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ERRATUM. 


Substitute  the  following  for  the  syllabus,  in  the  case  of  Bardey^s  Heirs 
V.  HarriSj  page  797,  as  printed: 

1.  EXECUTOBS  AND  ADMINISTRATORS — SaUB  BT  ADMINISTRATRIX. 

Where  an  administratrix  conveyed  certain  lands  of  her  decedent  to  one  holding  a 
judgment  against  her  as  administratrix,  in  consideration  of  its  release,  the  d^d 
conveyed  no  title  as  against  the  heirs,  without  an  order  of  court  for  the  sale  and  a 
conflrmation  of  the  same. 

2.  Taxation— Tax  Dbbd. 

A  tax  deed,  without  evidence  of  the  facts  conferring  the  power  to  sell,  does  not 
pass  title. 
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Httbt  «.  St.  Louis,  I.  M.  &  S.  Ry.  Co. 

(Supreme  Court  cf  MissourL    February  20, 1888.) 

1.  EviDENCB— Opinion— Personal  Kvtdencb. 

A  question  put  to  a  parent,  who  sues  for  the  loss  caused  by  the  injury  of  his  child, 
as  to  what  he  thinks  he  has  been  damaged  thereby,  considering  the  value  of  his  serv- 
ices until  his  twenty-first  year,  and  the  trouble  and  expense  caused  by  the  injury, 
should  be  excluded,  as  it  called  for  an  opinion  of  one  wno  had  not  qualified  as  an 
expert  upon  facts  of  which  the  jury  were  equally  competent  judges.* 

2.  Carriers — Passengers — Neoljoencb. 

An  instruction  that  a  railroad  company  is  bound  to  exercise  the  strictest  vigilance 
in  carrying  passengers  to  their  destination,  and  in  aetUng  Utem  down  thereat^  is 
erroneous. 
8.  Neguoence— Comparative— Doctrine  in  Missouri. 

The  doctrine  of  ** comparative  negligence"  is  not  recognized  in  Missouri. 
4.  Damages— Personal  Injuries— Excessive. 

Where  the  evidence  showed  that  a  child,  who  had  been  seriously  injured,  would 
have  rendered  services  from  his  tenth  to  his  twenty-first  year,  of  the  value  of  $100 
per  year  to  Ms  father,  a  verdict  giving  more  than  t^ice  that  amount  to  the  latter  is 
excessive;  there  being  no  foundation  for  punitive  damages.' 

Appeal  from  circuit  court,  Madison  county;  J.  D.  Fox,  Judge. 

Action  by  Samuel  Hurt  a^inst  the  St.  Liouis,  Iron  Mountain  &  Southern 
Rail  way  Company ,  for  the  alleged  negligent  injury  of  plaintiff's  son,  J.  Henry 
Hurt.    Judgment  for  plaintiff,  and  defendant  appeals. 

Bennett  Pike,  Wm.  Carter,  and  H.  Q.  Herhel,  for  appellant.  /.  E,  F,  Ed- 
toardSt  Moses  Whybark,  Mr,  Emerson,  and  Cahoon  ct*  Cahoon,  for  respondent. 

Sherwood,  C.  J.  Action  by  plaintiff  for  injuries  received  by  his  minor 
son,  a  boy  about  five  years  old,  who  was  shaken  from  the  front  platform  of 
a  caboose,  and  run  over  by  a  car  of  the  defendant,  in  consequence  of  the 
caboose  being  struck  by  the  train  from  which  it  was  detached,  backing  sud- 

>  Where  all  the  facts  can  be  adequately  exhibited  to  the  jury,  and  the  subject  under 
investigation  does  not  require  special  skill  and  knowledge,  the  opinions  of  witnesses 
will  not  be  admitted  in  evidence.  Turnpike  Road  v.  Leonhardt,  (Md.)  6  Atl.  Rep.  846; 
Mann  v.  State,  (Pla.)  8  South.  Rep.  207. 

*  As  to  excessive  damages  in  actions  for  injuries  to  the  person,  see  Railroad  Ck>.  v. 
Hewitt  (Tex.)  8  S.  W.  Rep.  705;  RaUway  Co.  v.  Ware,  (Ky.)  1  S.  W.  Rep.  498,  and  note; 
Railroad  Co.  v.  Thompson,  (Miss.)  1  South.  Rep.  840;  Triese  v.  City  of  St.  Paul,  (Minn.) 
82  N.  W.  Rep.  857;  Schroth  v.  CJity  of  Prescott,  (Wis.)  Id.  621;  Fitzgerald  v.  Dobson» 
(Me.)  7  AU.  Rep.  704;  Knapp  v.  Railway  Co.,  (Iowa,)  82  N.  W.  Rep.  18;  Railway  Co.  v. 
Davidson,  (Tex.)  4  S.  W.  Rep.  686,  and  note;  Railroad  Co.  v.  Stacker,  (Tenn.)  6  8.  W. 
Rep.  787. 

v.Ts.w.no.l — 1 
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denly.  The  result  of  the  accident  was  that  one  of  the  boy's  legs  had  to  be 
amputated  just  below  the  knee,  as  well  as  the  toes  of  the  other  foot.  The 
plaiutiflp,  his  wife,  and  four  children,  aged,  respectively,  one,  five,  seven,  and 
ten  years,  took  passage  in  the  caboose  of  the  defendant  from  Knob  Lick  to 
Fredericktown,  their  point  of  destination.  When  that  point  was  reached,  the 
conductor  announced  the  station,  the  cars  stopped,  and  other  passengers  got 
out,  and  while  the  plaintiff  was  on  the  front  platform,  and  in  the  act  of  get- 
ting off  with  his  wife  and  children,  the  collision  occurred,  with  the  conse- 
quences above  stated.  It  seems  that  this  collision  or  jar  of  the  cars  took  place 
as  the  result  of  the  trainmen  making  what  is  called  a  ^'running  switch,"  and 
this  was  made  after  a  signal  had  been  given  to  "back  up."  As  is  usual  in 
such  cases,  there  was  great  conflict  in  the  testimony;  that  of  the  plaintiff 
showing  that  not  sufficient  time  was  given  after  the  train  stopped  to  permit 
himself  and  family  to  alight,  and  that  their  employes  were  guilty  of  careless- 
ness in  backing  the  train;  that  of  the  defendant  showing  the  exercise  of  care, 
and  the  giving  of  ample  time  for  alighting;  tlie  different  witnesses  on  either 
side  fixing  at  from  one  half  minute  to  some  four  or  five  minutes;  that  the 
caboose  remained  at  a  stand-still.  The  result  of  the  trial  was  a  verdict  for 
the  plaintiff  for  $4,500. 

As  the  evidence  was  conflicting,  the  only  points  for  discussion  will  be  in  ref- 
erence to  the  admissibility  of  the  testimony,  the  instructions,  and  the  amount 
of  the  verdict.  Of  these  in  their  order.  While  the  plaintiff  was  testifying, 
his  counsel  drew  his  attention  to  the  amount  of  his  damage  in  the  following 
way.  "Now,  then,  having  stated  his  incapacity  for  work,  tell  the  jury,  as 
near  as  you  can,  what,  considering  first  the  loss  of  his  work  until  his  twenty- 
first  year  of  age,  and  the  trouble  and  expense  you  have  been  at  in  caring  for 
the  child,  and  in  the  caring  for  him  in  the  future,  the  amount  you  are  dam- 
aged by  reason  of  the  injuries.  State,  if  you  can,  how  much  you  think  you 
are  damaged. "  Objection  was  made  by  the  defendant's  counsel  to  the  witness 
making  such  statement,  as  requested,  upon  the  ground  that  such  estimate  of 
the  witness  would  be  merely  speculative,  and  not  the  proper  measure  of  dam- 
ages; but  the  objection  was  overruled,  and  the  witness  answered:  "Well, 
from  the  loss  of  the  child's  work,  and  what  I  have  lost  myself,  I  claim  dam- 
ages. $5,000." 

1.  The  objection  was  well  taken,  and  should  have  prevailed.  A  witness  not 
testifjing  as  an  expert,  testifying  merely  as  to  matters  with  which  the  jury  may 
well  be  supposed  to  be  as  conversant  as  himself,  and  as  capable  of  drawing  a 
correct  conclusion,  is  not  allowed  to  give  an  opinion.  1  Phil.  Ev.  781,  (Cow. 
&  H.  Notes;)  Hamadge  v.  Ryan,  9  Bing.  335.  The  books  are  full  of  illustra- 
tions of  this  doctrine.  Blair  v.  Railroad,  20  Wis.  262,  is  a  case  directly  in 
point.  A  member  of  a  mercantile  firm  had  been  injured  by  the  negligence  of 
a  railroad  company;  the  injury  causing  his  enforced  absence  from  the  firm. 
It  was  ruled  that  his  partner,  testifying  as  a  witness,  could  not  be  allowed  to 
state  his  opinion  as  to  the  amount  of  damage  the  firm  had  sustained  by  rea- 
son of  that  absence.  To  the  same  point  is  Lincoln  v.  Railroad,  28  Wend. 
424.  Wherever  the  testimony  sought  to  be  elicited  amounts  to  but  matters 
of  opinion  as  to  the  future,  not  of  a  present  fact,  it  Is  inadmissible.  Burt  v. 
Wiggleswoith,  117  Mass.  302.  Here,  the  testimony  drawn  out  of  the  witness 
as  to  the  amount  of  his  damage  was  merely  speculative  in  its  character,  and 
the  response  that  he  made  to  his  counsel  was  but  a  substitution  of  the  judg- 
ment of  the  witness  for  the  judgment  of  the  jury,  and  virtually  put  him  in 
their  place.  If  the  opinion  sought  is  based  on  no  evidence,  it  should  be  re- 
jected ;  and,  if  properly  founded  upon  evidence,  that  evidence  ought  to  be  laid 
before  the  jury;  the  law  presuming  that  they  are  equally  as  capable  to  draw 
therefrom  the  correct  inferences.  Best,  Ev.  (Chamberlayne.)  4^,  A  result 
similar  to  the  one  here  announced,  as  to  an  opinion  of  a  non-expert  witness 
respectmg  damages,  has  been  reached  in  Belch  v.  Railroad,  18  Mo.  App.  80. 
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2.  Now  as  to  the  instructions.  The  second  one  for  the  plaintiff  was  in  this 
language:  "No.  2.  The  court  instructs  the  jury  that  defendant,  as  a  railroad 
company,  is  responsible  to  passengers  for  the  careless  or  negligent  acts  of  its 
agents  and  servants  employed  by  it,  running  or  managing  its  trains,  when 
such  wrongful, careless,  or  negligent  acts  result  in  injury  to  such  passengers, 
and  are  committed  in  connection  with  the  business  intrusted  to  them,  and 
springing  from  or  growing  immediately  out  of  such  business;  and  that  de- 
fendant, as  such  railroad  company,  is  bound  to  exercise  the  strictest  vigilance 
in  carrying  passengers  to  their  destinations,  and  in  setting  them  down  ac^fely 
thereat^  and  are  responsible  for  want  of  care  and  foresight  in  doing  it,  and 
are  amenable  to  the  direct  and  immediate  consequences  of  errors  committed 
by  it  in  to  doing.  If,  therefore,  the  jury  believe  from  the  evidence  in  the 
cause  that  the  caboose  in  which  defendant  transported  plaintifiF  and  his  fam- 
ily, at  the  time  referred  to  by  the  witnesses  in  this  cause,  was  not  allowed  to 
remain  standing  still  such  reasonable  and  sufficient  length  of  time  as  to  ena- 
l)le  plaintiff,  by  the  exercise  of  reasonable  diligence,  to  safely  remove  himself, 
his  wife^  and  minor  ohUdren,  with  such  baggage  as  tJiey  had  with  them, 
from  said  car,  but  while  plaintiff  was  using  reasonable  diligence  to  so  re- 
move his  said  family  and  baggage  from  said  caboose,  it  was,  by  defendant, 
auddenly  and  violently*  and  without  notice  to  the  plaintiff,  struck  by  the  other 
parts  of  the  train  to  which  it  belonged,  and  by  reason  of  the  shock  so  pro- 
duced John  Henry  Hurt,  the  minor  son  of  plaintiff,  was  precipitated  from 
the  platform  of  said  caboose,  under  said  train,  and  injured  as  described  in  the 
petition,  then  said  facts  constitute  negligence  on  the  part  of  the  defendant, 
and  the  jury  should  find  the  issue  in  this  cause  for  the  plaintiff,  and  assess 
his  damages  at  a  sum  not  to  exceed  five  thousand  dollars." 

This  instruction  was  erroneous  in  the  particular  that  it  asserts  that  *'such 
railroad  oompany  is  bound  to  exercise  the  strictest  vigilance  in  carrying  pas- 
sengers to  their  destination,  and  in  setting  them  down  safely  tJiereat,  This, 
in  its  latter  portion,  states  the  law  too  strongly  in  favor  of  the  plaintiff.  All 
the  duty  the  law  imposes  upon  a  conductor,  acting  as  the  agent  of  a  corpora- 
tion, in  order  to  comply  with  the  obligation  of  the  carrier  to  a  passenger,  is 
to  carry  him  safely  to  his  point  of  destination,  announce  the  arrival  of  the 
train  at  the  station,  and  give  him  a  reasonable  opportunity  to  leave  the  cars. 
When  this  is  done  the  duty  of  the  conductor  ceases.  Sevier  v.  Railroad,  18 
Amer.  &  £ng.  B.  Gas.  245;  Straus  v.  Railroad,  75  Mo.  185.  And  when  the 
servants  of  a  corporation,  engaged  in  the  business  of  a  common  carrier,  afford 
passengers  a  reasonable  time  to  leave  the  cars  after  arrival  at  the  end  of  their 
journey,  they  have  the  right  at  the  expiratiou  of  such  reasonable  period  to  pre- 
sume that  all  the  passengers  whose  place  of  destination  is  then  reached  have  done 
what  is  customary  for  passengers  in  like  circumstances  to  do,  to- wit,  have  left 
the  cars.  When  such  a  reasonable  time  has  thus  elapsed,  it  is  no  part  of  the  duty 
of  the  servants  of  such  corporation  to  make  personal  inspection  of,  or  to  in- 
terrogate the  remaining  passengers,  to  see  whether  they  intend  leaving  the 
cars.  The  law  imposes  no  such  onerous  duty  upon  a  carrier  of  piissengers. 
And  if  it  should  appear  in  evidence,  in  any  given  case,  that  passengers  simi- 
larly situated  as  to  age,  sex,  etc.,  have  safely  left  the  cars,  prior  to  any  injury 
or  accident  complained  of,  this  would  afford  ground  for  legitimate  inference 
by  the  jury  that  sufficient  time  had  been  granted  to  the  passenger  who  sues 
for  a  negligent  injury  to  have  alighted  in  safety.  It  is  true  that  in  Kelly  v. 
Railroad,  70  Mo.  604,  {loc.  cit  60i),)  where,  speaking  of  the  duties  of  a  com- 
mon carrier  towards  passengers,  it  is  said  *  that  pei-sons  to  whom  the  man- 
agement of  a  railroad  is  intrusted  are  bound  to  exercise  the  strictest  vigilance 
in  carrying  passengers  to  their  respective  destinations,  and  in  setting  them 
down  saf^y;^*  but  an  examination  of  that  case  as  a  whole,  will  clearly  show 
that  the  wonls  I  have  italicized  were  not  intended  to  be  taken  in  a  literal 
sense;  for  there  the  cars  did  not  stop  at  all,  but  only,  in  railroad  parlance, 
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'*8lowed  up,"  and  Kelly,  in  attempting  to  alight,  was  kiiled.  General  ex* 
pressions  in  an  opinion  are  always  limited  and  controlled  by  the  particular 
facts  of  the  given  case;  and  it  is  a  very  unsafe  method  for  a  practitioner  to  se- 
lect such  general  words  and  incoiporate  them  into  an  instruction  as  a  guide 
to  a  Jury,  And  as  announcing  a  practical  principle  of  law.  The  error  now  be- 
ing commented  on  was  committed  in  a  more  palpable  form  in  the  eighth  in* 
Btructlon  for  plaintiff,  which  told  the  jury  that  the  defendant,  in  ^'so  carry* 
ing  such  minor  son  of  plaintiff  thereon,  is  to  be  held  to  the  same  degree  of 
diligence  in  carrying  to  and  wfely  landing  plaintiff's  said  minor  child  at  hit 
destination,  as  though"  etc.  Taking  these  two  instructions,  the  jury  may 
Well  have  thought  it  the  duty  of  the  company  to  have  taken  the  child  hodily 
and  placed  it  safely  on  the  ground.  Such  instructions  as  these  would  make 
common  carriers  the  guardians  of  their  passengers.  Considerable  criticism 
has  been  indulged  in  by  counsel  for  defendant  relative  to  that  portion  of  the 
second  instruction  which  says  that  the  train  should  have  been  allowed  "to  re- 
main standing  still  such  reasonable  and  sufficient  length  of  time  as  to  enable 
plaintiff,  by  the  exercise  of  reasonable  diligence,  to  safely  remove  himself ^  his 
nHfCf  and  minor  children^  with  such  baggage  as  they  had  toith  them,  from 
said  car."  This  objection  is  not  well  taken ;  nor  this  criticism  well  founded. 
When  a  man  becomes  a  passenger  on  a  railroad  car,  with  his  wife  and  little 
ones,  he  is  their  guardian  and  protector;  he  has  the  supervision  of  their  safety ; 
and  the  family  group,  so  far  as  the  act  of  debarkation  from  the  cars  is  concerned* 
is  to  be  regarded  to  all  intents  and  purposes  as  a  unit  and  indivisible  integer; 
and  the  same  rule  which  accords  to  that  family  group  a  reasonable  time  in 
which  to  debark,  must  of  necessity  include  within  it  the  right  to  take  their 
personal  belongings  or  baggage  along  with  them  when  in  the  act  of  leaving 
the  car.  The  principle  recognized  in  the  plaintiff's  fourth  instruction  is  not 
the  correct  one.  The  doctrine  of  "comparative  negligence"  has  never  been 
recognized  in  this  state.  In  Straus  v.  Railroad^  supra,  which  was  a  pas* 
senger  case,  the  true  rule  as  to  contributory  negligence  in  such  cases  was  thus 
announced:  '* That  when  the  concurring  negligence  of  the  plaintiff  proxi- 
mately contributes  to  produce  the  injury  complained  of,  there  can  be  no  re- 
covery, unless  such  injury  is  also  the  direct  result  of  the  omission  of  the  de- 
fendant, after  becoming  aware  of  the  danger  to  which  the  plaintiff  was  ex* 
posed,  to  use  a  proper  degree  of  care  to  avoid  injuring  him. " 

8.  Relative  to  the  damages  recovered.  It  is  claimed  by  the  defendant's 
counsel  that  they  are  excessive.  The  testimony  is  to  the  effect  that  the  boy's 
services  would  be  worth  $100  per  year  from  his  tenth  to  his  twenty-first  year* 
— ^until  he  attained  his  majority.  This  at  the  most  would  be  $1,100;  but, 
doubling  that  sum,  it  would  amount  to  but  $2,200,  or  less  than  half  the  re- 
covery. This  is  not  a  vindictive  action;  there  were  no  circumstances  of  ag- 
gravation in  the  case,  and  therefore  the  law  will  confine  the  recovery  to  com- 
pensatory damages,  and  will  not  allow  those  which  are  punitive  in  their  nat- 
ure. In  Railway  v.  Brown,  26  Kan.  458,  Brewer,  J.,  said:  "We  cannot 
agree  that  the  theory  of  the  law  is  to  punish  for  the  mere  negligent  destruc- 
tion of  life;  and  the  law  of  compensation  means  that  no  moreshouM  be  given 
to  the  next  of  kin  than  they  probably  would  receive  from  the  decedent  if  his 
life  had  not  been  taken  away.  «  *  *  The  statute  does  not  contemplate  a 
speculation  on  the  probable  earnings  of  the  deceased;  it  simply  aims  to  make 
good  to  the  survivors  that  which  they  have  probably  lost  by  his  death."  An- 
other case,  that  of  Railtoay  Co.  v.  Barker,  88  Ark.  869,  is  quite  in  point.  It 
was  an  action  for  killing  a  boy  five  years  old,  and  the  jury  assessed  the  dam- 
ages at  $4,500.  The  judgment  was  reversed  on  the  ground  of  excessive  dam- 
ages, and  in  commenting  on  the  amount  of  the  verdict,  English,  G.  J.,  said: 
**  We  are  satisfied  that  if  the  facts  of  the  case  were  submitted  to  one  hundred 
impartial  men  of  sound  discriminating  judgment,  of  expert enoe  and  observa- 
tion in  the  raising  of  children,  properly  instructed  in  the  law  as  to  tbe  measure 
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of  damages,  ninety-nine,  if  not  all  of  tbera,  would  say  that  the  damages 
awarded  in  this  case  for  loss  of  probable  service  were  excessive;  and  such  is 
our  judgment."  The  case  just  cited  is  an  instructive  one^  giving  many  in- 
stances ui  which  courts  of  different  states  have  passed  upon  questions  of  ex- 
eeesive  damages  having  been  awarded.  See,  also,  the  case  recently  decided 
by  this  court, — Parsons  v.  Railroad  Co,,  6  8.  W.  Rep.  464. 

For  the  errors  aforesaid,  the  judgment  is  reversed  and  the  cause  remanded. 

(All  concur.) 

HuBT  V.  St.  Loins,  I.  M.  ft  8.  Br.  Ck>. 
(auvreme  Court  of  Missouri.    February  20, 1888.) 

Appeal  from  circxiit  court,  BoUinger  coun^;  J.  D.  Fox,  Judge. 

The  action  was  by  J.  Henry  Hurt,  plaintiff,  by  his  next  friend,  against  the  St.  Louis, 
Iron  Mountain  &  Southern  Railway  Company,  for  personal  injuries  suffered  by  plain- 
tiff. The  circumstances  of  the  injury  are  identical  with  those  set  forth  in  the  action  by 
Samuel  Hurt,  father  of  this  plaintiff,  against  the  same  defendant.  The  same  instruct- 
ions, essentially,  were  given  in  both  cases.    Judgment  for  plaintiff.    Defendant  appeals. 

BenneU  Pike,  Wm.  Carter,  and  H,  O.  Herbel,  for  appeUant.  J.  E.  F.  Edwards^ 
Moses  Whybark,  Mr.  Emerson,  and  Cahoon  A  Cahoon,  for  respondent. 

Sherwood,  C.  J.  Action  by  an  infant,  by  next  friend,  against  the  defendant  corpora- 
tion, for  injuries  inflicted.  The  facts  in  this  case  are  identical  with  those  of  Samuel 
Hurt,  suing  in  his  own  behalf,  against  the  same  defendant,  (ante,  1,)  decided  at  the 
present  delivery.  The  jury  returned  a  verdict  in  favor  of  the  plaintiff  for  $10,000.  The 
case,  so  far  as  the  instructions  go,  is  substantiallv  the  same  as  in  the  case  mentioned. 
For  like  reasons,  as  respects  instructions,  the  judgment  is  reversed,  and  the  cause  re- 
manded. 

(AU  concur.) 


BoBB  V.  GiLHORB  et  al.    Same  v.  Taylor  et  al.    Same  o.  Watson  et  al. 

Same  v.  Murpht  et  al. 

{Supreme  Court  of  Missouri.    February  20,  1888.) 

pAXTinOH— PLIAI>nVO->FAILURS  TO  SeT  UP  DEFENSE. 

Where,  in  a  partition  suit,  a  party  claiming  through  execution  proceedings  fails 
in  his  answer  to  set  up  his  interest,  upon  receiving  a  sheriff^s  deed  he  cannot,  after 
final  decree,  obtain  redress  based  upon  such  deed;  following  Bobb  v.  Chraham,  1 S. 
W.  Rep.  90,  89  Mo.  200. 

Appeal  from  St,  Louis  court  of  appeals. 

Ejectment  by  plaintiff,  John  H.  Bobb,  against  the  defendants  in  the  several 
cases,  viz.,  James  Gilmore  et  al.,  Cora  B.  Taylor  et  al,,  Ann  Murphy  et  al., 
and  Thomas  Watson  et  al.  The  further  facts  and  circumstanoes  appear  in 
the  case  of  Bohb  v.  Qraham,  1  S.  W.  Rep.  90,  89  Mo.  200;  being  a  case  aris- 
ing from  exactly  similar  circumstances.  Judgment  for  plaintiff,  and  defend- 
ants appeal. 

Dyer,  Lee  &  Ellis,  for  appellants.  Henry  Hitchcock,  Thomas  J.  Rotoe,  and 
H.  A,  Clover,  for  respondents. 

Per  Curiam.  The  foregoing  cases  were  submitted  together,  upon  the  same 
abstracts,  statements,  and  briefs,  the  record  in  each  being  the  same  except  as 
to  the  names  of  the  appellants  and  amount  of  judgments;  and  having  been 
found  to  be  on  ali  fours  with  the  case  of  Bohh  v.  Qraham,  89  Mo.  200, 1  S.  W. 
Bep.  90,  and  the  court  being  entirely  satisfied  with  the  ruling  in  that  case^ 
they  will  be  disposed  of  in  the  same  manner. 

For  the  reasons  therein  stated  the  judgment  in  each  of  these  cases  will  be 
revei-sed,  and  the  cause  remanded. 


Mkndel  c.  Mater,  (Lichtenstein  et  al.,  Intervenors.) 

{Supreme  Court  of  Missouri,    February  20, 1888.) 

1.  JuDOMBT^T— Bt  Conprssion— Statement  of  Indbbtbdkess. 

Rev.  St.  Mo.  %  ^Ififfty  enacts  that  a  statement  of  indebtedness,  to  support  a  confes- 
sion  of  judgment,  ''must  give  the  amount  of  the  judgment;  and,  if  it  he  for  moncj 
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dne,  or  to  become  due,  it  must  state  concisely  the  f  aets  out  of  which  it  arose.  **  Th* 
statement  in  question  set  forth  the  amount  due  under  three  bills  of  exchange,  stat- 
ing the  drawers,  drawees,  payees,  amounts,  and  dates,  and  that  they  were  negoti- 
ated to  the  judgment  creditor,  stating  for  what  sum.  Held^  that  the  statement  was 
sufficient,  and  that  the  statement  as  to  negotiation  was  a  sufficient  avennent  that 
the  bills  were  sold  and  delivered  to  the  creditor  for  the  amount  apediled;  following 
Bank  v.  MayeTy  aiUej  287. 
2.  Samb— Bt  Ck)NrB8siON— Debt  not  Dub. 

Before  the  maturity  of  certain  biUs  of  exchange,  fudgment  was  entered  upon  a 
confession  for  their  face  value.  Held,  that  the  validity  of  the  judgment  was  not 
affected  thereby;  following  Bank  v.  Ma/yer,  ante^  237. 

Appeal  from  St.  Ix>uis  circuit  court;  W.  H.  Horner,  Judge. 
A,  Binawanger  and  Boyle,  Adams  4&  McKeighan,  for  appellants.    Nathan 
Frank,  for  respondent. 

Per  Curiam.  It  having  been  stipulated  that  the  judgment  In  this  case 
shall  abide  the  judgment  in  the  case  of  Bank  v.  Mayer,  ante,  237,  and  an 
opinion  having  been  rendered  at  the  present  term  in  said  cause  affirming  the 
judgment,  the  judgment  of  the  court  in  the  above-entitled  cause»  is  herebj 
affirmed. 


Avert  d.  Fitzgerald  et  al* 
(Supreme  Court  of  MUsovH.    February  20, 1S88.) 

1.  EJBCTMBNT— DbTENSES— FOBMBB  JUDOMBXT. 

In  Missouri  a  judgment  in  ejectment  is  no  bar  to  a  second  action  for  the  same 
property,  between  tne  same  parties,  whether  titles  and  defenses  in  both  actions  be 
the  same  or  not. 

2.  Samb— EviDBNOE— Relbvaxct. 

In  an  action  in  ejectment,  where  defendant  claimed  as  purchaser  under  deed  of 
trust,  executed  by  plaintifl.  the  issue  being  the  execution  or  non-execution  of  said 
deed,  which  was  auly  certified  to  by  a  notary,  and  the  plaintiff  failed  and  refused  to 
deny  in  his  testimony,  when  the  deed  was  shown  to  him,  that  he  executed  it,  but 
aUeged  that  it  was  procured  by  fraudulent  representations,  of  which  defendant  h^ 
no  notice,  there  is  no  evidence  to  support  a  verdict  for  plaintifl. 
8.  Bamb— Habmlbss  Erbob. 

In  ejectment,  where  the  issue  presented  is  th&  execution  or  non-execution  of  a 
certain  deed  of  trust  under  which  defendant  claims,  the  admission  in  evidenoe  of 
tax  receipts  to  show  that  plaintiff  had  paid  the  taxes  is  harmless  error,  as  they  oould 
have  had  no  effect  on  the  verdict. 

4.  WmTESS— -EXAMraATION— Intbodtjctobt  TBSTlKOirr. 

Plaintiff  in  ejectment  was  aUowed,  as  introductory  to  his  testimony,  to  state  that ''he* 
Uved  in  MissiBsippi  before  the  war ;  was  a  slave.  ^  Held  that,  as  it  is  proper  for  the 
jury  to  know  who  the  witness  is,  where  from,  and  such  personal  matters  as  will 
enable  them  to  appreciate  his  character,  and  estimate  the  value  of  testimony  he  iB> 
about  to  give,  the  admission  of  such  statement  was  not  error. 

Appeal  from  St.  Louis  circuit  court;  Shspard  Barclay,  Judge. 
Ejectment  bj  Oliver  Avery  against  Patrick  Fitzgeiald  et  al.    Judgment 
for  plaintiff.    Defendants  appeal. 

Walker  di  Walker,  for  appellants*    Zeorutrd  J»  Smith,  for  respondent. 

Brace,  J.  This  is  an  action  of  ejectment  to  recover  possession  of  lots  4 
and  5  in  James  C.  Edwards'  addition  to  Prairie  Place,  in  the  city  of  St.  Louis* 
The  answer  was  a  general  denial.  Plaintiff^  to  show  title  in  himself,  intro- 
duced a  deed  from  James  G.  Edwards  and  wife»  dated  October  23,  1866,  to 
him,  and  defendants  admitted  that  said  deed  vested  in  plaintiff,  at  the  time  of 
its  execution,  a  good  and  legal  title  to  the  premises,  and  claimed  to  have  ac* 
quired  that  title  through  a  deed  of  trust  executed  by  plaintiff,  dated  June  10, 
1878,  whereby  the  plaintiff  conveyed  said  premises  to  one  Joseph  Truitt, 
trustee,  to  secure  thepajment  of  a  note  of  even  date  therewith,  payable  to 
the  oi-der  of  M.  W.  Wa^on,  for  $150,  one  year  after  date.  In  accordance 
with  the  provisions  of  this  deed  of  trust,  the  premises  were  sold  by  the  trustee, 
and  one  Burchard  Yoigt  became  the  purchaser  thereof^  and  received  a  deed 
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therefor  dated  July  28, 1879;  and  said  Voigt,  by  his  warranty  deed  dated  June 
80,  1883,  conveyed  the  premises  to  this  defendant,  Patrick  Fitzgerald,  who, 
it  was  admitted,  was  in  possession,  by  his  tenant  Glenny,  his  co-defendant 
herein.  All  the  foregoing  conveyances  were  admitted  in  evidence,  and  no 
question  was  raised  on  any  of  them  except  the  deed  of  trust.  The  issue  sub- 
mitted  to  the  jury  on  that  deed  appears  by  the  following  instructions  given 
by  the  court:  (1)  "If  the  jury  believe  from  the  evidence  that  the  plaintiflf, 
Oliver  Avery,  did  not  sign  by  a  mark,  or  authorize  some  one  else  to  sign  for 
him,  or  acknowledge,  the  deed  read  in  evidence,  and  purporting  to  be  a  deed 
from  Oliver  Avery,  plaintiff,  to  if t7to  W.  Watson*8  trusteet  then  the  jury  should 
find  for  the  plaintiff,  Oliver  Avery."  (2)  "The  jury  are  instructed  that  the 
only  question  for  them  to  determine  is  whether  the  plaintiff,  Oliver  Avery, 
did  or  did  not  execute  the  deed  of  trust  offored  in  evidence,  made  by  said 
plaintiff  to  Mills  W.  Watson^s  trustee;  and,  if  they  are  satisfied  that  the  plain- 
tiff did  execute  said  deed  of  trust,  they  will  return  a  verdict  for  defendant." 
No  exceptions  were  taken  to  these  instructions,  and  they  are  recited  simply 
to  show  the  issue  submitted  to  and  tried  by  the  jury.  The  jury  found  for  the 
plaintiff,  and  defendants  appeal,  and  urge  for  reversal  that  the  court  admitted 
evidence  offered  by  the  defendants,  and  that  the  verdict  is  against  the  evi- 
dence.   The  evidence  is  preserved  in  the  bill  of  exceptions  in  narrative  form. 

There  is  nothing  in  the  objection  to  the  introductory  statement  of  the  plain- 
tiff in  his  evidence  that  "he  lived  in  Mississippi  before  the  war;  was  a  slave. " 
It  is  highly  proper  that  the  jury,  before  hearing  the  evidence  of  a  witness, 
should  know  who  he  is,  where  he  is  from,  and  such  other  matters  personal  to 
him  as  will  enable  them  to  appreciate  the  character  of  the  witness  they  have 
before  them,  and  to  form  a  just  estimate  of  the  value  of  the  testimony  he  is 
about  to  deliver. 

The  tax  receipts  offered  in  evidence,  and  admitted  by  the  court,  showing 
payment  by  plaintiff  of  the  taxes  on  the  premises  assessed  for  the  years  1883 
and  1884,  had  no  bearing  whatever  on  the  issues,  and  should  have  been  re- 
jected; but,  as  it  is  impossible  to  conceive  any  effect  their  admission  could 
have  had  on  the  verdict,  the  case  ought  not  to  be  reversed  for  this  error. 

There  was  no  error  in  the  refusal  of  the  court  to  admit  in  evidence  the  rec- 
ord of  a  former  suit  in  ejectment  between  defendant's  grantor,  Voigt,  and 
the  plaintiff,  and  of  the  judgment  rendered  therein  in  favor  of  Voigt  against 
plaintiff  for  the  same  premises,  under  the  same  chain  of  title  as  in  this  suit. 
That  a  judgment  in  ejectment  is  no  bar  to  a  second  action  for  the  same  prop- 
erty, between  the  same  parties,  whether  the  titles  and  defenses  in  both  actions 
be  the  same  or  not,  has  been  so  long  established  in  tliis  state  as  to  have  be- 
come a  universally  recognized  rule  in  the  tenure  of  real  property,  and  will  not 
be  departed  from  by  this  court.  Foster  v.  Evans,  51  Mo.  39;  Kimmel  v. 
Benna,  70  Mo.  52;  Ekey  v.  Inge,  87  Mo.  493. 

The  only  remaining  point  to  be  considered  is  whether  there  is  any  evidence 
in  the  case  to  support  the  verdict,  for,  if  there  is,  the  verdict  must  stand;  it 
beinsT  the  well-settled  practice  in  this  court  in  law  actions  not  to  weigh  the 
evidence,  nor  interfere  with  a  verdict  if  there  is  any  evidence  to  support  it. 
If  there  is  any  such  evidence,  it  must  be  found  in  the  testimony  delivered  by 
the  plaintiff  in  his  own  behalf.  In  order  to  understand  that  evidence,  how- 
ever, it  will  be  necessary  to  set  out  the  evidence  of  the  defendants  bearing  di- 
rectly upon  the  only  issue  submitted  to  the  jury, — whether  the  plaintiff  did 
or  did  not  execute  the  deed  of  trust  read  in  evidence.  Three  witnesses  testi- 
fied for  the  defendants,  and  so  much  of  their  evidence  as  bears  directly  upon 
the  execution  of  the  instrument  is  as  follows: 

Mills  W.  Watson  testified:  "I  wrote  out  the  deed  of  trust,  taking  the  de- 
scription of  the  property  from  Edwards'  deed  to  Avery;  and,  after  writing 
the  deed  of  trust,  I  carefully  read  it  to  him,  in  the  presence  of  Greorge  W. 
(^ark,  and  fully  explained  its  meaning  to  him.    At  the  same  time,  I  made  oujb 
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a  promissory  negotiable  note,  payable  to  my  order  one  year  from  date  for  •ISO. 
and  interest  at  10  per  cent,  per  annum.  I  also  read  the  note,  and  explained 
it  to  him.  He  said  he  understood  what  was  done»  and  was  satisfied.  John 
F.  Wielandy,  who  was  absent  when  I  wrote  the  deed,  and  read  it  to  the  plain* 
tiff,  Avery,  came  in  soon  after,  and,  he  being  a  notary  public,  I  asked  him  to 
take  his  acknowledgment  of  the  deed.  Avery  being  present,  Mr.  Wielandy 
took  the  note  and  deed  of  trust,  and  read  both  to  plaintiff,  and  explained  to 
him  the  meaning  of  both,  and  asked  him  if  he  wished  to  sign  the  note  and 
acknowledge  the  deed  of  trust.  He  said  he  did.  Mr.  Wielandy  then,  in  the 
presence  of  George  W.  Clark,  myself,  and  Avery,  wrote  the  name  *  Olivbr 
AvRRY  *  on  the  deed  of  trust  at  the  proper  place,  and  asked  him  to  make  his 
mark  with  the  pen.  Avery  did  so,  and  acknowledged  it  to  be  his  signature, 
and  that  he  executed  the  deed  for  the  purposes  therein  mentioned.  Mr.  Wie- 
landy also  wrote  his  (Avery's)  name,  at  his  request*  on  the  note;  Avery  mak- 
ing his  mark,  as  he  did  on  the  deed  of  trust,  and  requested  George  W.  Clark 
to  write  his  name  as  a  witness  on  the  note  and  deed,  which  he  did,  in  the 
presence  of  Mr.  Wielandy  and  myself.  [Here  witness  was  asked  to  examine 
the  deed  of  trust  and  a  negotiable  promissory  note,  and  aslced  to  state  if  he 
had  seen  them  before.    Witness  answered  .1  I  recognize  both  the  note  and  deed; 

his 
the  body  of  both  being  in  my  handwriting.    The  words '  Oliver   X   Ayert,* 

mark 
are  on  both  note  and  deed  In  the  handwriting  of  John  F.  Wielandy.    The 
mark  or  cross  w^as  made  by  Oliver  Avery,  plaintiff  in  this  case.    The  name 
*  George  W.  Clark  '  was  written  by  (Jeorge  W.  Clark  in  my  presence,  and 
are  the  same  note  and  deed  1  have  testified  about." 

John  F.  Wielandy  testified:  "On  the  10th  of  June,  1878. 1  was  a  notary 
public,  duly  commissioned  and  qualified,  for  the  city  of  St.  Louis.  [Witness 
was  here  shown  a  deed  of  trust  and  promissory  note,  both  dated  June  10, 
1878.1  I  have  seen  this  deed  and  note  before.  On  the  day  of  that  deed,  June 
10, 1^8,  Oliver  Avery,  that  colored  man  there,  [pointing  to  plaintiff,  Avery,] 
came  to  the  office,  or,  rather,  I  found  him,  Watson,  and,  I  believe,  Clark,  in 
the  ofllce  when  I  came  in.  I  was  asked — ^I  do  not  remember  now  whether  by 
Watson  or  Avery — to  take  his  (Avery's)  acknowledgment  to  a  deed,  1  asked 
Avery  if  be  knew  the  contents  of  the  deed.  He  said  he  did.  As  the  deed 
was  not  signed,  I  asked  him  to  sign  it.  He  said  he  could  not  read  or  write. 
I  then,  he  being  a  colored  man,  and  unable  to  read  or  write,  took  pains  to  read 
the  deed  over  to  him,  and  explain  its  contents  to  him  fully.  After  doing  so, 
1  asked  him,  before  he  made  his  mark  as  his  signature  to  this  deed,  if  he  clearly 
understood  the  contents  of  it.    He  said  he  was  satisfied,  and  knew  all  about 

his 
it,  and  requested  me  to  write  his  name,  which  I  did.    The  words  *  Oliver  X 

mark 
Avert  '  were  written  by  me  before  he  made  his  mark  to  this  deed  of  trust. 
After  I  wrote  his  name,  he  made  his  mark,  and  acknowledged  the  same  to  be 
his  act  and  deed,  for  the  purpose  mentioned  in  the  deed  of  trust.  I  then  at- 
tached my  name  and  official  seal  thereto  as  a  notary  public.  At  the  same  time, 
I  also  wrote  his  name,  at  his  request,  on  this  note,  and  the  words  *  his  mark.* 
He  made  his  mark  on  the  deed  and  note  before  me,  and  was  so  particular  about 
it  that  he  requested  George  W.  Clark,  then  in  the  office,  to  put  his  name  to 
the  note  and  deed  as  a  witness  of  his  signing  the  same  by  making  his  mark, 
which  Clark  did.  I  saw  George  W.  Clark  write  his  name  on  the  note  and 
deed  as  they  now  are,  before  I  took  Avery's  acknowledgment  of  the  deed  of 
trust  on  the  10th  of  June,  1878.  The  note  and  deed  was  before  me  on  my 
table  when  Clark  wrote  his  name  as  I  have  before  stated.  I  know  George  W. 
Clark's  handwriting  and  signature,  and,  apaii;  from  seeing  him  write  his  name 
as  a  witness  on  the  deed  and  note,  I  can  positively  swear  to  his  signature.  I 
do  not  know  the  present  whereabouts  of  Greorge  W.  Clark.    1  am  satisfied  he 
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is  not  in  St.  Louis.  Whether  he  is  in  the  state  or  not  I  cannot  say.  About 
two  years  ago  I  saw  letters  from  him  dated  Chicago,  111.,  and  wrote  to  him  ait 
that  point  a  year  or  more  ago;  but  my  letter  was  returned,  as  he  could  not  be 
found." 

James  V.  Majors  testified  as  follows:  ''I  am  a  carpenter  and  builder.  Do 
business  in  this  city.  Knew  plaintiff,  Avery,  in  1878,  or  in  the  early  part  of 
1879.  1  remember  Avery  wanted  to  sell  me  some  property  he  had  in  EUeards- 
ville.  1  looked  at  the  property,  and  had  some  notion  of  buying.  I  asked  him 
about  the  title.  He  said  it  was  good»  but  that  Mr.  Watson,  the  lawyer  had  a 
deed  of  trust  on  it." 

The  following  is  the  whole  of  the  evidence  of  the  plaintiff  on  the  issue: 
Plaintiff  testified  as  follows:  "I  don't  know  my  age.  Am  65  or  70.  Lived 
in  Mississippi  before  the  war.  Was  a  slave.  After  Vicksburg  was  taken* 
came  to  St.  Louis.  Worked  around  doing  jobs.  Bought  my  property  from 
Mr.  Edwards.  Built  a  house  on  it.  Cost  me  $860.  The  lots  cost  $600,  and 
I  paid  for  repairs  afterwards  $60.  It  was  worth  $6  a  month  for  rent.  Did 
not  sell  my  property  to  any  one.  It  is  mine  now.  They  just  put  me  out  by 
force.  Know  Mr.  Watson,  the  lawyer.  He  lived  near  me.  Had  a  talk  with 
him  several  times.  He  said  1  ought  to  make  a  will.  I  asked  what  it  would 
cost.  He  said  $5  or  $6;  that  he  would  draw  one  for  me,  and  I  could  pay  him 
when  I  could.  1  got  no  will  from  Mr.  Watson.  I  can't  read  or  write.  Nev^ 
signed  any  deed  of  trust,  or  any  deed  conveying  this  property."  Cross-ex- 
amined: "I  have  been  a  witness  about  my  property  several  times.  My  mem- 
ory is  pretty  good.  [Here  defendant's  counsel  presented  a  paper  purporting 
to  be  a  deed  of  trust  executed  June  10, 1878,  by  Oliver  Avery,  by  his  mark,  to 
Joseph  £.  Truitt,  trustee,  conveying  the  property  described  An  plaintiff's  pe- 
tition to  said  trustee,  to  secure  the  payment  of  a  note,  of  even  date  therewith, 
payable  one  year  after  date  to  the  order  of  M.  W.  Watson,  with  interest  at  10 
per  cent.,  and,  on  plaintiff  being  asked  if  he  ever  had  seen  the  deed  before, 
testified  as  follows:]  Can't  tell.  Don't  know  anything  about  it.  It  is  my 
property.  Don't  know  whether  it  was  read  to  me  or  not.  Don't  know  any- 
thing about  a  deed  of  trust.  I  know  Mr.  Wielandy.  Watson  did  not  show 
me  a  paper,  and  tell  me  it  was  a  deed  of  trust.  They  read  me  some  paper.  I 
signed  it.  Did  not  know  it  was  a  deed  of  trust.  Don't  know  what  it  was  I 
signed.  Didn't  consult  Watson  about  my  wife's  divorce  case.  I  gave  her  a 
divorce  if  she  paid  for  it.  She  got  it.  She  was  not  a  white  woman;  she  was 
a  bright  mulatto.  They  took  my  property  by  force,  and  put  me  out.  They 
had  a  paper,  and  said  they  were  officers.  Watson  showed  them  my  place. 
Was  not  at  the  sal^  at  the  court-house.  Mr.  Fitzgerald  rented  the  house.  He 
did  not  live  in  it.  The  house  has  been  burned  down.  Don't  remember  that 
I  testified  in  a  case  of  Avery  against  Voigt,  Don't  remember  anything  at)out 
it.  Do  not  know  room  No.  1  in  the  court-house.  Do  not  know  Judge  Adams." 
Ke-examined  by  counsel  for  plaintiff:  "Did  not  employ  Mr.  Watson  to  attend 
to  the  divorce  case  for  me.  The  paper  that  was  read  to  me  I  thought  was  my 
will,  that  Mr.  Watson  agreed  to  make  for  me.  I  did  not  know  anything  about 
the  deed  of  trust.  They  said  it  was  a  will.  I  thought  it  was  a  will.  I  could 
not  read  or  write.  Never  owed  Watson  anything.  Can  only  make  a  mark, 
but  cannot  write  my  name.  They  never  read  any  paper  to  me.  Never  said 
anything  about  a  deed  of  trust. " 

George  Young,  being  called  for  plaintiff,  testified  as  follows:  "  I  have  known 
the  plaintiff  several  years.  I  knew  Lawyer  Watson  about  four  years  ago. 
One  Sunday  morning  I  was  at  my  well.  Avery  came  along.  We  spoke  to- 
gether, and  walked  up  the  road.  As  we  came  to  Mr.  Watson's  house  he  was 
standing  on  his  porch.  Mr.  Avery  said  to  Watson:  *  I  want  to  see  you.  What 
will  you  charge  me  to  make  a  will?'  Watson  said:  *  Not  much;  five  or  six 
doDars.'  They  had  some  talk,  and  Avery  went  to  Watson's  house,  and  I  went 
home.    That  is  all  I  know  about  the  business*" 
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Now,  attaching  no  probative  force  whatever  to  the  testimony  for  the  de- 
fendants, but  using  it  alone  for  the  purpose  for  which  it  has  been  recited,—^ 
to  show  what  the  plaintiflF  was  talking  about  when  deposing, — can  there  be 
found  in  the  wlioleof  plaintiff*s  testimony  any  evidence  tending  to  prove  that 
he  did  not  in  fact  execute  the  deed  of  trust,  and  acknowledge  the  same  as  stated 
in  the  certificate  of  the  notary.  That  certificate  was  prima  facie  evidence  of 
the  truth  of  its  recitals,  and  the  plaintiff  made  no  case  unless  he  offered  some 
proof  tending  to  show,  either  that  he  did  not  sign  or  did  not  acknowledge  the 
instrument.  There  is  not  a  word  in  the  evidence  about  the  acknowledgment; 
as  to  whether  he  signed  the  deed  of  trust  or  not.  He  wouldn't  say  "yea"  nor 
"nay."  When  it  was  exhibited  to  him,  he  would  not  say  whether  oV  not  he 
had  ever  seen  it,  or  it  had  ever  been  read  to  him.  During  the  whole  course 
of  his  examination  he  studiously  avoided  saying  he  did  not  sign  it.  He  did^ 
however,  say  that  "they  [Watson  and  Wielandy]  read  me  some  paper.  I 
signed  it.  Did  not  know  it  was  a  deed  of  trust.  Don't  know  what  it  was  I 
signed. "  "The  paper  that  was  read  to  me  I  thought  was  my  will.  I  did  not 
know  anything  about  the  deed  of  trust.  They  said  it  was  a  will.  I  thought 
it  was  a  will."  The  whole  evidence  tends  to  prove,  not  that  he  did  not  sign 
the  deed  of  trust,  but  that  he  did  not  know,  and  would  not  say  whether  he 
signed  it  or  not.  The  substance  of  it  was  that  he  signed  a  paper  that  was 
represented  to  him  to  be  a  will,  and  he  thought  it  was  a  will.  The  only  legit- 
imate inference  that  can  be  drawn  from  his  testimony  is  that  he  signed  the 
deed  of  trust,  but  was  induced  to  do  so  by  the  fraudulent  representations  of 
Watson  and  Wielandy  that  it  was  a  will.  This  is  all  the  evidence  tended  to 
pi-ove, — a  proposition  entirely  outside  of  the  issue  submitted  to  the  jury,  which 
was  simply  whether,  in  point  of  fact,  he  signed  the  deed  of  trust  or  not.  To 
the  affirmative  of  that  issue  the  evidence  lends  no  support.  In  order  to  avail 
himself,  in  his  action  of  ejectment,  of  his  right  to  have  the  deed  of  trust  set 
aside  for  the  fraud  which  his  evidence  tended  to  prove,  he  would  not  only  have 
to  set  up  and  prove  the  fraud,  but,  by  either  actual  or  constructive  notice, 
bring  that  fraud  home  to  the  defendant  Fitzgerald.  Of  such  notice  there  is 
not  a  particle  of  evidence.  He  stands  upon  the  record  as  a  purchaser  for  value 
without  notice,  and  his  property  cannot  be  taken  from  him  by  the  verdict  of 
a  jury,  unsupported  by  any  substantial  evidence.  If  the  plaintiff  has  been 
jwronged,  he  has  his  remedy,  but  not  against  this  defendant,  unless  he  par- 
ticipated in  the  wrong,  or  had  notice  of  the  fraud  when  he  purchased. 

The  verdict  of  the  jury  must  be  set  aside,  and  a  new  trial  awarded.  That 
this  may  be  done,  the  judgment  is  reversed,  and  the  cause  remanded. 

All  concur,  except  Bat,  J.,  absent. 


Allbn  et  al.  v.  Btxgklet. 

(Supreme  Court  of  JUssouH.    February  20, 1888.) 

1.  Taxatiok—Salb— Sevxral  Traots— Dbed. 

Under  Wag.  St.  Mo.  $  216,  providing  that  several  tracts  may  be  conveyed  In  one 
tax  deed,  but  that  each  tract  is  chargeable  only  with  its  tax,  held,  that  such  a  tax 
deed  is  void  if  it  does  not  set  out  that  each  tract  was  sold  separately  for  the  tax 
against  it. 

a.  8amis~-Tax  Title— Lixn  or  Titli  Holdbb— Rsdbmftiok  Mokbt. 

Under  Wag.  St.  S  819,  providing  that,  if  the  bolder  of  a  tax  deed  he  defeated,  the 
successful  claimant  shau  have  judgment  for  certain  taxes,  interest,  costs,  ana  re- 
demption money,  provided  by  law,  held,  that  the  redemption  money  should  be  in- 
cluded in  such  judgment. 

Appeal  from  circuit  court,  St.  Louis  county;  W.  W.  Edwards,  Judge. 
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Caroline  Allen,  claiming  under  a  tax  deed,  and  Nathan  D.  Allen,  her  hus- 
band, brought  ejectment  against  S.  W.  Buckley.  Judgment  for  defendant 
for  the  land,  and  for  plaintiflPa  for  taxes,  interest,  and  costs.  Plaintiffs  ap» 
peal. 

M.  W.  Huff,  for  appellants. 

Norton,  C.  J.  This  suit  is  by  ejectment  to  recover  the  possession  of  a 
certain  lot  of  land  in  St.  Louis  county.  The  petition  on  which  the  case  was 
tried,  besides  being  in  the  usual  form  adopted  in  bringing  an  ejectment  suit, 
set  up  a  tax  title,  and  based  plaintiff*s  right  to  recover  upon  it,  and  then 
prayed  the  court  that  if  said  title  should  be  adjudged  to  be  insufficient  to  jus- 
tify a  recoveiy  of  the  land,  that  the  court  should  then  render  a  judgment  for 
plaintifEs  for  the  amount  of  taxes  paid,  with  10  per  cent,  interest,  and  also  for 
a  sum  eqnal  in  amount  thereto,  as  redemption  money,  and  that  the  judgment 
so  rendered  should  be  a  lien  on  the  land.  On  the  trial,  the  court  adjudged  the 
deed  to  be  insufficient,  and  gave  judgment  for  plaintiffs  for  the  amount  of 
tax  paid,  with  10  per  cent,  interest  from  the  time  it  was  paid,  and  costs,  which 
it  deemed  to  be  a  lien  on  the  land.  From  this  judgment  plaintiffs  have  ap- 
pealed, and  assign  for  error  the  action  of  the  court  in  holding  the  tax  deed  to 
be  bad,  and  also  in  not  giving  the  proper  jqdgment  after  so  holding. 

The  deed  shows  upon  its  face  that  it  includes  six  different  tracts  of  land  as- 
sessed to  different  persons  with  the  amount  of  the  tax  and  judgment  rendered 
against  each  tract.  While  it  shows  this,  it  fails  to  show  that  these  tracts  were 
each  sold  separately  for  the  tax  adjudged  against  it,  and  no  other  inference 
can  be  drawn  from  the  deed  than  that  all  the  tracts  were  sold  together  for  the 
aggregate  amonnt  of  tax,  interest,  cost,  and  penalty,  against  all  the  tracts. 
While  it  is  provided  by  our  statute  that  a  purchaser  may  have  as  many  tracts 
as  he  buys  at  a  tax  sale  included  in  one  deed,  it  also  provides  that  each  tract 
is  only  chargeable  with  the  tax  assessed  against  it.  When  more  than  one 
tract  is  included  in  the  deed,  it  should  show  eitiier  expressly  or  by  necessary 
implication  the  sale  of  each  tract  separately  for  its  own  tax.  For  the  reason, 
if  for  no  other,  that  the  deed  does  not  show  this,  the  court  was  justified  in 
holding  it  to  be  invalid. 

The  land  in  question  was  sold  for  the  tax  of  1875,  assessed  against  it,  and 
the  proceedings  agamst  it  w^ere  had  under  the  revenue  law  of  1872,  by  the 
219th  section  of  which  (Wag.  St.  1206)  it  is  provided  that  if  the  holder  of  a 
tax  deed  be  defeated,  in  an  action  by  or  against  him  for  the  recovery  of  the 
land  sold,  the  successful  claimant  shall  be  adjudged  to  pay  such  party  claim- 
ing under  the  tax  deed,  except  in  cases  where  the  land  was  not  subject  to 
taxation,  or  the  taxes  for  which  the  same  was  sold  were  paid  before  the  sale, 
or  it  has  been  redeemed  according  to  law,  the  full  amount  of  all  taxes  paid  by 
the  tax  purchaser  on  such  land  at  the  time  of  the  purchase,  and  all  subsequent 
taxes  paid  by  him,  together  with  the  amount  of  redemption  money  provided 
for  by  law,  and  interest  on  the  whole  amount  of  such  taxes  from  the  time  of 
the  payment  thereof,  at  the  rate  of  10  per  cent,  per  annum,  which  judgment 
shall  be  a  lien  on  the  real  estate  in  controversy,  and  may  be  enforced  by  exe- 
cution as  in  other  cases  of  judgment  and  decrees  of  such  court.  While  the 
trial  court,  after  holding  the  tax  deed  to  be  insufficient,  adjudged  that  plain- 
tiffs might  recover  the  amount  of  tax  paid  with  10  per  cent,  and  costs,  and  de- 
clared it  to  be  a  lien  on  the  land  in  dispute,  it  refused  to  include  in  the  judg- 
ment the  amount  necessary  to  redeem  the  laud  as  provided,  and  it  is  this  re- 
fusal of  which  plaintiff  complains.  This  complaint  seems  to  be  well  founded, 
and  no  reason  is  perceived  why  the  court  should  have  stopped,  in  its  judg- 
ment, short  of  giving  plaintiff  judgment  for  the  amount  necessary  to  redeem 
the  land  from  tax  sale,  as  provided  in  section  208,  2  Wag.  St.  1202. 

In  the  case  of  White  v.  Shell,  84  Mo.  569,  it  is  held  that  when  no  title  passes 
to  the  tax  purchaser  because  of  the  failure  of  the  officers  to  comply  with  the 
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law  goreming  sales  of  land  for  taxes,  and  the  bolder  of  the  tax  deed  is  de- 
feated in  an  action  of  ejectment,  he  is  entitled  to  recover  the  taxes  paid  aa 
provided  in  section  219,  Wag.  St.  1206. 

Judgment  reversed,  and  cause  remanded,  in  which  all  concur,  except  Ray. 
J.,  absent. 


Hickman  v.  Link  et  al. 
(Sujyreme  Cou/rt  of  Misiouri.  February  90, 1888.) 

1.  B^EOTMENT— AbVERSB  POSSSBfilON— CoLOB  OP  TiTLB— YXKnOB  AND  VwSCDVB-^A.'BLth 
DONMBNT  OF  Ck>NTBA.CT. 

Where  a  vendor  had  sold  a  part  of  a  tract  of  land,  but  the  vendee  failed  to  com- 

Slete  the  purchase,  and  abandoned  it,  and  the  widow  of  the  vendor  subsequently 
ef ends  in  an  action  in  ejectment  for  the  whole  tract,  claiming  title  to  the  whole. 
It  is  error  to  charge  the  jury  in  an  action  in  eieotment,  a^amat  the  heirs  of  the 
widow,  for  the  part  sold  to  the  vendee,  that  the  above  facta  did  show  poasession  by 
the  widow  under  color  of  title.^ 
a.  Hu8Biiin>  AND  Wipe— Pbopebtt  Rights— Pubchabb  bt  Bvsbaitd  op  OuT8TAia)iKO 
Iktbbests  in  Wipe's  Land. 

A  vendor  sold  a  tract  of  land,  but  the  vendee  failed  to  complete  the  puirchasei 
and  abandoned  the  land  to  the  widow  and  heirs.  The  husband  of  one  of  the  heira, 
after  the  death  of  the  widow,  took  a  quitclaim  deed  from  the  vendee  for  his  inter- 
est in  the  land,  and  subsequently  the  wife  obtained  a  divorce  for  the  fault  of  the 
husband.  Held,  that  a  purchaser  at  a  sale  under  a  trust  deed  from  the  husband  on 
such  land  could  not  mamtaln  ejectment  against  the  heir,  since  the  purchase  of  the 
husband  inures  to  the  wife's  benefit,  and  whatever  interest  the  husoand  had  in  hia 
wife's  land  was  extinguished  by  the  divorce.* 

Appeal  from  circuit  conrt,  St.  Loois  county;  W.  W.  Edwards,  Judge. 
Ejectment  by  Joshua  Hickman  against  Mary  J.  Link  and  others.    Judg^ 
ment  for  plaintiff;  defendants  appeal. 
A,  Mcllhenny^  for  appellants.    Crew9  dk  Bootht  for  respondent. 

Black,  J.  The  defendants  prosecute  this  appeal  from  a  judgment  against 
them  in  an  action  of  ejectment.  John  McCourtney  owned  a  tract  of  4§0  ar- 
pens  of  land,  and  in  1822  conveyed  the  same  to  his  son  Martin  McC!ourtney, 
who,  in  June  1841,  conveyed  the  west  246  acres  to  Henry  Goodwin,  for  the 
expressed  consideration  of  61,500.  Goodwin  took  possession,  and  it  seems 
made  a  small  clearing,  and  prepared  logs  for  the  purpose  of  building  a  cabin. 
Before  the  date  of  the  deed  to  Goodwin,  and  in  1829,  Spalding  obtained  a 
sheriff  ^s  deed,  purporting  to  convey  to  him  the  entire  tract  as  the  property  of 
John  McCourtney,  and,  in  tlie  same  year,  Spalding  made  a  deed  of  the  same 
land  to  Sloan  and  Krepp.  In  1842  Sloan  commenced  two  actions  of  eject- 
ment,— one  against  Goodwin,  to  which  Martin  McCourtney  was  made  a  de- 
fendant on  his  own  motion,  and  the  other  against  Martin  McCourtney.  Good- 
win  and  McCourtney  then  filed  a  bill  in  chancery  to  enjoin  Sloan  from  prose- 
cuting the  ejectment  suits.  These  suits  were  pending  in  the  oourta  to  the 
death  of  Martin  McCourtney,  in  1852.  It  appears  that  Goodwin  gave  to  Mo- 
Courtney  two  notes  of  $500  each,  as  a  part  of  the  consideration  for  the  land 
which  he  purchased.  These  notes  he  declined  to  pay  because  of  the  litiga- 
tion about  the  land;  and  there  is  abundant  evidence  in  the  record  tending  to 
show  that  he  abandoned  the  245  acres,  and  the  possession  thereof,  to  either 
McCourtney  in  his  life-time,  or  to  his  widow;  most  likely  to  the  former. 

'  ^  Color  of  title  is  not  every  pretense  or  claim  of  title,  but  consists  in  a  writing  or  con- 
veyance of  some  kind  purporting  to  convey  the  land  under  which  the  claim  of  title  is 
asserted.  Armljo  v.  Armiio,  (NT  M.)  18  rac.  Rep.  93.  Any  instrument  purporting 
upon  its  face  to  convey  title  to  the  grantee  is  sufficient  to  constitute  color  of  Utle. 
fiwift  V.  Mulkey,  (Or.)  12  Pac.  Rep.  76,  and  note;  Webber  v.  Clarke,  (Cal.)  ISPao.  Rep. 
481 ;  HiU  v.  Weir,  88  Fed.  Rep.  100.  See  Weineg  v.  Holcomb,  (Iowa,)  84  N.  W,  Rep. 
787. 

•See,  also,  Laton  v.  Balcom,  (N.  H.)  6  Atl.  Rep.  87:  Wonder  v.  Phelps,  (Pa.)  1  AtL 
Jtep.  1714  CoUina  V.  Lazge,  (Pa.)  8  Ati.  Rep.  488. 
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After  the  death  of  Martin  McConrtney,  Sloiin  dlsmiSBcid  his  suits,  and  in  1853 
he  and  the  heirs  of  Krepps  commenced  another  ejectment  suit  against  Bacon, 
who  had  been  the  tenant  of  Martin  McGourtnej,  and  was  then  the  tenant  of 
the  widow,  Ann  McCourtnej,  for  the  whole  tract  of  480  arpens.  Ann  Mc- 
Courtney  was  a  party  to  that  suit,  and  defended  it  on  the  ground  of  previous 
adverse  poeseasion  of  her  husband.  The  plaintiffs  were  driven  to  a  nonsuit, 
which  WHS  affirmed  by  this  court,  82  Mo.  144.  The  record  in  timt  case  as  re- 
ported is  made  part  of  tlie  record  in  the  present  suit.  It  seems  to  be  admitted 
In  this  record  that  Ann  McGourtney  did  not  have  actual  poesession  of  the  245 
acres;  but  that  she  did  have  actual  poesession  of  the  residue  of  the  480  arpens 
down  to  her  death,  in  tlie  year  1866,  is  clearly  shown;  and  the  evidence  tends 
to  show  that  in  the  mean  time  she  exercised  the  usual  acts  of  ownership  over, 
and  claimed  the  whole.  Goodwin  in  the  mean  time  made  no  claim  to  the 
land.  Ann  McGourtney  left  surviving  two  children  by  her  marriage, — Mary 
J.,  married  to  George  W.  Link,  and  Sarah,  married  to  John  F.  Howell.  About 
a  year  after  the  death  of  Ann  McGourtney,  Link  and  Howell  procured  a  quit- 
claim deed  from  Goodwin  to  the  245  acres  of  land,  and  in  1872  quitclaimed  to 
each  other.  Link  getting  the  part  now  in  suit.  In  1876  Link  made  a  deed  of 
trust  on  the  land  released  to  him  to  secure  certain  debts,  and  in  1884  t^ 
trustee  sold  the  property  to  the  plaintiff  in  this  suit.  Mary  J.  Link  was  not 
a  party  to  any  of  these  deeds.  In  a  suit  for  the  partition  of  the  480  arpens, 
eommenced  in  1878,  one-half  of  the  whole  tract  was  set  off  to  Mary  J.  Link, 
and  the  other  half  to  the  children  of  Howell,  his  wife  being  then  dead.  How- 
eU  and  George  W.  link  were  parties  to  that  suit,  and  made  no  claims  what- 
ever on  account  of  the  quitclaim  deed  to  them  from  Goodwin.  Indeed,  there 
was  adjudged  to  Howell  an  estate  by  the  curtesy  in  the  land  set  off  to  his 
seven  children.  The  property  in  dispute  was  set  off  to  Mary  J.  Link.  Neither 
the  trustee,  nor  the  beneficiaries  in  the  deed  of  trust  made  by  George  W.  Link, 
were  made  parties  to  the  partition  suit;  hence  this  suit.  Mary  J.  Link  was 
subsequently  divorced  from  George  W.  Link,  for  his  fault,  and  she  married 
her  eo-defendant,  Martin  link. 

1.  One  ground  of  defense  in  this  action  is  the  statute  of  limitations,  based 
Bpon  the  possession  of  Ann  McGourtney;  and  the  theory  of  the  defendants  is 
that  the  record  in  the  ejectment  suit  of  Sloan  and  the  heirs  of  Krepp  against 
Bacon  and  Ann  McGourtney  constitutes  color  of  title;  that  by  reason  of  her 
possession  she  became  the  owner  In  fee  of  the  entire  tract,  and  that  Mary  and 
her  sister  acquired  it  by  descent  from  their  mother.  The  plaintiff  insists  that 
Ann  McGourtney  had  no  color  of  title  to  the  245  acres,  and  her  possession  of 
the  residue  is  of  no  avail  to  her  or  the  defendant;  and  so  the  court  ruled  in  the 
instroctions  given.  Any  writing  which  purports  to  convey  the  title  to  land 
by  appropriate  words  of  transfer,  and  describes  the  land,  is  color  of  title, 
though  the  writing  is  invalid,  actually  void,  and  conveys  nothing.  Fngate 
▼.  Pierce^  49  Mo.  441;  ffamUUm  v»  Boggess,  68  Mo.  234.  But  the  record  in 
the  ejectment  suit  cannot,  as  a  writing,  constitute  color  of  title,  for  it  does  not 
even  purport  to  convey  any  title,  good  or  bad.  It  is  true  that  a  writing  is 
not  always  necessary  to  make  color  of  title.  Where  there  was  a  verbal  gift 
of  a  tract  of  land,  and  the  iand  was  surveyed,  and  the  donee  put  in  possession 
under  the  survey,  it  was  held  these  facts  constituted  color  of  title,  and  the 
possession  was  to  be  deemed  coextensive  with  the  survey.  Rannels  v.  Rar^ 
fielf,  52  Mo.  111.  The  doctrine  there  asserted,  in  general  terms,  is  that  when 
a  party  Is  in  possession  pursuant  to  a  state  of  facts  which  themselves  show 
the  character  and  extent  of  his  entry  and  claim,  such  facts  perform  the  office 
of  color  of  title.  It  is  evident  that  Ann  McGourtney  did  not  enter  or  claim 
nnder  or  by  virtue  of  the  proceedings  had  in  the  ejectment  suit.  In  that  suit 
she  simply  defended  her  possession,  wliich  it  was  conceded  she  had.  While 
that  record  does  not  of  itself  constitute  color  of  title,  it  is  importnnt  as  evi- 
dence to  show  that  she  then  made  daun  to  the  whole  480  arpens.    If  Grood  win 
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refused  to  pay  for  the  land,  and  abandoned  it  and  the  poeaossion  thereof,  and 
either  McOourtney  or  his  widow  assumed  control  of  it,  in  connection  with  tiie 
part  of  the  tract  not  sold,  then  her  possession  of  a  pai-t  was  possession  of  the 
whole, — not  because  the  ejectment  suit  made  color  of  title,  but  because  of  the 
abandonment  of  Goodwin,  and  the  reassertion  of  a  claim  thereto  bj  those  en- 
titled thereto  on  the  abandonment.  When  one  quits  possession,  the  seizin  of  the 
owner  is  restored.  Ang.  Lim.  417.  So  we  conclude,  where  the  vendor  sells 
part  of  a  tract,  and  the  vendee  refuses  to  pay  the  whole  or  a  part  of  the  con- 
sideration, and  abandons  his  purchase  and  possession,  and  the  vendor,  his 
widow  or  heirs,  take  control  with  the  usual  acts  of  ownership,  his  or  their 
possession  of  any  part  is  constructive  possession  of  the  whole  tract  as  it  ex- 
isted before  the  sale.  The  instructions,  therefore,  to  the  effect  that  Ann  Mc- 
Ciourtney  had  no  color  of  title,  should  have  been  refused,  for  her  possession, 
under  the  facts  supposed,  and  which  the  evidence  tends  to  prove*  was  co-ex- 
tensive with  the  whole  480  arpens. 

2.  Ann  McCourtney's  claim  came  to  her  through  her  deceased  husband. 
Under  the  law,  as  it  then  stood,  she  was  entitled  to  tier  quarantine  in  the 
whole  plantation  until  dower  was  assig^ned,  which  it  seems  was  never  done. 
I^r  possession  was  not  adverse  to  the  heirs.  Roberts  v.  Nelson,  86  Mo.  22; 
Jwian  V.  Rogers,  87  Mo.  229.  But  it  evidently  was  adverse  to  all  the  world, 
except  the  heirs.  Whether  there  was  such  a  privity  between  her  and  the  de- 
fendant as  to  enable  the  latter  to  avail  herself  of  the  adverse  possession  of 
Ann  McCk)urtney,  presents  a  question  not  considered  by  the  trial  court,  and 
we  express  no  opinion  as  to  it,  until  all  tlie  facts  deemed  relevant  are  devel- 
oped. 

3.  The  next  question  is  whether  George  W.  Link,  or  his  grantee,  can  re- 
cover on  their  deed  from  Groodwin.  His  evidence  as  to  how  that  deed  was 
procured  is  as  follows:  "Mrs.  McCourtney  had  possession  of  the  Goodwin 
notes.  They  were  on  file  in  the  court.  Mr.  Polk  drew  them  out  of  court  at 
my  request.  I  got  possession  of  the  notes.  I  delivered  them  to  Henry  Good- 
win at  the  same  time  we  got  the  deed  from  him,  and  we  paid  to  him  the  exact 
Samount  he  had  paid  on  the  land."  It  is  a  rule  of  equity  everywhere  that  a 
person  placed  in  a  situation  of  trust  and  confidence  with  respect  to  the  sub- 
ject of  a  purchase  cannot  retain  the  purchase  for  his  own  benefit.  He  can- 
not hold  onto  the  purchase  when  he  has  a  duty  to  perform  inconsistent  with 
his  position  of  purchaser.  No  more  confidential  relation  is  known  to  the  law 
than  that  of  husband  and  wife.  It  would  be  a  sad  commentary  on  the  law  if 
the  husband  were  permitted  to  buy  up  an  old  claim  to  his  wife's  property 
which  had  been  abandoned  for  13  or  14  years,  and  with  it  turn  her  out  of  pos- 
session. In  Stvisshelm^s  Appeal,  56  Pa.  St.  475,  a  married  woman  purchased 
an  undivided  interest  in  lands  subject  to  certain  liens,  and  in  which  lands  her 
husband  was  a  joint  owner.  Her  interest  was  sold  under  the  liens,  in  her 
absence,  and  purchased  by  the  husband  without  her  consent.  The  court  says 
in  respect  of  this  transaction:  '*No  court  of  law  or  equity  could  ever  permit 
so  gross  an  abuse  of  the  marriage  relation.  The  only  effect  of  the  purchase 
by  the  defendant  was  to  preserve  the  estate  for  his  wife,  the  plaintiff,  and  the 
court  below  were  clearly  right  on  this  point."  But  it  is  said  this  defense  is 
not  available  to  the  defendants  here  because  the  matter  was  not  specially 
pleaded  as  an  equitable  defense;  but  we  are  not  of  that  opinion.  In  Young 
V.  Adams,  14  B.  Mon.  102,  one  theory  of  the  case  which  the  evidence  tended 
to  show  was  that  the  husband  took  possession  of  land  of  his  wife  under  her 
claim  to  the  whole.  He  purchased  a  claim  to  an  undivided  one-third  of  the 
land,  and  sold  off  parts  of  the  tract  to  different  persons,  and  died;  the  wife  not 
having  joined  in  these  sales.  She  then  brought  ejectment.  As  to  the  above 
state  of  facts  it  was  held  that  the  wife  could  not  be  prejudiced  by  the  pur- 
chase of  the  adverse  title.  "As  a  release  made  of  a  right  to  him  in  reversion 
or  remainder  shall  aid  and  benefit  him  that  holds  the  particular  estate  for 
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jnean,  life,  or  estate  tail,  so  a  release  ci  a  right  made  to  a  particular  tenant 
for  life,  or  in  tail,  shall  aid  and  benefit  him  or  them  in  the  remainder."  Co. 
litt.  §  45a  George  W.  Link  had  a  marital  right  in  his  wife's  land,  and  it 
was  his  duty  to  protect,  not  destroy,  her  inheritance;  and  when  he  purchased 
the  outstanding  and  abandoned  claim  he  thereby  aided  his  marital  interests, 
and  at  the  same  time  benefited  her  estate.  The  purchase  inured  to  his  and 
her  benefit,  according  to  their  interests  in  tlie  land  before  the  purchase.  As 
the  divorce  was  for  his  fault,  he  thereby  f oi-f eited  all  rights  to  or  in  her  real 
estate.  It  follows  from  what  has  been  said  that  the  defendants'  fourth  in- 
struction should  baye  been  given.    Judgment  reversed,  and  cause  remanded. 

Rat,  J.>  absent.    The  other  ladges  concur. 


City  of  St.  Louis  e.  Arnot. 
iSuprmne  Court  of  Missouri.    February  20, 1888.) 

1.  MmficiPAi.  CoRPOBATiONs— WATxa-Woaxs— >LicBNBi — Action  for  Secbet  Ubb  ov 

Watbk. 

In  an  action  by  a  city  for  the  value  of  water,  defendant  admitted  the  use  of  the 
water,  without  his  knowledge,  from  January,  1884.  when  a  eeoret  nipe  was  oon- 
nected  with  the  main  pipes,  by  mistake  of  defendant's  employes.  Heloy  that  It  was 
proper  to  instruct  the  Jury  that  no  presumption  arose  from  such  admissions  of  the 
ezifltenoe  or  improper  use  of  the  pipe  prior  to  that  date. 

2.  Samb. 

In  an  action  by  a  dty  for  the  value  of  water,  evidence  of  the  cost  of  the  water- 
works, as  a  basis  of  water  rates,  is  irrelevant  and  inadmissible. 
8.  Evii>aNCE— Hbarsat. 

In  an  action  by  a  city  for  the  value  of  water  conducted  by  a  secret  pipe,  not  con- 
nected with  a  meter,  statements  of  defendant's  employes,  as  to  what  defendant  said 
about  such  secret  pipe,  are  hearsay,  and  luadmissiole. 
i.  Same — Sbconi>art  Evidbncb. 

In  an  action  by  a  city  for  the  value  of  water,  the  water  commissioner  testified  that 
he  received  monthly  reports  from  a  rain-gauge,  and  from  them  could  state  the  aver- 
age rain-fall  for  a  oertun  period.  Held,  that  the  reports  themselves  were  the  best 
evidence,  and  such  statements  were  inadmissible. 

Appeal  from  circuit  court.  St.  Louis  county;  W.  W.  Edwards,  Judge. 

Action  by  the  city  of  St  Louis  against  Jesse  Arnot,  for  water  consumed 
through  a  secret  pipe.  Defendant  tendered  the  value  of  the  water  he  ad- 
mitted he  had  consumed*  but  denied  any  further  liability.  There  was  trial 
by  jnry,  and  verdict  for  plaintiff  for  the  amount  tendered,  and  plaintiff  ap- 
pealed. 

Leverett  Bell,  for  appellant.  Fisher  d  Rowell  and  /.  H,  Zumb^en,  for  re- 
spondent. 

Black,  J.  The  defendant  is  the  proprietor  of  a  livery  stable  in  the  city  of 
St.  Louis,  and  in  connection  with  his  business  used  water  supplied  by  the 
city  from  1876  to  March  1,  1884,  and  for  which  he  was  charged  according  to 
the  amount  registered  by  a  meter.  The  petition  states  that  during  that  pe- 
riod he  made  use  of  a  concealed  pipe  by  which  his  stable  was  connected  witli 
the  city  supply  in  such  a  way  that  a  large  quantity  of  water  passed  from  the 
water-mains,  and  was  by  him  consumed  without  passing  through  the  meter, 
and  hence  not  registered  or  paid  for;  that  the  water  thus  used  was  of  the 
value  of  iSflSLSO.  The  answer,  besides  a  general  denial,  states  that  on  the 
29th  January,  1884,  while  repairing  the  pipes  connecting  with  those  of  the 
water  department,  defendant's  employes,  by  mistake,  made  a  connection  with 
a  pipe  so  as  ta  convey  water  to  the  stable  which  did  not  pass  through  the  me- 
ter; that  as  soon  as  the  mistake  was  discovered,  he  caused  the  pipe  to  be  dis- 
connected. Defendant  admits  his  liability  for  water  thus  used  and  not  paid 
ior,  from  January  to  July,  1884,  and  tendered  $57  in  payment  therefor.   For 
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the  purposes  of  this  appeal,  it  is  enough  to  say  that  on  the  25th  July,  1884^ 
the  principal  and  assistant  meter  inspectors  discovered  a  pipis  tlirough  whicb 
water  flowed  to  the  stable  without  passing  through  the  meter.  This  was  fol- 
lowed and  preceded  by  other  evidence  tending  to  show  that  the  pipe  had  been 
thus  used  for  eight  yeara.  On  the  other  hand,  the  evidence  for  the  defendant 
tended  to  show  that  this  connection  was  made  by  the  defendant's  foreman  in 
January,  1884,  by  mistake,  aud  that  previous  to  ttiattiroe  all  the  water  U8e<i 
was  duly  registered  by  the  meter.  This  evidence  for  defendant  is  strength* 
ened  by  the  testimony  of  Doyle,  inspector  of  meters  from  1876  to  December,. 
1888. 

1.  Objection  is  made  to  some  of  the  instructions  given  for  the  defendant,, 
which  contain  these  propositions:  Firsts  that  the  burden  of  proof  was  on 
the  plaintiff  to  show  that  prior  to  January  28,  1884,  there  was  a  pipe  in  the 
stable  through  which  water  flowed,  and  which  was  not  measured  by  the  me- 
ter; second^  that  the  admissions  in  the  answer  did  not  raise  a  presumption 
that  water  was  improperly  used  prior  to  January  28,  1884.  It  certainly  de- 
volved upon  the  plaintiff  to  establish,  by  proof  satisfactoiy  to  the  jury,  the 
matters  alleged  in  the  petition,  and  not  admitted  by  the  answer.  The  prin- 
ciple that  recent  possession  of  stolen  property  raises  a  presumption  that  the 
party  in  possession  was  the  thief,  has  no  application  to  these  instructions. 
There  is  no  admission  that  defendant  ever  had  or  used  a  drop  of  stolen  wa- 
ter; nor  does  the  defendant  admit  that  he  knowingly  used  unregistered  wa- 
ter. He  does  admit  and  states  that  in  January,  1884,  when  the  pipes  were 
repaired  from  damage  by  frost,  a  connection  was  made  through  which  water 
flowed  without  being  registered;  but  he  says  this  was  done  by  the  mistake  of 
his  foreman,  and,  tlie  pipe  being  under-ground,  it  was  not  discovered  by  Mm. 
It  was  a  fact  in  tlie  case  to  be  considered  by  the  jurors,  but  it  raised  no  pre- 
sumption of  a  prior  illegal  use  of  water.  There  is  a  class  of  cases  where,  a 
thing  once  shown  to  exist,  a  continuance  will  be  presumed,  until  the  con- 
trary appears;  thus  a  seizin,  once  proved  or  admitted,  is  presumed  to  con- 
tinue until  a  disseizin  is  shown.  Perhaps  an  instruction  might  have  been 
given  that  if  a  secret  pipe  was  shown  to  exist  at  any  specified  date,  its  con- 
tinuance would  be  presumed  until  the  contraiy  appeared ;  but  such  an  instruc* 
tion  would  not  have  been  in  conflict  with  those  given.  The  instructions  do 
not  interfere  with  the  principle  of  law  just  stated,  and  th^re  is  no  valid  ob- 
jection to  them. 

2.  Scott  testified  that  he  never  heard  anything  about  a  secret  pipe  from  de- 
fendant, but  had  heard  about  it  fi*om  defendant's  employes.  What  defend- 
ant said  could  be  shown  by  any  one  who  heard  the  remark;  but  evidence  by 
Scott  of  wTiat  the  men  told  him  defendant  had  said  to  them  was  mere  hearsay, 
and  properly  excluded. 

3.  Inspector  Carder  described  how  he  and  Assistant  Inspector  Bolph  discov- 
ered the  pipe  on  the  25th  July,  1884,  and  what  each  did  in  making  the  discov- 
ery ;  but  the  court  excl  uded  the  evidence  as  to  what  the  inspector  said  to  Bolph. 
This  evidence  related  simply  to  directions  given  Rolph.  The  directions  were 
verbal  acts,  and  it  was  just  as  competent  for  Carder  to  repeat  what  he  said, 
as  it  was  for  him  to  say  he  gave  this,  that,  or  the  other  directions.  But  the 
method  by  which  the  connection  of  the  pipe  was  made,  was  fully  disclosed  and 
conceded  by  the  defendant,  and  no  harm  was  done  in  excluding  the  evidence. 

4.  Evidence  that  the  water-works  cost  the  city  eight  or  nine  millions  of 
dollars,  and  that  the  water  rates  were  based  upon  the  costs  of  the  works»  waa 
wholly  irrelevant  to  any  issue  in  the  case. 

5.  To  show  how  much  water  defendant  gathered  in  a  tank  from  the  roof  of 
his  stable,  and  we  suppose  to  determine  how  much  should  be  deducted  from 
the  whole  amount  of  water  estimated  to  have  been  used,  the  plaintiff  called 
the  water  commissioner,  who  stated  that  a  rain-gauge  was  kept  at  a  station, 
and  reports  were  made  therefrom  to  the  Washington  University^  and  that  he 


Digitized  by  VjOOQIC 


Ho.]  STATE  V.  MATTHKW8.  17 

Teceived  the  monthly  reports  of  the  university,  and  from  these  reports  he 
Jinows  the  average  rain-fall.  He  was  then  asked  to  state  what  it  had  been 
for  the  last  eight  years,  which  evidence  was  excluded.  It  has  been  held  that 
the  record  of  the  weather  kept  at  a  public  institution  might  be  read  to  show 
the  temperature  on  a  given  day,  De  Armond  v.  Neasmith,  32  Mich.  231. 
So,  we  think  the  record  of  the  rain-fall  kept  by  the  university  might  have  been 
read  in  evidence  for  the  purpose  of  affording  the  basis  of  the  proposed  calcula- 
tions. But  the  plaintiff  did  not  propose  to  read  the  record,  nor  were  these 
reports  made  by  the  university  offered.  The  evidence  offered  disclosed  better 
evidence  of  the  fact  proposed  to  be  proved,  easily  attainable,  and  there  was  no 
error  in  excluding  it.  Besides  this,  the  jury  evidently  found  there  had  been 
no  use  of  unregistered  water  prior  to  January,  1884,  and  we  do  not  under- 
stand it  to  be  claimed  that  the  damages  awarded  are  too  small  for  the  balance 
of  the  time  covered  by  the  petition. 

The  judgment  should  not  be  reversed  under  such  circumstances,  even  if 
proper  evidence  as  to  the  amount  of  damages  had  been  excluded.    Affirmed. 

Bay,  J.,  absent.    The  other  judges  concur. 


State  ex  rel.  Breieb  v.  Matthews. 

{Supreme  Court  of  MUsovH.    February  ao,  1888.) 

Clmbm.  of  Coubt— Appointmbht— St.  Louis  County. 

Section  8  of  the  scheme  and  charter  of  1876,  for  the  separation  of  the  city  and 
county  of  St.  Louis,  which  provides  that  at  the  general  election  in  November,  1876, 
and  every  two  years  thereafter,  there  shall  be  elected  for  St.  Louis  county  a  clerk 
of  the  county  court,  was  superseded  by  the  act  of  April  28, 1878.  (Acts  1877,  p.  192,) 
which  provides  for  the  election  of  clerks  of  courts  of  record  at  the  general  election 
in  the  year  of  1878,  and  every  four  years  thereafter,  ** except  as  otherwise  provided 
by  law. " 

Appeil  from  circuit  court,  St.  Louis  county;  W.  W.  Edwabds,  Judge. 
John  R.  Warfleld  and  John  W.  McIlTienny,  for  appellant.     Zaoh.  J.  MiUihr 
eU^  for  respondent. 

Black,  J.  Prior  to  November,  1884,  there  was  a  vacancy  in  the  office  of 
county  clerk  of  St.  Louis  county,  by  reason  of  the  fact  that  E.  L.  Dusenbach, 
the  then  clerk,  ceased  to  be  a  resident  of  that  county.  The  relator,  John  B. 
Breier,  was  elected  to  the  office  at  the  general  election  in  November,  1884. 
The  governor  refused  to  give  him  a  commission,  but  appointed  the  respondent, 
John  J.  Matthews,  to  fill  the  vacancy;  the  commission  running  until  the  general 
election  in  1886.  This  was  an  information  in  the  nature  of  quo  warranto 
to  test  the  right  of  the  respondent  to  hold  the  office  under  the  appointment 
made  by  the  governor.  The  question  is  whether  the  term  of  the  officer  elected 
in  November,  1882,  whose  term  began  1st  January,  1883,  was  for  two  or  for 
four  years.  If  for  four  years,  then  the  right  of  the  governor  to  fill  the  va- 
cancy is  not  questioned. 

The  third  section  of  the  scheme  for  the  separation  of  the  city  and  county  of 
St.  Louis,  which  became  a  law  in  October,  1876,  provides  that  at  the  general 
election  in  November,  1876,  and  every  two  years  thereafter,  there  shall  be 
elected  for  St.  Louis  county  a  clerk  of  the  county  court.  If  this  section  of 
the  scheme  remained  the  law,  then  the  relator  was  properly  elected,  and  the 
respondent  was  appointed  by  the  governor  without  authority  of  law.  The 
act  of  April  28,  1877,  (Aots  1877,  p.  192,)  is  as  follows:  ''At  the  general 
election  in  the  year  1878,  and  every  four  years  thereafter,  except  as  herein- 
after provided,  the  clerks  of  all  courts  of  record,  except  the  supreme  court,  the 
St.  Louis  court  of  appeals,  and  except  as  otherwise  provided  by  law,  shall 
be  elected,  ♦  ♦  ♦  and  shall  enter  upon  the  discharge  of  their  duties  on 
the  first  Monday  in  January  next  ensuing  their  election,'*  etc.  That  theleg- 
v.Ts.w.no.l — 2 
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islature  oould  change  the  tenure  of  the  office  as  fixed  by  the  scheme  there 
can  be  no  doubt,  ^ior  to  1875  there  existed  throughout  the  state  various 
special  courts  designated  by  different  names,  without  uniformity  of  jurisdic- 
tion, and  the  county  courts  were  not  uniform  in  their  organization.  The 
constitution  of  1875  established  a  uniform  system  of  courts  throughout  the 
state;  retaining  a  few,  only,  of  the  common  pleas  courts.  By  the  third  sec- 
tion of  the  schedule  probate  and  county  courts  were  continued  as  th^  then 
existed  until  the  general  assembly  should  conform  them  to  the  requirements 
of  the  constitution.  Now,  the  act  of  1877  was  designated  to  bring  about  a 
uniformity  in  the  terms  of  office  of  clerks,  and  the  times  at  which  they  should 
be  elected ;  and  we  entertain  no  doubt  but  that  the  act  applies  to  the  clerk  of 
the  county  court  of  St.  Louis  county.  The  relator  places  great  stress  upon 
the  words  "except  as  otherwise  provided  by  law,'*  and  insists  that  the  office 
of  clerk  of  St.  Louis  county  was  otherwise  provided  for  by  law.  By  thus 
sticking  in  the  bark  of  the  act,  it  amounts  to  nothing  at  all,  for  it  would  leave 
the  term  of  office  of  all  clerks  just  as  they  were  before.  The  legislature,  at 
the  same  session,  provided  for  the  appointment  of  probate  clerks,  (Acts  1877» 
p.  230,)  and  it  may  be  these  clerks  to  which  the  exception  was  intended  to 
apply,  or  it  may  be  to  the  clerks  of  the  few  common  pleas  courts  retained  by 
the  fifth  section  of  the  schedule.  Be  this  as  it  may,  the  constitution  dictates 
a  uniformity  in  the  organization  of  the  courts,  and  the  act  was  designated  to 
bring  about  that  result. 
The  judgment,  which  was  for  the  respondent,  is  affirmed. 

Bay,  J.,  absent.    The  other  judges  concur. 


Gaines  f>.  Katz  et  al. 
(Supreme  Court  of  MUaouri.    February  20, 1888.) 

Ejsotmevt— Plbadino—Answbb. 

To  a  petition  in  eieotment,  in  the  usual  form,  averring  "that  the  plaintiff  is  the 
owner,  and  entitlea  to  possession,  ^  an  answer  not  containing  either  a  general  or 
special  denial,  but  alleging  that  plaintiff  claims  under  a  tax  sale,  and  setting  up 
several  special  defenses  attacking  the  validity  of  the  tax  proceedings,  is  bad  on  de- 
murrer, m  not  aUeging  that  plaintiff's  title  is  based  solely  upon  the  alleged  tax  pro- 
ceedings. 

Error  to  St.  Louis  circuit  court;  W.  W.  Edwards,  Judge. 
F.  T,  LerdergerheTt  for  plaintiff  in  error.    Joseph  S.  Dohyna,  for  defend- 
ants in  error. 

KoKTON,  G.  J.  This  is  a  suit  in  ejectment,  the  petition  being  in  the  usual 
form,  to  recover  possession  of  certain  land  in  the  county  of  St.  Louis.  De- 
fendants bring  the  case  here  by  writ  of  error,  and  assign  for  error  the  action 
of  the  court  in  sustaining  a  demurrer  to  their  answer.  The  special  defenses 
set  up  in  the  answer  are — First,  That  plaintiff  claims  under  a  tax  sale  for 
taxes  for  the  year  1875,  and  avers  that  the  assessment  books  for  the  couuty 
of  St.  Louis  for  the  taxes  of  1875  are  not  verified  by  the  affidavit  of  any  of  the 
assessors,  or  the  president  of  the  board  of  assessors,  and  that  therefore  the 
assessment  is  void.  Beoond.  That  said  assessment  for  1875  of  the  land  in 
controversy,  in  the  name  of  Gotiieb  Hireetedt,  was  not  assessed  in  the  name 
of  the  person  owning  the  same  on  the  first  day  of  September,  1875,  but  that 
one  John  Sexton  hi^  acquired  the  title  to  said  land  by  deed  dated  June  18, 
1875,  and  recorded  June  28,  1875.  Third.  That,  prior  to  the  assessment  and 
levy  of  the  taxes  for  1875,  defendant  Katz,  in  March,  1871,  loaned  a  large 
sum  of  money  to  the  owner  of  the  land,  taking  a  deed  of  trust  on  the  same  to 
secure  its  payment,  which  was  recorded  in  Book  427,  p.  79,  and  that  said  de- 
fendant became  the  purchaser  of  the  same  at  a  sale  made  under  tlie  deed  of 
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trost  in  Jaly,  1878,  and  that  his  deed  was  recorded  in  Book  599,  p.  407,  of  the 
Becnrd  of  Deeds  in  St.  Louis  county;  that  neither  said  Katz,  nor  the  trustee 
in  the  deed  of  trust,  was  made  a  party  to  the  tax  proceedings.  Fourth,  That 
the  order  of  sale  made  by  the  county  court  of  St.  Louis  county,  attached  to 
the  "Special  Execution  Becord''  or  "Sale-Books,"  was  not  signed  by  the 
presiding  justice  of  tlie  county  court  of  St.  Louis  county. 

It  is  to  be  observed  that  the  petition  in  this  case  does  not  set  forth  the  title 
DpoD  which  plainUft  bases  his  right  to  recover;  but  it  is  in  the  usual  form, 
and  avers  that  plaintiff  is  the  owner  of  the  land,  and  entitled  to  possession, 
etc.  It  is  to  be  further  observed  that  the  answer  is  neither  a  general  nor 
specific  denial,  but  sets  up  the  special  defenses  above  referred  to.  Hence,  in 
the  disposition  of  the  demurrer,  it  is  not  necessary  to  determine  whether  the 
special  defenses  set  up  against  the  validity  of  the  tax  proceedings,  and  sale 
had  thereunder,  are  sufficient  to  defeat  a  recovery,  when  such  recovery  is 
sought  solely  on  account  thereof.  Conceding,  without  deciding,  that  they 
are  sufficiently  stated  to  accomplish  that  result,  the  answer  is  nevertheless 
fatally  defective,  in  not  averring  that  plaintiff's  title  was  based  solely  on  the 
tax  proceedings  and  sale.  The  averment  in  the  answer  may  be  taken  as  true 
thai  plaintiff,  in  virtue  of  the  tax  proceedings,  brought  his  suit;  but  it  does 
not  follow  from  this  that  he  had  no  other  title  entitling  him  to  recover.  The 
averments  of  the  answer  amount  to  this,  and  no  more^:  That  plaintiff  re- 
lied on  a  tax  sale  ordered.  While  this  may  be  so,  he  might  have  shown,  not- 
withstanding that  averment,  any  other  tiUe.    Judgment  affirmed. 

All  concur,  except  Rat,  J.,  absent. 


O'Brien  et  ah  v,  Waonkb. 
{Suvreme  Court  of  Missouri.    February  90, 1888.) 

L  Ejecthbnt— Whin  Lies—Fob  Bbbach  ov  Condition  Subbbquent. 

Failure  to  comply  with  a  oondition  subaeqnent  contained  in  a  deed  does  not,  alone, 
diyest  the  grantee  of  title,  and  the  heirs  of  the  grantor  may  maintain  ejeotmeni 
against  the  grantee  after  condition  broken. 

%  SjUCB— POB8B88ION  BT  Orantob— Pbbsumftion. 

In  ejectment  brought  by  the  heirs  of  a  grantor  of  a  deed  containing  subsequent 
conditions,  after  non*perf ormance  of  such  conditions  the  grantee  cannot  set  up  pos- 
session by  the  grantor  o^the  land  as  a  refusal  by  the  grantor  to  put  him  into  posses- 
sion, thereby  preventing  performance  of  condition^  it  appearing  that  he  did  not 
desire  possession :  such  possession  of  the  grantor  being  presumed  to  be  held  merely 
for  t^ie  purpose  ox  enforcing  forfeiture. 

Appeal  from  circuit  court,  St.  Louis  county;  W.  W.  Edwards,  Judge. 
M,  ^  Jos.  B.  Kinealpt  for  appellant.     W,  F.  Broadhead^  for  respondent. 

Black,  J.  The  plaintiffs  are  the  heirs  of  Eliza  Fitzwilliams,  and,  as  such, 
prosecute  this  action  of  ejectment.  She  conveyed  the  lot  in  question  to  Cham- 
berlain by  deed  dated  the  Ist  June,  1864.  The  deed  is  expressed  to  be  in  con- 
sideration of  S80  and  the  covenants  therein  recited.  The  deed,  among  other 
things,  states :  '*Said  party  of  the  second  part  hereby  covenants  with  said  party 
of  the  first  part,  under  penalty  of  forfeiture  of  the  estate  hereby  conveyed, 
that  previous  to  1st  day  of  July,  1886,  he  shall  erect  on  said  lot  of  ground  a 
substantial  dweUing-house."  The  evidence  shows  that  Chamberlain  did  not 
pay  the  #80  consideration,  and  when  it  was  demanded  he  said  he  did  not  want 
the  property.  He  did  not  build,  or  offer  to  build,  the  house.  Mrs.  Fitzwilliams, 
at  the  date  of  the  deed,  had  this  and  four  or  five  other  lots  inclosed  by  a  fence, 
and  she  continued  in  possession  of  the  lot  until  her  death,  in  1883.  After  her 
death.  Chamberlain  made  a  quitclaim  deed  to  defendant's  wife,  and  the  de- 
fendant then  took  possession. 

It  was  the  evident  intention  of  the  parties  to  the  deed  to  Chamberlain  that 
a  faUure  to  build  the  house  within  the  time  specified  should  defeat  the  grant. 
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The  deed  is  clearly  upon  condition  subsequent.  The  failure  alone  to  build  the 
house  would  not  divest  the  grantee  of  the  title.  The  grantor  in  a  deed  upon 
condition  may  waive  the  forfeiture,  and,  to  inalse  good  the  forfeiture,  he  must 
enter  for  condition  broken,  or  he  or  his  heirs  may  maintain  ejectment.  Ellis 
V.  Kyger,  90  Mo.  606,  3  S.  W.  Rep.  23.  -Here,  the  grantor  held  possession 
from  the  date  of  the  deed,  1864,  to  1883.  The  breach  of  the  condition  occurred 
in  1866.  If  the  grantor  had  refused  to  put  the  grantee  in  possession,  there 
would  be  ground  for  the  claim  now  made  that  he  had  been  prevented  from 
performing  the  condition,  and  thus  avoid  a  forfeiture.  But  the  circumstances 
all  tend  to  show  that  Chamberlain  did  not  want  possession.  The  court,  sitting 
as  a  jury,  by  the  instructions  given,  found  that  Mrs.  Fitzwilliams  did  not 
waive  the  condition,  or  prevent  the  performance  of  it.  Mr.  Washburn  says, 
if  the  grantor  is  himself  in  possession  of  the  premises  when  the  breach  happens, 
the  estate  revests  in  him  at  once  without  any  formal  act  on  his  part,  and  he 
will  be  presumed,  after  the  breach,  to  hold  for  the  purpose  of  enforcing  the 
forfeiture.  2  Washb.  Real  Prop.  (5th  Ed.)  Of  course,  this  presumption  is 
one  of  fact,  and  may  bo  overcome  by  evidence,  and  the  evidence  may  consist 
of  the  acts  declaration  of  the  party  in  possession,  and  the  like.  The  evidence 
tends  to  show,  and  the  court  found,  that  Mrs.  Fitz Williams  clainled  the  prop- 
erty as  her  own. 
The  appeal  is  without  any  merit,  and  the  judgment  is  affirmed. 

Bat,  J.,  absent.    The  other  judges  concur. 


Simmons  et  oZ.  f>.  Headlee  et  al. 

(Supreme  Covrt  of  MUscvH,    February  20, 1888.) 

Fbattds,  Btatuth  of^Realtt— CJontbacts  Relatino  to— Pabt  Pibformanob. 

A.  and  B.  having  recovered  mutual  judgments,  each  against  the  other,  upon  exe- 
cution the  attorney  of  each  bought  the  other's  land.  Subsequently  it  was,  by  parol, 
agreed  between  the  parties  that  each  should  retain  his  own  land,  provided  A. 
should  pay  B.^s  judg^iient,  which  he  did,  and  continued  in  possession  of  his  land, 
thouRh  no  reconveyance  to  him  was  ever  made,  B.'s  attorney  having  taken  a  sher- 
iff's deed  to  A.'8  land,  and  no  deed  ever  having  been  taken  for  B.'s  land.  Held, 
tiiat  such  possession  by  A.  had  reference  to  his  contract,  and,  coupled  with  his  per- 
formance of  the  contract,  took  the  transaction  out  of  the  operation  of  the  statute  of 
frauds. 

Appeal  from  circuit  court,  Greene  county;  W.  F.  Geigeb,  Judge. 

Ejectment  by  the  heirs  of  P.  T.  Simmons,  plaintiffs  and  respondents, 
against  Newton  Headlee  and  T.  O'Callahan,  defendants  and  appellants. 

F,  S.  Heffei-nan  and  C.  W,  Thrasher,  for  appellants.  Ooode  &  Cravens^ 
for  respondents. 

Norton,  G.  J.  This  is  an  action  of  ejectment  to  recover  possession  of  cer- 
tain lands  in  Greene  county.  In  support  of  their  title,  the  plaintiffs,  who  are 
the  heirs  of  P.  T.  Simmons,  deceased,  put  in  evidence  a  sheriff's  deed,  convey- 
ing to  said  P.  T.  Simmons  all  the  interest  of  defendant  Thomas  O'Gallahan  to 
the  land  sued  for.  It  appears  from  this  deed  that  on  the  3Ist  May,  1881,  a 
judgment  was  rendered  in  the  circuit  court  of  Greene  county  in  favor  of  one 
Leander  Sells  against  said  O'Gallahan,  for  $54.75,  and  $4.40  for  costs,  which 
judgment  was  assigned  to  Simmons  &  Hubbard;  that  on  this  judgment  an 
execution  was  issued  on  the  17th  September,  1881,  which  was  levied  on  the 
land  in  question,  and  at  a  sale  made  thereunder,  on  the  3d  December,  1881, 
P.  T.  Simmons,  the  ancestor  of  plaintiff,  became  the  purchaser  thereof  for  $25. 
Said  P.  T.  Simmons  was  a  member  of  the  law  firm  of  Simmons  &  Hubbard. 
To  overcome  the  right  of  plaintiffs  to  recover  on  this  deed,  John  O'Day  was 
introduced  as  a  witness  by  defendants,  and  in  substance  testified  that  he,  in 
conjunction  with  his  brother,  T.  K.  O'Day,  were  the  attorneys  of  defendant 
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O'Callahan  in  a  repleyin  suit  in  which  he  was  plaintiff  and  Leander  Sells  was 
defendant;  that  on  the  trial  a  part  of  the  propeity  in  controversy  was  found 
to  belong  to  O'Callahan  and  a  part  to  Sells,  for  which  each,  fespectively,  re- 
covered judgment  against  the  other,  as  weU  as  a  proportionate  part  of  the 
coats;  that  execution  was  issued  against  the  respective  parties;  that  under 
the  execution  issued  against  Sells,  his  land  was  sold  at  November  term,  1881» 
of  the  circuit  court  of  Greene  county,  and  was  purchased  by  said  T.  K.  O'Day 
for  $35;  that  under  an  execution  which  issued  on  the  judgment  in  Sells*  favor 
against  O' Callahan,  the  land  in  question  was  sold  on  the  3d  of  December, 
18dl,  and  said  P.  T.  Simmons  became  the  purchaser  for  $25.    The  witness 
further  stated  that  after  these  sales  had  been  made,  the  firm  of  John  O'Day, 
representing  O'Callahan,  and  said  Simmons,  of  the  law  firm  of  Simmons  & 
Hubbard,  met  for  the  purpose  of  settling  matters  between  O'Callahan  and 
Sells  growing  out  of  these  and  other  judgments;  that  in  the  negotiations  he 
advanced  for  O* Callahan  $500,  to  pay  a  judgment  against  him  in  favor  of 
PhelieO' Callahan;  alsosomemoney  topay  toF.Emmel;  that  in  the  settlement 
it  was  agreed  that  T.  K.  O'Day  should  not  take  a  deed  for  the  land  of  Sells 
which  he  had  bought  at  said  execution  sale,  and  that  said  P.  T.  Simmons 
should  convey  or  release  to  O'Callahan  whatever  title  he  might  have  ac- 
quired to  his  land  under  the  sheriff's  deed,  on  the  payment  of  the  amount  of 
Sells'  judgment  against  him,  which  amount  was  paid  to  said  Simmons,  and 
said  T.  K.  O'Day  did  not  take  a  sheriff's  deed  to  the  land  of  said  Sells  which 
he  had  bought  at  the  execution  sale.    He  further  testified  that  the  settlement 
was  a  final  one,  each  man  to  retain  his  own  lands,  as  if  there  had  been  no 
sale;  that  is.  Sells  and  O'Callahan.    Simmons  died  in  April,  1888,  without  hav- 
ing made  a  deed,  and  without  having  made  a  claim  of  possession  from  O'Cal- 
lahan.    At  the  time  this  contract  was  made,  and  prior  thereto,  0' Callahan 
was  in  poesession  of  the  land,  and  remained  in  possession  after  it  was  made, 
receiving  the  rents  and  profits.    The  evidence  of  this  witness  as  to  the  con- 
tract was  corroborated  by  that  of  O'Callahan,  and  by  the  fact  that  after  T.  K. 
O'Day's  death,  which  occurred  in  November,  1883,  a  blank  sheriff's  deed  to 
the  land  of  Sells  was  found  unexecuted  among  his  papers. 

The  circuit  court  found  that  these  facts  did  not  constitute  such  an  equi- 
table defense  as  to  prevent  plaintiffs  from  recovering  possession  of  the  land, 
and  rendered  judgment  accordingly,  and  it  is  from  this  judgment  that  de- 
fendants appeal;  and  the  sole  question  presented  is  whether  the  parol  agree- 
ment testified  to  is  or  is  not  taken  from  under  the  operation  of  the  statute  of 
frauds  by  the  full  performance  of  it  on  O' Callahan's  part,  in  paying  the  price 
agreed  upon  for  a  release  or  reconveyance,  and  by  his  remaining  in  posses- 
sion, and  by  his  attorney,  O'Day,  not  taking  a  deed  to  the  land  of  Sells. 
Counsel  for  plaintiffs  contend  that  notwithstanding  the  fact  that  O'Callahan 
fully  performed  his  pai-t  of  the  contract  in  paying  the  purchase  money,  that 
it  w^as  not  thei'eby  taken  out  of  the  statute  of  frauds;  and  unless  it  was  fur- 
ther shown  that  he  took  possession  of  the  land  under  the  contract,  the  equi- 
table defense  relied  upon  cannot  prevail,  and  that  O'Callahan  being  In  pos- 
session when  the  contract  was  entered  into,  his  subsequent  and  continuing 
poesession  could  not  be  referred  to  the  contract. 

The  defendant's  counsel,  to  establish  the  proposition  that  when  one  piurty 
to  a  verbal  contract  which,  by  the  statute  of  frauds,  is  required  to  be  in 
writing,  has  fully  performed  his  part  of  the  contract,  that  the  statute  affords 
no  defense  to  the  other  party,  have  cited  us  to  several  cases,  of  which  the 
case  of  Self  v.  CordeU,  45  Mo.  345,  is  a  representative,  in  which  it  is  said 
""that  it  is  the  established  doctrine  of  this  court,  and  the  settled  law  of  this 
state,  that  when  an  agreement,  not  in  writing,  has  been  wholly  performed 
on  one  side,  the  other  party  thereto  cannot  interpose  the  defense  of  the  stat- 
ute of  frauds."  It  nmy  said  of  this  case  and  the  class  of  cases  it  representSt 
that  it  related  to  a  contract  not  to  be  performed  within  a  year,  and  while  the 
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logic  of  these  cases  might  apply  to  contracts  for  the  sale  of  real  property,  it 
has  not  been  so  applied  by  this  court,  as  will  be  seen  by  reference  to  the 
cases  of  Qalway  v.  Shields,  66  Mo.  814,  and  Charpiot  v.  Sigerson,  25  Mo. 
63,  it  being  said  in  the  case  last  cited  that  ^myment  of  the  purchase  money,  or 
a  part  of  it,  would  not  be  sufficient  to  take  a  verbal  contract  for  the  sale  of 
land  out  of  the  operation  of  the  statute,  but  that  in  such  cases,  that  if  pos- 
session were  taken  under  the  contract,  or  the  possession  might  be  referred  to 
it,  it  would  be  sufficient.  Conceding  the  rule  to  be  as  above  stated,  and  as 
counsel  for  plaintiffs  contend  it  is,  the  question  remains,  do  the  facts  in  evi- 
dence bring  the  contract  relied  upon  within  the  operation  of  it?  It  is  claimed 
that  they  do  not,  for  the  reason  that  O' Callahan's  possession  subsequent  to 
the  contract  must  be  regarded  simply  as  a  continuance  of  his  prior  possession, 
and  cannot  be  referred  to  the  contract. 

This  position,  we  think,  cannot  be  maintained,  in  view  of  the  evidence  of 
O'Day  to  the  effect  that  it  was  agreed  that  each  party  should  retain  his  land 
as  if  no  sale  had  been  made;  that  is.  Sells  and  O'Callahan.  Xo  other  infer- 
ence can  be  drawn  from  this  than  that  the  possession  of  each  of  these  parties 
should  continue,  especially  so  in  view  of  the  further  fact  that  Simmons,  up  to 
tlie  time  of  his  death,  made  no  further  claim  to  the  land,  and  allowed  O'Cal- 
lahan  to  take  the  profits.  The  contention  that  before  0'Cal1ahan*s  posses- 
sion. Hfter  the  contract  was  entered  into,  could  be  referred  to  it,  that  ho 
ought  to  have  surrendered  the  possession  he  had,  and  then  t^en  possession 
under  the  contract,  is  extremely  technical.  It  seems  to  be  admitted  that  if 
O'Callahan  had  given  the  possession  he  had  to  Simmons,  and  then  entered 
into  possession,  that  this,  in  connection  with  the  fact  that  he  had  paid  the 
purchase  money,  would  have  taken  the  case  out  of  the  statute.  It  seems  to 
us  that  under  the  circumstances  of  this  case,  and  especially  in  view  of  the 
fact  that  it  was  agreed  that  0*Callahan  should  retain  the  land  as  if  no  sale  had 
been  made,  that  the  law  did  not  require  that  he  should  go  through  the  formal 
ceremony  of  delivering  up  possession  to  Simmons,  and  then  going  back  into 
possession  under  the  contract  in  order  to  make  it  valid.  As  is  said  in  case  of 
Snider  v.  Thrall,  56  Wis.  674,  14  N.  W.  Rep.  814,  where  a  kindred  question 
is  discussed:  ''The  law  is  founded  in  reason  and  common  sense,  and  requires- 
the  performance  of  no  such  useless  acts  to  make  the  sale  valid."  See,  also, 
Wmte78  V.  Cherry,  78  Mo.  344;  Webb  v.  Toms,  86  Mo.  591. 

Judgment  reveraed,  and  cause  remanded,  in  which  all  concur,  except  Bay^ 
J.,  absent. 


Emmel  et  al.  v,  Headleb  et  al. 

(Supreme  C&wrt  of  MUsauH.    February  20, 1888.) 
Deed— QuiTCi^AiM. 

The  grantee  in  a  quitclaiin  deed  must  take  subject  to  equities  between  his  grantor 
and  a  tnird  person. 

Appeal  from  circuit  court,  Greene  county;  W.  P.  Geioer,  Judge. 
F,  S,  Heffeman  and  C  W.  Thrasher,  for  appellants.    Qoode  df  Cravens,  for 
respondents. 

Norton,  G.  J.  This  cause  was  submitted  with  the  case  of  Simmons  v. 
Headlee,  ante,  20,  in  which  an  opinion  has  been  delivered.  The  pleadings, 
and  evidence  in  both  cases  are  substantially  the  same,  except  in  this  case 
Emmel  bases  his  right  to  recover  the  land  he  sues  for  on  a  quitclaim  deed 
from  P.  T.  Simmons;  and  for  the  reasons  given  in  the  opinion  in  the  case  of 
Simmons  v.  Headlee,  and  the  further  reason  that  Emmel,  having  taken  a  quit- 
claim deed  from  Simmons,  is  affected  by  the  equities  existing  between  said 
Simmons  and  O'Gallahan,  the  judgment  is  reversed,  and  cause  remanded.. 
Mann  v.  Best,  62  Mo.  491;  Atistin  v.  Loring^  63  Mo.  19. 

All  concur,  except  Bat,  J.,  absent. 
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Tknnant  et  aU  v.  Pbuitt  et  al. 
(Supreme  Ocmrt  of  Missouri.    February  90, 1888.) 

1.  HoMB8TEAi>— Acquisition  of  Title— Deed. 

In  Missonri,  the  aoqulBition  of  homestead  rights  aeainst  creditors  dates  from  the 
time  of  filing  the  deed  for  record;  hence,  in  an  action  in  ejectment  brought  bv  a 
purchaser  at  an  execution  sale,  the  defendant  cannot  rely  for  his  homestead  rights 
on  a  deed  made  and  filed  after  the  sade. 

2.  SufB— AcQuiBinoN  OF  TiTLB— Deed— Mistake. 

Neither  can  he  relv  upon  a  deed  of  another  traot.made  prior  to  the  execution  sale, 
it  beinff  claimed  that  the  deed  was  intended  to  coyer  the  tract  in  controversy,  but 
failed  through  a  mistake  in  drawing  it. 

Appeal  from  circuit  court,  Taney  county;  W.  F.  Geioer,  Judge. 
/.  i2.  Vaughan,  for  appellants.    /.  /.  Brown  and  T.  M,  Payne,  for  re- 
spondents. 

Norton,  C.  J.  This  suit  is  by  ejectment,  to  recover  the  possession  of  cer- 
tain land  in  Taney  county.  The  land  is  described  as  the  toest  half  of  the 
north-east  fractional  quarter  of  section  12,  township  22,  range  20,  being  on 
the  right  bank  of  White  river,  descending.  In  support  of  their  title,  plain- 
tiffs put  in  evidence  a  sheriff's  deed  dated,  April,  1883,  conveying  to  plain- 
tiff all  the  right,  title,  and  interest  of  defendant  Pruitt  in  and  to  the  land  in 
controversy.  It  appears  from  this  deed  that  on  the  7th  October,  1881,  plain- 
tiffs obtained  judgment  in  the  Taney  county  circuit  court  against  defendant 
Pruitt,  upon  which  an  execution  issued  on  the  10th  of  March,  1883,  under 
which  the  sale  was  made,  and  at  which  plaintiffs  became  tlie  purchasers.  De- 
fendant, after  admitting  that  at  the  time  of  judgment,  levy,  and  sale  he 
was  in  possession  of  the  land  by  a  tenant,  and  cultivating  a  portion  of  it  him- 
self, undertook  to  defeat  plaintiff's  right  to  recover  under  said  sheri£f's  deed, 
by  setting  up  that  the  land  was  his  homestead,  and  not  subject  to  sale  for  the 
payment  of  plaintiff's  judgment  against  him.  For  the  purpose  of  establish- 
ing this  defense,  defendant  Pruitt  put  in  evidence  a  deed  from  Harwith  and 
wife,  dated  24tb  August,  1875,  and  recorded  September  13,  1875,  convey- 
ing to  him  the  east  half  of  N.  £.  ^  section  12,  township  22,  range  20;  also  a 
deed  from  Harwith  and  wife,  dated  October  1,  1884,  and  filed  for  record  Oc- 
tober 7,  1884,  conveying  to  him  the  W.  fractional  ^  of  the  N.  £.  ^  section  12, 
township  22,  range  20, — this  being  the  land  in  controversy.  It  also  appeared 
that,  at  the  time  of  the  sheriff's  sale,  defendant  was  living,  and  for  some 
years  previous  had  lived,  upon  160  acres  of  land  about  one  mile  from  the  land 
in  controversy,  (the  title  to  which  was  in  his  wife  as  her  separate  property;) 
but  that  at  the  time  of  sale  and  trial  he  was  possession  of  the  land  in  suit  by 
tenant  and  cultivation.  The  circuit  court  tried  the  case,  as  shown  by  the 
instructions,  on  the  theory  that  under  the  above  facts  plaintiffs  could  not  re- 
cover, and  i*endered  judgment  for  defendants,  from  which  the  plaintiffs  have 
appealed,  and,  among  others,  assigns  for  error  the  action  of  the  court  in  re- 
ceiving in  evidence,  over  their  objections,  the  two  deeds  offered  by  defend- 
ants. 

The  objections  to  the  admissibility  of  these  deeds  were  well  taken,  and  the 
court  erred  in  overruling  them.  If  any  question  relating  to  the  homestead 
kiw  is  settled,  it  is  that,  liefore  the  owner  of  land  can  claim  it  as  being  exempt 
from  sale  for  the  payment  of  his  debts,  on  the  ground  of  its  being  his  home- 
stead, it  must  appear  that  he  occupied  it,  and  us^  it  as  such,  and  that  the  acqui- 
sition of  the  homestead  rights  as  against  creditors  dates  from  the  time  of  his 
flling  his  deed  for  record.  Although  he  may  live  upon  the  land  as  his  home 
until  he  files  his  deed  for  record,  it  is  not  exempt  from  seizure  and  sale  for 
debts  oontract^  prior  to  the  time  such  deed  is  filed  for  record.  Farra  v.  Quigly, 
57  Mo.  284;  Shindler  v.  Qivens,  63  Mo.  395.  Under  the  rulings  in  these 
eases,  the  objection  made  by  plaintiff  to  the  first  deed  offered  by  defendants 
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ought  to  have  been  sustained,  for  the  reason  that  it  neither  convejed,  nor 
purported  to  convej,  the  land  in  dispute;  and  the  objection  to  the  second  deed 
ought  to  have  been  sustained,  on  the  ground  that  it  was  neither  obtained  nor 
filed  for  record  till  after  plaintiffs  had  obtained  their  judgment  against  defend* 
ant»  and  the  purchasers  of  the  land  under  a  sale  made  in  virtue  of  an  execu- 
tion which  issued  upon  the  judgment,  had  brought  this  suit  to  recover  pos- 
session. The  judgment,  for  the  error  noted,  is  hereby  reversed,  and  cause  re- 
manded, to  be  proceeded  with  in  conformity  with  this  opinion;  in  which  all 
concur*  except  Bay»  J.,  absent. 


State  «.  Brooks. 
(Supreme  Court  of  MlseourU    February  20, 1888.) 

1.  INDICTMBKT  AXTD  INTOBMATION— FOBIL 

The  mere  oxnlBsion  to  follow  the  usual  formal  lauguage  of  an  Indictment  whlob 
reads,  '^tbe  grand  Jury  for  the  state  of  Missouri,  summoned  from  the  body  of  tha 
county  of  Taney,  duly  empaneled.**  etc.,  Is  not  fatal  to  the  IndictmentL  provided  it 
appears  from  the  reoord  that  the  indictment  was  preferred  by  a  lawful  grand  jury, 
in  and  to  a  court  of  competent  jurisdiction. 

2.  Sams— 'Fajlcrb  to  Iin>0R8B,  ''A  Tbub  Bill**— Aidbb  bt  Vbbdiot. 

The  failure  by  the  foreman  of  a  grand  jury  to  indorse  the  words,  **  A  true  biU,  ^ 
upon  the  indictment,  is  not  such  a  defect  as  can  be  taken  advantage  of  after  ver- 
dict 

Appeal  from  circuit  court,  Taney  county;  W.  P.  Geiger,  Judge. 
Indictment  by  the  state  of  Missouri  against  Johnathan  Brooks  for  an  as- 
sault with  intent  to  kill. 
/.  JS.  Vaughan,  for  appellant.    Atty.  Ben.  B.  Q.  Boone,  for  respondent. 

Norton,  G.  J.  Defendant  was  tried  in  the  circuit  court  of  Taney  oounty» 
and  convicted  of  an  assault  with  intent  to  kill,  and  his  punishment  assessed 
at  a  fine  of  $100:  from  which  defendant  appealed,  after  making  an  unsuccess- 
ful motion  in  arrest  of  judgment,  in  which  it  is  alleged  that  the  indictment  is 
insufiicient. 

So  much  of  the  indictment  as  is  objected  to  is  as  follows :  "  8tate  of  Missouri^ 
County  of  Taney.    In  the  circuit  court  of  Taney  Co.,  October  term,  1883* 

il)  The  grand  jury,  summoned  from  the  body  of  Taney  county,  Missouri, 
lUy  impaneled, "  etc.  The  correctnesss  of  the  body  of  the  indictment  is  not 
questioned.  The  specific  objection  insisted  upon  is  that  it  does  not  appear 
that  the  grand  jury  finding  the  indictment  was  a  grand  jury  for  the  state  of 
Missouri.  While  it  would  have  been  more  formal,  if  the  indictment  had  read, 
"The  grand  jury  for  the  state  of  Missouri,  summoned  from  the  body  of  the 
county  of  Taney,  duly  impaneled,''  etc.,  the  omission  to  follow  that  form  is 
not  fatal,  provided  it  sufficiently  appears  from  the  record  that  the  indictment 
was  preferred  by  a  lawful  grand  jury,  in  and  to  a  court  of  competent  jurisdic* 
tiou;  and  this  much  does  fully  appear  from  the  record  in  this  case.  State  v» 
Freeman,  21  Mo.  482;  8taU  v.  Daniels,  66  Mo.  205. 

It  appears  that  the  indictment  was  signed  by  the  prosecuting  attorney,  and 
that  the  name  of  the  foreman  also  signed  appears  on  the  indictment,  followed 
by  the  words  "foreman  of  the  grand  jury."  The  words,  "A  true  bill,"  are 
omitted.  The  sufficiency  of  the  indictment  is  assailed  on  this  ground.  Ao» 
cording  to  the  ruling  of  this  court  in  the  following  cases:  8tate  v.  Burgess, 
24  Mo.  381;  8taU  v.  HarrU,  73  Mo.  288,^the  objection  comes  too  late,  beings 
made  after  verdict,  and  for  the  first  time  in  this  court.  In  the  cases  abov» 
cited,  it  is  held  that  the  failure  of  the  foreman  of  a  grand  jury  to  certify  under 
his  hand  an  indictment  to  be  a  true  bill  is  no  cause  for  arresting  a  judgment 
after  trial  and  conviction,  but  that  advantsige  of  it  should  be  taken  on  motion 
to  quash. 
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Pinding  no  eiror  in  the  record  justi^ng  a  reveisal  of  the  judgment,  it  is 
liereby  affirmed. 

All  concur,  except  Bay,  J.»  absent. 


Gaines  v.  Jones. 
(Court  of  AppeaU  of  Kentucky.    January  12, 1888.) 

X  "Veni>or  and  Vendee — Defective  Title — Possessobt  Title. 

In  Kentucky,  when  a  person  by  himself  and  his  grantors  has  been  in  exclusiye 
possession  of  land  described  by  marked  boundaries  for  more  than  15  years,  but, 
owing  to  a  mistake  in  not  including  it  in  the  original  deed,  has  no  title  of  reoord, 
such  person  has  nevertheless  the  ability  to  make  a  good  title. 

U.  Same— Action  for  Price— Correctino  Defects  ik  Deed. 

Where  it  is  shown,  in  an  action  on  a  note,  that,  owing  to  a  mistake  in  not  includ- 
ing it  in  the  deed,  there  is  a  failure  to  convey  title  to  a  portion  of  the  land,  for  the 
purchase  price  of  which  the  note  was  given,  the  defendant  is  entitled  to  judgment 
for  a  correot  deed,  before  a  judgment  can  be  rendered  against  him  for  the  amount 
of  the  note. 

Appeal  from  circuit  court,  Laurel  county. 

W,  L.  Broumf  for  appellant.    Randall  i  Ramsey,  for  appellee. 

Lewib,  J.  Appellee.  Jones,  instituted  this  action  for  judgment  on  a  prom- 
issory note  for  $39,  executed  by  appellant,  Gaines,  to  John  Tankesly,  de- 
ceased, in  part  consideration  of  a  tract  of  land,  and  assigned  to  Jones  by  J. 
B.  Tankesly,  executor  and  sole  devisee  of  the  vendor.  In  defense  of  the  ac- 
tion, appellant,  in  his  answer,  made  a  cross-petition  against  J.  H.  Tankesly; 
states  that  the  deed  executed  by  John  Tankesly  did  not  include  about  four 
acres  of  land  which  was  actually  sold  to  him,  and  represented  by  the  vendor, 
at  the  time  of  the  sale,  to  be  a  part  of  the  tract;  and  that  be  did  not  discover 
that  part  was  excluded  until  this  action  was  commenced,  when  he  caused  a 
survey  to  be  made,  according  to  the  calls  of  the  deed,  although,  believing  it 
was  included,  be  had  erected  a  dwelling-house  and  other  buildings  upon  it. 
John  B.  Tankesly,  in  his  answer,  admits  the  four-acre  parcel  was  represented 
to  appellant  as  part  of  the  tract,  and  was  sold  by  his  father  to  him,  and,  by 
mistake,  not  conveyed  by  the  deed.  He  also  admits  that  it  was  not  included 
in  the  dt^ed  to  his  father  from  his  immediate  vendor,  and  the  only  title  he  had 
^  the  time  of  the  sale  to  appellant  was  a  possessory  title.  But  he  states,  and 
satisfactorily  proves,  that  it  was  actually  purchased  and  paid  for  by  his  father, 
and  was  intended  to  be  included  in  the  deed  as  part  of  the  tract  sold  by  his 
vendor,  who  liad  title  thereto,  but,  as  in  the  present  case,  it  seems  to  have 
been  left  out  by  mistake.  The  purchase  by  John  Tankesly  was  in  1857,  and 
he  then  took  possession,  and  has  had  it  ever  since;  and  as  the  four  acres  is 
described  by  a  marked  boundary,  and  had  been  held  and  claimed  as  part  of  the 
tract  described  in  the  deed  by  appellant  and  lus  vendor  more  than  15  years 
when  the  action  was  commenced,  we  think  an  ability  to  make  a  good  title 
has  been  shown  by  J.  B.  Tankesly.  But  the  court  rendered  a  personal  judg- 
ment for  the  amount  of  the  note  sued  on,  and  also  for  about  six  dollars,  in 
favor  of  J.  B.  Tankesly,  amount  of  a  note  tiled  by  him,  and  directed  the  sale 
of  that  part  of  the  land  which  is  described  in  the  deed  to  satisfy  the  two  debts 
and  cost  of  the  action.  No  provision  requiring  J.  B.  Tankesly  to  make  a 
.good  title  to  the  four  acres  is  contained  in  the  judgment,  nor  is  there  any  ref- 
-erence  whatever  to  it,  although  forming  the  main  subject  of  litigation;  but 
appellant  is  left  by  the  judgment  without  title  to  the  four  acres,  and  without 
any  remedy  except  by  a  new  action  to  compel  a  compliance  with  the  conti-act 
to  convey  it  to  him,  which  it  is  admitted  was  made. 

It  seems  to  us,  as  the  four  acres  was  represented  to  be,  and  was  actually, 
aold  as  part  of  the  tract  by  John  Tankesly*  deceased,  and  the  deed  was  ac- 
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oepled  by  appellant,  believing  that  parcel  was  ineladed  by  it,  the  lower  court- 
should,  before  rendering  any  judgment  against  appellant,  have  required  J» 
B.  Tankesly  to  tender  a  new  deed,  or  so  reform  the  original  one  aa  to  pass  the- 
title  of  the  four  acres,  as  was  agreed  and  intended  by  the  parties  when  the- 
contract  was  made;  for  neither  Jones  nor  J.  R.  Tankesly  was  entitled  tojudg-' 
ment  until  tlie  mistake  was  corrected,  and  the  deed  made  to  conform  to  the- 
contract  between,  and  intention  of,  the  parlies  to  it.  The  judgment  is  there* 
fore  reversed,  and  cause  remanded,  with  directions  to  permit  J.  R.  Tankesly 
to  execute  and  tender  a  deed  passing  title  to  the  four  acres,  and  for  further  pro- 
ceedings consistent  with  this  opinion. 


White's  Trustee  v.  White  et  aL 
{Cofwrt  of  Appeals  of  KeniMchy*    January  28, 1888.) 

1.  DbbD— CJONSTRUCTION— CJONTIJJGBNT  RbMAINDBR. 

A  erant  of  real  estate  to  one  for  life,  with  the  remainder,  in  equal  parts,  In  fee- 
simple  to  her  children  surviving  her,  and  the  representatives  ox  such  as  may  be^ 
deao,  creates  a  contingent  remainder  in  the  children. 

S.  AsSIOmtfENT  FOB   BbBBFIT  of  CrBDITOBS— PBOFBBTT  SuBJBOT  to— Ck>NTIHeBliT  Rb- 
MAINDBB. 

Under  Gen.  St  Kj.  c.  68,  art.  1,  §  6,  which  provides  that  *'  any  Interest  in  or  claim  to- 
real  estate  may  he  disposed  of  by  deed  or  will  in  writing. "  a  contingent  remainder* 
is  such  an  interest  as  may  be  dlsx>osed  of  in  a  deed  of  assignment  for  the  benefit  or* 
creditors,  and  may  be  sold  under  a  decree  of  court. 

Appeal  from  court  of  common  pleas,  Madison  county. 

/.  A.  Stdlivan,  for  appellant.     C,  F.  i&  R,  A.  Bumham,  for  appellees. 

Bennett,  J.  B.  J  White,  Jr.,  made  a  deed  of  assignment  to  the  appel- 
lant  for  the  equal  benefit  of  his  creditors.  The  only  property  claimed  by  R.  J. 
White  outside  of  that  exempt  from  sale  under  execution  was  one-fifth  remain- 
der interest  in  a  tract  of  land  containing  200  acres.  The  appellant,  as  as- 
signee of  R.  J.  White,  instituted  suit  in  the  Madison  common  pleas  court  for 
the  purpose  of  having  said  one-fifth  remainder-interest  sold.  The  chancellor,, 
upon  the  hearing,  dismissed  the  appellant's  petition,  upon  the  ground  that, 
the  interest  of  B.  J.  White  in  said  land  was  that  of  a  contingent  remainder,, 
and  therefore,  as  the  life-tenant  was  still  alive,  could  not  be  sold.  The  ha-- 
hendwm  of  the  deed  under  which  R.  J.  White  claims  is  as  follows:  "To  the^ 
grantee  Elizabeth  Taylor  for  and  during  her  natural  life,  with  all  the  rents- 
and  profits  thereof,  to  be  held  and  enjoyed  by  her,  and,  at  her  death,  to  the- 
grantee  Lucy  Ann  White,  should  she  survive  Elizabeth,  for  and  during  her 
natural  life,  free  from  all  control  or  liability  of  every  kind  of  her  husband,  ex» 
cept  the  right  to  a  house  with  the  family  during  his  life,  which  is  secured  to 
said  R.  J  White,  Sr.;  and  at  the  death  of  both  of  said  grantees,  Elizabeth 
Taylor  and  Lucy  Ann  White,  to  vest  in  fee-simple  in  the  children  of  Lucy 
Ann  White  then  living,  and  the  representatives  of  such  as  may  be  dead,  in. 
equal  parts.'*  R.  J  White,  Jr.,  is  one  of  five  living  children  of  Lucy  Ann. 
White. 

The  words  "to  vest  in  fee-simple  in  the  children  of  Lucy  Ann  Wliite  then, 
living"  refer  to  such  of  her  children  as  maybe  living  at  the  time  of  her  death.. 
This  is  made  manifest  by  the  succeeding  clause,  which  provides  that  the  rep- 
resentatives of  such  of  the  children  as  may  be  dead  shall  take  in  equal  parts. 
Accordingly,  the  children  take  no  interest  in  the  land  until  after  the  death  of 
their  mother,  Lucy  Ann  White^  The  distinction  between  a  vested  and  con<^ 
tingent  remainder  is  that  in  the  former  the  interest  must  vest  immediately^ 
but  the  right  to  the  enjoyment  of  the  property  is  made  to  depend  on  some  fut- 
ure event;  in  the  latter,  the  interest  does  not  vest  immediately,  but  is  made 
to  depend  upon  some  uncertain  future  evcQt.  Here,  no  interest  in  the  land 
vests  in  Ihe  children  of  Lucy  Ann  White,  except  such  as  may  be  living  at  the 
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time  of  her  death.  It  is  dear,  therefore,  that  R.  J.  White's  interest  in  said 
land  is  that  of  a  contingent  remainder. 

It  is  contended  that,  by  the  common  law,  a  contingent  remainder  could  not  be 
sold  by  a  decree  of  court,  for  the  reason  that  the  decree  could  operate  on  the  title 
only;  and,  as  no  title  passed  to  the  contingent  remainder-man  until  the  hap- 
pening of  the  contingency,  there  could  be  no  sale  in  the  interim  by  a  decree  of 
court.  But  section  6,  art.  1,  c.  63,  Gen.  St. ,  provides :  "Any  interest  in  or  claim 
to  real  estate  may  be  disposed  of  by  deed  or  will  in  writing.''  •  This  provision 
clearly  embraces  a  contingent  remainder  interest  in  land;  and,  as  B.  J.  White 
conveyed  the  same  by  deed  for  the  equal  benefit  of  his  creditors,  the  chancel- 
lor should  have  ordered  the  sale  of  said  interest. 

The  judgment  is  reversed,  and  the  case  is  remanded  for  further  proceedings 
consistent  with  this  opinion. 


Spalding,  Collector,  t?.  Hill. 
(Court  of  Appeals  of  Kentucky.    February  11, 1888.) 

1.  TAZATiosr—BoABDS  ov  Equalisation-— Ck)M8TiTtJnoNAi<  Law— Equal  and  Uniform 

Taxation. 

Act  Ky.  May  10, 1884,  creatinar  the  state  board  of  equalization,  giving  it  power  to 
examine  into  the  assessment  valuation  of  the  several  counties,  and,  in  case  the  val- 
uations of  one  or  more  counties  are  found  to  be  relatively  higher  or  lower  than  other 
counties,  to  equalize  the  taxes  among  the  several  counties  according  to  the  value  of 
the  property  tnerein,  is  constitutional ;  the  very  purpose  of  the  act  being  to  equal- 
ize and  make  uniform  the  taxation  of  property. 

2.  Same— NoTicB  of  Meeting. 

Act  Ky.  Mav  10,  1884,  creating  the  state  board  of  equalization,  providing  that 
the  board  shall  meet  at  a  certain  place  at  stated  times,  is  not  unconstitutional,  be- 
cause of  the  failure  to  give  notice  to  the  people  of  the  several  counties  that  the  board 
will  pass  upon  the  question  of  increasing  or  decreasing  the  assessed  valuation  of 
their  property,  the  board  operating  upon  counties,  and  not  upon  individuals,  and 
the  act  itself  prescribing  the  time  when  they  shall  meet.  RaU/roa^  Co.  v.  Coim.y 
81  Ky.  498,  followed. 

Appeal  from  circuit  court,  Marion  county. 

Action  by  Cordelia  Hill  against  Thomas  B.  Spalding,  tax  collector,  to  en- 
join him,  as  tax  collector  of  the  state  taxes  in  Marion  county,  from  collect- 
ing the  state  taxes  on  her  real  and  personal  property  in  said  county  in  excess 
of  the  values  fixed  thereon  by  the  county  assessor.  Judgment  for  plaintiff » 
Defendant  appeals. 

8,  T.  Spalding,  for  appellant.     Rives  <&  Spalding,  for  appellee. 

Bennstt,  J.  The  state  board  of  equalization,  at  its  regular  session  as 
fixed  by  law,  increased  the  value  of  the  land  of  Marion  county,  as  fixed  by 
the  assessor  of  that  county,  18  per  ceut.  The  said  board  also  increased  the 
value  of  personal  property,  as  fixed  by  the  assessor,  30  per  cent.  The  appel- 
lee instituted  this  action  in  the  Marion  circuit  court,  to  enjoin  the  appellant 
as  collector  of  the  state  taxes  in  Marion  county,  from  collecting  the  state  tax 
on  her  real  and  personal  property  in  said  county,  in  excess  of  the  values  fixed 
thereon  by  the  county  assessor.  The  chancellor,  upon  the  hearing,  perpet* 
ually  enjoined  the  appellant  from  collecting  this  tax.  He  has  appealed  to  this 
court. 

It  is  conceded  that  the  state  board  of  equalization  proceeded  strictly  in  ac- 
cordance with  its  powers  under  the  act  approved  May  10,  1884,  creating 
the  board,  and  defining  its  powers.  But  the  appellee  contends  that  this  act 
is  unconstitutional,  and  the  lower  court  sustained  that  contention.  Under 
the  law  for  assessing  real  and  personal  property  in  this  state  for  taxation,  the 
owner  is  required  to  list  it  under  oath  with  the  assessor  of  his  county.  The 
assessor,  upon  his  own  knowledge  and  other  evidence,  usually  the  oath  of  the 
owner  being  all  that  is  required,  fixes  a  valuation  upon  it.  The  county  board 
of  supervisors,  consisting  of  three  citizens  and  tax-payers  of  the  county,  and 


Digitized  by  VjOOQIC 


28  BOUTHWQSTBBMi  BBPOl^TEB.  [Ky. 

appointed  by  the  county  court,  revise  the  assessment  roll  as  returned  by  the 
assessor.  It  is  the  duty  of  this  board  to  correct  any  error  of  the  assessor  in 
relation  to  the  valuation  he  has  placed  upon  the  property  of  the  citizeui  and, 
when  his  property  has  not  been  correctly  assessed,  to  fix  a  proper  value  upon 
it.  The  act  of  the  tenth  of  May,  1884,  provides  for  the  election  of  a  board  of 
equalization.  This  board  consists  of  a  member  elected  from  each  congres- 
sional district  of  the  state.  The  members  are  required  to  meet  in  the  city  of 
Frankfort  at  stated  times.  At  their  meeting  they  are  required  to  examine 
the  assessment  rolls  of  each  county  of  the  state,  and  to  classify  the  assessed 
property  of  the  state  into  three  classes:  FirsU  personal  property;  aecond^ 
lands;  thirds  town  and  city  lots.  They  are  then  to  ascertain  the  value  of 
each  class  of  property  in  each  county,  and  to  equalize  the  value  of  the  same. 
This  is  done  by  increasing  the  value  of  any  or  all  of  said  classes  in  any  county 
where  such  classes  have  been  assessed  too  low,  and  by  decreasing  the  assessed 
value  of  any  or  all  of  these  classes  in  any  county  where  such  classes  have 
been  taxed  too  high;  but  they  have  not  the  power  to  increase  or  decrease  the 
total  valuation  in  the  state.  Their  power  is  limited  to  equalizing  the  value 
of  said  classes  of  property  among  the  several  counties  of  tlie  state,  so  as  to  ar- 
rive, as  nearly  as  may  be,  at  the  true  value  of  each  class  of  property  in  each 
county  of  the  state  in  order  that  it  may  bear  its  just  proportion  of  the  burden 
of  taxation. 

The  constitution  of  the  state  requires  that  a  county  assessor  shall  be  elected 
every  four  years;  but  his  duties  are  not  prescribed  by  that  instrument;  his 
duties  were  wisely  left  to  be  prescribed  by  law.  It  is  conceded  that,  "in  all 
cases  of  taxes  by  valuation,  an  assessment  is  indisi>ensable  and  primary;  it 
lies  at  the  foundation  of  the  proceeding."  But  the  action  of  the  assessor  in 
making  the  assessment  is  not  necessarily  final.  His  action  is  ex  parte.  It 
is  true  that  the  law  authorizing  the  assessment  may  make  his  action  final; 
but  it  is  not  necessarily  final  by  virtue  of  his  office.  From  the  earliest  history 
of  the  state,  assessors  have  been  employed  for  the  purpose  of  making  the 
primary  valuation  of  the  property  in  the  several  counties  of  the  state;  but  at 
no  period  in  the  history  of  the  state  has  the  action  of  the  assessors  been  re- 
garded by  the  law  making  power  as  necessarily  final;  for  laws  have  been 
passed  time  and  again,  creating  county  boards  of  supervisors,  with  the  power 
to  Increase  or  decrease  the  value  placed  upon  the  citizens'  property  by  the  as- 
sessor. 

It  is  the  settled  doctrine  of  this  state  that,  for  the  purpose  of  taxation, 
property  must  be  assessed  according  to  its  true  value;  that  each  citizen  must 
contribute  to  the  support  of  the  state  government  accoixling  to  the  value  of 
his  property;  that  equality  of  burden  is  essential  to  the  correct  administra- 
tion of  the  government,  fiut  it  is  a  fact  known  by  all  that,  for  years  past^ 
the  grossest  inequalities  have  existed  in  the  value  fixed  upon  all  kinds  of 
property  by  the  county  assessors,  and  that  the  county  boards  of  supervisors 
have  failed  to  correct  the  evil.  In  some  counties  it  is  said  that  assessors  se- 
cure their  elections  by  pledges  made  to  assess  the  property  in  the  county,  or 
certain  kinds  of  it,  at  a  low  value.  In  creating  the  state  board  of  equaliza- 
tion, the  object  was  to  correct  this  evil,  and  to  have  the  assessment  of  taxes 
in  the  several  counties  equalized  according  to  the  value  of  the  property  therein, 
80  that  the  state  government  might  be  supported  by  just  and  equal  taxation. 
As  before  stated,  the  value  fixed  upon  the  property  in  the  county  by  the  as- 
sessor is  not  final.  It  is  primary  merely.  The  county  supervisors  are  ap- 
pointed to  revise  and  correct  the  assessment  rolls  as  returned  by  the  county 
assessors.  So  the  state  board  of  equalization  is  yet  a  higher  and  final  author- 
ity, whose  duty  it  is  to  examine  into  the  assessment  of  the  several  counties* 
and,  in  case  the  assessment  of  one  or  more  countiea  is  found  to  be  relatively 
higher  or  lower  than  other  counties,  to  equalize  the  taxes  among  the  several 
counties  according  to  the  value  of  the  property  therein.    This  board  is  simply 
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a  higher  and  final  power  selected  by  the  people  for  the  purpose  of  revising- 
and  correcting  the  errors  of  county  assessors,  whether  consisting  in  fixing  the 
county  assessments  relatively  too  high  or  too  low,  in  order  that  the  property 
in  the  state  may  be  taxed  according  to  its  value.  Equality  and  uniformity 
are  essential  to  the  constitutionality  of  taxation;  and  as  the  state  board  of 
equalization  is  designed  to  accomplish  this  object,  as  nearly  as  may  be,  by 
distributing  the  burden  of  taxation  among  the  several  counties  of  the  state 
according  to  the  value  of  the  property  therein,  and  as  the  powers  conferred 
upon  the  board  are  clearly  adapted  to  this  purpose,  we  see  no  constitutional 
objection  to  the  act.  See  Loan  Soc,  v.  Austin,  46  Cal.  473;  Hailroad  Co,  v. 
Com.,  81  Ky.  498. 

The  objection  urged,  that  the  act  requires  no  notice  to  be  given  to  the  peo- 
pie  of  the  several  counties  that  the  board  will  pass  upon  the  question  of  in- 
creasing or  decreasing  the  assessed  value  of  their  property,  is  answered  in  the 
case  last  cited.  It  may  be  added  here  that  the  board  operates  upon  the  coun- 
ties, and  not  directly  upon  the  individual  citizen,  and  the  act  requires  that 
the  board  shall  meet  at  a  specified  time  and  place,  of  which  meeting  the  prop- 
erty holders  must  take  notice. 

The  judgment  of  the  lower  court  is  reversed,  with  directions  for  further 
proceedings  consistent  with  this  opinion. 


Porter  et  al.  m.  Ford  et  al. 
(Court  of  Appeals  of  Kentucky.    January  10, 1888.) 

Wills — ^Riohtb  of  Legatees — ^Libn  on  Land  Devised  to  Executors. 

PlaintiiT  obtained  judgment  against  L.,  as  guardian,  for  certain  trust  funds  In  her 
hands,  and  levied  on  a  house  and  lot  belonRine  to  L.  This  house  and  lot  had  been 
devised  to  L.  by  her  mother  in  a  will  wnien  i^pointed  her  executrix,  and  be- 
queathed, alsa  certain  sums  of  money  to  defendant  P.  This  money  had  not  been 
paid  over  by  L.,  and  P.  claimed  a  lien  upon  the  house  and  lot  for  the  amount  of  his 
legacy.  Held  that,  as  the  legacy  was  payable  out  of  the  personalty  before  the 
realty  ooold  be  charged  with  it,  the  legatee  had  no  Uen  upon  the  house  and  lot,  but 
the  property  was  subject,  first,  to  the  daim  of  plaintiff. 

Appeal  from  circuit  court,  Kenton  county. 

Philip  S.  Ford  and  his  brothers  and  sisters  filed  a  petition  against  Lucy  B. 
Ford,  their  mother  and  guardian,  to  secure  payment  of  trust  funds  due  them 
from  her,  and  attachment  was  levied  in  their  favor  on  a  house  and  lot  owned 
by  defendant.  This  house  and  lot  was  devised  to  defendant  by  her  mother, 
Lucy  L.  Porter.  The  latter.  Lucy  L.  Porter,  had  bequeathed  to  Tliomas  J. 
Porter,  Jr.,  et  aL,  tlie  appellants  in  this  action,  certain  sums  of  money,  and  ap- 
pointed the  defendant,  her  daughter,  executrix;  but  the  executrix  failed  to 
pay  these  legacies.  Then  Thomas  J.  Porter,  Jr.,  et  aZ.,  were  made  defendants 
in  this  action,  and  claimed  a  lien  on  the  house  and  lot  superior  to  the  attach- 
ment of  plaintiffs.  Judgment  for  plaintiffs,  and  Thomas  J.  Porter,  Jr.,  et  al„ 
appeal. 

O^Hara  dh  Bryan,  for  appellants.    M,  J,  Dudley,  for  appellees. 

Lswis,  J.  It  satisfactorily  appears  that  Lucy  E.  Ford  was  at  the  com- 
mencement of  this  action,  and  had  for  several  years  previously  been,  in- 
debted as  tlieir  guardian  to  appellees,  her  children,  in  a  very  large  amount, 
derived  from  the  estate  of  their  father  and  her  husband,  which  she  had  not 
accounted  for  or  paid  over.  Appellees,  in  their  petition,  state  that,  although 
she  was  in  fact  indebted  in  a  much  larger  sum,  they  are  content  with  a  judg- 
ment against  her  for  810,000;  and  we  think  that  sum,  at  least,  is  due  them, 
after  making  all  deductions  from  the  amount  that  went  into  her  hands  as 
guardian  on  account  of  her  dower  interest,  expenditures  made  by  her  for 
their  benefit,  and  every  other  probable  credit  to  which  she  may  be  entitled; 
for  we  cannot  conceive^  nor  is  it  suggested,  how  she  coukl  have  legally  and 
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properly  disposed  of  or  paid  out  iso  much  of  the  large  amount. of  her  hua- 
band^s  estate  with  which  the  evidence  shows  she  is  justly  chargeable  as  to  re- 
duce the  claim  of  her  children  and  wards  below  the  sum  for  which  they  ask 
judgment. 

The  claim  of  the  plaintiffs  being  clearly  a  just  one,  .and  the  attachment  ob- 
tained by  them  at  the  commencement  of  the  action  having  been  levied  upon 
the  house  and  lot  of  the  defendant  Lucy  £.  Ford  before  any  provisional  rem- 
edy was  obtained  or  sought  for  by  appellants,  who  were  subsequently  made 
parties  upon  their  own  motion,  the  question  arises  whether  there  exists  in 
favor  of  the  latter  any  superior  lien  or  charge  upon  the  attached  property,  or 
any  right  to  share  in  the  distribution  of  the  proceeds  of  it.  By  the  will  of 
Lucy  L.  Porter,  8500  was  given  to  the  Baptist  Church,  and  $1,000  each  to 
appellants,  the  son  and  two  grand-children  of  the  testator;  but  all  the  rest  of 
her  estate  was  devised  to  her  daughter,  Lucy  E.  Ford,  including  the  house 
and  lot  in  controversy,  and  she  was  also  appointed  executrix  of  the  will,  and 
empowered  to  act  as  such  without  giving  bond.  It  appears  that  a  large 
amount  of  the  personal  property  went  into  the  hands  of  the  executrix;  much 
more  than  enough  to  pay  all  debts  against  the  estate,  and  the  special  legacies. 
But  she  did  not  pay  any  part  of  the  legacies;  except  that,  having  a  claim 
against  one  of  the  legatees,  Thomas  M.  Porter,  for  more  than  the  amount  he 
is  entitled  to  under  the  will,  he  must  be  regarded  as  having  been  fully  satis- 
fied. For  although  she  voluntarily,  and  without  consideration,  surrendered 
the  note  held  by  her,  there  being  still  a  balance  unpaid  of  more  than  $1,000, 
yet  as  the  note  was  originally  given  for  money  borrowed  of  her  as  their  guard- 
ian, and  which  belonged  to  them,  that  act  of  hers  should  not  deprive  them  of 
the  right  to  set  off  the  amount  thus  due  from  him  against  the  claum  set  up  in 
this  action,  to  their  prejudice. 

It  appears  that  having  failed  to  pay  over  the  legacies  in  due  time,  or  to  give 
security  as  executrix,  in  compliance  with  an  order  of  the  county  court,  Lucy 
£.  Ford  was.  May  12,  1885,  removed  as  executrix;  and  May  16, 1885,  a  rule 
was  issued  by  the  county  court,  and  executed,  to  pay  over  the  assets  in  her 
hands  to  her  successor,  the  administrator  de  bonis  fion.  But,  instead  of  doing 
so,  she  left  the  state  of  Kentucky,  and  two  days  thereafter  this  action  was  com- 
menced against  her  by  appellees,  and  the  attachment  was  issued,  and  levied 
upon  the  house  and  lot.  It  further  appears  that.  May  25th,  she  executed  and 
sent  from  the  state  of  Virginia,  where  she  then  was,  written  authority  to  the 
clerk  of  the  circuit  coui-t  to  enter  her  appearance  in  the  action :  and  a  short 
time  thereafter  the  same  attorney  who  instituted  the  action  filed  her  answer, 
confessing  her  indebtedness  to  the  plaintiffs  as  alleged  in  the  petition,  and, 
thus  authorized,  the  court  rendered  personal  judgment  against  her.  Conced- 
ing that  the  conduct  of  the  parties  sufficiently  evidence  collusion  between  the 
plaintiffs  and  defendant  Lucy  E.  Ford  to  give  preference  to  them,  to  the  ex- 
clusion of  the  legatees  under  the  will  of  Lucy  L.  Porter,  or  others  of  her  cred- 
itors, yet,  in  the  present  condition  of  the  pleadings,  the  lower  court  was  not 
authorized  to  adjudge  that  the  attached  property  be  applied  pro  rata  to  all  her 
creditors,  as  provideil  in  article  2,  c.  44,  Glen.  St.,  for  no  such  relief  is  prayed 
for  by  appellants  in  their  cross-petition. 

The  simple  inquiry,  then,  as  the  case  stands,  is  whether  there  exists,  un- 
der the  will  of  Lucy  Porter,  any  prior  lien  or  charge  upon  the  house  and  lot, 
specially  devised  to  Lucy  E.  Ford,  for  the  payment  of  the  legacies  to  appel- 
lants. It  is  a  well-settled  rule  that  the  personal  estate  must  be  first  ex- 
hausted before  the  real  estate  can  be  applied  to  the  payment  of  either  debts  or 
legacies,  even  against  the  heirs;  and  it  is  only  when  the  intention  of  the  testa- 
tor to  have  real  estate  first  applied  for  that  purpose  is  clearly  shown  that  a 
court  of  equity  will  do  so.  There  is  nothing  in  the  will  of  Lucy  L.  Porter  to 
indicate  an  intention,  by  her  to  have  the  house  and  lot,  speciiUly  devised  to 
Lucy  E.  Ford,  charged  with  the  payment  of  the  legacies  to  appellants;  on  the 
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contrary,  it  is  manifest  she  intended  they  should  be  paid  out  of  the  personalty, 
of  which  there  was  greatly  more  than  enough  for  the  purpose.  The  personal 
property  that  went  into  the  hands  of  Lucy  E.  Ford  as  executrix  being  the 
same  to  which  appellants  had  the  right  to  look,  and  their  remedy  being 
^against  her  for  failure  to  pay  over  the  llg^ies,  they  occupied,  after  the  per- 
;fional  estate  was  exhausted,  merely  the  attitude  of  her  creditors,  and  pos- 
sessed, in  virtue  of  the  will,  no  lien  upon  the  house  and  lot  devised  to  her. 
^As,  therefore,  the  attachment  lien  of  appellees  existed  from  the  commence- 
xuent  of  the  action,  and  appellants  did  not  have  or  acquiie  any  lien  on  the 
iiouse  and  lot  superior  thereto,  we  think  the  lower  court  properly  decided  the 
property  was  subject,  first,  to  pay  the  claim  of  appellees;  and  the  judgment 
is  affirmed. 


Jones'  Heibs  et  cU.  v.  Spradltng  et  oZ. 
(Court  of  Appeals  of  Kentnicky,    January  28, 1888.) 

X  AFPBAL— RB0ORl>--BlLIi  OF  EVIDBNOB. 

Where  the  depOBltions  read  to  the  jury  on  ihe  second  trial  of  a  suit  are  not  em- 
bodied in  the  bill  of  evidence,  but  referred  to  and  identified  in  the  bill,  as  already  in 
this  court,  and  constituting  a  part  of  the  record  on  the  former  triaU  having  been 
copied  as  a  part  of  the  ori^nal  record,  the  objection  that  the  bill  of  evidence  is  not 
complete  is  not  weU  taken. 
2.  Boundaries— Adybrsb  Possbssiok. 

In  an  action  of  ejectment,  where  the  location  of  a  boundary  line  between  the  lands 
of  the  parties  was  the  real  question  raised,  no  evidence  being  introduced  by  the  de- 
fendant, the  plaintiifs,  showing  possession  and  claim  of  title  long  enough  to  vest  in 
them  a  perfect  title,  were  entitled  to  recover,  and  the  case  should  have  gone  to  the 
jury.i 

Appeal  from  circuit  court,  Fleming  county. 

Suit  by  the  heirs  of  S.  B.  H.  Jones,  to  eject  Thomas  and  Henry  Spradling 
from  certain  land,  out  of  the  possession  of  which,  the  petition  alleged,  defend- 
ants had  been  unlawfully  keeping  plaintiffs  for  three  years.  At  the  trial, 
plaintiffs*  proof  showed  that  they,  and  those  under  whom  they  claimed,  had 
4>een  in  possesion  of  land  under  claim  of  title  for  many  years;  but  plaintiffs* 
title  was  not  traced  to  the  commonwealth.  Defendant  introduced  no  proof. 
The  court  ordered  a  nonsuit,  from  which  plaintiffs  prosecute  this  appeal. 

W.V.  Hendrick,  for  appellants.  /.  H.  Power  and  E.  W.  Hines,  for  ap- 
pellees. 

Pryob,  C.  J.  This  case  was  heretofore  in  this  court,  and  was  transferred  to 
the  equity  side  of  the  docket  by  the  court  below,  the  parties  being  allowed  to 
take  proof  by  depositions,  but  the  case  to  be  tried  as  the  first  judgment  recites, — 
4IS  a  common-law  action.  The  judgment  was  reversed,  and  the  case  is  now  here 
for  the  second  time.  It  is  objected  that  the  bill  of  evidence  is  not  complete, 
as  the  depositions  read  to  the  jury  on  the  last  trial  are  not  embodied  in  the  bill 
of  evidence,  but  referred  to  in  the  bill  as  already  in  this  court,  and  constitut- 
ing a  part  of  the  record  on  the  former  trial.  If  already  copied,  and  in  this 
<court  as  a  part  of  the  original  record,  there  was  no  necessity  for  inserting  an- 
other copy  in  the  last  bill  of  evidence.  The  depositions  read  are  identified  by 
the  bill,  and  are  copied  in  full  in  the  old  record.  It  is  so  certified  by  the  judge 
vho  signs  the  bill,  and  not  by  the  clerk.  This  is  all  that  should  be  or  is  re- 
quired. It  is  not  necessary  to  again  copy  that  part  of  the  record  already  here. 
As  said  in  the  former  opinion,  the  question  between  the  parties  was  the  loca- 
tion of  the  boundary  line  between  their  lands;  but  as  no  proof  was  introduced 
1>y  the  defendant,  and  a  nonsuit  ordered,  the  question  presented  is,  should  the 
oase  have  gone  to  the  jury?    A  possession  and  claim  of  title  was  shown  by 

^  Ab  to  what  constitutes  adverse  possession,  see  Biggs  v.  Riley,  (Ind.)  15  N.  B.  Rep. 
^58,  and  note. 
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he  plaintiffs  to  have  been  in  them  and  their  vendors  for  a  great  many  years,. 
— ^long  enough  to  have  vested  in  them  a  perfect  title, — and,  with  no  oonflict- 
ing  testimony,  the  plaintiff  was  entitled  to  recover.  The  case  should  have- 
gone  to  the  jury. 

Judgment  is  reversed,  and  remanded  with  directions  to  award  a  new  triaU 
and  for  proceedings  consistent  with  this  opinion. 


SiMPKiNSON  et  al.  V,  Sanders  et  aL 

(Court  of  Appeals  of  Kentucky,    February  4, 1888.) 

MoBTGAOBs— Actions  to  Set  Aside— Deoreb-— Distribution  or  Fboobeds  op  Bale. 
In  an  action  to  set  aside  mortgages,  and  subject  the  land  mortgaged  to  the  lien  of 
plaintilTs  judg^nent,  mortgagees  med  a  cross-petition,  asking  that  the  land  be  sold 
to  satisfy  the  mortgages.  JEield,  that  a  decree  granting  the  prayer  of  the  cross-peti- 
tion should  also  provide  for  the  satisfaction  of  plaintifTs  judgment  out  of  the  funds^ 
remaining  after  the  payment  of  the  mortgage  Uens. 

Appeal  from  circuit  court,  Owen  county. 

Action  by  J.  &  A.  Simpkinson  &  Co.  against  W.  L.  Sanders,  and  J.  B^ 
Phelps  &  Co.  Plaintiffs  having  obtained  a  judgment  against  W.  L.  Sanders, 
on  which  execution  had  issued  and  been  returned  *'no  propeity  found."  filed 
this  petition  against  defendants,  alleging  that  Sanders  possessed  money,  etc., 
and  praying  a  discovery  of  same,  and  that  it  be  applied  to  satisfy  their  judg- 
ment. Petition  also  alleged  that  Sanders  had  executed  certain  fraudulent 
mortgages  to  J.  S.  Phelps  &  Co.,  making  them  parties  to  action,  and  asked 
that  these  mortgages  be  set  aside.  Plaintiffs  took  deposition  of  Sanders  and 
of  one  Davis,  agent  of  Phelps  &  Co.,  both,  however,  testifying  that  mortgages, 
were  executed  for  adequate  and  valuable  consideration.  Sanders  also  dis- 
closed that  he  held  certain  promissory  notes  due  to  himself.  Petition  of  plain- 
tiffs was  dismissed,  and  mortgaged  property  ordered  to  be  sold  to  satisfy  mort- 
gages of  Phelps  ft  Co.,  as  they  had  asked  in  their  cross-petition.  Plaintiffs, 
appeal. 

J.  W,  Greene  and  C  Btrothert  for  appellants.  Sargis  <6  Baatin,  for  ap- 
pellees. 

Prtob,  C.  J.  We  perceive  nothing  in  this  record  to  contradict  the  swora 
statements  of  Sanders  and  Davis,  who  were  called  on  by  the  plaintiff  to  tes- 
tify as  to  the  validity  of  the  mortgages  made  to  Phelps  &  Co.,  and  whose  tes- 
timony must  be  held  as  conclusive  on  that  branch  of  the  ca^te.  Slight  circum- 
stances, that  at  best  amount  to  only  a  suspicion  of  unfairness,  should  not  be^ 
permitted  to  convict  both  Davis  and  Sanders  of  perjury,  by  reason  of  their 
testimony.  Besides,  while  Sanders  may  not  have  satisfactorily  explained  the- 
extent  of  his  losses,  and  the  manner  in  which  these  losses  were  settled,  Davis- 
swears  that  the  money  was  loaned  in  each  instance  when  the  mortgages  were- 
executed;  and  there  is  no  reason  to  doubt  the  truth  of  his  statement.  Hia. 
interest  in  the  result  of  the  litigation  might  affect  the  weight  of  his  testimony 
if  there  was  any  evidence  of  a  substantial  character  conflicting  with  the  his- 
tory he  gives  of  the  two  transactions ;  but  as  there  is  none,  and  being  the- 
witness  for  the  appellant,  and  making,  so  far  as  this  record  shows,  a  full  dis- 
closure of  tlie  business  relations  between  himself  and  Sanders,  the  chancellor 
acted  properly  in  subjecting  the  mortgaged  property  to  the  payment  of  all  tha- 
liens  upon  it,  giving  to  Davis  priority.  The  court  below  erred,  however,  in< 
dismissing  the  petition  as  to  Sanders,  and  in  failing  to  give  to  the  plaintiffa. 
what  was  left,  if  anything,  after  satisfying  the  prior  liens.  The  land  should 
have  been  sold  first  to  satisfy  the  mortgage  liens,  including  the  mortgages, 
paid  to  the  bank,  and  then  the  debt  due  the  plaintiff;  and  should  have  also* 
subjected  the  npies  to  sale,  held  by  Sanders  and  disclosed  by  him  as  his  prop-< 
erty,  under  that  prayer  of  the  petition  for  a  discovery,  etc. 
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The  judgment  must  be  reversed  at  the  cost  of  Sanders,  (the  defendant  Davis 
being  entitled  to  the  judgment  given  him,)  with  directions  to  include  in  the 
judgment  of  sale  the  amount  going  to  the  plaintiffs,— that  to  be  paid  after  the 
mortgage  liens  are  satisfied,— and  also  ^o  sell  the  notes  to  satisfy  plaintiffs' 
debts,  etc.,  and  for  proceedings  consistent  with  this  opinion.  Appellants  are 
entitled  to  a  judgment  for  costs  against  Sanders  alone.  Sanders  should  be 
required  to  deliver  up  the  notes  he  says  are  due  him,  that  they  may  be  sold  or 
collected  by  the  commissioner.  If  the  land  has  been  sold,  then  the  proceeds 
to  be  applied  in  like  manner.  As  there  was  no  supersedeas,  it  may  have  been 
sold ;  and,  if  so,  the  rights  of  the  purchaser  cannot  be  disturbed  by  reason  of 
this  reversal. 

Remanded  for  proceedings  consistent  with  this  opinion. 


Thorn  v.  Wkatherly. 

{Supreme  Covrt  of  Arkansas.    February  4, 1888.) 

Husband  akd  Wipe— Propebtt  Rights— CJonfiaICT  of  Laws— Presumptioks. 

In  Arkansas  it  is  a  presumption  of  law  that  the  oonunon  law  prevails  witbotit 
change  in  other  states,  and  the  husband's  rights  in  property  acquired  by  a  married 
woman  in  another  state  is  presumed  to  be  governed  by  the  common  law,  in  the  ab- 
sence of  proof  of  what  the  law  of  that  state  is. 

Appeal  from  circuit  court,  Green  county;  W.  H.  Gate,  Judge. 
X.  L.  Mack  d:  Son,  for  appellant.     E.  F.  Adams,  for  appellee. 

CooKRiLL,  C.  J.  The  bill  in  this  case  was  filed  by  the  appellees  against  Jo- 
siah  Thorn  and  his  wife,  Martha,  to  reform  a  deed  executed  by  Joslah  Thorn 
to  J.  B.  Thorn,  whose  estate  is  represented  by  the  appellees.  The  deed  did 
not  correctly  describe  the  tract  of  land  which  Josiah  had  sold  to  J.  B.  Thorn. 
Martha  Thorn,  the  wife  of  the  grantor,  joined  in  the  deed  to  relinquish  dower. 
The  court  grantea  the  relief  prayed  by  the  plaintiff  as  to  the  husband,  but  re- 
fused it  as  to  the  wife.  As  the  plaintiffs  have  not  appealed,  and  Josiah  does 
not  complain,  no  question  arises  upon  that  branch  of  the  case. 

Martha  Thorn  tiled  a  cross-complaint,  however,  claiming  the  land  as  her 
own.  It  appears  that  she  came  into  possession  of  money  in  the  state  of  Ten- 
nessee, in  1870,  where  she  and  her  present  husband,  Josiah  Thorn,  were  then 
domiciled  as  husband  and  wife.  The  money  was  a  gift  from  her  sister,  as 
the  equivalent  for  a  distributive  share  of  their  father's  estate,  from  participa- 
tion in  which  Mrs.  Thorn  had  been  excluded  by  the  father's  will.  It  was  not 
shown  that  there  was  any  attempt  on  the  part  of  the  donor  to  exclude  the 
marital  rights  of  the  husband.  The  husband  and  wife  came  to  Arkansas  the 
following  year,  and  invested  the  money  in  lands,  of  which  the  40  acres  in  con- 
troversy is  a  part.  The  purchase  was  made  by  the  husband,  and  the  deed 
was  executed  to  him  by  and  with  tfie  consent  of  the  wife.  In  the  spring  of 
1874  the  husband  sold  the  tract  in  dispute  to  J.  B.  Thorn.  The  contention  of 
Martha  Thorn  is  that  the  lands  were  held  by  her  husband  in  trust  for  her, 
and  that  J.  B.  Thorn  knew  the  fact  at  the  time  of  his  purchase.  Her  effort 
is  to  recover  the  land.    The  decree  denying  her  relief  must  be  afliirmed. 

It  is  enough,  for  the  purpose  of  this  case,  to  cite Hydrick  v.  Burke,  30  Ark. 
124;  Dyer  v.  Arnold,  37  Ark.  22 ;  and  Gainus  v.  Cannon,  42  Ark.  503.  They 
are  all  cases  involving  similar  questions.  In  each  case  money  came  to  the 
wife  in  another  state,  where  the  husband  and  wife  were  then  domiciled,  and 
was  invested  in  property  in  this  state  after  the  parties  removed  here.  In  each 
of  the  cases,  as  in  this,  there  was  a  failure  to  prove  what  the  law  of  the  state  was 
where  the  property  was  acquired,  and  it  was  ruled  that  tbe  presumption  would 
be  indulged  that  the  marital  rights  of  the  husband  were  governed  by  the  com- 
mon law  in  the  state  where  the  property  was  acquired;  that  by  that  law  the 
money  due  to  the  wife,  when  collected,  became  the  property  of  the  husband,  and 
v.Ts.w.no.l — 3 
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remained  his  after  removal  into  this  state.  The  burden  of  proof  in  such  cases 
is  upon  the  wife  to  show  that  the  property  became  and  remained  her  separate 
property.  To  the  same  effect,  see  Tinkler  v.  Cox^  68  111.  119;  Litchtenberger 
V.  Qraham,  50  Ind.  288;  Oliver  v.  Bfbertson,  41  Tex.  422.  Especially  appli- 
cable to  the  facts  of  this  case  is  the  lang^ge  used  by  the  court  in  Gainus  v. 
Cannon,  in  speaking  of  money  received  by  the  wife  in  the  state  of  Missis- 
sippi: "The  husband  was  entitled,  by  marital  riglit,  to  receive  his  wife^s 
distributive  share  of  her  father^s  estate,  and  the  payment  to  her  was  payment 
to  himself.  She  had  no  right  to  receive  and  hold  it  in  opposition  to  him. 
*  *  *  It  was  voluntarily  paid  to  her,  with  her  husband^s  assent,  and  be- 
came his  by  force  of  the  common  law,  unless  he,  then  or  subsequently,  by  some 
agreement  valid  between  them,  constituted  himself  her  trustee."  Schouler, 
Dom.  Bel.  §  82. 

It  is  argued  that  the  proof  shows  that  the  money  received  by  Mrs.  Thorn 
would  have  been  her  separate  estate,  if  governed  by  the  laws  in  force  in  this 
state  at  the  time  she  received  it  in  Tennessee.  Be  that  as  it  may,  we  cannot 
presume  that  positive  provisions  of  the  law  similar  to  those  found  in  our  con- 
stitution or  statutes,  relative  to  the  separate  property  of  married  women, 
were  ever  in  force  in  Tennessee.  Cases  supra.  We  know  Judicially  from 
the  history  of  the  country  that  the  common  law  is  the  basis  of  Tennessee's 
jurisprudence.  If  that  state  has  departed  from  the  common  principles  of  that 
system,  the  fact  must  be  proved.  We  cannot  take  Judicial  notice  of  statutory 
changes  that  may  have  been  made,  nor  can  we  presume  that  the  same  innova- 
tions have  been  made  in  that  state  as  in  our  own.  The  familiar  doctrine  that 
a  state  of  things  once  existing  is  presumed  to  continue  until  a  change,  or  an 
adequate  cause  of  change,  is  shown,  is  indulged  in  regard  to  the  existence  of 
the  common  law  In  those  states  which  recognize  that  system  as  the  source  of 
their  Jurisprudence.  It  rests  upon  the  party  who  asserts  that  a  different  rule 
prevails  to  prove  it.  This  has  been  frequently  ruled  by  tliis  court,  and  is  in 
accord  with  the  weight  of  authority  elsewhere.  See  Norris  v.  Harris,  per 
Field,  J.,  15  Cal.  252;  cases  collected,  2  Cent.  Law  J.  879;  1  Greenl.  Ev.  § 
43.  note  a;  Lawson,  Pres.  Ev.  366  et  seq;  Reg.  v.  Neshitt,  2  Dowl.  &  L.  629. 
The  cases  are  numerous  in  which  it  is  said  that  in  the  absence  of  proof  the 
law  of  a  foreign  state  will  be  presumed  to  be  the  same  as  that  of  the  forum. 
But  an  examination  of  a  number  of  such  cases  has  demonstrated  that  only  in 
exceptional  instances  is  the  doctrine  as  applied  inconsistent  with  the  rule  an- 
nounced in  Hydriek  v.  Burke,  supra;  and  like  cases.  In  many  of  the  cases  it 
will  be  found  that  a  common-law  principle,  unaffected  by  statute,  governed 
the  question  where  the  cause  was  tried,  and  the  announcement  of  the  rule 
that  the  law  of  the  forum  would  be  presumed  to  be  the  law  of  the  foreign 
state,  was  only  another  mode  of  saying  that  the  common  law  was  presumed 
to  be  in  force  in  the  foreign  state.  Thu^  in  the  case  of  Cox  v.  Morrow,  14 
Ark.  603,  the  rule  is  announced  to  be  that  the  law  of  a  foreign  state  is  pre- 
sumed to  be  the  same  as  that  of  the  forum,  unless  the  contrary  is  made  to 
appear.  But  the  court  proceeded  to  settle  the  rights  of  the  parties  acquired 
under  a  North  Carolina  will  of  personalty;  and  under  a  Tennessee  marriage, 
according  to  the  common  law,  unaffected  by  statute,  there  being  no  proof  of 
what  the  law  of  North  Carolina  or  Tennessee  was.  But  one  of  the  parties  in 
that  case  who  took  under  the  will  died  domiciled  in  Texas,  and  the  law  of 
Texas  not  being  proved,  the  court  permitted  the  statute  of  descents  and  dis- 
tribution of  Arkansas  to  govern.  But  it  must  be  remembered  that  Texas  did 
not  derive  her  jurisprudence  from  the  source  whence  comes  the  common  law, 
and  for  this  reason  no  presumption  could  be  indulged  that  that  system  pre- 
vailed there.  The  plaintiff  had  not  established  his  case  by  the  law  of  Arkan- 
sas, and  there  was  no  room  for  the  indulgence  of  a  presumption  that  he  could 
recover  by  any  other  law.  15  Cal.  supra;  Greenl.  supra;  Flato  v.  MtUhall, 
72  Mo.  522.    It  may  be  that  Chief  Justice  Watkins,  who  delivered  the  opin- 
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ion  of  the  court  in  Cox  v.  Morrow^  and  whose  learning  and  wisdom  give  him 
place  in  the  front  of  our  jurisprudence,  intended  to  obviate  the  constantly  in- 
creasing ditBcuIties  and  absurdities  that  the  courts  are  led  into  by  indulging 
the  presumption  of  the  prevailence  anyVhere  of  the  common  law,  without 
change,  since  the  revolution,  (see  Newton  v.  Cocke,  10  Ark.  169,)  by  fixing  a 
rule  commendable  for  simplicity  in  its  application,  to  the  effect  that  parties  by 
submitting  their  rights  to  our  tribunals  for  detennination  elect  thereby  to  have 
them  determined  by  the  laws  of  our  courts,  unless  they  adduce  in  evidence 
proof  of  different  rules  which  should  govern.  But  i  n  the  case  of  Du  Val  v.  Mai^- 
shall,  30  Ark.  240,  Judge  Walker,  who  sat  in  the  case  of  Cox  v.  Morrow, 
speaking  for  the  court,  interprets  that  case  as  holding  that,  in  the  absence  of 
proof  to  the  contrary,  the  courts  of  this  state  will  presume  the  common  law  to 
be  in  force  in  another  state.  Looking  alone  to  the  application  of  the  laty  made 
in  the  determination  of  that  cause,  we  cannot  say  that  such  is  not  the  judgment 
of  the  court.  The  rule  as  announced  by  Judge  Walker  has  been  often  ap- 
plied by  the  court.  Netoton  v.  Cocke,  10  Ark.  169;  Tatum  v.  Nines,  15  Ark. 
180;  Hydrick  v.  Burke,  30  Ark.  124;  Du  Val  v.  Marshall,  Id.  230;  Peel  v. 
January,  36  Ark.  331;  Dyer  v.  Arnold,  37  Ark.  17;  Qainus  v.  Cannon,  42 
Ark.  508.  In  the  case  of  Seaborn  v.  Henry,  30  Ark.  469,  a  broader  rule  is 
announced,  but  all  that  was  determined  in  that  case  was  that,  in  a  suit  on  a 
Texas  judgment,  a  recovery  could  be  had  here  unless  the  defendant  showed 
that  no  recovery  could  be  had  on  the  judgment  by  the  law  of  Texas.  That  it 
does  not  necessarily  follow  from  this  that  we  should  indulge  the  presumption 
that  the  law  of  Texas  is  the  same  as  the  law  of  Arkansas,  as  was  said  in  that 
case,  we  have  the  authority  of  Chief  Justice  Kent  and  of  Lord  Eldon. 
Thompson  v.  Ketcham,  8  Johns.  146;  Male  v.  Roberts,  3  Esp.  163.  See, 
too,  Grider  v.  Driver,  46  Ark.  88.  In  Hall  v.  Pillow,  31  Ark.  32,  a  mort- 
gage of  personal  property  was  shown  to  have  been  acknowledged  and  recorded 
in  the  state  of  Mississippi.  In  an  action  by  the  mortgagee  for  possession  of 
the  mortgaged  property  which  had  been  removed  to  Arl^nsas,  the  court  pre- 
sumed that  the  object  of  acknowledging  and  recording  a  mortgage  in  Missis- 
sippi was  to  protect  the  Hen  of  the  mortgage  as  in  Arkansas,  and  proceeded 
to  enforce  the  mortgagee's  rights.  As  acknowledging  and  recording  mort- 
gages were  unknown  to  the  common  law,  it  would  have  been  idle  to  indulge 
any  presumption  as  to  the  existence  of  the  common  law  in  relation  to  those 
matters. 
The  case  does  not  sustain  the  appellant's  cause.    Affirmed. 


Russell  v.  Painter. 

{Supreme  Cowrt  of  Arkansas.    February  4, 1888.) 

Mbohanio's  Libn-— When  Ekfobobablb— Moving  Propebtt. 

In  Arkansas,  a  laborer's  lien  exists  only  for  work  performed  In  producing  the 
property  against  which  it  is  sought  to  be  enforced.  Hence,  a  mechanic's  lien  for 
work  in  moving  and  repairing  a  saw-mill  cannot  be  enforced  against  lumber  manu' 
factured  in  the  milL 

Appeal  from  circuit  court,  Ouachita  county;  B.  F.  Askew,  Judge. 

James  Painter  brought  this  suit  against  J.  G.  Alexander  &  Son,  to  obtain 
a  judgment  for  work  and  labor,  and  enforce  a  laborer^s  lien  against  certain 
lumber.  J.  0.  Russell  filed  a  bill  of  interpleader,  claiming  the  lumber  undei 
a  chattel  mortgage.     PlaintifTs  lien  was  held  good,  and  Russell  appeals. 

B.  W.  Johnson  and  H.  Q.  Bunn,  for  appellant.    J.  N,  Kelso,  for  appellee. 

CoCKRiLL,  C.  J.  It  is  no  answer  to  the  interpleader's  claim  to  say  that  he 
was  the  equitable,  and  not  the  legal,  owner.  He  had  the  possession  and  the 
equitable  title  when  tlie  property  was  attached.  The  court  found  that  for 
services  rendered  in  moving  and  re-erecting  a  mill  for  the  defendants,  (the 
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Alexanders,)  and  for  services  as  sawyer  from  the  date  of  the  removal,  in  1885» 
an  til  August,  1886,  thej  were  indebted  to  the  plaintiff  in  the  sum  of  8815.44, 
and  commanded  the  lumber,  which  was  the  product  of  the  plaintiffs  labor,  to 
be  sold  to  pay  that  amount.  The  proof  shows,  however,  without  contradic- 
tion, that  the  lumber  attached  was  sawed  after  the  15th  day  of  February,  1886. 
There  could  be  no  lien  upon  it  for  money  due  for  services  rendered  in  moving 
the  mill,  or  for  any  other  purpose,  prior  to  that  date.  It  is  only  for  the  pay- 
ment of  the  money  due  for  services  performed  in  the  production  of  the  prop- 
erty against  which  the  lien  is  asserted  that  the  property  can  be  condemned  to 
be  sold.  Mansf .  Dig.  §  4425.  The  plaintiff  swore  at  the  trial,  and  there  was 
no  evidence  to  the  contrary,  that  the  amount  due  him  for  services  prior  to 
February  15th  was  $200.  Taking  this  amount  from  $315.44,  the  amount  for 
which  ihe  court  declared  the  lien,  we  have  $115.44,  the  amount  due  the  plain- 
tiff for  labor  in  producing  the  attached  lumber.  For  this  amount  we  think 
his  lien  should  be  sustained.  The  appeUant  has  made  no  question  here  ex- 
cept as  to  the  amount  of  the  lien,  and  there  is  no  appeal  by  the  defendant. 
The  judgment  in  personam  against  the  defendants  is  unaffected  by  tlie  ap- 
peal. As  to  the  interpleader,  the  judgment  against  the  property  as  to  $115.44» 
with  interest  at  6  per  cent,  from  August  1,  1886,  is  affirmed;  otherwise  it  is 
reversed,  and  the  cause  remanded. 


Brandon  v.  Moore  et  al. 

(Supreme  Court  of  Arhansaa.    February  4, 1888.) 

HoMESTBAD— Levy  on— Effect  to  Cbeate  Libk. 

The  Arkansas  homestead  act  of  1852^  which  provides  that  the  homestead  shall  be 
exempt  from  sale  on  execution,  only  suspends  the  sale  of  the  property  while  occu- 
pied as  a  homestead ;  and  a  levy  made  by  a  judgment  creditor  on  a  homestead  cre- 
ates a  lien  which  takes  precedence  of  a  mortgage  executed  subsequently  to  the  levy, 
the  judgment  creditor  having  been  guilty  of  no  laches  in  obtaining  and  enforcing 
his  lien. 

Appeal  from  circuit  court,  Lee  county;  M.  T.  Sanders,  Judge. 

Ejectment  by  Moore  and  others  against  Brandon.  Judgment  for  plaintiff,, 
and  defendant,  Brandon,  appeals. 

Tappan  &  Homer  and  McCullough  &  McCullough,  for  appellant.  Palmer 
di  Nichols,  for  appellees. 

CocKRiLL,  C.  J.  The  appellees,  who  are  plaintiffs  in  this  action  of  eject- 
ment to  recover  possession  of  the  land  in  controversy,  derive  their  title  from 
a  purchase  at  execution  sale.  The  action  was  against  the  appellant,  who  was 
in  possession  by  virtue  of  a  purchase  made  at  a  trustee's  sale  under  a  mort- 
gage, with  power  to  sell,  executed  by  the  judgment  debtor,  after  the  levy  of 
pliuntiffs*  execution,  to  secure  a  debt  due  to  the  appellant.  The  debt  upon  which 
the  judgment  was  rendered  was  contracted  when  the  homestead  law  of  1852 
was  in  force.  The  judgment  was  rendered  in  October,  1871,  and  the  execu- 
tion was  levied  upon  the  lands  in  the  following  January.  The  judgment 
debtor,  who  was  the  head  oi  a  family,  and  a  citizen  of  this  state,  occupied  the 
lands  as  his  homestead  at  t)ie  time  of  the  levy. 

The  appellant,  who  was  the  defendant  below,  argues  that  no  lien  could  be 
created  upon  the  homestead  by  the  levy  of  an  execution,  and  that  there  was- 
therefore  no  lien  on  the  land  when  his  mortgage  was  executed.  The  argu- 
ment is  based  chiefly  upon  the  wording  of  the  act,  as  shown  by  the  printed 
copy  in  the  Acts  1852,  p.  9,  which  is  that  the  homestead  shall  be  "exempt 
from  sale  or  execution;''  and  it  is  argued  with  much  reason  that  the  use  of 
the  disjunctive  "or"  between  sale  and  execution  manifests  the  intention  to- 
prohibit  the  seizure  as  well  as  the  sale  of  a  homestead  under  execution.  But 
an  examination  of  the  original  act  on  file  in  the  office  of  the  secretary  of  state — 


Digitized  by  VjOOQIC 


Tenn.]  state  v.  hebbon.  87 

the  legal  depository  of  such  matters — ^relieves  the  qaestion  of  doubt,  for  the 
language  employed  in  the  enactment  is  that  the  homestead  shaU  be  "exempt 
from  sale  on  execution."  There  is  therefore  nothing  peculiar  in  the  wording 
of  the  act  to  aid  the  appellant's  cause. 

In  the  case  of  Chambers  v.  Sallie,  29  Ark.  412,  this  court,  following  Nor- 
rU  V.  Kidd^  28  Ark.  485,  where  the  exemption  article  in  the  constitution  of 
1868  was  construed,  held  that  the  homestead  act  of  1852  suspended  only  the 
sale  of  the  property  occupied  as  a  homestead,  and  left  the  creditors'  rights  of 
judgment  and  execution  lien  unaffected,  and  free  to  be  made  available  by  sale, 
when  the  right  of  homestead  ceased.  That  the  act  of  1852  governed  the  rights 
of  the  creditor  at  the  time  of  the  levy,  was  determined  in  Lindsay  v.  Norrill^ 
86  Ark.  545,  and  Cohn  v.  Hoffman,  45  Ark.  876.  It  follows,  then,  that  a 
lien  was  created  upon  the  lands  by  the  levy  of  the  execution,  and  the  remain- 
ing question  is,  did  it  continue  in  force  until  the  sale  at  which  the  appellees 
purchased?  It  is  the  duty  of  all  execution  creditors  to  follow  up  his  levy,  and 
uiake  it  effective,  without  unreasonable  delay.  There  is  no  statute  limiting 
the  time  within  which  the  lien  may  be  enforced,  but  laches  on  his  part  in  ex- 
ecuting his  levy,  it  has  been  frequently  held,  work  a  waiver  of  his  lien.  PaU 
terson  v.  Fowler,  23  Ark.  459,  and  cases  cited;  Harman  v.  May,  40  Ark. 
146.  Here  no  laches  can  be  imputed  to  the  plaintiffs  in  execution.  The 
agreed  statement  of  facts  shows  that  before  a  sale  could  be  had  under  the  exe- 
cution, an  injunction  issued  at  the  instance  of  the  judgment  debtor  restrain- 
ing the  sale.  The  injunction  was  not  finally  dissolved  until  some  time  in  the 
year  1874.  Before  a  sale  could  take  place  thereafter,  the  debtor  filed  his  sched- 
ule in  accordance  with  the  act  then  in  force,  claiming  the  land  as  his  home- 
stead. The  plaintiff  in  execution  resisted  his  homestead  claim,  but  the  circuit 
court  sustained  it,  and  reserved  the  land  from  sale  by  the  statutory  super- 
sedeas. The  lands  were  occupied  as  a  homestead  by  the  debtor  until  his  death, 
in  1884,  when,  without  unusual  delays  the  judgment  creditors  took  the  proper 
steps,  as  it  is  agreed,  to  revive  the  judgment  in  accordance  with  the  practice 
indicated  in  Bank  v.  Btter,  15  Ark.  269,  and  Barber  v.  Ped^f,  31  Ark.  392, 
to  entitle  them  to  the  writ  of  vendetioni  exponas  to  carry  out  their  levy  by 
sale.  The  sale  was  thus  pushed  with  al^  the  expedition  in  the  power  of  the 
judgment  creditors.  An  alias  execution,  or  a  writ  of  fiend,  ex,,  would  not 
have  availed  them  earlier.  Super  v.  Alkire,  37  Ark.  283.  The  sale  to  the 
appellees  under  the  vend,  ex,  carried  the  title  as  against  the  administrator  and 
heirs  of  the  deceased  debtor.  Barber  v.  Peay,  supra.  The  appellant  is  in 
no  better  attitude.  Hare  v.  Hall,  41  Ark.  372.  He  has  not  the  merit  of  a 
purchaser  without  notice,  even  if  that  fact  would  be  of  any  avail.    Affirmed. 


State  v.  Herron. 
{SwpTeme  Court  of  Tennessee,    February  33, 1888.) 
IirDicTMmrr— Entry  of  Recom>— Eppect  of  Ebbob— Cods  Tbkn.  f  4864. 

Ck)de  Tenn.  %  4864,  enacts  that  it  shall  be  the  duty  of  the  derk  of  the  olrcait  oonrt, 
in  cases  of  felony,  to  enter  the  indictment  at  f uU  lengUi  upon  the  minutes  of  the 
court  An  indictment  was  indorsed  ^A  true  biU,"  the  signature  of  the  foreman 
f  oUowlng.  as  is  required  by  section  5021 ;  but  the  clerk,  in  transcribing  the  indict- 
ment, oinitted  to  copy  the  indorsement.  Held,  that  the  indictment  was  not  thereby 
vitiated.  v^  ^  J 

Appeal  from  circuit  court,  De  Kalb  county;  M.  D.  Smallman,  Judge. 
The  Attorney  General,  for  the  State.    Nesmith,  Grebble  eft  Adcock,  for  de- 
fendant. 

Caldwell,  J.  The  defendant  was  indicted  for  burfflary.  He  demurred, 
and  assigned  as  ground  of  demurrer  that  the  indictmentnad  not  been  returned 
into  court  indorsed  "A  true  biU/'  signed  by  the  foreman  of  the  grand  jury, 
and  entered  of  record.    The  circuit  judge  sustained  the  demurrer,  and  quashed 
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the  indictment  The  state  has  ai^>ealed.  The  transcript  eontains  two  copies 
of  the  indictment;  one  taken  from  the  original,  and  the  other  from  the  minutes 
of  the  court.  They  are  identical,  except  that  the  former  is  indorsed  '*  A  True 
Bill.  Milton  Ward,  Foreman  of  the  Grand  Jury,"  and  the  latter  has  no 
part  of  such  indorsement  upon  it.  Immediately  preceding  the  oopy  from  the 
minutes,  and  as  a  part  of  the  same  entry,  appears  this  language:  "This  di^ 
came  the  grand  Jury  for  the  state,  and  filed  in  open  court  the  following  bill  of 
indictment,  to- wit."  [Here  follows  a  full  copy  of  the  indictment,  omitting  the 
indorsement  upon  it.T 

This  statement  of  tne  case  shows  that  the  indictment  does  contain  the  in-> 
dorsement,  "A  true  bill, "  and  that  it  was  signed  by  the  foreman  of  the  grand 
jury,  in  compliance  with  section  5921,  Code,  (M.  &  ¥•;)  also  that  the  indict- 
ment tvcta  presented  in  open  court  by  the  grand  jury,  as  prescribed  by  Code, 
5926.  It  further  shows  that  the  indorsement,  *'A  trtie  biU^*'  and  ths  HgnoF' 
ture  of  t?M  foreman  thereto^  were  not  transcribed  upon  tM  minutes  <^  %h9 
court.  Is  this  omission  fatal?  Is  an  indictment  which  has  the  proper  in- 
dorsement upon  it,  and  which  has  been  returned  into  open  court  by  the  grand 
jury,  and  entered  upon  the  minutes  by  the  clerk,  bad  because  of  an  omissioii 
on  the  part  of  the  clerk  to  transcribe  t?uit  indorsement  upon  the  minutes  of 
the  court?  The  facts  of  the  record  limit  the  demurrer  to  that  precise  point. 
Its  decision  is  to  be  reached  by  a  construction  of  the  statute  contained  in 
Code  4854,  subsec.  9,  which  is  in  these  words:  **  The  delrk  of  each  circuit  court 
*  *  *  is  required  to  enter  at  full  length  upon  the  minutes  of  the  court  the 
presentment  or  indictment  in  cases  of  felony. "  There  is  no  doubt  in  our  mi  nda 
that  the  legislature  enacting  this  law  intended  that  all  indictments  for  felony, 
including  all  necessary  indorstments  thereon^  should  be  spread  upon  the  min- 
utes of  the  court  into  which  they  should  be  returned.  Such  intention  is  man- 
ifest from  a  leading  object  hacMn  view  by  the  passage  of  the  act,  namely,  the 
preservation  of  the  indictment,  and  an  easy  procurement  of  an  autlientic  oopy 
thereof,  in  case  the  original  should  be  lost  or  destroyed.  The  original  indict- 
ment without  Mie  indorsement,  "A  true  bill,"  followed  by  the  signatui*e  of 
the  foreman  of  the  grand  jury,  is  utterly  worthless,  and  devoid  of  any  legal 
efficiency  whatever.  A  copy  from  the  minutes  without  this  indorsement  and 
signature  cannot  possibly  be  any  better.  Therefore,  if  the  original  be  lost, 
and  the  indorsement  and  signature  in  question  be  not  found  upon  the  minutes 
of  the  court,  it  follows  that  a  sufficient  copy  cannot  be  had,  and  this  purpose 
of  the  statute  is  entirely  defeated.  If  the  original  indictment  is  on  file  in  the 
court,  the  defendant  is  tried  upon  that,  and  a  copy  is  not  needed  at  all;  but, 
if  the  original  is  not  on  file,  a  copy  is  necessary,  and,  to  be  good  in  legal  con- 
templation, it  must  show  the  indorsement  and  signature  so  indispensable  to 
the  validity  of  the  original.  Hence  it  is  the  plain  and  imperative  duty  of  the 
clerk,  under  the  statute,  to  transcribe  such  indorsement  and  signature^  as  well 
as  the  body  of  the  indictment  itself,  upon  the  minutes  of  the  court.  But  it 
was  not  contemplated  by  the  legislature,  and  should  not  be  held  by  the  courts^ 
that  his  failure  to  perform  that  duty  sliall  vitiate  the  originaZ  indictment, 
and  defeat  a  trial  of  the  prisoner  upon  it,  when  the  original  indictment  is 
itself  actually  in  file  in  the  case,  with  proper  indorsement  and  signature 
upon  it,  as  in  the  case  b^ore  us.  The  abortive  effort  of  the  clerk  to  spread 
the  whole  indictment  upon  the  minutes  of  the  court  should  not  be  permitted 
to  operate  to  the  legal  destruction  of  the  instrument  of  which  he  attempts  to 
make  a  copy.  Therefore  we  think  the  omission  disclosed  by  this  record  Is  not 
fatal  to  the  indictment. 

No  decision  of  this  court  to  which  our  attention  has  been  called  by  the 
learned  counsel  of  defendant,  or  which  we  have  found  by  our  own  research, 
sustains  a  contrary  vrew.  It  is  true  the  conviction  in  the  Chappel  Ccue,  8 
Yerg.  170,  and  Henry^s  Case,  4  Humph.  272,  was  set  aside  on  account  of  an 
omission  in  the  minutes  of  the  court,  notwithstanding  the  original  indict- 
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meiit  in  «acb  was  on  file,  and  in  all  respecCa  properly  indorsed.  Bnt  the  de- 
fect in  eaeh  of  those  cases  was  an  entire  absence  of  any  entry  of  reeord  shnw 
ing  that  the  indictment  had  been  returned  into  court  by  the  grand  jury. 
The  omission  there  was  to  show  that  the  grand  jury  had  done  what  the  law 
declares  mast  be  done  before  any  instrument,  however  indorsed,  can  become 
an  indictment,  in  contemplation  of  law.  It  was  a  failure  of  the  record  to  show 
any  sort  of  compliance  with  section  5926,  Code,  as  to  which  the  entry  upon 
the  minates  in  the  present  case  is  reasonably  full.  The  statute  applied  in 
those  cases  (Code,  5926)  is  entirely  different  from  the  one  (Code,  4854,  sub- 
sec.  9^  applicable  to  the  point  made  in  this  case;  and  of  necessity  the  decis- 
ions  there  made  cannot  be  controlling  here.  Though  approved,  the  principle 
settled  in  the  former  of  those  cases  was  declared  "to  go  to  the  very  verge  of 
the  law,"  in  Bleoins  v.  State^  Meigs,  88.  The  same  objection  was  raised  on 
behalf  of  the  prisoner  in  Calhoun  v.  8tate^  4  Humph.  478,  and  also  in  Bennett 
y.  State,  8  Humph.  123;  but  it  was  properly  and  emphatically  overruled  in 
each  case,  because  the  transcript  of  the  minutes  in  eacii  case  showed  a  perfect 
oomplianoe  with  the  requirements,  not  only  of  the  former,  but  also  of  the  lat- 
ter, uf  the  two  statutes  just  mentioned, — Firsts  that  the  bill  of  indictment  had 
been  returned  into  open  court  by  the  grand  jury;  secondly ,  a  complete  copy 
of  the  indictment,  and  all  indorsements  thereon,  upon  the  minutes  of  the  court. 
In  the  case  of  Maples  v.  State,  3  Heisk.  409,  a  similar  objection  was  made; 
particular  importance  being  attached  to  the  work  '^open,*'  which  did  not  ap- 
pear upon  the  minutes.  The  entry  recited  that  the  grand  jury  had  ''returned 
into  court"  the  indictment,  but  failed  to  state  in  terms  that  the  court  was 
open  at  the  time.  It  was  held  that  the  language  used  was  sufficient,  and  that 
it  necessarily  meant  that  the  grand  jury  had  returned  the  indictment  into  open 
court.  Neither  the  original  indictment,  nor  the  minutes  of  the  court,  in  the 
case  of  Qunkle  v.  State,  6  Buxt.  626,  contained  the  indispensable  indorse- 
ment, **  A  true  bill,"  on  the  signature  of  the  foreman  of  the  grand  jury.  In 
such  a  case  the  holding  was  inevitable  that  the  so-called  indictment  had  no 
legal  eflScacy  whatever,  and  that  the  defendant  could  not  be  held  to  answer  it. 
There,  the  fatal  defect  lay  in  a  non-compliance  with  still  another  statute, — 
the  first  mentioned  in  this  opinion,  and  being  found  in  Code,  5921.  Such  are 
the  most  of  our  cases  which  can  be  said  to  relate  in  any  manner  to  entries 
upon  the  minutes  of  the  court  with  respect  to  indictments ;  and  it  is  readily 
seen  that  none  of  them  raise  or  decide  the  question  presented  here.  There 
is  another  case,  however,  {Brown  v.  State,  7  Humph.  155.)  whicii  does  pre- 
sent precisely  the  same  point  raised  by  this  record.  At  what  stage  of  that 
case  the  question  first  arose— whether  upon  motion  to  quash,  overruled,  and 
preserved  on  appeal  after  conviction ;  or  upon  motion  for  a  new  trial,  or  in 
arrest  of  judgment — cannot  be  ascertained  from  the  report. 

The  statement  of  the  case,  and  comment  upon  the  statute,  we  give  in  the 
exact  language  of  Judge  Bbbsb,  who  delivered  the  opinion  of  the  court:  "The 
record  in  this  case  presents  us  with  two  copies  of  the  indictment, — one  taken 
from  the  minutes  of  the  circuit  court  record;  the  other  from  the  original  in- 
dictment on  tile, — with  the  indorsements.  The  first  copy  does  not  contain 
the  indorsement  which  was  made  upon  the  biU,  to-wit:  *  A  true  bill.  Ham* 
UEL  Sbvy,  Foreman  of  the  Grand  Jury.'  The  latter  copy,  from  the  indict- 
ment on  file,  does  contain  that  indorsement.  *  *  *  The  statute  requir- 
ing  indictments,  in  cases  of  felony,  to  be  spread  upon  the  minutes,  proceeds 
upon  cautionary  and  conservative  grounds,  because  some  indictments  had  been 
lost,  and  not  with  a  view  to  fix  a  higher  or  an  exclusive  verity  to  the  record 
from  the  minutes,  which  is  indeed  a  copy  by  the  clerk  from  the  original.  And 
if  there  was  any  difference  between  them,  both  being  in  existence,  the  greater 
faith  should  be  conceded  to  the  original."  7  Humph.  155,  156.  In  a  subse- 
quent part  of  the  opinion,  the  indictment  was  held  to  be  good,  and  Brown's 
conviction  was  affirmed,  notwitltstanding  the  indorsement*  "A  true  bill/' 
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and  the  name  of  the  foreman  of  the  grand  Jury  thereto  attached,  had  not  been 
transcribed  upon  the  minutes  of  the  court.  It  cannot  be  said  of  that  case, 
any  more  than  of  this,  (and  It  is  not  true  of  either,)  that  the  omission  in  ques- 
tion was  caused  by  anything  else  appearing  upon  the  minutes  of  the  court; 
for  there  was  but  one  entry  upon  the  minutes  in  either  case,  and  that  was  of 
the  same  legal  import  in  each.  It  was  made  up  of  two  parts:  FiraU  a  re- 
cital that  the  indictment  hatl  been  returned  into  court;  and,  secondly ,  a  copy 
of  the  indictment  itself.  The  recital  in  that  case  was  as  follows:  "The  grand 
jury  return  here  into  open  court  a  bill  of  indictment  against  George  Brown 
in  words  and  figures  following,  to-wit, "  etc.  In  this  case  it  is  in  these  words: 
"This  day  came  the  grand  jury  for  the  state,  and  filed  in  open  court  the  fol- 
lowing bill  of  indictment,  to-wit,"  etc.  It  may  be  further  observed,  with  re- 
spect to  the  Brown  Caae^  that  it  is  authority,  not  only  for  holding  that  the 
omission  mentioned  is  not  fatal  to  the  indictment,  but  also  for  holding  that 
the  recital  last  quoted  from  the  minutes  in  this  case  shows  a  sufficient  com- 
pliance with  section  5926,  Code. 
The  judgment  below  is  reversed,  and  the  case  remanded. 


Anderson  v.  State. 
{Court  of  Appeals  of  Texas.    December  8, 1886.) 

1.  Pbriubt— What  Constitutes — In  Judicux  Pbocbedings — Jobisdictiok  of  Coubt. 

Defendant  was  indicted  for  perjury,  for  false  swearing  in  a  criminal  prosecution 
before  a  iustice  of  the  peace.  It  apx>eared  that  in  that  proceeding  the  complaint 
upon  which  the  information  was  based  had  not  been  sworn  to.  Held  that,  the  jus- 
tice having  jurisdiction  of  the  subject-matter  of  the  information,  the  defendant 
was  guilty  of  perjury,  even  though  the  justice's  jurisdiction  had  not  legally  at- 

2.  Same— Trial— Instructions. 

In  a  trial  for  perjury,  where  the  Indictment  charges  perjury  upon  both  material 
and  imaterial  matter,  and  the  latter  has  been  eliminated  from  the  case  by  the  in- 
structions of  the  court,  it  is  proper  to  charge  the  jury  that,  in  determining  the  truth 
or  falsity  of  the  statements  assigned  as  perjury,  they  may  consider  all  the  evidence 
which,  in  their  judgment,  relates  to  sucn  statements. 
8.  Criminal  Law— Appeal— Review- Weight  and  Supficienct  op  Evidence. 

Where  there  is  a  direct  conflict  of  evidence,  the  verdict  of  the  trial  jury  will  not, 
on  appeal,  be  disturbed  on  the  ground  of  insuiEflciency  of  evidence  to  support  it. 

Appeal  from  district  court,  Henderson  county;  F.  A.  Williams,  Judge. 

Ned  Anderson  was  indict^  for  perjury.  The  indictment  alleged  that,  on 
the  trial  of  one  Green  Wright,  for  unlawfully  carrying  a  pistol  on  his  person, 
in  the  town  of  Athens,  Henderson  county,  this  defendant  appeared  as  a  wit- 
ness for  the  state,  and  testified  that,  on  the  night  alleged  in  the  information 
against  said  Wright,  in  the  hallway  of  the  Masonic  building,  the  said  Wright 
produced  a  pistol  from  his  saddle-bags,  which  he  exhibited  to  the  witness, 
(this  defendant,^  and  then  placed  back  in  his  saddle-bags.  This  testimony,  it 
was  alleged  in  tne  indictment,  was  false  and  untrue,  and  was  willfully  and 
deliberately  made  by  defendant  under  oath.  The  proof  showed  that  the  de- 
fendant was  sworn  as  a  witness  for  the  state  on  the  trial  of  Wright,  and  that 
he  testified  substantially  as  charged  in  the  indictment  against  him.    Wright 

'An  indictment  fqr  perjury  cannot  be  sustained  unless  the  court  or  officer  had  author- 
ity to  administer  the  oath.  State  v.  McCone,  (Vt.)  7  Atl.  Rep.  406,  and  note:  People  v. 
Oreenwell,  (Utah,)  18  Pao.  Rep.  89,  and  note;  Davidson  v.  State,  (Tex.)  8  S.  W.  Rep. 
662;  State  v.  Jenkins,  (8.  C.)  IS.  E.  Rep.  437.  As  to  what  oonstitutes  perjury,  see, 
also,  Partahi  v.  State,  (Tex.)  2  8.  W.  Rep.  854,  and  note;  U.  S.  v.  Robinson,  (Dak.)  23 
N.  W.  Rep.  90:  Beecher  v.  Anderson,  (Mich.)  8  N.  W.  Rep.  689;  Mackin  v.  People,  ml.) 
8  N.  E.  Rep.  222;  Byrnes  v.  Byrnes,  (N.  Y.)  5  N.  B.  Rep.  776;  U.  8.  v.  Evans,  19  Fed. 
Rep.  912;  Ralph  v.  U.  S.,  9  Fed.  Rep.  693;  U.  S.  v.  Bartow,  10  Fed.  Rep.  873;  U.  S.  v. 
Neale,  14  Fed.  Rep.  767;  State  v.  Morse,  (Mo.)  2  8.  W.  Rep.  137;  Washington  v.  State, 
(Tex.)  8  S.  W.  Rep.  228;  People  v.  Oreenwell,  (Utah^  13  Pac.  Rep.  89;  Slate  v.  Lawson, 
(N.  C.)  4  8.  E.  Rep.  184;  Gandy  v.  State,  (Neb.)  36  N.  W.  Rep.  — , 
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appeared  on  this  trial  as  a  witness  for  the  state,  and  testified  that  he  had  no 
pistol  in  his  possession  on  the  night  testified  to  by  defendant.  Other  wit- 
n^ses  testified  that  they  saw  Wright  at  the  time  he  was  charged  to  have  had 
the  pistol,  and  saw  him  in  conversation  with  defendant.  They  sawhis  sad- 
dle-bags in  his  hands,  but  did  not  see  him  display  a  pistol.  Several  witnesses 
for  the  defense  testified  that  they  saw  Wright  at  the  time  he  was  charged  to 
have  had  a  pistol.  Some  of  them  testified  that  they  saw  a  pistoV  in  his  hands, 
and  knew  that  he  had  one;  others  that  they  thought  Wriglit  had  a  pistol  at 
that  time,  but  could  not  be  certain.  Anderson  was  convicted  and  sentenced 
•  to  five  years  in  the  penitentiary.    He  appeals. 

J,  B.  Bishop,  for  appellant.    Asst,  Aity,  Oen,  Burts,  for  appellee. 

Hurt,  J.  One  Green  Wright  was  tried  before  a  justice  of  the  peace  for 
carrying  a  pistol  on  or  about  his  person.  The  trial  was  had  upon  a  complaint, 
and  upon  the  hearing  appellant  was  a  witness,  and,  being  charged  with  giv- 
ing false  testimony,  was  indicted  and  convicted  of  perjury.  There  is  evidence 
in  the  record  strongly  tending  to  prove  that  the  complaint  was  not  sworn  to. 
This  being  the  case,  it  is  insisted  that  the  court  should  have  instructed  the 
jury  that  if  they  had  a  reasonable  doubt  as  to  whether  the  complaint  was 
sworn  to,  they  should  acquit  the  defendant.  Concede  the  fact  that  the  com- 
plaint was  not  sworn  to,  does  it  follow  that  defendant  could  not  commit  per- 
jury upon  the  trial  under  such  complaint?  There  is  no  question  as  to  the 
jurisdiction  of  the  justice  to  hear  and  determine  the  cause  then  before  the 
court.  The  court  had  jurisdiction  of  the  offense, — the  subject-matter  of  liti- 
gation. But  appellant  Insists  that  the  jurisdiction  had  never  attached  in  that 
case,  and  hence  there  was  no  authority  in  the  justice  to  swear  the  defendant, 
and,  therefore,  no  perjury.  Upon  this  subject,  Mr.  Bishop  says:  "Thus  we 
are  led  to  the  further  proposition  that  not  only  must  the  tribunal  have  juris- 
diction of  the  cause,  as  before  explained,  but  the  cause  must  be  properly  in 
court."  1  Bish.  Crim.  Law,  §  1028.  To  the  same  effect  are  all  the  authori- 
ties accessible  to  us  at  this  place,  for  we  have  very  carefully  examined  all  of 
them.  We  have  found  two  English  cases  bearing  upon  this  question,  one  of 
which  is  directly  in  point.  ln~^Reg,  v.  Millard,  Dears.  Cr.  Gas.  166,  an  in- 
formation, not  under  oath, was  laid  before  a  justice  against  a  prisoner  for  un- 
lawfully damaging  a  carriage,  and  the  prisoner  was  indicted  for  perjury  com- 
mitted on  the  hearing  of  that  information.  It  was  objected  that  the  informa- 
tion ought  to  have  been  under  oath,  but  it  was  held  that,  as  the  law  did  not 
require  the  information  to  be  sworn  to,  therefore  the  justice  had  jurisdiction. 
It  seems  very  clear  that  the  converse  would  have  been  held  if  the  law  had  re- 
quired the  information  to  be  on  oath.  But  we  have  a  case  precisely  in  point 
in  Reg.  v.  Scotton,  5  Q.  B.  493.  The  act  of  parliament  rendered  it  necessary 
that  an  information  sliould  be  verified  on  oath  of  a  credible  witness  before 
any  proceeding  be  taken  for  summoning  the  party  accused,  or  compelling  liis 
appearance.  The  information  not  being  thus  verified,  it  was  held  that  the 
justice  had  no  jurisdiction,  and  consequently  a  person  giving  false  evidence 
on  such  an  occasion  is  not  guilty  of  perjury.  We  deem  it  unnecessary  to  cite 
further  authority  in  support  of  Mr.  Bishop's  proposition,  namely,  that  the 
court  must  not  only  have  jurisdiction  of  the  cause  of  action,  but  that  the  juris- 
diction of  the  cause  must  have  attached  in  the  particular  case. 

From  these  authorities  it  would  seem  to  follow  that  the  position  of  appel- 
lant is  correct.  We  have  no  doubt  of  its  correctness  at  common  law ;  but  how 
fltands  the  question  when  viewed  in  the  light  of  the  provisions  of  our  consti- 
tution? At  common  law,  and,  we  suppose,  in  most  of  the  states,  to  plead 
successfully  former  acquittal,  the  first  trial  must  have  been  upon  a  good  and 
sufficient  indictment,  information,  or  complaint.  Is  this  the  case  in  this  state? 
Section  14  of  the  bill  of  rights  reads:  *'No  person,  for  the  same  offense,  shall 
lie  twice  put  in  jeopardy  of  life  or  liberty;  nor  shall  a  person  be  again  put 
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upon  trial  for  the  same  off  erne  after  a  verdiet  of  not  guilty  in  a  court  of  com- 
petent jurisdiction."  In  some  states  it  is  beld  that  jeopardj  does  not  attacli 
until  verdict  is  rendered.  In  this  state  it  is  now  held,  mid  was  at  the  time  of 
making  the  constitution,  the  law  of  this  state,  that  when  the  accused  pleads 
to  a  good  indictment  before  a  court  of  competent  Jurisdiction,  and  the  jury- 
are  sworn  to  try  the  case,  jeopardy  attaches.  Now,  if  this  be  so,  why  provide 
that  no  person  shall  again  be  placed  upon  trial  for  the  same  offense  after  a 
verdict  of  not  guilty  in  a  court  of  competent  jurisdiction  ?  Is  it  not  evident 
that  this  is  inhibited  by  the  jeopardy  clause  of  the  constitution?  Would  any 
court  permit  a  party  lo  be  again  tried  for  the  same  offense,  when  he  had  been* 
tried  upon  a  ffoad  and  sUfffMent  indictment,  before  a  court  of  competent  Jti" 
risdictiont  and  acquitted  by  the  jury?  Does  it  require  a  constitutional  pro- 
vision to  shield  him  from  a  second  trial,  under  the  above  facts?  We  think 
not.  But,  as  it  frequently  occurs  that  an  accused  is  placed  upon  trial  for  an 
offense  before  a  court  of  competent  jurisdiction,  upon  indictments  vicious  in 
substance^  and  that  long  and  tedious  trials  are  had,  resulting  in  verdicts  of 
acquittal,  was  it  not  the  intention  of  the  constitution  to  say  to  the  state  that 
the  accused  shall  not  be  tried  again  for  the  same  offense,  though  tlie  indict- 
ment was,  in  substance,  insufficient?  After  a  most  thorough  examination 
of  this  subject,  we  are  of  the  opinion  that  this  was  the  intention  of  the  fram- 
ers  of  the  constitution.  We  could  enlarge  upon  this  subject,  but  have  not  the 
time. 

Before  leaving  this  subject,  we  desire  to  give  some  illustrations  as  to  what 
we  mean  by  the  same  offense.  A.  is  charged,  in  the  first  instance,  with  mur- 
der of  B.,  by  shooting  him.  He  is  acquitted.  In  the  second  indictment  he  is 
charged  with  the  murder  of  B.  by  stabbing  him  with  a  knife,  or  by  striking 
him  with  a  stick  or  bludgeon.  The  offenses  are  not  the  same;  and  if  the  first 
indictment  had  been  good,  A.  could  not  have  been  convicted*  of  the  offense 
charged  in  the  second  indictment.  Again,  A.  is  charged  with  the  theft  of  a 
bay  horse,  the  property  of  B.,  and  is  acquitted.  He  is  again  placed  upon  trial 
for  the  theft  of  a  white  horse,  the  property  of  B.  Though  the  transaction  be 
the  same,  the  offenses  are  not  the  same.  But  let  us  suppose  that  the  indict- 
ment charging  the  theft  of  a  bay  horse,  the  pi*operty  of  B.,  fails  to  allege  that 
it  was  fraudulently  taken,  or  that  it  was  taken  without  the  consent  of  the 
owner,  or  fails  to  allege  that  the  accused  took  the  property  with  the  intent  to 
deprive  the  owner  of  the  value,  etc.  If  the  accused  is  aj:quitted,  be  can  plead 
this  acquittal  in  bar  of  another  prosecution  under  a  good  and  sufficient  indict- 
ment,— one  which  charges  him  with  the  theft  of  the  same  bay  horse,  the 
property  of  B, — an  indictment  containing  all  the  elements  of  theft  properly 
alleged.  If,  therefore,  the  accused  can  be  acquitted  under  a  bad  indictment, 
information,  or  complaint,  the  court  liaving  jurisdiction  of  the  cause  of  ac- 
tion,— the  offense, — and  this  acquittal  can  be  successfully  pleaded  to  a  second 
prosecution,  may  not  a  witness  be  guilty  of  perjury,  for  false  swearing  upon 
the  trial,  tiiough  the  jurisdiction  of  the  court  may  not  have  lawfully  attached? 
For,  if  the  court  has  jurisdiction  of  the  offense, — the  subject-matter, — and  a 
trial  results  in  a  verdict  of  not  guilty,  the  state  is  forever  barred  from  another 
prosecution  for  the  same  offense,  and  the  false  testimony  of  a  witness  may» 
and  no  doubt  would,  in  many  cases  contribute  to  an  acquittal,  and  thus  defeat 
the  ends  of  justice.  Just  here  let  us  give  another  illustration:  All  prosecu- 
tions originating  in  the  county  court  must  be  presented  by  information,  and 
the  information  must  have  for  its  support  a  complaint  verified  by  the  affidavit 
of  some  credible  person.  Now,  let  us  suppose  the  accused  is  placed  upon  trial 
upon  a  good  information,  and  is  convicted,  and  fined  HMOO.  He  pays  his  fine» 
and  is  discharged.  Afterwards  it  is  discovered  that  there  was  no  complaint. 
Now,  then,  the  jurisdiction  of  the  county  court  had  not  attached,  and  yet  the 
accused  has  been  tried  upon  a  good  information,  before  a  court  of  competent 
jurisdiction.    Will  it  be  contended  that  because  there  was  no  complaint  & 
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witness  who  swears  falsely,  deliberately,  willfully,  and  intentionally  cannot 
and  should  not  be  convicted  of  perjury,  when  it  may  be  that  the  accused  was 
convicted  solely  upon  his  false  testimony  ¥  We  would  hesitate  long  before 
we  would  sanction  such  a  doctrine.  But  suppose  the  accused  be  acquitted  by 
verdict  of  not  guilty,  this  would  be  a  bar  to  anotlier  prosecution,  when  it  may 
be  that  this  verdict  was  obtained  by  the  false  testimony  of  a  witness,  who,  if 
we  are  wrong  in  our  views  upon  this  subject,  is  beyond  the  reach  of  the 
penal  laws  of  this  state.    To  this  we  cannot  agree. 

Concede  that  the  jurisdiction  of  the  court  h^  not  properly  attached  to  the 
particular  case,  yet  there  was  a  trial  before  a  court  of  competent  jurisdiction, 
upon  a  charge  of  an  offense,  and,  though  not  properly  before  the  court,  its 
adjudication,  if  resulting  in  a  verdict  of  not  guilty,  has  such  force  and  effect 
as  will  enable  the  accused  to  plead  that  the  matter  was  res  acyudieata, — 
plead  this  trial  before  a  court  of  competent  jurisdiction,  and  verdict  of  not 
guilty,  in  bar  of  another  prosecution.  The  judgment  in  such  a  case  would 
not  be  a  nullity  as  to  both  the  state  and  the  accused,  for,  whilethe  state  would 
be  bound  by  it,  the  accused,  if  convicted,  would  not.  The  state  being  bound 
by  such  a  judgment,  by  reason  of  such  a  trial  and  verdict,  we  are  clearly  of 
the  opinion  tlmt  a  witness  swearing  falsely  upon  such  a  trial  would  be  guilty 
of  prajury.  In  the  indictment,  perjury  is  assigned  upon  both  material  and 
immaterial  matter.  The  court  below  very  carefully  confined  the  jury  to  that 
which  was  material,  and  properly  assigned  as  perjury,  requiring  the  jury  to 
believe,  beyond  a  reasonable  doubt,  from  the  evidence,  the  material  matter 
which  had  been  properly  assigned  as  perjury,  before  they  could  convict;  thus 
eliminating  all  immaterial  matter  from  the  issue.  But  the  jury  were  in- 
structed to  look  to  all  the  evidence  before  them  which,  in  their  judgment, 
bore  upon  the  question,  in  determining  whether  or  not  defendant  testified  on 
the  trial  of  Green  Wright  that  he  (appellant)  saw  Wright  have  a  pistol  on  the 
occasion  referred  to  in  the  charge  above,  and,  if  so,  whether  such  statement 
was  true  or  false.  Counsel  for  appellant  objects  to  this  part  of  the  charge 
because,  as  it  is  urged,  the  jury  were  authorized  by  it  to  convict  upon  imma- 
terial matter.  We  do  not  so  understand  the  charge.  Perjury  can  be  estab- 
lished by  circumstances,  as  well  as  may  other  offenses.  Let  us  suppose  that 
the  witness,  in  his  testimony,  gave  a  circurastanlial  account  of  the  material 
facts,  and  that  perjury  is  assigned  upon  the  material  facts,  the  prosecution 
would  be  permitted  to  prove  that  he  swore  falsely  as  to  the  circumstantial, 
though  immaterial  in  aid  or  corroboration  of  the  evidence  adduced  to  prove 
that  he  swore  falsely  as  to  the  material  facts. 

There  are  other  objections  urged  to  the  charge,  but  we  do  not  believe  they 
are  obnoxious  to  the  criticisms  urged  by  counsel,  and  taken  as  a  whole,  it  is 
a  good  application  of  the  law  to  the  facts  of  the  case.  Counsel  assigns  for 
error  the  overruling  of  the  motion  for  new  trial,  because  the  verdict  is  un- 
supported by,  and  contrary  to,  the  evidence.  Perjury  must  be  established  by 
the  testimony  of  at  least  two  credible  witnesses,  or  of  one  witness  corrobo- 
rated strongly  by  other  evidence,  as  to  the  falsity  of  defendant's  statements 
under  oath.  One  witness  swore  positively  to  the  falsity  of  defendant's  state- 
ments, and  he  was  very  strongly  corroborated  by  the  testimony  of  other  wit- 
nesses, as  well  as  by  the  circumstances  of  the  case.  Hence,  viewing  the 
cas«5  in  the  light  of  the  evidence  which  supported  the  verdict,  we  think  the 
measure  of  the  law  has  been  filled.  But,  if  the  witnesses  for  the  defendant 
swore  the  truth,  there  was  no  perjury.  There  being  a  confiict,  it  was  the 
province  of  the  jury  to  settle  this  matter,  which  was  done  against  the  verac- 
ity of  his  witnesses;  from  which  this  court  cannot  furnish  relief.  After  a  ma* 
lure  consideration  of  this  case,  we  have  found  no  such  error  as  will  justify  a 
reversal  of  the  judgment,  and  it  is  affirmed. 
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ANDBB80N  t>.  State. 
{C(mrt  of  Appeals  of  Texas.    February  28, 1887.) 

Perjcbt—Evidbnce— False  Statements  as  to  Cobrelattve  Facts. 

In  a  trial  for  penury,  the  prosecution,  in  order  to  sustain  a  proper  assignment  of 
perjury,  is  entitled  to  show  the  falsity  of  defendant's  statements  regarding  other 
and  oorrelaUye  f  aots. 

Appeal  from  district  court,  Henderson  county;  F.  A.  Williams,  Judge. 
On  motion  for  rehearing.    The  facts  will  be  found  in  Anderson  v.  8tatet 
ante,  40. 
/.  B.  Bishop,  for  appellant    Asst  Atty.  Gen,  Burts,  for  appellee. 

Hurt,  J.  The  questions  herein  arise  on  a  motion  for  rehearing.  Some  of 
them,  whUe  considered  and  passed  upon  in  the  opinion  affirming  the  judgment, 
were  not  discussed  at  length.  Being  again  pressed  in  support  of  the  motion, 
they  will  be  more  extensively  treated.  Perjury  was  assigned  upon  the  state- 
ment that  app^ellant,  Anderson,  saw  Green  Wright  have  a  pistol  at  the  old 
Masonic  hall,  in  Henderson  county,  where  the  colored  people  were  holding  a 
festival.  The  charge  of  the  court,  in  the  moet  explicit  terms,  directed  the 
jury  to  a  finding  upon  the  truth  or  falsli^  of  this  statement.  The  instruction 
on  this  head  was  to  the  effect  that,  though  they  might  believe  that  the  other 
evidence  given  at  the  same  time,  and  upon  the  same  trial,  by  appellant  was 
false,  yet,  in  order  to  convict,  the  jury  must  conclude  that  this  particular 
statement,  upon  which  the  perjury  was  assigned,  was  false.  After  this  in- 
struction, in  which  the  court  carefully  confined  the  issue  to  the  truth  or  falsity 
of  this  statement,  the  further  instruction  was  given  that  the  jury  would  look 
to  h11  the  evidence  given  before  them  which,  in  their  judgment,  had  a  bearing 
u|K}n  the  question  of  deteimining  whether  or  not  defendant  testified  on  the 
trial  of  Green  Wright  that  the  said  Wriglit  had  a  pistol  on  the  occasion  re- 
ferred to;  and,  if  so,  whether  such  statement  was  true  or  false. 

Upon  the  trial  of  Wright  for  carrying  a  pistol,  appellant,  Anderson,  testified, 
in  addition  to  the  fact  that  Wright  had  a  pistol,  to  certain  attendant  circum- 
stances, such  as  that  he  (Wright)  took  it  out  from  a  pair  of  saddle-bags  in 
the  presence  of  certain  named  persons.  Perjury  was  assigned  upon  the  con- 
oomitant  statements  also.  There  was  testimony  tending  strongly  to  show 
that  eadh  of  them  was  false.  It  is  evident  that,  although  the  charge  confined 
the  jury  to  the  statement  assigned  as  perjury,  viz.,  that  appellant  saw  Wright 
have  the  pistol  at  the  festival,  at  the  time  and  place  named,  the  jury  are  re- 
quired by  the  charge  to  look  to  all  the  evidence,  and  hence,  all  the  statements 
made  by  Anderson,  whether  assigned  for  perjury  or  not,  in  determining  whether 
the  statement  assigned  was  true  or  false.  To  the  instruction  requiring  the  jury 
to  look  to  all  the  evidence  in  determining  the  truth  or  falsity  of  the  material 
statement  assigned  as  perjury,  counsel  for  defendant  earnestly,  and  with  great 
oonfidence,  objects,  and  in  support  of  the  objection  relies  upon  the  case  of 
iState  V.  Buie,  43  Tex.  532.  That  case  is  in  point,  and  most  clearly  supports 
tlie  objection. 

Before  entering  upon  a  review  of  the  Buie  Case,  we  desire  to  make  some 
observations  with  regard  to  a  question  sometimes  used  with  reference  to  per- 
jury. It  frequently  happens  in  well-considered  decisions  of  the  court,  that 
the  words  "material,''  *' immaterial,"  or  "facts,"  are  incautiously  used.  No 
"facts,"  "matter,"  or  "statement"  is  material,  unless  assigned  as  perjury; 
unless  the  fact  or  statement  thus  assigned  is  relevant  to  the  issue  in  the  case. 
This  is  the  case  in  a  particular  sense,  but  not  in  a  general  case.  If  not  as- 
signed as  perjury,  the  fact  or  statement,  though  material,  and  though  it  could 
have  been  properly  assigned,  and  though  evidently  false,  a  convictkm  cannot 
he  had  upon  it.  But  suppose  the  matter  or  statement  is  not  assigned  for  per- 
jury, does  it  follow  that,  because  not  assigned,  it  cannot  be  relevant  and 
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competent  evidence  in  deterraining  whether  the  statement  assigned  is  or  ie 
not  false?  The  Bute  Case  so  holds,  but  to  this  doctrine  we  cannot  agree. 
Instance  the  case  before  the  justice  against  Wright  for  carrying  the  pistol. 
Appellant,  Anderson,  is  a  witness  upon  the  trial.  He  sweai*s  that  he  saw 
Wright  have  a  pistol  at  the  old  Masonic  hall  in  Henderson  county,  where  the 
colored  people  were  holding  a  festival,  at  the  date  charged  in  the  complaint. 
The  state  then  closed  its  examination.  Upon  cross-examination  Anderson 
goes  into  the  particulars,  relating,  among  other  things,  that  in  the  presence 
of  certain  named  parties  he  saw  Wright  take  the  pistol  from  his  saddle-bags. 
Defendant  introduces  as  wituesses  the  persons  named,  and  proves  beyond 
question,  by  them,  that  tbey  were  present  as  stated;  that  they  saw  Wrightr 
but  dill  not  see  him  have  a  pistol;  that  they  saw  no  saddle-bags,  and  that  he 
had  none  with  him.  What  legitimate  use  can  defendant  make  of  this  impeach- 
ing  testimony?  Undoubtedly  it  can  be  used  to  impeach  the  witness, — the 
reasoning  being  that,  as  he  swore  falsely  about  the  saddle-bags,  he  also  swore 
&lsely  about  the  pistol.  This  needs  no  further  illustraticMi,  it  being  self-evi- 
dent. In  harmony  with  this  is  the  case  of  Bex  v.  QardineVf  8  Car.  &  P.  737. 
Gardiner  was  indicted  for  perjury,  **in  falsely  deposing  before  a  magistrate  that 
the  prosecator  had  a  venerial  affair  with  a  donkey,  and  that  the  defendant  saw 
tlmt  the  prosecutor  had  thefiapof  his  trousers unbottoned  and  hanging  down» 
and  that  he  saw  the  inside  of  the  flap."  To  disprove  this,  the  prosecutor  and 
bis  brother  were  examined.  The  former  negatived  the  whole  statement,  and 
both  witnesses  swore  that  they  went  to  the  field  mentioned  in  the  deposition^ 
and  that  prosecutor  paited  from  his  brother  to  see  whether  the  donkey,  which 
was  full  in  foal,  was  able  to  go  a  certain  distance;  that  he  was  absent  about 
three  minutes;  that  the  trousers  he  had  on,  which  were  produced,  had  no  flap. 
In  this  case  the  evidence  was  held  not  only  admissible,  but  sufficient  corrobora- 
tive proof  to  sustain  a  conviction.  It  must  be  remembered  that  perjury  was 
not  assigned  upon  the  statement  relating  to  the  flaps  of  the  prosecutor's  pants^ 
but.  if  in  fact  there  was  no  flap  in  his  pants,  this  would  bea  very  cogent  reason 
for  believing  that  the  entire  statement  with  regard  to  the  "venerial  affair" 
with  the  donkey  was  a  sheer  fabrication.  Believing  the  doctrine  of  the  Bute 
Cage  to  be  unsanctioned  by  reason  and  authority,  it  is  hereby  overruled.  As 
establishing  the  doctrine  that,  on  a  trial  for  perjury,  cognate  perj.uries  may  be 
proved,  see  Whart.  Grim.  Ev.  g  53,  and  State  v.  Raymond,  20  Iowa,  582. 

Separately,  and  in  consultation,  we  have  carefully  examined  the  statement 
of  facts  with  the  result  of  reaching  the  same  conclusion  as  that  announced  in 
the  o[ anion  heretofore  filed  in  the  case.  That  there  is  much  conflict  in  the 
testiiiiony,  is  true,  but  in  passing  upon  its  efliclency  to  support  the  judgment, 
we  are  to  take  as  true  that  which  would  support  the  verdict.  Viewing  the 
testimony  in  this  light,  we  cannot  say  that  it  does  not  suppcMii  the  finding  of 
the  jury;  and  the  motion  for  rehearing  must  therefore  be  refused. 


Piper  et  ah  v,  Stratten. 

iSupreme  C<mrt  of  Texas,    November  1, 1887.) 

RacErvsR— liSAVB  to  Sub— What  Amoukts  to. 

Pl^ntiffs,  holders  of  a  note  given  by  defendant  as  receiver  in  a  suit  for  the  parti- 
tion of  lands  in  one  county,  applied  to  the  district  judge  there  for  leave  to  sue  the 
receiver  in  another  ooiinty,  where  he  and  plaintlfEs  both  resided.  The  judge  indorsed 
the  application  as  follows :  "  The  part^  can  sue  if  he  chooses ;  but  there  is  no  earthlr 
occasion  for  it,  because  the  receiver  has  instructions  to  pay  all  d^yts,  and  to  sell 
property  to  supply  the  money  demand  on  him. "  Held,  that  the  indorsement  did  not 
amount  to  consent  to  bring  the  suit,  and  that  without  consent  the  suit  could  not  be 
maintained. 

Commissioners'  decision.    Appeal  from  district  court,  Uvalde  county* 
O.  Ellis,  for  appellant. 
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Maltbib,  J.  On  the  3d  day  of  March,  1886,  appellants  filed  their  petition 
in  the  district  court  of  Uvalde  county,  against  appellee,  N.  L.  Stratten,  al- 
leging that  said  Stratten,  as  the  receiver  of  the  estate  of  W.  B.  Knox,  was  on 
2d  day  of  January,  1886,  indebted  to  them  in  the  sum  of  $3,750.28,  and  that 
he  on  that  day  executed  his  promissory  note  to  them  for  said  sum  of  money, 
due  one  day  afterdate;  said  petition  further  alleging  that  in  a  suit  pending  in 
the  district  court  of  Bexar  county,  of  Martha  Knox,  guardian  of  Annie  Knox, 
a  minor,  against  Rachel  Eckford  et  aL,  to  partition  the  estate  of  W.  B.  Knox, 

deceased,  said  court  on  the day  of ,  1884,  appointed  said  N.  L. 

Stratten  receiver  of  said  estate,  with  power  to  sue  or  be  sued,  and  to  preserve 
the  property  of  said  estate  pending  the  litigation,  which  suit  is  still  pending. 
That  said  Stratten  qualified  as  receiver,  and  as  such  was  in  the  possession 
of  all  property  of  said  estate;  and  that,  in  ^rformance  of  his  duties,  he  in- 
curred the  indebtedness  for  which  the  above  note  was  executed.  That  ap- 
pellants and  appellee  were  residents  of  Uvalde  county,  and  that  the  district 
court  of  Bexar  had  granted  appellants  permission  to  bring  this  suit.  Peti- 
tion prayed  judgment  against  appellee,  as  receiver,  for  amount  of  note  and 
costs,  and  for  a  lien  on  the  property  of  the  estate  of  said  Knox,  to  be  paid  out 
of  the  property  thereof;  to  which  appellee  filed  his  answer  on  17th  of  March, 
in  which  he  stated  that  he  only  entered  an  appearance  for  the  purpose  of  filing 
exceptions  to  said  petitions,  which  are:  First.  It  appears  from  the  petition 
that  defendant  is  sued  as  the  receiver  of  the  estate  of  W.  B.  Knox;  that  he 
was  appointed  receiver  of  said  estate  by  the  district  court  of  Bexar  county,  in 
a  suit  then  and  still  pending  in  said  court.  Wherefore  this  court  has  no  juris- 
diction of  the  subject-matter  or  of  the  defendant  as  such  receiver.  Second. 
That  there  are  not  proper  parties  defendant  to  this  suit.  Third.  Because  the 
petition  shows  no  authority  for  the  execution  of  the  note  sued  on,  or  for  the 
institution  of  the  suit.  Prayer  that  plaintiffs  be  required  to  produce  and  make 
exhibit  of  their  authority  from  the  district  court  of  Bexar  county  to  bring  this 
suit,  before  the  hearing  of  these  exceptions.  On  19th  of  March,  plaintiffs 
filed  in  said  suit  the  following  exhibit,  which  was  shown  to  have  been  granted 
by  the  district  judge  of  Bexar  county  at  chambers,  in  answer  to  a  petition  for 
leave  to  file  this  suit:  "The  party  can  sue  if  he  chooses;  but  there  is  no  earthly 
occasion  for  it,  because  the  receiver  has  instructions  to  pay  all  debts,  and  to 
sell  property  to  supply  the  money  demands  on  him.  G.  H.  Moonan,  District 
Judge. '^  On  March  20th,  the  court  found  that  plaintiffs  had  no  authority 
from  the  district  court  of  Bexar  to  bring  the  suit  in  Uvalde  county,  sustained 
defendant's  exceptions,  and  dismissed  plaintiffs'  said  suit;  to  which  they  ex- 
cepted, and  gave  notice  of  appeal,  and  have  assigned  the  sustaining  of  said 
exceptions  as  error,  under  appropriate  assignments. 

The  only  question  involved  in  this  appeal  is  one  of  practice.  Should  a  re- 
ceiver be  sued  in  the  court  in  which  the  suit  is  pending  about  the  property  he 
has  been  appointed  to  take  charge  of,  or  may  he  be  sued  in  the  county  of  his 
residence,  and  in  a  different  court?  It  is  well  settled  that  receivers  are  of- 
ficers of  the  court,  and  that  it  is  their  duty  to  obey  its  orders,  and  that  it  is 
the  duty  of  the  court  appointing  the  receiver  to  compel  the  settlement  of 
claims  against  the  property  in  his  possession  in  the  most  expeditious  manner, 
so  as  to  avoid  litigation  and  expense  to  the  fund  in  charge  of  the  court. 
High,  Bee.  p.  147,  §  177.  A  receiver  being  an  ofiicer  of  the  court,  acting 
under  its  directions,  and  in  all  things  subject  to  its  authority,  it  is  contrary 
to  the  established  doctrines  of  courts  of  equity  to  permit  him  to  be  made  a 
party  defendant  to  litigation  without  the  consent  of  such  court;  this  being 
for  the  purpose  of  avoiding  expensive  litigation.  Id.  p.  205,  §  254.  When 
application  was  made  to  the  district  court  of  Bexar  county  for  leave  to  sue 
the  receiver  in  Uvalde,  appellants  were  plainly  informed  that  a  suit  was  un- 
^  necessary;  that  the  receiver  already  had  orders  to  sell  property  to  meet  all 
moneyed  demands;  and  the  intimation  therefore  was  plain  that  if  application 
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should  be  made  to  that  court,  the  receiver  would  be  compelled  to  obey  the  or- 
ders of  the  court  by  paying  off  and  discharging  all  expenses  incurred  in  the 
preservation  of  the  estate.  It  is  true  that  a  portion  of  the  declaration  of  the 
judge, oonstnied  by  itself,  would  authorize  the  suit;  but,  taking  it  altogether, 
and  construing  it  in  the  light  of  the  law  governing  receiverships,  we  are  of 
the  opinion  that  it  did  not  authorize  this  suit.  The  consent  of  the  court  is  not 
necesnary  to  authorize  a  suit  against  a  receiver  holding  property  adversely  to 
the  claimant,  but  in  such  cases  suit  may  be  brought  in  any  court  having  juris- 
diction of  the  parties  and  subject-matter.  Hills  v.  Parker,  111  Mass.  508; 
Kinnep  v.  Crocker,  18  Wis.  80;  Bank  v.  Risley,  19  N.  Y.  369.  We  have  not 
been  able  to  find  any  case  that  holds  that  suit  can  be  maintained  against  a  re- 
ceiver, in  reference  to  matters  pertaining  to  or  growing  out  of  his  trust,  filed 
without  the  consent  of  the  court  appointing  such  receiver.  It  may  be  true 
that  a  receiver  would  have  the  right  to  execute  his  note  in  litigation  of  an  in- 
debtedness incurred  in  the  execution  of  his  trust;  but  the  court  whose  officer 
he  is  would  have  the  right  to  inquire  into  the  validity  and  reasonableness  of 
such  demand,  just  as  though  it  was  presented  in  the  form  of  an  open  account. 
After  the  exceptions  were  sustained,  appellants  did  not  ask  leave  to  file  a  trial 
amendment,  or  that  the  cause  be  oon tinned  over  for  any  purpose;  and,  as 
said  exceptions  went  to  the  merits  of  the  petition,  there  was  no  error  in  dis- 
missing it,  and  we  conclude  the  judgment  should  be  affirmed. 

WnjLiE,  C.  J.    Report  of  commission  of  appeals  examined,  their  opinion 
adc^ted,  and  the  Judgment  affirmed. 


Weiss  v.  Oliver  et  aL 
(Supreme  Court  of  Texas.    November  1, 1887.) 

1.  FBArDUIiBNT  COXVETAHCRS— CONVBTANCE  TO  BbOTHEB— PROOF  OF  FrAUB. 

An  inaolvent  debtor,  shortly  before  the  levy  of  attachments  against  his  pronerty, 
conveyed  to  his  brother,  a  clerk  in  his  business,  his  principal  asset — a  warenouse 
and  lot,  for  an  alleged  consideration  of  $400  for  balance  of  salary.  During  the  time 
the  debt  was  allegM  to  have  been  incurred,  the  brother's  salary  was  $80  per  month 
for  the  first  year  and  $60  subsequently,  aU  of  which,  the  evidence  tended  to  show, 
he  probably  spent,  as  ho  lived  freely,  and  did  not  show  that  he  had  any  other 
means.  The  debtor  remained  In  possession  of  the  warehouse  until  the  attachment. 
Held,  that  the  conveyance  was  fraudulent.^ 
%.  Sam*— EviixNos— Dbolabatioks  of  Orantob. 

In  a  Boit  ia  which  the  honajides  of  a  conveyance  was  called  In  question,  the  ven- 
dor was  called  as  a  witness  to  support  it.  Held,  that  declarations  made  by  him 
after  the  date  of  the  conveyance  relative  to  its  onaracter  were  admissible  in  evi- 
dence to  contradict  him. 

Commissioners'  decision.    Error  from  district  court.  Limestone  county. 

Action  of  trespass  to  try  title  to  a  warehouse  and  lot  in  Mexia,  brought  by 
Max  Weiss,  claiming  under  a  conveyance  from  Solomon  Weiss,  against  Oliver 
&  Griggs,  who  had  purchased  the  property  at  a  sheriff's  sale  under  attach- 
ments against  Solomon  Weiss'  property. 

X.  /.  Farrar,  for  plaintiff  in  error. 

Acker,  J.  This  suit  was  brought  by  plaintiff  in  error  against  defendants 
in  error,  on  the  19th  day  of  January,  1883,  in  trespass,  to  try  title  for  a  house 
and  lot  in  the  town  of  Mexia,  in  Limestone  county.  Defendants  answered 
March  12,  1883,  by  general  demurrer,  plea  of  not  guilty,  and  specially,  that 

1  Transactions  between  father  and  child,  brother  and  sister,  husband  and  wife,  and 
others,  between  whom  there  exists  a  natural  and  strong  motive  to  provide  for  a  defend- 
ant at  the  ezpenae  of  honest  creditors,  may  be  shown  to  be  fraudulent  by  less  proof, 
and  the  party  claiming  the  benefit  of  such  transaction  is  held  to  a  fuller  and  stricter 
proof  of  its  justice  and  f  aimess^han  would  be  required  if  the  transaction  was  between 
strangers.    Burt  v.  Timmons,  (W.  Va.)  2  S.  E.  Rep.  780,  and  note. 
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Solomon  Weiss,  plaintifTs  vendor,  conveyed  the  hoase  and  lot  in  controversy 
to  plaintiff  with  the  intent  to  hinder,  delay,  and  defraud  his  creditors,  and 
that  plaintiff  knew  of  such  fraudulent  intent  at  the  time  said  conveyance  was 
made.  The  case  was  tried  by  the  court  October  5,  1883,  and  judgment  ren- 
dered for  defendants.  Plaintiff  filed  assignment  of  errorst-and  brings  the  case 
to  tliis  court  by  writ  of  error.  Both  plaintiff  and  defendants  deraign  title  to 
the  lot  in  controversy  under  Solomon  Weiss, — plaintiff,  by  voluntary  convey- 
ance from  Solomon  Weiss,  dated  December  27,  1881;  and  defendants,  by 
judgment  in  an  attachment  suit  against  Solomon  Weiss,  rendered  by  default 
on  the  1st  day  of  March,  1882,  and  foreclosing  an  attachment  lien  fixed  by 
levy  of  the  writ  on  the  29th  day  of  December,  1881,  an  order  of  sale  issued 
on  said  judgment,  and  sheriff's  deed  conveying  the  lot  to  defendants.  It  is 
insisted  by  plaintiff  in  error  that  the  court  erred  in  its  fourth  conclusion  of 
fact,  whicli  is  as  follows:  ''The  consideration  named  in  said  deed  of  Decem- 
ber 27.  1881,  was  fictitious  and  colorable,  namely,  that  at  the  time  of  the  ex- 
ecution of  said  deed,  the  said  Solomon  Weiss  was  not  indebted  to  plaintiff  in 
the  sum  of  8400;  that  he  owed  plaintiff  very  little,  if  anything,  at  that  time; 
that  said  Solomon  Weiss  was,  at  the  time  of  the  execution  of  said  deed,  in- 
solvent; that  said  house  and  lot  were  necessary  to  enable  said  Solomon  Weisa 
to  carry  on  his  business  of  a  merchant;  that  there  had  been  no  actual  change 
in  the  possession  of  said  house  and  lot  at  the  time  defendants  levied  their 
writ  of  attachment  thereon ;  that  said  sale  was  made  out  of  the  due  course  of 
business,  and  was  not  based  upon  sufficient  or  valid  consideration;  and  that 
same  was  made  to  binder,  delay,  and  defraud  the  creditors  of  said  Solomon 
Weiss;  and  that  plaintiff  had  notice  of  the  foregoing  facts."  If  the  evidence 
adduced  upon  the  trial  supports  this  conclusion,  or  is  not  clearly  against  it, 
the  judgment  of  the  court  below  must  be  affirmed. 

Tills  court,  in  deciding  the  question  here  presented,  is  governed  by  the  same 
rule,  whether  the  case  has  been  tried  below  by  the  court  or  by  a  jury.  It  ap- 
pears from  the  evidence  that  Solomon  Weiss,  under  whom  both  parties  claim, 
is  a  brother  of  plaintiff;  .that  plaintiff  was  a  clerk  in  his  store,  at  Mexia,  from 
15th  March,  1880,  to  January  1,  1882;  the  firet  year  at  a  salary  of  $80  per 
month,  and  the  remainder  of  the  time  at  $50  per  month.  J.  0.  Smith,  Jr., 
was  also  employed  by  Solomon  Weiss  as  a  clerk.  On  December  27,  1881, 
Solomon  Weiss  conveyed  the  land  in  controversy  to  his  brother  Max,  plaintiff 
in  this  suit,  and  the  conveyance  was  filed  and  recorded  same  day.  This  deed 
recites  a  consideration  of  $400.  Plaintiff  introduced  the  testimony  of  hia 
vendor,  Solomon  Weiss,  from  which  it  appears  that  the  conveyance  was  made 
in  payment  of  $400  due  by  the  writings  to  plaintiff  for  clerk  hire;  that  dur- 
ing the  2^  months  that  plaintiff  had  worked  for  Solomon  Weiss,  he  had 
been  paid  only  $417.60,  leaving  balance  due  of  $417.40;  that  he  conveyed  the 
house  and  lot  to  plaintiff  because  plaintiff  preferred  real  estate  to  money.  On 
cross-examination,  this  witness  testified  that  he  could  not  remember  what  hia 
indebtedness  was  on  27th  December,  1881,  and  could  not  give  names  of  cred- 
itors and  residence  and  amounts  due  on  December  27,  1881,  because  he  had 
not  his  books:  that  on  December  27,  1881,  his  available  assets  consisted  of  a 
stock  of  general  merchandise,  book-accounts,  and  notes,  the  value  of  which 
he  could  not  remember;  that  he  does  not  know  what  portion  of  hia  indebted- 
ness has  been  paid  since  December  27,  1881;  that  he  had  not  made  any  set- 
tlement himself;  that  the  claim  of  H.  B.  Clafiin  &  Go.  had  been  settled  by 
his  brother,  A.  Weiss,  but  not  of  his  request;  that  he  had  no  available  as- 
sets, and  is  indebted  to  all  his  creditors,  but  does  not  know  how  much;  that 
he  did  not  consider  himself  insolvent  on  December  27, 1881;  that  he  is  clerk- 
ing for  his  brother  and  brother-in-law,  Cohn  &  Weiss;  that  he  could  not 
recollect  tlie  day  in  December,  1881,  when  the  attachments  of  Meyer,  Weisa 
&  Co.  and  Drefus  were  levied  on  his  stock  of  goods  in  Mexia,  nor  for  what 
amount;  that  Drefus  is  his  second  cousiu;  that  he  owed  Drefus  for  money 
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loaned — ^he  tiiought  in  spring  or  summer  of  1880—to  carry  on  his  business 
at  Mexia;  that  he  does  not  remember  the  date  of  the  note;  that  he  had  not 
brought  suit  against  Meyer,  Weiss  &  Go.  and  Dref us,  for  levying  their  at- 
tachments, because  he  liad  not  the  means  to  conduct  such  suits;  that,  shortly 
before  the  levy  of  these  attachments,  he  wrote  to  New  Orleans,  inquiring 
as  to  terms  apon  which  he  could  get  his  goods  auctioned  off;  that  neither 
the  reprcsentatlYe  of  Meyer,  Weiss  &  Co.,  nor  Drefus,  told  him,  the  day 
their  attachments  were  levied,  that  his  letter  to  New  Orleans  was  the  basis 
for  the  attachment  suits;  tharf;  these  parties  told  him  that  the  ground  of 
their  attachments  was  that  he  was  transferring  his  property  with  intent  to 
defraud  his  creditors;  that  said  ground  was  false;  that  he  told  B.  Oliver,  at 
the  time  the  attachments  were  levied,  or  a  short  time  thereafter,  that  he  ex- 
pected to  compromise  with  his  creditors;  that  he  did  not  state,  to  Oliver  at 
what  time  he  would  pay  the  claim  of  Oliver  &  Griggs;  did  not  promise  to  do 
10  in  60  or  90  days;  that  he  told  Oliver  that  he  had  nothing  with  which  to  se- 
cure the  claim;  that  he  expected  to  ig;et  the  money  to  compromise  from  his 
friends;  that  Oliver  asked  him  to  turn  over  to  him  warehouse  receipts  for  20 
bales  of  cotton  to  settle  the  claim  of  liis  firm,  and  he  told  Oliver  he  had  to  sell 
the  cotton  to  pay  some  of  his  clerks ;  that  he  had  not,  at  that  time,  turned  over 
said  receipts  to  any  of  his  clerks;  they  were  then  in  his  possession,  and  he 
sold  the  cotton.  Oliver  then  asked  for  a  deed  to  the  lot  in  controversy,  and 
be  told  him  he  had  sold  it  to  Max  Weiss;  that  he  does  not  remember  that  Ol- 
iver asked  for  a  deed  to  the  farm,  with  which  the  names  of  Morrow  and  Smith 
are  associated;  that  Oliver  did  not  ask  him  for  the  notes,  and  he  did  not  say 
he  had  sold  the  farm  for  cash;  that  the  farm  was  bought  in  the  fall  of  1881, 
and  belonged  to  J.  G.  Smith,  Jr. ;  that  the  deed  was  made  in  his  name,  for 
convenience,  and  he  afterwards  deeded  it  to  Morrow,  at  the  request  of  Smith. 
The  farm  was  Smith's  all  the  time.  Plaintiff  was  present  at  the  trial,  and 
testified,  in  his  own  behalf,  that  he  worked  for  Solomon  Weiss,  in  1881,  on  a 
contract  for  $80  per  month  from  March  15,  1880,  to  March  15,  1881,  and  $50 
per  month  from  that  time  until  Solomon  Weiss  closed  business ;  that  his  wages 
were  paid  him  partly  in  merchandise,  partly  in  cash,  and  partly  in  a  house  and 
lot,  and  was  paid  along  as  he  worked ;  that  the  itemized  account  set  forth  in 
the  testimony  of  Solomon  Weiss,  which  he  had  examined,  is  correct,  to  the 
best  of  his  knowledge.  At  the  time  Solomon  Weiss  executed  the  deed  to  him, 
Solomon  owed  him,  and  he  preferred  real  estate  to  cash  for  the  amount  his 
brother  owed  him;  that  Solomon  Weiss  did  not  pay  him  in  money,  and  then 
deed  him  the  lot  to  prevent  any  creditor  getting  it;  that  he  took  the  lot  in 
part  payment  of  what  was  due  him.  R.  Oliver  testified  for  defendants  that 
he  called  on  Solomon  Weiss  on  the  morning  of  December  27,  1881,  when  the 
attachments  were  levied  against  Solomon  Wei8s,*(plaintifl  not  being  present,) 
and  asked  him  when  he  expected  to  pay  the  claim  of  Oliver  &  Griggs.  He 
replied  that  he  would  settle  with  his  creditors  in  60  or  90  days ;  that  he  asked 
Solomon  to  secure  the  claim,  and  he  said  he  had  nothing  with  which  to  secure 
it;  that  he  then  asked  Weiss  to  turn  over  warehouse  receipts  for  20  bales  of 
cotton  that  he  held,  and  Weiss  replied  that  he  had  turned  them  over  to  his 
clerks,  to  pay  them  off;  that  he  then  asked  Weiss  to  deed  the  lot  in  contro- 
versy to  bis  firm  in  settlement,  and  he  replied  that  he  had  conveyed  it  to  Max 
Weiss;  that  he  then  asked  Solomon  for  a  deed  to  the  farm,  and  he  said  the 
farm  belonged  to  J.  G.  Smith,  Jr. ;  that  Max  Weiss  was  a  single  man,  of  so- 
cial habits,  and  would  play  billiards  frequently  with  the  boys  at  night,  and 
smoke  cigars,  and  take  a  drink;  that  the  board,  clothing,  washing,  and  ex- 
penses that  a  man  of  plaintiff's  habits  must  incur,  would  amount  to  $80  or 
$40  per  month;  that  Solomon  Weiss  had  goods  stored  in  the  house  on  the  lot  at 
the  time  he  had  the  conversation  alluded  to  above;  that  this  conversation  oo- 
cuned  just  after  the  United  States  marshal  made  the  liens  of  Meyer,  Weiss  & 
Co.  and  Drefus,  which  were  upon  all  the  goods  of  Solomon  Weiss;  that,  at 
v.7s.w.no.l 


Digitized  by  VjOOQIC  ^ 


50  SOUTHWESTERN  BBPORTEB.  [TcX. 

the  time  of  the  oonversation,  his  goods  were  in  custody  of  the  marshal,  and 
the  doors  of  the  houses  containing  the  goods  were  closed ;  that  the  warehouse 
is  the  house  in  controversy,  and  was  built  by  Solomon  Weiss  a  year  or  so  be- 
fore his  failure,  and  was  used  by  him,  in  connection  with  his  main  store,  as 
a  store-room  for  heavy  goods,  and  was  necessary  for  that  purpose.  Two  or 
three  other  witnesses,  who  lived  in  Mexla,  testified  for  defendants  that  it 
would  cost  a  young  man  of  Max  Weiss*  social  position  and  habits  from  ^0  to 
^50  per  monlh  to  live  in  Mexia;  that  is,  his  board,  clothing,  washing,  and  in- 
cidental expenses  would  amount  to  that  much.  The  keeper  of  a  livery  stable 
testified  that  Max  Weiss  frequently  went  buggy  riding  on  Sundays. 

Fraudulent  intent,  it  is  true,  wiU  not  be  presumed,  and  must  be  proved; 
but  there  is  no  principle  better  settled  than  that  such  intent  may  be  proved 
by  circumstantial  evidence,  nor  is  it  necessary  that  the  circumstances  must 
be  of  so  conclusive  a  nature  as  to  exclude  every  other  hypothesis.  The  ques- 
tion of  fraudulent  intent  in  the  execution  of  a  deed  which  lies  peculiarly 
within  the  province  of  the  jury  or  court  passing  upon  the  facts,  to  be  deter- 
mined from  all  the  facts  and  circumstances  in  evidence,  and  if  the  testimony 
is  conflicting,  the  conclusion  of  the  jury  or  the  court  will  not  be  disturbed  by 
this  court.  Qiddinga  v.  Steele,  28  Tex.  732;  imn  v.  Wright,  18  Tex.  317; 
Layton  v.  Hall,  25  Tex.  204;  WeUiger  v.  Chisholm,  28  Tex.  780.  The  plain- 
tiff was  a  brother  of  his  vendor,  under  whom  both  parties  claim ;  he  was  em- 
ployed by  his  brother  as  a  clerk  in  the  store,  and  appears  to  have  received  for 
his  services  for  21|  months  only  $417.60,  while  the  evidence  shows  that  it 
would  require  from  $30  to  $50  per  month  to  defray  his  expenses  at  the  place 
where  he  lived.  He  was  present  at  the  trial,  and  did  not  attempt  to  explain 
how  he  obtained  means  for  his  support  otherwise  than  from  his  salary.  His 
vendor  and  brother  was  largely  indebted  at  the  time  he  conveyed  the  house 
and  lot  to  him.  He  introduced  his  vendor  as  a  witness  in  his  behalf,  and  this 
witness  testified  that  he  sold  20  bales  of  cotton  to  pay  wages  due  his  clerks, 
one  of  whom  was  J.  C.  Smith,  Jr.,  who,  according  to  the  testimony  of  this 
witness,  was  the  owner  of  a  farm  which  had  been  conveyed  to  this  witness, 
"for  convenience,"  some  time  in  the  fall  of  1881,  and  which  farm,  this  wit- 
ness states,  he  conveyed  to  one  Morrow,  at  the  request  of  Smith,  about  the 
time  he  conveyed  the  lot  to  plaintiff.  The  trial  judge  had  the  witnesses  be- 
fore him,  and  we  cannot  say  that  his  conclusions  on  the  facts  of  the  case  are 
clearly  wrong.  It  is  insisted  by  plaintiff  in  error  that  the  court  erred  in  per- 
mitting the  witness  Griggs,  over  defendant's  objection,  to  testify  to  state- 
ments and  declarations  made  by  Solomon  Weiss,  plaintiff^s  vendor,  on  the 
morning  of  the  29th  of  December,  1881,  two  days  after  the  conveyance  of  the 
house  and  lot  to  plaintiff.  The  cross-action  set  up  by  defendant's  answer  was 
a  suit  to  test  the  question,  whether  the  conveyance  to  plaintiff  was  fraudulent 
as  to  the  creditora  of  his  vendor;  and  plaintiff  used  his  vendor  as  a  witness 
to  prove  good  faith.  It  then  became  competent  for  defendants  to  put  in  evi- 
dence subsequent  statements  and  declarations  of  the  vendor  to  contradict  his 
evidence.    Evans  v.  8tate,  Supp.  25  Tex.  803. 

We  think  there  is  no  error,  and  it  is  our  opinion  that  the  judgment  of  the 
court  below  should  be  affirmed. 

Willie,  C.  J.  Report  of  commission  of  appeals  examined,  their  opinion 
adopted,  and  the  judgment  afhrmed. 


RiORDAN  et  oZ.  t?.  Britton. 
{Supreme  C<mrt  of  Texas.    November  18, 1887.) 

1.  Attachment— Levy— Time  of— Lien. 

An  attachment  issued  February  12th,  and  on  the  same  day  the  sheriff  went  upon 
certain  land  of  the  attachment  debtor,  and  declared  that  he  levied  thereon.    On 
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Febroaty  80tlL  he  indoived  the  writ  as  levied  on  such  land.  Held,  that  under  Bev. 
St.  Tex.  arL  107,  providing  that  attachments  shaU  be  levied  like  executions,  and 
article  2201,  providing  that  an  attachment  is  sufflciently  levied  on  land  by  indors- 
ing the  levy  thereon,  the  lien  attached  as  of  the  time  ox  the  indorsement,  and  was 
not  affected  by  the  act  of  the  officer  in  going  upon  the  land. 

i  Sams— RsTUBK— Description. 

The  return  on  a  prior  attachment  was  written  by  the  attorney  for  a  junior  at- 
tachment creditor,  and  described  the  property  as  the  ** store-house  and  lots"  of  the 
debtor.  The  attorney  knew  what  property  was  intended  to  be  levied  on,  and  knew 
the  description  of  it.  Held^  that  such  description  is  sufficient  as  against  the  jun- 
ior attachment. 

-8l  Samk—Retuhk— Laches. 

In  tzeepass  to  try  title,  phuntift  claimed  as  purchaser  under  an  attachment  is- 
sued February,  18£^  and  returned  January,  18^.  It  appeared  that  the  attachment 
creditor's  attorneys  used  due  diligence  to  procure  the  return  of  the  writ.  Held, 
that  the  lien  of  the  attachment  was  not  forfeited  by  laches,  and  that  plaintift's 
title  was  good. 

4  Same— Sale— Imhocbkt  Pubohasbb. 

In  trespass  to  try  title,  it  appeared  that  defendant  purchased  at  an  attachment 
sale,  after  an  attorney  had  notified  him  that  a  piuor  attachment  had  been  levied  on 
the  pfToperty.  Held,  that  defendant  was  not  an  innocent  purchaser  as  against  one 
caainilng  under  the  prior  attachment. 

&  Same. 

In  trespass  to  try  title,  plaintiff  alleged  that  defendants'  predecessor  was  not  an 
innocent  xrarchaser.  An  attorney  for  the  creditor  in  the  attachment  under  which 
defendants  claimed  testified  that  he  wrote  the  return  on  the  attachment  under 
which  plaintiff  claimed,  and  that  the  return  had  been  interlined  as  to  the  descrip- 
tion of  the  property.  Held,  that  it  was  proper  for  such  witness  to  testify  on  cross- 
examination  that  he  knew  at  the  time  what  property  was  intended  to  be  levied  on^ 
and  the  proper  description  of  it. 

<}omiD]88ioneTS'  decision.    Appeal  from  district  court,  Mitchell  county. 

Action  by  A.  M.  Britton  against  Josephine  £.  Riordan  and  others,  the 
widow  and  heirs  of  Jeremiah  Biordan,  deceased.  On  trial  by  the  court,  Judg- 
ment was  given  for  the  plaintiff,  and  defendants  appeal.  Both  parties  claim 
title  ander  J.  M.  Gupp  &  Ck>.,  and  through  slieriff's  sales  made  under  ordera 
of  sale  issued  on  judgments  rendered  in  attachment  suits  against  Oupp  &  Co., 
foreclosing  attachment  liens.  Appellee,  through  a  sale  made  on  the  8d  day 
of  July*  1888,  under  an  order  of  sale  issued  by  the  clerk  of  the  district  court 
of  Tarrant  county  on  a  judgment  rendered  by  the  supreme  court  on  the  19th 
day  of  May,  1883,  in  the  case  of  City  Bank  of  Fort  Worth  v.  /.  M.  Cupp  <ft 
Co.»  on  appeal  from  the  district  court  of  Tarrant  county,  decreeing  a  fore- 
closure of  an  attachment  lien  in  favor  of  said  bank  on  the  property  in  con- 
troversy, and  deed  from  the  sheriff  of  Miicliell  county,  conveying  the  prop- 
erty to  appellee.  Appellants  claim  through  a  sale  made  on  the  6tb  day  of 
June,  1882,  under  an  order  of  sale  issued  on  a  judgment  rendered  by  tlie  dis- 
trict court  of  Mitchell  county  on  tlie  10th  day  of  March,  1882,  in  the  case  of 
Sneider  <&  DavU  v.  J.  M.  Cupp  dk  Co.,  decreeing  a  foreclosure  of  an  attach- 
ment lien  in  favor  of  said  plaintiffs,  on  the  property  in  controversy,  and  deed 
from  the  sheriff  of  Mitchell  county  to  Jeremiali  liiordan,  wiio  was  the  hus- 
band at  appellant  Josephine,  and  the  father  of  the  other  appellants .  Jere- 
miah Biordan  went  into  possession  of  the  property  a  few  days  after  his  pur- 
chase, and  died  on  the  24th  of  June.  1882.  Twenty-one  writs  of  attacliment 
against  Gupp  &  Go.,  including  the  two  involved  in  this  suit,  were  placed  in 
the  hands  of  Erouse.  deputy-sheriff  of  Mitchell  county,  within  a  few  days  of 
the  same  time,  and  were  by  him  numbered  from  1  to  21,  in  the  order  be  re- 
ceived them.  The  writ  under  which  appellee  claims  was  numbered  8,  and 
the  writ  under  which  appellants  claim  was  numbered  12.  Writ  Ko.  8  was 
issued  oat  of  the  district  court  of  Tarrant  county,  on  February  10,  1882,  and 
placed  in  the  hands  of  the  officer  very  early  in  the  morning  of  February  12, 
18B2,  with  instructions  from  the  attorney  for  plaintiff  to  levy  it  upon  the 
stock  of  merchandise  and  the  lots  in  controversy,  which  were  then  owned  by 
and  in  the  possession  of  Gupp  &  Go.    The  officer  went  with  the  attorney  into 
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the  store-house  upon  the  lots  in  controversy  and  there  publicly  declared,  in 
the  presence  of  several  witnesses,  that  he  levied  the  writ  upon  the  stock  of 
merchandise  and  the  lots  in  controversy.  The  attorney  proposed  then  to  in- 
dorse the  levy  upon  the  writ,  but  the  officer  said  he  would  get  a  correct  de- 
scription of  the  lots,  and  indorse  the  levy  on  the  writ.  This  writ  was  re- 
turnable to  the  spring  term,  1882,  and  it  appears  from  the  sheriff's  return 
indorsed  upon  it,  that  it  was  levied  upon  the  property  in  controversy,  describ- 
ing it  as  ''lots  16  and  17,  in  block  41,  in  the  town  of  Colorado,  Mitchell  county, 
Texas,"  on  the  day  it  was  received  by  him,  the  12tli  of  February,  1882;  but 
it  was  not  returned  to  the  district  court  of  Tarrant  county  until  January  2, 
1883.  Writ  No.  12  was  issued  out  of  the  district  court  of  Mitchell  county  on 
the  14th  day  of  February,  1882,  and  placed  in  the  hands  of  the  officer  on  the 
same  day,  with  instructions  from  the  attorney  for  the  plaintiffs  to  levy  it  upon 
the  same  property  that  he  had  been  instructed  to  levy  writ  No.  8  upon.  No 
entry  or  indorsement  of  levy  was  made  by  the  officer  upon  any  of  the  writs  of 
attachment  against  Cupp  &  Ck>.  until  about  the  20th  of  February,  1882,  when 
R.  H.  Looney,  Esq.,  who  wasT)f  counsel  for  plaintiffs  in  writ  No.  12,  wrote 
the  returns  upon  all  of  the  writs  of  attachment  for  the  officer,  in  the  order 
the  writs  were  numbered,  and  the  returns  were  signed  by  the  officer.  After 
indoi-sing  upon  writ  No.  8  the  levy  upon  the  stock  of  merchandise,  Looney 
added,  "also  store-house  and  lots,"  by  direction  of  the  officer,  without  giving 
numbers  of  lots  or  block.  The  levy  indorsed  upon  writ  No.  12  correctly  de- 
scribed the  property  in  controversy.  In  October,  1882,  after  the  return-day 
of  writ  No.  8,  but  before  it  was  returned,  and  after  the  deputy  who  made  the 
levy  and  signed  the  return  on  the  writ  had  gone  out  of  office,  R.  G.  Wave, 
sheriff  of  Mitchell  county,  at  the  request  of  attorneys  for  plaintiff  in  the  writ, 
interlined  in  the  levy  and  return  upon  the  writ  which  had  been  written  by 
Looney  and  signed  by  Krouse,  a  full  description  of  the  property  in  contro- 
versy. After  writ  No.  8  was  placed  in  the  hands  of  the  officer,  and  before 
the  return  on  it  was  amended  by  the  sheriff,  in  October,  1882,  the  attorneys 
for  plaintiff  wrote  several  letters  to  the  sheriff,  inquiring  about  the  writ,  but 
the  sheriff  did  not  find  it  until  in  October,  when  the  attorneys  for  plaintiff 
went  to  Colorado  and  had  the  sheriff  search  his  office  for  the  writ,  when  it 
was  found,  and  the  return  amended,  by  adding  after  the  words  "also  store- 
house and  lots"  the  words  "being  lots  16  and  17,  in  block  41,  in  the  town  of 
Colorado,  Mitchell  county,  Texas."  Jeremiah  Riordan  had  actual  notice,  in 
March,  1882,  that  writ  No.  8  had  been  levied  on  the  property  in  controversy, 
being  informed  of  the  fact  by  one  of  the  attorneys  for  the  plaintiff  in  tlie 
writ.  Schneider  &  Davis,  plaintiffs  in  writ  No.  12,  both  testified  that  they 
never  heard  of  the  levy  of  writ  No.  8  upon  the  property.  On  the  trial,  ap- 
pellantB  introduced  R.  H.  Looney,  Esq.,  as  a  witness,  and  proved  by  him  that 
he  first  saw  the  writ  of  attachment  No.  8  in  the  hands  of  E.  A.  Krouse  on 
the  20th  day  of  February,  1882 ;  that  Krouse  asked  him  to  write  the  return 
upon  the  writ,  and  he  did  so,  copying  the  return  out  of  a  book  which  the  offi- 
cer had;  but  there  was  no  levy  upon  any  real  estate  in  the  memorandum  which 
he  copied.  After  reciting  the  levy  upon  the  stock  of  goods,  the  officer  told 
him  to  write  also  a  levy  upon  store-house  and  lots,  when  he  remarked  that 
the  memorandum  did  not  recite  a  levy  on  the  store-house  and  lots.  Krouse 
then  said,  if  he  had  not  levied  on  the  store-house  and  lots  he  would  do  so  then, 
and,  at  his  request,  Looney  wrote  the  words  "also  store-house  and  lots;"  that 
he  wrote  all  of  the  return  except  the  words,  "the  same  being  lots  16  and  17, 
in  block  41,  in  the  town  of  Colorado,  Mitchell  county,  Texas,"  which  is  an 
interlineation,  which  was  not  in  the  return  at  the  time  Krouse  signed  it.  On 
cross-examination,  this  witness  testified  that  he  wrote  the  returns  upon  all 
of  the  writs  of  attachment  against  Cupp  &  Co.,  in  the  order  in  which  the 
writs  were  numbered;  that  he  was  one  of  the  attorneys  for  plaintiffs  in  writ 
No.  12;  that  he  never  heard  of  the  levy  of  writ  No.  8  on  the  property,  until 
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the  officer  told  him  to  insert  the  levy  in  the  return;  that  Krouse  did  not  give 
him  any  other  description  of  the  property  than  that  he  inserted  in  the  return, 
which  he  supposed  had  reference  to  the  store-house  and  lots  owned  by  Cupp 
A  Co.,  in  the  town  of  Colorado,  which  were  lots  Nos.  16  and  17,  in  block  41; 
that  he  knew  Cupp  &  Co.  did  not  own  any  other  store-house  and  lots  in 
Mitchell  county  than  the  property  in  controversy;  that  he  wrote  the  return 
on  writ  No.  12  from  his  own  knowledge  of  numbers  of  lots  and  block;  that 
Krouse  did  not  tell  him  the  description  of  the  property ;  that  the  entry  in 
Krouse's  memorandum  book,  in  reference  to  the  levy  of  writ  No.  12,  did  not 
show  anymore  or  fuller  description  of  the  premises  than  did  the  entry  in  ref- 
erence to  the  levy  No.  8.  The  testimony  of  this  witness,  elicited  on  cross- 
examination,  was  objected  to  by  appellants,  upon  the  ground  that  there  were 
"no  allegations  in  appellee's  pleading  to  authorize  such  evidence."  The  ob- 
jection was  overruled,  and  appellants  saved  a  bill  of  exceptions  to  the  ruling. 
J.  D.  Martin,  for  appellants.     Ball  dkMcCart,  for  appellee. 

AcKEB,  J.,  {after  stating  the  facts  substantially  as  abooe,)  It  is  provided 
by  our  Revised  Statutes  that  "the  writ  of  attachment  shall  be  levied  in  the 
same  manner  as  is,  or  may  be,  the  writ  of  execution."  Article  167.  It  is 
further  provided  that  "in  order  to  make  a  levy  on  real  estate,  it  shall  not  be 
necessary  for  the  officer  to  go  upon  the  ground,  but  it  shall  be  sufficient  for 
him  to  indorse  such  levy  upon  the  writ. "  Article  2291.  In  Sanger  v.  Tram- 
mc/Z,66Tex.361,  IS.  W.  Rep.  378,  it  is  said:  "This  is  but  declaratory  of  what 
the  law  was  previous  to  ilie  adoption  of  the  Revised  Statutes.  Hancock  v. 
Henderson,  45  Tex.  479.  Neither  the  statutes  nor  the  decisions  of  this  state 
have  recognized  any  other  method  except  this  of  making  a  levy  upon  land ; 
and  without  some  statutory  provision  the  mode  adopted  in  Texas  seems  to  be 
not  only  the  proper,  but  the  necessary,  method  of  making  the  levy.  Drake, 
Attachm.  §  236.  Whatever  other  acts  may  be  performed  by  the  sheriff  in 
making  the  levy,  the  indorsement  upon  the  execution  or  attachment  must  take 
place  before  the  levy  is  complete.  All  other  steps  are  unnecessary,  and  none 
of  them,  by  force  of  our  laws,  can  give  validity  to  a  levy  unaccompanied  by 
an  indorsement.  Hence,  from  the  time  of  making  the  indorsement  must  be 
<iated  the  lien  acquired  upon  the  property. "  We  therefore  conclude  that  the 
•court  erred  in  its  finding  that  the  act  of  the  officer  in  going  upon  the  premises 
on  the  morning  of  the  12th  of  February,  1882,  and  there  declaring  that  he 
levied  the  writ  under  which  appellee  claims  upon  the  property  in  controversy, 
•constituted  a  valid  levy.  But  is  this  such  error  as  requires,  under  the  facts  of 
this  case,  a  reversal  of  the  judgment  below?  We  think  not;  for  it  conclu- 
sively appears  from  the  evidence  that  the  levy  was  indorsed  upon  the  writ 
under  which  appellee  claims,  prior  to  the  indorsement  of  the  levy  upon  the 
writ  under  which  appellants  claim. 

It  is  insisted  by  appellants  that  the  levy  upon  the  writ  under  which  ap- 
pellee claims  is  void  for  want  of  sufficient  description  of  the  property,  the  de- 
scription given  at  the  time  the  levy  was  indorsed  upon  the  writ  and  signed  by 
the  officer  being  "also  store-house  and  lots."  Without  deciding  that  this  de- 
scription would  be  sufficient  generally,  or  in  any  other  case,  we  hold  that,  under 
the  facts  of  this  case,  it  accomplished  all  that  the  most  specific  description 
could  have  done,  so  far  as  the  interest  of  appellants  is  concerned.  It  is  con- 
clusively proven  that  Looney,  who,  at  the  time  he  wrote  the  indorsements 
upon  the  writs,  was  attorney  for  Schneider  &  Davis,  plaintiffs  in  the  writ 
under  which  appellants  claim,  knew  that  the  officer  intended  the  levy  to  apply 
to  the  property  in  controversy.  His  clients  were  as  much  bound  by  this  knowl- 
edge of  his  as  they  would  have  been,  had  the  fact  been  communicated  to  them 
personally.  Givens  v.  Taylor,  6  Tex.  315;  Van  Hook  v.  Walton,28  Tex.  72; 
CaUin  v.  Bennatt,  47  Tex.  171;  Harrington  v.  U.  8.,  11  Wall,  356,  Story, 
Ag.  §§  24,  140;  I  Story,  Eq.  Jur.  §  408,  and  note. 
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It  clearly  appears  from  the  evidence  that  one  of  the  attorneys  for  plaintifT 
in  the  writ  under  which  appellee  claims,  gave  Jeremiah  Biordan  actual  notice 
in  March,  before  he  purchased  in  June,  that  the  writ  under  which  appellee 
claims  bad  been  levied  on  the  property.  We  think,  therefore,  that  the  court 
did  not  err  in  finding  that  Biordan  was  not  an  innocent  purchaser. 

Appellants  contend  that  the  court  erred  in  overruling  their  objection  to  the 
testimony  of  the  witness  Looney,  given  on  cross-examination,  '*  because  there 
was  no  allegation  in  appellee's  pleadings  to  authorize  such  evidence."  The 
witness  was  introduced  by  appellants,  and  had  testified  to  having  written  the 
levy  and  return  on  the  writ  under  which  appellee  claims,  and  that  there  was 
no  description  given  of  the  property  in  the  levy  at  the  time  it  was  signed  by 
the  oiBcer,  other  than  "store-house  and  lots."  Appellee  had  alleged,  in  his 
supplemental  petition,  that  plaintiffs,  in  the  writ  under  which  appellants 
claim,  had  notice  of  the  prior  levy  of  the  writ  under  which  appellee  claims, 
and  that  Jeremiah  Biordan  had  notice.  The  testimony  was  admissible  under 
these  allegations  in  explanation  or  qualification  of  statements  made  by  the 
witness  on  his  direct  examination,  as  it  was  also  for  the  purpose  of  proving 
notice  upon  the  clients  of  the  witness.  Givens  v.  Taylor,  6  Tex.  321,  and  au- 
thorities, supra.  It  is  insisted  by  appellants,  that  the  laches  of  plaintiff  in 
the  writ  under  which  appellee  claims,  in  failing  to  have  it  returned  until  Jan- 
uary, 1883,  was  a  forfeiture  of  the  levy  as  to  appellants.  It  appears  that  the 
attorneys  for  plaintiff  in  the  writ  made  repeated  efforts  to  have  it  returned  by 
the  sheriff  of  Mitchell  county;  and  in  a  contest  upon  that  issue  between  the 
plaintiff  and  defendants  in  that  writ,  this  court  held  that  the  lien  was  not  lost. 
Bank  v.  Cnpp,  59  Tex.  268.  The  plaintiffs  in  the  writ  under  which  appel- 
lants claim,  and  Biordan,  the  purchaser  thereunder, ^both  had  notice  of  the 
prior  levy  of  the  writ  under  which  appellee  claims,  and  we  conclude  that  the 
lien  was  not  forfeited. 

We  find  no  error  in  the  record  that  we  think  requires  reversal,  and  it  is  our 
opinion  that  the  judgment  of  the  district  court  should  be  affirmed. 

Willie,  C.  J.  Beport  of  commission  of  appeals  examined,  their  opinioa 
adopted,  and  the  judgment  affirmed. 


Beeves  County  t?.  Peoos  County. 
(Supreme  Court  of  Texas.    November  15, 1887.) 

1.  Counties— Division  of— Rights  of  New  County. 

Act  Tex.  April  14, 1888,  authorized  the  organization  of  Reeves  county  out  of  a  per- 
son of  the  territory  of  Pecos  county,  but.  owing  to  the  delay  in  the  action  of  the- 
county  commissioners  and  county  judge  of  Pecos  county,  such  organization  was  not. 
I)erfected  until  December,  1884,  and  durine  the  interim  the  inhabitants  of  that  por- 
tlon  included  in  the  new  county  paid  taxes  into  the  treasury  of  Pecos  county.  jHeWr 
that  the  delay  on  the  part  of  the  county  commissioners  and  county  judge  of  Pecos 
county  to  do  their  duty,  did  not  give  Reeves  county  the  right  to  recover  from  Peoos 
county  the  taxes  paid  between  the  passage  of  the  act  a^  the  organization  of  the 
county. 

2.  Same. 

When  a  new  county  is  organized  out  of  a  portion  of  the  territory  of  an  old  county, 
the  new  county  is  not  entitled  to  any  part  of  the  county  funds,  nor  is  it  subject  to 
any  of  the  obligations  of  the  old  county. 

Commissioners'  decision.    Appeal  from  Pecos  county  court. 

8.  A,  Sims,  for  appellant.    Ogden,  Ogden  <&  Johnson^  for  appellee*. 

Acker,  J.  Appellant  brought  this  suit  against  appellee  on  the  28th  da^ 
of  August,  1885,  for  the  recovery  of  the  sum  of  613.604.53.  Reeves  county 
was  formerly  a  part  of  Pecos  county,  and  was  created  by  act  of  the  eight- 
eenth legislature,  which  was  approved  April  14,  1883,  and  took  effect  from 
and  after  its  passage.    It  is  alleged  in  the  plaintiff's  petition  "that  the  counter 
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commissioners'  court  and  county  judge  of  Pecos  county  persistently  and  will- 
fully failed,  neglected,  and  refused  to  comply  with  the  terms  and  require- 
ments of  said  act  of  the  legislature,  providing  for  the  organization  of  Reeves 
county,  until  September,  1884,  when  action  thereon  was  first  taken  by  said 
commissioners^  court;  that  by  said  persistent,  willful,  and  illegal  failure,  neg- 
lect, and  refusal  on  the  part  of  the  county  commissioners'  court  and  county 
judge  of  Pecos  county  to  obey  said  act  of  the  legislature,  Reeves  county  was 
not  organized  as  a  separate  and  independent  county,  by  an  election  of  its  proper 
officers,  until  the  4th  day  of  November,  1884;  that  the  county  judge  of  Pecos 
county,  wrongfully  and  in  violation  of  law,  refused  to  issue  certificates  of  elec- 
tion to  and  qualify  the  officers  of  Reeves  county,  elected  on  said  4th  day  of 
November,  1884.  until  late  in  the  month  of  December  of  that  year;  that  dur- 
ing the  year  1883,  and  after  the  passage  and  approval  of  said  act  creating  Reeves 
county,  and  providing  for  its  organization,  and  after  said  organization  and 
establishment  of  a  separate  county  would  have  been  made,  had  said  county 
commissioners'  court  and  county  judge  of  Pecos  county  complied  with  the 
law,  the  sheriff  and  tax-collector  of  Pecos  county,  acting  for  said  county, 
wrongfully  and  illegally  collected  from  the  inhabitants  of  and  residents  in  said 
Reeves  county,  and  from  non-residents  owning  property  in  Reeves  county, 
large  sums  of  money  as  taxes  belonging  to  Reeves  county,  amounting  for  the 
year  1883  to  the  sum  of  $5,091.70,  and  for  the  year  1884  to  the  sum  of  $6,131.83, 
aggregating  as  ad  valorem^  court-house,  and  jail  taxes  for  said  years  the  sum 
of  311,223.03,  which  was  by  said  tax  collector  of  Pecos  county  paid  into  the 
treasury  of  said  county,  and  was  appropriated  by  Pecos  county  to  its  own  ben- 
efit; that  at  the  May  term,  1883,  of  the  commissioners'  court  of  Pecos  county, 
the  county  clerk  of  said  county,  as  required  by  law,  rendered  an  account  of 
the  financial  condition  of  said  county  from  February  to  May,  1883,  showing 
that  money  on  hand  to  the  credit  of  Pecos  county,  over  and  above  all  liabilities, 
amounted  to  the  sum  of  $3,335.31,  of  which  sum  $1,231.50  belonged  to  and  is 
now  claimed  by  Reeves  county;  that  Pecos  county,  acting  through  its  tax  col- 
lector, collected  as  county  occupation  taxes  for  the  year  1883,  from  residents 
in  Reeves  county,  the  sum  of  $400,  and  for  the  year  1884,  and  after  the  elec- 
tion of  proper  officers  in  Reeves  county,  the  sum  of  $750,  both  of  which  sums 
belonged  to  and  are  now  claimed  by  Reeves  county,  but  were  paid  to  the  treas- 
urer of  Pecos  county,  and  appropriated  to  its  use.    All  of  said  sums  of  money, 
aggregating  the  sum  of  $13,604.53,  is  due  and  unpaid,  and  In  spite  of  frequent 
and  urgent  demands  for  said  money  by  the  authorized  agents  of  Reeves  county 
upon  the  county  judge,  county  treasurer,  and  tax  collector  of  Pecos  county, 
and  notwithstanding  the  claim  for  said  $13,604.53,  upon  which  this  suit  is 
founded,  has  been  presented  by  Reeves  county  to  the  county  commissioners' 
court  of  Pecos  county  for  allowance,  said  court  has  willfully  neglected  and  re- 
fused to  audit  and  allow  the  same,  or  any  part  thereof,  and  neither  the  officers, 
nor  any  of  them,  upon  whom  said  demand  was  made,  have  paid  to  Reeves  county 
said  amount,  or  any  part  thereof,  and  said  county  commissioners'  court  has 
wholly  failed  and  refused  to  pay  the  same,  or  any  part  thereof.    Plaintiff  al- 
leges that  defendant,  acting  by  and  through  its  properly  constituted  authori- 
ties, was  guilty  of  illegal  and  wrongful  acts  and  gross  fraud  upon  the  rights 
of  plaintiff  in  this:  that  in  violation  of  law,  and  indirect  contravention  of  the 
requirements  of  said  legislative  act  providing  for  the  organization  of  Reeves 
county,  defendant  failed  and  refused  to  comply,  in  any  particular,  with  the  re- 
quirements of  said  act,  as  hereinbefore  set  forth,  whereby  the  institution  of 
this  suit  for  the  recovery  of  the  aggregate  and  several  amounts  of  money 
hereinabove  set  forth  became  necessary;  that  plaintiff  was  by  said  wrongful 
and  illegal  acts  and  gross  fraud  wholly  deprived  of  the  power  and  privilege 
to  present  said  claim,  or  institute  this  suit,  until  its  organization  as  a  sep- 
arate county  had  been  perfected  by  the  qualification  of  its  officers,  in  Decem- 
ber, 1884."    Prayer  for  judgment  and  for  general  relief.    On  September  24, 
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1885,  defendant  filed  a  general  demurrer  to  this  petition,  which  was  on  the 
same  day  sustained  by  the  court  and  the  cause  dismissed,  to  which  plaintiff 
excepted  and  perfected  its  appeal. 

The  only  assignment  of  error  relates  to  the  ruling  of  the  court  in  sustaining 
appellee's  general  demurrer  to  plaintiff's  petition,  and  dismissing  the  cause. 
The  question,  then,  for  our  determination  is,  does  the  petition  contain  such 
statement  of  a  cause  of  action  as  entitles  appellant  to  recover  any  amount? 
A  county  is  a  body  corporate  and  politic, — a  creature  of  legislation, — and  its 
rights  and  liabilities  cannot  attach  until  it  becomes  a  legal  entity.  The  act 
of  April  14,  1883,  **to  create  and  provide  for  the  organization  of  the  county 
of  Reeves,"  simply  gave  to  the  inhabitants  of  the  territory  included  in  the 
boundaries  of  the  proposed  new  county  the  privilege  of  acquiring  a  corporate 
existence,  by  perfecting  the  organization  of  county  government,  which  privi- 
lege they  might  exercise  or  not,  at  their  pleasure.  The  county  of  Reeves  was 
created  out  of  territory  formerly  embraced  within  the  boundaries  of  Pecos 
county.  '*  The  illegal  and  wrongful  acts  and  gross  fraud''  of  the  county  j udge 
and  county  commissioners'  court  of  Pecos  county,  in  refusing  to  act  in  the  or- 
ganization of  Beeves  county,  as  alleged  in  the  petition,  do  bot  give  to  Beeves 
county  the  right  to  recover  from  Pecos  county  the  taxes  collected  from  the  in- 
habitants of  the  territory  of  Beeves  county  during  the  time  intervening  be- 
tween the  passage  of  the  act  and  the  organization  of  the  county.  The  act 
took  effect  from  its  passage,  and  the  citizens  inhabiting  the  territory  contained 
within  the  boundaries  of  the  proposed  new  county  had  the  right  to  compel 
the  county  judge  and  county  commissioners'  court  of  Pecos  county  to  proceed 
in  the  performance  of  their  respective  duties  necessary  to  the  organization  of 
the  new  county.  High,  Ext.  Bem.  §  431.  "Beeves  county"  could  not  have 
done  so  because  it  was  not  a  body  corporate,  invested  with  rights  and  powers, 
and  charged  with  responsibilities  and  duties,  and  had  no  legal  existence  until 
the  organization  of  its  government  was  effected.  Bev.  St.  art.  676;  Ryan  v. 
Evans,  49  Tex.  369.  Until  the  inhabitants  of  the  territory  embraced  within 
the  boundaries  of  the  new  county  exercised  the  privilege  which  had  been 
granted  to  them  by  the  legislature,  by  organizing  their  county  government, 
they  remained  subject  to  the  dominion  of  the  government  of  Pecos  county, 
and  the  acts  of  the  officers  of  Pecos  county,  done  in  the  performance  of  their 
official  duties  within  the  territory  of  Beeves  county,  prior  to  its  organization, 
were  legal  and  valid.  The  taxes  so  collected,  which  constitute  the  princi- 
pal sum  sued  for,  having  been  legally  collected  and  paid  into  the  treasury  of 
Pecos  county,  before  the  orgfmization  of  Beeves  county,  became  the  property 
of  Pecos  county,  just  as  much  as  the  money  that  was  in  the  treasury  of  Pecos 
county  at  the  time  the  act  to  create  Beeves  county  became  a  law.  Rev.  St. 
art.  670;  Clark  v.  Goss,  12  Tex.  397.  We  next  inquire  whether  a  new  county, 
created  out  of  a  portion  of  the  territory  of  an  organized  county,  independent 
of  express  provision  therefor  in  the  act  creating  the  new  county,  can  recover 
any  part  of  the  money  and  revenues  belonging  to  the  old  county  at  the  time 
of  the  organization  of  the  new  county.  We  are  not  aware  that  the  precise 
question  here  presented  has  been  decided  in  this  state,  but  from  several  well- 
considered  cases  reported  from  the  supreme  court  of  Massachusetts  the  ques- 
tion seems  to  be  settled  in  that  state.  In  Windham  v.  Portland,  4  Mass.  389, 
Chief  Justice  Parsons,  delivering  the  opinion,  says:  "A  town  incorporated 
may  acquire  property,  real  or  personal;  it  enjoys  corporate  rights  and  privi- 
leges, and  is  subject  to  obligations  and  duties.  If  a  part  of  its  territory  and 
inhabitants  are  separated  from  it  by  annexation  to  another,  or  by  erection  of 
anew  corporation,  the  former  corporation  still  retains  all  its  property,  powers, 
rights,  and  privileges,  and  remains  subject  to  all  its  obligations  and  duties, 
unless  some  new  provision  be  made  by  the  act  authorizing  the  separation.  It 
would  continue  seized  of  all  its  lands;  possessed  of  all  its  personal  property; 
entitled  to  all  its  rights  of  action;  bound  by  all  its  contracts;  and  subject  to 
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aU  its  duties."  In  Hampshire  v.  Franklin,  16  Mass.  86,  Justice  Parker, 
delivering  the  opinion  of  the  same  court,  says:  "By  general  principles  of  law, 
as  well  as  by  judicial  construction  of  statutes,  if  a  part  of  the  territory  and 
inhabitants  of  a  town  are  separated  from  it,  by  annexation  to  another,  or 
by  the  erection  of  a  new  corporation,  the  remaining  part  of  the  town,  or  the 
former  corporation,  retains  all  its  property,  powers,  rights,  and  privileges, 
and  remains  subject  to  all  its  obligations,  unless  some  express  provision  to 
the  contrary  should  be  made  by  the  act  authorizing  the  separation.  The  same 
principle  will  apply  with  equal  force  when  a  county  is  divided.  By  the  act, 
then,  separating  Franklin  from  Hampshire  county,  all  the  property  and  cred- 
its remained  to  the  latter  county  as  well  as  all  the  obligations  and  duties  which 
had  accrued  before  the  division.''  The  latter  case,  Hampshire  v.  Franklin, 
is  very  much  in  point  on  the  question  under  consideration.  The  county  of 
J'ranklin  was  created  out  of  a  portion  of  the  territory  of  Hampshire  county. 
The  act  creating  the  county  of  Franklin  made  no  provision  for  the  new  county 
receiving  any  part  of  the  money,  property,  or  revenues  belonging  to  Hampshire 
county.  Suit  was  afterwards  brought  by  the  county  of  Franklin  against  the 
county  of  Hampshire  to  recover  "a  just  proportion  of  the  money  and  credits" 
belonging  to  the  county  of  Hampshire  at  the  time  of  the  organization  of  Frank- 
lin, after  the  payment  of  all  debts  and  liabilities  of  the  old  county.  We  do  not 
doubt  that  the  legislature  might  have  authorized  the  recovery  sought  in  this 
•case  by  an  express  provision  incorporated  in  the  act  under  which  appellant 
•obtained  its  existence;  but,  in  the  absence  of  such  provision,  the  inhabitants 
of  Reeves  county  must  be  held  to  have  exercised  the  privilege  of  assuming  cor- 
porate existence  with  such  rights  and  benefits,  and  obligations  and  liabilities, 
as  the  act  granting  the  privilege  prescribed  and  imposed.  We  conclude  that 
the  court  did  not  err  in  sustaining  the  demurrer  and  dismissing  the  suit,  and 
ire  are  of  opinion  that  the  judgment  of  the  district  court  should  be  affirmed. 

Willie,  C.  J.    Report  of  commission  of  appeals  examined,  their  opinion 
^opted,  and  judgment  affirmed. 


Crane  v.  Hogan. 

{Supreme  Court  of  Texas.    December  18, 1887.) 

BBBOR2WRIT  OP— Citation— Description  of  Judgment— Rbv.  St.  Tex.  Art.  1894. 

Where  the  citation  in  error  does  not  correctly  describe  the  judgment  as  it  was  de- 
scribed in  the  petition  in  error,  as  required  by  Rev.  St.  Tex.  art.  1894,  while  the  suit 
will  not  be  dismissed  if  the  petition  is  good,  it  will  be  stricken  from  the  docket  and 
another  citation  issued. 

•Commissioners'  decision.    Error  from  district  court,  Bosque  county. 
Motion  by  defendant  in  error,  S.  A.  Hogan,  to  dismiss  the  writ. 
A.  W,  Terrell,  for  plaintiff  in  error.    Alexander  &  Winter,  for  defendant  in 
-error. 

Acker,  J.  The  defendant  in  error  moves  to  dismiss  the  writ  upon  tlie  sev- 
eral grounds  stated  in  the  motion,  but  one  of  which  we  deem  it  necessary 
to  consider.  Our  Revised  Statutes  provide  that  it  (the  citation)  shall  state 
the  date  of  the  filing  of  the  petition  in  error,  the  names  of  the  parties  accord- 
ing to  such  petition,  the  description  of  the  judgment  as  therein  given,  and 
that  the  writ  of  error  and  supeisedeas,  if  any,  have  been  granted.  Article 
1894.  It  is  contended  that  the  citation  in  error  in  this  case  does  not  describe 
the  judgment  of  the  court  below  as  it  is  described  in  the  petition  in  error. 
The  petition  in  error  sets  out  the  judgment  in  extenso.  It  is  a  judgment  in 
favor  of  defendant  in  error,  and  against  plaintiff  in  error,  rendered  on  the  5tb 
-day  of  February,  1884,  for  a  tract  of  land,  and  for  costs.  The  citation  gives 
ihe  names  of  the  parties,  the  file  number  of  this  suit,  and  describes  the  judg- 
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ment  as  rendered  on  the  4th  day  of  February,  1884;  but  does  not  state  in  whose- 
favor,  or  against  whom,  or  for  what,  the  judgment  was  rendered.  In  Thomas 
V.  Thomas,  57  Tex.  518,  it  was  held  that  a  citation  in  error  which  did  not  show 
the  date  of  the  filing  of  the  petition,  or  that  the  writ  of  error  or  supersedeas 
had  been  granted,  was  fatally  defective.  The  law  in  force  prior  to  the  adop- 
tion of  the  Eevised  Statutes  required  a  copy  of  the  petition  in  error  to  be  de- 
livered to  the  defendant  at  the  time  of  the  service  of  the  citation  in  error. 
The  citation  is  now  intended  to  supply  the  place  of  both,  and  should  conform, 
at  least  substantially,  to  the  requirements  of  the  statute.  The  citation  in  this 
case  does  not  show  that  a  judgment  was  rendered  against  plaintiff  in  error, 
nor  for  what  the  judgment  complained  of  was  rendered.  It  does  not  slate  the 
description  of  the  judgment,  as  given  in  the  petition,  and  is  therefore  insuffi- 
cient. This  does  not,  however,  dismiss  the  writ.  As  no  objection  is  made  to- 
the  petition  in  error  it  is  assumed  to  be  sufficient,  and  another  citation  may  be 
sued  out  thereon.  8chotifield  v.  Turner,  ante,  628,  (decided  at  present  term.) 
Because  of  the  insufficiency  of  the  citation  in  error,  we  are  of  the  opinion 
that  the  case  is  improperly  in  this  court,  and  should  be  stricken  from  th& 
docket. 

Willie,  C.  J.    Report  of  the  commission  of  appeals  examined,  their  opin- 
ion adopted,  and  cause  stricken  from  the  docket. 


Traylor  et  al,  v.  Lide  et  al, 
{Supreme  Court  of  Texas.    December  20, 1887.) 

1.  EVIDBNOI— DOCUMENTABY— TrANBCBIPT  OF  ENTRIB8->PrOOF  OF  AUTHORriT. 

Transcript  of  entries  from  the  docket  of  8.,  formerly  justice  of  the  peace  of  pre- 
cinct No.  1,  G.  county,  and  of  execution  signed  by  him,  was  certified  by  M.  There 
was  a  certmcate  of  the  county  clerk  that  M.  was  a  justice  of  the  peace  of  G.  oounty. 
Held,  that  there  was  no  evidence  that  M.  was  the  successor  of  S..  nor  that  he  was- 
justice  of  the  peace  of  precinct  No.  1,  and  the  lawful  possessor  of  the  docket  and 
filed  papers  in  question,  entitled  to  make  certified  copies  thereof;  and  that  the< 
transcript  was  not  admissible  in  evidence. 

3.  Writs— Pxjbuoation—Pbbsumption. 

A  judgment  inpersonann^  by  a  justice  of  the  peace,  was  obtained  upon  service- 
by  publication,  which  was-  allowable,  under  act  Tex.  August  7, 1818,  if  the  defend- 
ant was  absent  from  the  state,  or  transient.  It  did  not  appear  upon  what  ground 
publication  was  ordered.  In  a  transfer  of  certain  scrip  in&rsed  thereon,  15  years 
before  judgment,  defendant  was  described  as  of  a  foreign  state.  HeJd^  that  it  should 
not  be  presumed  that  defendant  was  non-resident,  as  such  a  presumption  would  in- 
validate the  judgment  on  account  of  defective  service  and  want  of  jurisdiction  of 
the  person  \  and  oecause,  in  a  collateral  proceeding,  any  presumption  should  be  in 
support  of  judicial  acts. 
8.  Same— Publication— Time  of— Presumption. 

Under  act  Tex.  August  7. 1848,  three  weeks  are  required  for  publication  of  cita- 
tion in  a  justice'^  court.  An  order  of  publication  was  made  on  January  25th,  and 
judgment  was  rendered  on  February  wd.  In  a  collateral  proceeding,  whei'ein  it 
was  sought  to  impeach  the  judgment,  held,  that  the  service  must  be  considered 
properly  made. 

4.  Execution— Rbturn—Buffioienct. 

A  sheriff^  s  return  upon  an  execution  described  the  land  by  reference  to  the  deed,, 
made  by  him,  wherein  the  land  was  described  by  metes  and  bounds.  Held  suffi- 
cient. 

5.  Ejectment^Trespabs  to  Try  Title— iHPHovEkBNTs— Evidence  of  Good  Faith. 

In  an  action  of  trespass  to  try  title,  defendants  offered  evidence  of  a  tax  sale  at 
which  they  purchased.  Held,  that  the  evidence  was  admissible  in  support  of  & 
claim  for  improvements  made  in  good  faith. 

Commissioners'  decision.    Appeal  from  district  court,  Eastland  county. 
Cooper  (&  Estes,  for  appellants.    Fleming  dk  Moore,  for  appellees. 

CoLLARD,  J.  This  was  an  action  of  trespass  to  try  title  brought  in  East- 
land county  on  the  10th  day  of  January,  1888,  by  the  appellees,  Fannie  Lide, 
Mrs.  C.  M.  K.  D.  Campbell,  Mrs.  8,  S.  Sparks,  X>.  The.  Ayers,  Mrs.  M.  A« 
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Moore,  joined  by  her  husband,  L.  P.  Moore,  and  F.  H.  Ayers,  plaintiffs,^ 
against  appellants,  John  H.  Traylor,  R.  B.  McDonald,  Y,  L.  Williams,  and 
O.  P.  Watson,  the  defendants,  for  the  recovery  of  640  acres  of  land  patented 
to  W.  C.  and  C.  Boswell,  assignees  of  Sam  Williams.  December  8,  1885,  de- 
fendants answered  by  general  demurrer,  plea  of  not  guilty,  and  specially  that 
plaintiffs^  claim  was  barred  by  statute  of  limitations  of  10  years,  and  that  the 
demand  of  plaintiffs  was  a  stale  demand;  claim  for  valuable  improvements 
in  good  faith,  itemized,  and  for  amount  paid  in  purchase  of  the  land  at  tax 
sale  for  1877,  and  taxes  paid  on  the  land  subsequent  to  that  time.  There  was 
a  jury  trial  December  9,  1885,  which  resulted  in  a  verdict  for  the  plaintiffs 
for  the  land,  and  for  defendant  Traylor,  $68,  taxes  paid  on  the  land.  Judg- 
ment was  rendered  accordingly,  and  defendants  appealed,  their  motion  for 
new  trial  having  been  overruled.    Plaintiffs*  evidence  was: 

(1)  Patent  to  the  land  in  controversy  dated  24th  June,  1871,  to  W.  C.  and- 
C.  Boswell,  assignees  of  Sam  Williams,  located  by  virtue  of  scrip  No.  255, 
class  1,  issued  to  said  Williams,  August  9,  1836,  and  transferred  by  him  to- 
William  C.and  Charles  Boswell,  of  Petersburg,  Virginia,  November  18, 1836. 

(2)  Certified  copy  of  patent  to  William  C.  and  Charles  Boswell  for  640  acres- 
of  land  in  Nueces  county,  by  virtue  of  said  certificate,  known  as  "Survey  No. 
13,"  on  the  waters  of  San  Diego,  the  same  land  described  in  deed  of  sheriff  of 
Nueces  county  to  David  Ayers,  hereafter  mentioned.  Upon  this  patent  is  an 
Indorsement:  "Canceled  underact  of  8d  of  Feb'y,  1854,  in  consequence  of 
conliict  with  titled  land  in  the  name  of  Bafael  Garcia,  14th  March,  1854." 
This  patent  is  dated  l4th  July,  1849. 

(3)  The  said  scrip  to  Samuel  Williams  dated  9th  day  of  August,  1836,  and^ 
the  transfer  to  William  C.  and  Charles  Boswell,  indorsed  thereon  by  Williams, 
dated  18th  November,  1836,  at  Petersburg,  Virginia. 

(4)  Transcript  of  a  judgment,  execution,  and  return,  with  certificate  of  jus-^ 
tice  of  the  peace  and  clerk  of  county  court  of  Galveston  county. 

The  judgment  and  entries  on  justice's  docket  are  as  follows: 


No.  61. 
D.  Ayers 

V. 

Wm.  &  Charles 

Boswell. 

Debt,  $50.00. 

Execution. 

Issued  March 

6, 1851. 


Peb'y  t^rm,  1851.    First,  for  the  22d. 

Order  of  pubUcation,  25th  Jan'y,  1851. 

23d.    Plaintiff  made  out  his  case.    Judgment 

for  same,  $50,  and  cost  of  suit,  taxed,  (16.10,) 

for  which  he  may  have  ex. 
Execution  returned  the  27th  day  of  Mar.,  1851, 

In  no  part  satisfied.  A.  Armstbono.  C.  G.  C. 
Alias  execution  award  to  the  county  of  Neuces. 
Alias  returned.    $58  made  by  sale.    Plaintiff 

became  the  purchaser.   Sheriff  return  on  file. 


Dock 10 

Citation 50 

Affidavit 25 

Assessing  cost  .15 

Si.  fa 10 

Jud. 50 

Printer's  fee.. 4.00 
Constable  fee.  .50^ 

Cost  ex 1.05 

2ex 1.05 

Plurles 80 

Sheriff's  fee.. 4.55- 


The  alids  execution  issued  9th  day  of  April,  1851,  in  favor  of  David  Ayers, 
plaintiff,  against  William  and  Cliaiies  Boswell,  is  signed  by  A.  Stewart,  J. 
P.  G.  C.  It  recites  that  David  Ayers  recovered  judgment  before  A.  Stewart, 
a  justice  of  the  peace  of  Galveston  county,  on  the  22d  day  of  February,  1851, 
against  William  and  Charles  Boswell  for  850  debt  and  67.15  cost,  which  exe- 
cution is  addressed  to  the  sheriff  of  Kueces  county.  Indorsed  on  the  execu- 
tion: **Cost  of  suit,  67.15;  sheriff's  fees,  levying  execution,  advertising,  mak- 
ing money,  making  deed,  and  return  of  execution,  64.55."  Attached  to  the 
execution  is  a  certificate  of  the  clerk  of  the  county  court  of  Galveston  county 
that  A.  Stewart  is  and  was  at  the  date  of  the  execution  a  justice  of  the  peace 
of  Galveston  county,  and  that  his  official  acts  are  entitled  to  full  faith  and 
credit,  which  certificate  is  dated  April  10,  1851.  There  are  two  returns  of 
the  sheriff,  one  as  follows: 

"Came  to  hand  May  8,  1851.  Levied  upon  two  six  hundred  and  forty  acre 
tracts  of  land,  as  the  property  of  W.  C.  &  0.  BodweU,  the  same  day,  and  ad- 
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yertised  for  sale  on  first  Tuesday  in  June,  1851;  pointed  out  by  plaintiff *s  at- 
torney. [Signed]  Thos.  S.  Pabker,  Sheriff,  2^.  C. 

*'Said  land  sold  to  David  Ayers  for  the  sum  of  958,  he  being  the  best  bid- 
-der,  and  executed  sheriff's  deed  for  same." 

Also  the  following  return: 

''The  above  execution  came  to  hand  May  8, 1851.  Executed  by  levying 
upon  two  tracts  of  land  within  described,  same  day  as  the  property  of  defend- 
ants in  execution;  pointed  out  by  plaintiff's  attorney;  duly  advertised  and 
sold  on  the  1st  Tuesday  in  June,  1851 ;  struck  off  to  David  Ayers  for  the  sum 
of  858,  and  sheriff's  deed  executed  therefor;  and  applied  same  upon  the  execu- 
tion.   Returned  this  4th  day  of  June,  1851. 

[Signed]  "Thos.  S.  Pabker,  Sheriff,  N.  C." 

Then  follows  a  certificate  of  J.  W.  Moore,  justice  of  the  peace  in  and  for 
-Oalveston  county,  of  date  April  21,  1858,  that  "the  foregoing  is  a  true  copy 
from  the  docket  of  A.  Stewart,  Esq.,  formerly  a  justice  of  the  peace  of  pre- 
cinct No.  1,  Galveston  county,  of  a  judgment  rendered  on  the22d  day  of  Feb- 
rilary,  1851,  in  favor  of  David  Ayers  against  William  and  Charles  Boswell, 
«nd  also  the  alias  execution  issued  thereon  on  the  9th  day  of  April,  1851,  and 
the  iiidorsements  and  return  thereon."  Also  attached  is  a  certificate  of  Os- 
car Parish,  county  clerk  of  Galveston  county,  dated  the22d  day  of  April,  1858, 
that  "James  W.  Moore,  whose  genuine  signature  appears  to  the  above  certifi- 
•cate,  is  now,  and  was  at  the  time  of  signing  the  same,  a  justice  of  the  peace 
in  and  for  the  county  of  Galveston.  *' 

(5)  Deed  from  Thomas  S.  Parker,  as  sheriff  of  Nueces  county,  to  David 
Ayers,  dated  Ist  day  of  June,  1851,  to  two  640-acre  surveys,  one  of  which  is 
the  land  described  in  the  aforesaid  canceled  patent.  The  deed  recites  the 
aforesaid  judgment  is  in  favor  of  David  Ayers  against  William  and  Charles 
Boswell,  the  alias  execution,  levy  on  said  two  tracts  of  land,  advertisement, 
sale  to  David  Ayers  at  public  auction  for  $58,  and  the  receipt  of  the  same, 
which  deed,  after  being  duly  acknowledged  and  recorded  in  Nueces  county, 
July  1,  1851,  was  also  recorded  in  Eastland  county  June  21, 1854. 

It  was  then  proved  that  plaintiffs  were  the  only  heirs  at  law  of  David  Ayers, 
deceased. 

The  foregoing  transcript* of  judgment  and  execution,  with  indorsements 
thereon,  was  objected  to  by  defendants  and  admitted  in  evidence;  defend- 
•^nts  excepting  and  assigned  errors  because:  (1)  The  judgment  was  rendered 
without  jurisdiction  upon  service  by  publication  against  non-residents  of  the 
-state,  and  such  service  was  not  perfected.  (2)  The  judgment  is  uncertain 
and  ambiguous,  it  not  appearing  when,  by  whom,  in  whose  favor,  against 
whom,  nor  for  what  amount  it  was  rendered.  (8)  The  certificate  of  J.  W. 
Moore  does  not  show,  nor  does  it  appear  from  the  record  or  otherwise,  that  he 
was  the  successor  of  A.  Stewart,  or  the  custodian  and  proper  person  to  make 
•and  certify  copies  from  the  docket  of  A.  Stewart.  (4)  The  judgment  does  not 
■appear  to  have  been  rendered  by  A.  Stewart  or  any  other  court  (5)  The  exe- 
•cution  recites  a  different  judgment,  and  does  not  require  the  officer  to  make 
the  money,  and  the  return  is  void  for  want  of  sufficient  description  of  the 
land.  Defendant  also  assigned  as  error  the  admission  of  the  patent  to  the 
land  in  Nueces  county,  excepted  to  on  the  trial,  and  the  sheriff's  deed,  because 
for  different  land  from  that  sued  for.  The  defendant  also  assigned  as  error  the 
•exclusion  by  the  court  of  levy,  assignment,  and  tax  sale  of  the  land  in  suit  for 
taxes  for  1877,  and  the  exclusion  of  defendant's  evidence  of  improvements  in 
^ood  faith. 

The  transcript  of  the  docket  entries  and  the  execution,  with  the  indorse- 
ments thereon,  purporting  to  be  the  docket  and  filed  papers  of  A.  Stewart, 
justice  of  the  peace  of  precinct  No.  1,  of  Galveston  county,  in  1851,  is  certi- 
fied to  by  J.  W.  Moore,  a  justice  of  the  peace  of  Galveston  county,  April  21, 
1858.    The  certificate  does  crot  show  of  what  precinct  J.  W.  Moore  was  a  jus- 
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tice,  and  the  certificate  of  the  county  clerk  attached,  declaring  that  J.  W. 
Moore  is  a  justice  of  the  peace  of  Galveston  county,  fails  to  show  that  he  was 
such  justice  of  precinct  No.  1,  and  there  is  no  evidence  in  the  record  to  show 
that  Moore  was  the  legal  custodian  of  the  docket  and  papers.  The  statute 
makes  the  "copies  of  the  records  of  all  public  officers  and  courts  of  this  state, 
certified  to  under  the  hand  and  seal— -if  there  be  one — of  the  lawful  possessor 
of  such  records,"  etc.,  admissible  in  evidence  in  all  cases  where  the  originals 
themselves  would  be.  Rev.  St.  2252.  But  there  is  no  authority  making  copy 
certified  to  by  one  not  shovm  to  be  the  legal  custodian  evidence  in  any  case. 
There  is  nothing  to  show  that  Moore  was  the  successor  of  Stewart.  If  he  was, 
it  can  be  proved;  or  if  it  cannot  be  proved,  there  is  some  sufficient  reason  why 
proof  cannot  be  made,  which  has  not  been  shown.  We  have  no  authority  to 
conclude  that  Moore  was  justice  of  the  peace  of  precinct  No.  1,  of  Galveston 
county,  because  he  was  a  justice  of  the  peace  of  the  county;  nor,  in  the  ab- 
sence of  proof,  can  we  say  he  was  the  "lawful  possessor"  of  the  docket,  and 
filed  papers  of  a  former  justice  of  precinct  No.  1.  We  cannot  indulge  in  pre- 
sumptions when  the  proof  is  not  made,  and  no  reason  shown  why  it  was  not 
made.  It  is  possible,  the  original  docket  and  papers  can  be  found  in  the  proper 
custody,  in  which  case  a  transcript,  properly  certified,  can  be  had;  or  it  may 
be  it  can  be  shown  that  Moore  was  the  successor  of  Stewart,  in  which  event 
the  transcript  offered  would  be  legitimate  evidence.  In  the  absence  of  proof 
that  such  facts  cannot  now  be  produced,  the  transcript  offered  should  have 
been  excluded. 

But  defendant  insists  that  if  the  judgment  had  been  properly  authenticated, 
it  was  void,  anil  can  be  collaterally  attsusked,  and  therefore  plaintiffs  could  not 
recover.  If  the  judgment  was  void,  it  would  be  our  duty  to  declare  it,  and 
stop  further  litigation  and  expense  concerning  it.  Defendant  insists  that  it  is 
void  because  it  is  a  judgment  inpersonamf  and  was  obtained  upon  service  by 
publication  on  non-residents  of  the  state,  and  because  there  was  no  perfection 
of  service.  At  the  time  the  judgment  was  rendered,  there  were  two  statutes 
in  force  in  this  state  upon  which  service  by  publication  could  be  had  upon 
a  defendant, — one,  the  district  court  act  which  took  effect  August  1, 1848,  and 
the  other,  the  justices'  court  act,  which  took  effect  August  7,  1848.  In  the 
district  court  act  there  were  four  conditions  upon  which  the  plaintiff  at  the 
time  of  instituting  his  suit,  or  during  the  progress  thereof,  could  have  serv- 
ice by  publication,  to- wit,  by  affidavit  that  the  defendant  is  not  a  resident 
of  this  state;  or  that  he  is  absent  from  the  state;  or  that  he  is  a  transient  per- 
son ;  or  that  his  residence  is  unknown.  Hart.  Dig.  art.  813.  In  the  justices^ 
court  act  there  were  but  two  grounds  upon  which  such  service  could  be  had 
"in  any  civil  suit,"  to-wit,  by  oath  before  the  justice  of  the  peace  by  the  plain- 
tiff, his  agent,  or  attorney,  (I)  "that  the  defendant  is  absent  from  the  state; 
or  (2)  that  he  is  a  transient  person,  so  that  the  ordinary  process  of  law  cannot 
be  served  upon  him, "  etc.  Hart.  Dig.  art.  1719.  It  may  be  admitted  that  the 
process  of  a  state  cannot  extend  outside  the  territorial  jurisdiction  of  the  state 
so  as  to  require  a  citizen  of  another  state  to  respond  to  a  suit  against  him,  still 
it  would  not  follow  that  a  judgment  upon  constructive  service,  by  publication, 
upon  a  person  within  the  state,  who  is  transient  or  secretes  himself  so  that  the 
ordinary  process  of  law  could  not  be  served  upon  him,  would  not  be  a  valid 
and  binding  judgment.  Pennoyer  v.  Neff,  95  U.  S.  715;  8t,  Clair  v.  Cox,  106 
U.  S.  350,  1  Sup.  a.  Rep.  354.  The  authority  is  of  the  highest  character  that 
a  judgment  in  personam  against  a  non-resident,  rendered  by  a  state  court 
upon  service  by  publication,  or  even  by  personal  service,  is  a  nullity;  but  the 
reason  and  the  authority  both  fail  when  the  judgment  is  obtained  by  such  serv- 
ice in  a  state  court  against  its  own  citizens  or  against  transient  pei-sons  within 
the  territorial  jurisdiction  of  the  state.  Our  supreme  court  has  often  held 
that  when  the  law  is  strictly  complied  with,  judgment  upon  service  by  publi- 
cation will  be  sustained,  even  upon  writ  of  error  or  on  appeal*  and  by  a  much. 
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stroDger  reason  when  collaterally  attacked.  McMullen  v.  Quest,  6  Tex.  279; 
Hill  V.  Faison,  27  Tex. 428;  Lawlerv.  White,  Id.  250;  Allen  v.  Wyser,  29  Tex. 
160;  Stephenson  v.  Railway  Co,,  42  Tex.  162;  Hewitt  v.  Thomas,  46  Tex. 
232;  Jfoorc  v.  Rice,  51  Tex.  289;  Jones  v.  /cmc*,  60  Tex.  451;  Broum  v. 
Brovm,  61  Tex.  45;  W^iT^ow  v.  Zeigler,  44  Tex.  657.  If  the  affidavit  is  upon  a 
ground  not  given  in  the  statute,  and  that  fact  affirmatively  appears,  the  judg- 
ment would  be  void.  Siegall  v.  Huff,  54  Tex.  193.  If  it  affirmatively  ap- 
peared from  the  record  before  us  that  the  judgment  of  the  justice  was  against 
non-residents,  upon  service  by  publication,  it  would  be  our  duty  to  decide  the 
question,  and  follow  our  own  court  or  the  United  States  supreme  court,  the 
latter  holding  that  such  judgments  are  void,  the  former  holding  the  contrary; 
but  the  question  is  not  raised  in  the  record  before  us,  and  we  are  not  called  on 
to  presume  facts  that  will  raise  the  question.  Upon  an  inspection  of  the  tran- 
script of  the  proceedings  before  the  justice  of  the  peace,  we  are  not  informed 
as  to  the  ground  on  which  publication  was  ordered.  Indeed,  it  is  by  inference 
only  that  it  can  be  said  the  service  was  by  publication.  But  we  take  it  that 
it  was,  and  that  that  was  what  was  meant  by  the  entry  on  the  docket  on  the 
25th  of  January:  "Order  of  publication,"  and  clwrge  of  "printer's  fee,"  $4. 
Still,  we  would  not  be  warranted  in  presuming  that  service  was  to  be  upon 
non-residents  of  the  state.  To  do  that,  we  must  assume  that  the  court  was 
acting  without  any  warrant  of  authority  from  the  statute,  as  the  statute  con- 
cerning service  by  publication  in  a  justice's  court  did  not  authorize  such  serv- 
ice upon  non-residents.  The  district  coui-t  act  authorized  such  service  upon 
non-residents;  the  justices'  couil  act  only  allowed  it  upon  persons  absent  from 
the  state  and  transient  persons.  We  cannot  assume  that  the  justice  acted 
without  law,  nor  can  we  assume  facts  that  must  be  assumed  if  we  conclude 
the  Boswells  were  not  residents  of  this  state. 

The  defendant  asks  us  to  presume  that  the  defendants  in  that  suit  were 
non-residents,  because,  in  1836,  15  years  before  the  judgment,  in  the  transfer 
of  the  scrip  indoreed  on  the  back  of  it,  in  the  form  prescribed,  they  were  styled 
"Wm.  &  C.  Boswell,  of  Petersburg,  Va."  But,  as  an  answer  to  that,  it  must 
be  remembered  that  a  judgment  will  not  he  presumed  to  be  void  for  want  of 
jurisdiction  of  the  persons  of  the  defendants;  nor  can  the  fact  be  shown  by 
parol  or  by  evidence  aliunde.  It  must  be  affirmatively  shown  by  the  record 
itself.  Siegall  v.  Huff,  supra;  Lawler  v.  White,  27  Tex.  250.  If  the  serv- 
ice was  by  publication,  and  any  presumption  is  to  be  indulged  at  all,  it  will 
be,  in  a  collateral  proceeding,  in  favor  of,  and  not  against,  the  jurisdiction;  it 
will  be  that  the  service  was  upon  a  statutory  ground  that  can  be  upheld  by  the 
law,  and  not  upon  a  ground  that  might  or  ought  to  be  declared  insufficient. 
T?he  authorities  that  go  to  the  extent  of  holding  that  a  judgment  of  a  state 
court  against  a  non-resident,  who  has  not  appeared  or  submitted  to  the  juris- 
diction, is  void,  do  not  apply  to  the  judgment  sought  to  be  impeached  in  this 
case,  because  the  transcript  of  the  proceedings  do  not  show  that  the  service 
was  by  publication  upon  a  ground  denounced  by  the  authorities  so  holding. 
The  Boswells  might  have  been  residents  of  this  state  at  the  time  of  the  serv- 
ice, and  transient  persons,  so  that  ordinary  process  of  the  courts  could  not  be 
served  upon  them,  in  which  case  the  plaintiff  would  have  had  the  right,  under 
the  statute  regulating  proceedings  in  the  justice's  court,  to  service  by  publica- 
tion; and  in  the  absence  of  evidence  to  the  contrary,  apparent  from  the  pro- 
ceedings before  the  justice,  we  are  bound  to  presume  that  the  facts  did  exist 
to  warrant  the  jurisdiction.  Under  the  act  cited  but  three  weeks  were  re- 
quired for  publication  of  citation  in  a  justice's  court,  and  the  time  for  perfec- 
tion of  service  was  sufficient  from  the  25th  of  January  to  the  22d  of  February. 
So  the  service  must  be  held  good.  ^ 

If  David  Ayers,  by  his  purciiase  at  sheriff's  sale,  acquired  the  title  of  the 
Boswells  to  the  640  acres  of  land  in  Neuces  county,  upon  which  the  certifi- 
x^ate  transferred  to  them  was  located,  u|)on  the  cancellation  of  the  patent  he 
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was  still  the  owner  of  the  certificate.  The  certificate  had  merged  in  the  land, 
and  a  valid  sale  of  the  land  by  or  for  the  owners  of  the  certificate  caiTied  the 
title  to  the  certificate,  and  when  it  was  relocated  upon  the  640  acres  in  East- 
land county,  the  land  so  appropriated  belonged  to  him.  The  sheriff's  return 
upon  the  execution  in  favor  of  Ayers,  pursuant  to  the  judgment,  is  not  void 
for  want  of  description  of  the  land.  The  return  referred  to  the  deed  made  by 
the  sheriff,  which  describes  the  land  by  metes  and  bounds,  and  that  makes  it 
sufficient  even  if  the  description  in  the  return  had  been  defective.  Freem. 
Ex'ns,  §  28.  In  the  present  attitude  of  the  case,  we  do  not  deem  it  necessary 
to  pass  upon  the  merits  of  the  tax  sale  offered  by  defendant's  further  than  to 
fiay  it  should  not  have  been  excluded.  It  was  admissible,  under  defendants' 
claim  for  valuable  improvements  in  good  faith,  to  be  passed  on  by  the  j  ury 
under  appropriate  instructions.  Good  faith,  in  such  cases,  is  a  question  of 
fact  to  be  submitted  to  the  jury  under  suitable  charges.  Luhn  v.  Stone,  65 
Tex.  439. 

For  the  errors  indicated  in  the  foregoing,  the  case  ought  to  be  reversed  and 
remanded  for  a  new  trial. 

Stayton,  J.     Report  of  commission  of  appeals  examined,  their  opinion 
adopted,  and  the  judgment  revei-sed,  and  cause  remanded. 

Willie,  C.  J.,  not  sitting. 


Gulf,  C.  &  S.  F.  Ry.  Co.  ei  al.  tj.  Dawson,  Sheriff. 

{Supreme  Cou/rt  of  Texas.    January  24, 1888.) 

Sheriffs — Fees — Mileage. 

Rev.  St.  Tex.  8  2396,  enacts  that  sheriffs,  in  serving  process,  shall  receive  five 
cents  for  each  mile  going  and  coming.  A  sheriff  served  18  citations  upon  defendant 
at  the  same  time,  tiudng  them  to  M..  a  place  on  the  road  to  where  service  was  to  be 
effected,  and  there  han  ed  them  to  his  aeputy,  and  returned  to  the  county-seat.  The 
deputy,  after  effecting  service,  returned  to  M.,  and  forwarded  the  process  by  mail. 
Heldy  that  the  sheriff  was  entitled  to  charge  mileage  in  each  case,  and  that  the  re- 
turn from  M.  to  the  county-seat  shoidd  be  included,  as  it  was  necessary  travel,  in- 
cident to  the  service. 

Appeal  from  district  court,  Brazos  county;  W.  E.  Collard,  Judge. 
/.  B.  Butler,  Ford  <&  Doremus,  R.  L.  Qould,  Jr.,  and  A,  C.  Brietz,  for  ap- 
pellants.   /.  D.  Thomas,  for  appellee. 

Gaines,  J.  This  is  an  appeal  by  all  parties  from  a  judgment  of  the  district 
court  of  Brazos  county,  on  a  motion  filed  in  the  case  of  Anderson  McCray  v. 
The  Guff,  Colorado  &  Santa  Fe  Railwq^y  Company,  to  retax  the  costs  of  D. 
D.  Dawson,  sheriff  of  the  county.  Both  the  plaintiff  and  defendant  in  the 
original  suit  joined  in  the  motion.  The  findings  of  fact  of  the  court  below 
are  not  complained  of,  and  show  that  the  sheriff  received  the  citation  in  the 
principal  suit,  together  with  17  other  citations  in  other  suits  Igainst  the  de- 
fendant corporation  at  the  same  time;  that  it  was  necessary  to  go  from  Bryan, 
the  county-seat,  to  Allen  farm,  a  distance  of  25  miles,  to  serve  them;  ttiat 
Millican  is  in  the  direction  of  Allen  farm,  20  miles  from  Bryan;  that  the  sher- 
iff took  all  the  citations  at  the  same  time  to  Millican,  and  turned  them  over  to 
his  deputy,  who  traveled  to  Allen  farm,  and  served  them,  and  returned  to 
Millican,  and  there  mailed  them  to  the  county-seat.  At  a  subsequent  time, 
five  subpoenas  in  this  case,  each  for  a  different  witness  at  Allen  farm,  and  also 
other  subpoenas  in  the  other  cases  against  defendant,  were  placed  in  the  hands 
of  the  sheriff,  and  were  served  and  returned  in  the  same  manner.  It  was  con- 
tended below,  and  is  now  contended  here,  that  the  oflScerwas  entitled  to  m.Vve 
but  one  charge  of  five  cents  per  mile  for  the  distance  actually  traveled  by  him- 
fielf  and  deputy  in  serving  the  citations,  and  that  this  should  be  apportioned 
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among  the  18  different  cases ;  and  that  he  should  he  allowed  mileage  only 
for  one  subpoena,  to  be  divided  in  like  manner;  and  that  no  mileage  should  be 
allowed  for  returning  from  Millican  to  Bryan. 

That  part  of  article  2396,  Be  v.  St.,  which  relates  to  this  matter  reads  as  fol- 
lows: "For  traveling  in  the  service  of  any  civil  process,  sheriffs  and  con- 
stables shall  receive  five  cents  for  each  mile  going  and  coming.  If  two  or 
more  persons  are  mentioned  in  the  writ,  he  shall  charge  for  the  distance  act- 
ually and  necessarily  traveled  in  the  service  of  the  same. "  This  language  is 
plain,  and  we  do  not  think  it  diflScult  of  construction.  The  sheriff  can  only 
rightfully  charge  for  the  distance  actually  and  necessarily  traveled  in  any  case  r 
but  he  is  entitled  to  charge  this  for  each  writ,  though  he  may  serve  more  than 
one  upon  the  same  trip.  This  is  shown  by  the  latter  clause  of  the  provision, 
which  applies  to  a  case  where  "two  or  more  persons  are  mentioned  in  the 
same  writ. "  Then  he  can  have  but  the  one  mileage,  if  all  the  persons  be 
served  at  the  same  place.  If,  after  service  upon  one,  it  be  necessary  to  serve 
the  additional  parties  or  witnesses  named  in  the  writ  with  him,  be  is  to  allow 
for  the  travel  necessary  for  the  first  service,  and  such  other  additional  travel 
as  is  required  in  order  to  execute  his  process,  and  for  no  more.  This  is  the 
only  restriction.  If  any  other  had  been  intended,  no  reason  is  seen  why  that 
intention  was  not  clearly  expressed.  By  the  application  of  a  familiar  maxim ^ 
the  mention  of  one  limitation  upon  the  officer's  right  to  mileage  should  be 
deemed  the  exclusion  of  any  other.  The  application  of  the  construction  con- 
tended for  by  the  plaintiffs  in  the  motion  would  be  inconvenient  aiid  imprac- 
ticable, and  would  in  some  instances  operate  greatly  to  the  prejudice  of  the 
officer.  For  example,  let  us  take  the  case  before  us.  The  sheriff,  according 
to  this  construction,  would  be  entitled  to  tax  but  one-eighteenth  of  the  mile- 
age in  this  case.  Yet  what  assurance  has  he  that  he  will  be  enabled  to  col- 
lect the  remainder  in  the  other  cases?  These  considerations  should  not  deter 
us  from  applying  the  rule  if  the  language  of  the  statute  showed  that  such  wa& 
its  meaning.  But  such  is  not  its  meaning;  and  in  the  impracticability  and 
injustice  of  the  construction  contended  for  we  see  sufficient  reason  why  the 
legislature  did  not  so  make  the  la^.  Two  or  more  subpoenas  in  the  same  case 
might  well  have  been  put  u]>on  the  same  footing  as  one  subpoena  for  two  or 
more  interveners;  and  further  legislation  in  this  direction  may  be  advisable* 
But  in  the  present  state  of  the  law  we  are  of  opinion  that,  even  in  case  of  dif- 
ferent subpoenas  for  more  than  one  witness,  the  sheriff  is  entitled  to  his  mile- 
age in  serving  each.  The  court  below  ruled  in  accordance  with  the  views  wo 
have  here  expressed,  but  held  that  the  sheriff  should  not  be  allowed  his  mile- 
age for  the  return  from  Millican  to  Bryan.  Upon  this  latter  point  we  are  con- 
strained to  differ  from  the  learned  judge  who  tried  the  case  below.  The  sher- 
iff by  going  to  Millican,  and  placing  the  writs  in  the  hands  of  his  deputy, 
secured  their  service.  He  was  compelled  to  return  to  his  office  at  the  county- 
seat.  This  was  necessary  travel,  incident  to  the  service  of  the  process;  and 
it  is  a  matter  of  no  moment,  so  far  as  regards  this  question,  that  instead  of 
waiting  at  Mimcan  to  receive  the  process  from  the  hands  of  his  deputy,  and 
returning  them  in  person,  he  left  them  to  be  returned  by  mail.  The  fact  is 
that  they  were  duly  served  and  returned,  and  the  service  for  which  he  made 
the  charge  was  fully  performed. 

The  judgment  will  accordingly  be  reversed,  and  here  rendered,  overruling 
the  motion  to  retax,  and  allowing  the  sheriff  for  serving  the  process  $32.95, 
as  originally  charged  by  him.  He  will  also  be  adjudged  to  recover  his  costs 
accruing  by  reason  of  the  motion,  both  in  this  court  and  the  court  below. 
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House  et  ah  v.  Brent  et  ah 
{Supreme  Cmirt  of  Texas,    November  1, 1887.) 

1.  Infancy— Dbkd  bt  Infants— Epfbct. 

In  an  action  for  the  recovery  of  real  estate,  where  the  defendant  claimed  nnder  a 
deed  from  the  heirs  of  the  original  owner,  part  of  whom  were  minors  at  the  time  of 
its  execution,  the  deed  is  inaSnissible  in  evidence  to  prove  defendant's  title,  unless 
it  is  first  shown  that  the  person  who  signed  the  deed  as  guardian  for  such  minors  was 
d\ily  appointed  by  a  court  of  competent  jurisdiction,  and  had  authority  from  the 
court  to  make  such  conveyances. 

2.  Samb. 

And  where  such  a  deed  recites  a  contract  between  the  original  ancestor  and  the 
grantee,  which  is  the  consideration  of  the  deed,  such  recital  is  not  binding  upon  the 
minors  or  those  claiming  under  them. 
8.  Limitation  of  Actions— Advebbb  Possession- Minors. 

In  an  action  for  the  recovery  of  lands,  brought  by  the  heirs  of  the  original  owner, 
the  defendant  claimed  under  a  deed  from  said  heirs  while  they  were  minors,  pur- 
porting to  have  been  executed  by  their  guardian.  There  was  nothing  to  show  that 
the  guardian  had  ever  been  appointed  byany  court  of  competent  jurisdiction,  or  that 
any  authority  had  been  given  for  the  conveyance :  nor  did  it  appear  that  the  heirs 
had  accepted  the  deed.  Held,  that  the  defendant's  daim  under  the  deed  was  not 
such  a  claim  of  title  adverse  to  plaintiffs  as  would,  through  lapse  of  time,  support 
a  plea  of  limitation.^ 
4.  Dbscent  and  Distribution- Rights  of  Husband. 

An  intestate  died  seized  of  certain  lands,  and  left  as  sole  heirs  at  law  one  brother 
and  two  sisters.  One  of  the  sisters  died,  leaving  her  husband  surviving  her,  but 
no  children.  Held  that,  under  Rev.  St.  Tex.  art.  1646,  par.  2,  relating  to  distribu- 
tion of  property,  the  husband  was  entitled  to  one-half  of  the  share  of  his  wife  in  the 
estate  of  intestate. 

Commissioners'  decision.    Error  from  Hood  county  court. 

This  suit  was  brought  on  the  14th  day  of  August,  1883,  by  the  defendants 
in  error,  Robert  Brent,  Timothy  L.  Papln,  J.  F.  R.  Papin,  Jehu  G.  Brent, 
Eliza  G.  Murphy,  Anna  M.  Brent,  and  Thomas  G.  Brent,  against  T.  W. 
House*  plaintiff  in  error,  Simon  Jordon,  W  R.  Sawyers,  J.  G.  Rogers,  and 
Charley  Reaves,  for  undivided  interests  in  1,345  acres  of  land,  a  part  of  1,920 
acres  patented  to  the  heirs  of  J.  C.  Grace  on  the  3d  day  of  September,  1847. 
Each  of  the  plaintiffs  below  claimed  one-sixth  of  one-half  undivided  interest 
in  the  land,  except  Timothy  L.  Papin,  who  claimed  one-third  of  one-sixth  of 
one-lialf.  The  prayer  was  for  recovery  and  partition.  Defendant  T.  W* 
House  alone  answered,  by  general  denial,  plea  of  not  guilty,  and  title  in  him- 
self by  deed  from  the  heirs  of  J.  C.  Grace  to  J.  De  Cordova,  from  whom  he 
deraigned  title.  He  claims  that  J.  De  Cordova  had  a  locative  interest  of  one- 
third  in  three  tracts,  including  the  said  1,920,  by  virtue  of  a  contract  made 
with  Thomas  B.  Grace,  alleged  to  be  the  father  of  J.  C.  Grace,  and  his  heir* 
by  which  De  Cordova  was  to  obtain  certificates  for  one-third  of  a  league,  also 
1.920  acres  bounty  and  640  donation,  to  which  J.  C.  Grace  was  entitled,  and 
locate  same,  and  have  patents  issued,  for  which  he  was  to  have  $500;  that 
Cordova  complied  with  his  contratt,  and  expended  $500  in  so  doing,  and  was 
entitled  to  one-third  of  the  land  for  his  services  and  expenditufes.  Defend- 
ant also  pleaded  stale  demand ;  long  acquiescence  on  the  part  of  plaintiff  in 
his  claim  to  the  land;  that  he  had  paid  the  taxes,  and  expended  large  sums  in 
improving  the  land, — the  plaintiffs  recognizing  his  title,  and  acquiescing 
therein,  and  that  they  were  estopped  from  setting  up  any  claim  or  title  thereto; 
prayed  to  be  quieted  in  his  title  and  possession,  and,  in  the  event  the  court 
should  hold  plaintiffs  entitled  to  the  land,  for  adjustment  of  the  equities  be- 
tween him  and  plaintiffs  on  account  of  the  location,  payment  of  taxes,  and 
improvements  aforesaid.  James  E.  Grorman  intervened,  claiming  one-half  of 
one-third  of  the  land.    The  proof  showed  that  Cordova  located  the  land,  and 

'Aa  to  what  oonstitotaa  adverse  posaeasion,  see  Riggs  v.  Riley,  (Ind.)  15  N.  E.  Rep. 
253,  and  note. 
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obtained  the  patents,  to  the  heirs  of  J.  C.  Grace,  in  1847,  and  that  the  patents 
were  delivered  to  tiim  when  issued,  and  that  T.  W.  House  paid  the  taxes  on 
the  1,345  acres  from  1870  to  time  of  trial.  J.  C.  Grace  died  in  1836,  and  left 
surviving  him  one  brother,  Thomas  L.  Grace,  and  two  sisters,  Margaret  Gor- 
man and  Maria  Brent,  his  sole  heirs  at  law.  Margaret  Gorman,  wife  of 
intervenor,  T.  B.  Gorman,  died  without  issue.  Maria  Brent  died  in  1846, 
and  her  husband  was  also  dead.  She  left  surviving  her  children,  Anna  M. 
Brent,  Robert  Brent,  Eliza  Murphy,  John  Brent,  Thomas  Brent,  the  plain- 
tiffs, and  Margaret  I'apin  and  Jane  Birent.  Jane  Brent  died  without  issue, 
in  1868,  aged  31  years.  Margaret  Papin  died,  and  left  surviving  her  her 
son,  John  F.  B.  Papin,  and  her  husband,  Timothy  L.  Papin.  Defendant 
House  read  in  evidence  a  deed  of  partition  between  him  and  the  heirs  of  J. 
C.  Grace,  in  which  deed  the  1,345  acres  in  controversy  was  deeded  to  J.  De 
Cordova,  of  date  October  11, 1856.  The  deed  conveys  to  the  said  heirs  the 
residue  of  the  said  three  surveys.  The  deed  was  signed  by  J.  De  Cordova, 
T.  L.  Grace,  Margaret  Papin,  and  her  husband,  Timothy  L.  Papin,  and  Anna 
Brent  for  themselves,  and  by  John  Garnett,  as  guardian  of  Jane  Brent,  John 
Brent^  Bobert  Brent,  Thomas  Brent,  and  Eliza  Brent;  the  deed  reciting  that 
they  were  minors.  The  deed  was  duly  acknowleged  by  all  the  parties,— the 
said  Garnett  acknowledging  for  the  minors,  as  guardian, — and  recorded  in 
the  county  where  the  land  lay,  on  the  29th  of  May,  1857.  The  deed  recites, 
substantially,  that  as  there  was  a  contract,  in  1864,  between  Thomas  B.  Grace, 
father  and  heir  of  J.  C.  Grace,  and  J.  De  Cordova,  that  the  latter  was  to  locate, 
survey,  and  perfect  to  patent  all  lands  to  which  the  heirs  of  J.  C.  Grace  were 
entitled,  in  Texas;  and  as  Cordova  was  to  receive  one-third  of  the  lands  for 
his  services  and  expenses;  and  as  Cordova  had  complied  with  his  contract, 
and  had  perfected  to  patent  the  three  said  surveys;  and  as  D^  Cordova  had 
administered  on  the  estate,  and  had  sold  the  lands  to  A.  C.  Downs,  April  16, 
1851 ;  and  as  De  Cordova  had  purchased  the  same  from  said  Downs,  and  as 
he  only  wished  to  obtain  his  interest  originally  due  him, — ^therefore, "  etc.  To 
this  deed  plaintiffs  Bobert,  John,  and  Thomas  Brent  and  Eliza  Murphy  ob- 
jected, because  they  had  not  signed  it;  nor  did  it  purport  to  be  their  act  and 
deed;  and  it  did  not  appear  to  be  the  act  of  their  legal  guardian,  or  that  their 
guardian  had  authority  to  execute  it;  which  objections  being  sustained  by  the 
court,  defendant  saved  a  bill  of  exceptions.  As  to  parties  not  objecting,  the 
deed  was  admitted  and  read  in  evidence.  Judgment  was  rendered  by  the 
court,  who  tried  the  case  without  a  jury,  for  the  plaintiffs  John,  Robert,  and 
Thomas  Brent  and  Eliza  Murphy,  for  an  undivided  one-sixth  of  five-twelfths 
of  the  1,345  acres;  for  intervenor,  J.  E.  Gorman,  for  one-sixth;  and  for  defend- 
ant T.  W  House  for  the  remaining  five-ninths.  ♦  ♦  ♦  This  judgment, 
defendant  has  brought  to  this  court  for  review  by  writ  of  error.  Defendant's 
assignments  of  errors  are — First,  that  the  court  erred  in  rendering  judgment 
for  the  plaintiffs  for  any  of  the  1,345  acres,  because  the  record  shows  that  De 
Coi-dova,  defendant's  original  vendor,  had  all  the  lands  to  which  the  heirs  of 
J.  C.  Grace  were  entitled  located  and  patented  at  his  own  expense  and  cost, 
under  a  contract  with  T.  B.  Grace,  the  father  of  J.  C.  Grace,  who  was  then 
dead;  second,  that  such  judgment  should  not  have  been  rendered,  because  the 
record  shows  the  1,345  acres  sued  for  were  cut  off  and  set  apart  to  J.  De  Cor- 
dova, as  a  compensation  for  his  services  in  having  said  land  located  and  pat- 
ented; third,  the  court  erred  in  rendering  judgment  in  favor  of  intervenor, 
Gorman,  for  one-sixth  of  the  land  in  controversy;  fourth,  the  court  erred  in 
excluding  deed  of  11th  March,  1856,  on  objection  of  plaintiffs'  recovering,  be- 
cause the  evidence  shows  that  the  deed  was  executed  for  the  purpose  of  carry- 
ing out  the  contract  with  De  Cordova  for  the  location,  surveying,  and  patenting 
said  lands;  Jlfth,  the  court  erred  in  holding  said  deed  void  as  to  the  parties 
objecting,  because  they  had,  ever  since  the  year  1856»  acquiesced  in  the  sub- 
division of  the  Grace  lands,  as  expressed  in  the  deed,  and  are  thereby  bound. 
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etc. ;  siosth,  the  conrt  erred  in  not  rendering  Judgment  in  favor  of  defendant 
Hoase  for  all  the  land  sued  for  by  plaintiffs  and  the  intervenor  (Gorman,  be- 
cause the  evidence  shows  that  House  was  entitled  to  recover  it  under  the 
claim  of  title  through  which  he  claims  after  the  long  lapse  of  time  from  1856 
to  the  bringing  of  this  suit. 

R.  H.  Ward  and  B.  M.  Batea^  for  plaintifls  in  error.  Cooper  <&  Bates,  for 
defendants  in  error. 

CoLUiRD,  J.,  {qfter  atctting  thefcuita  ttuhatantially  aa  above,)  The  first  as- 
signment of  error  is  not  well  taken.  The  recitals  in  the  deed  of  the  11th  Oc- 
tober, 1856,  purporting  to  be  the  deed  of  others,  and  one  signing  as  the  guard- 
ian of  plaintiffs,  in  the  absence  of  any  evidence  of  the  authority  under  which 
the  guardian  acted,  would  not  be  binding  upon  the  plaintiffs.  The  deed  was 
not  signed  by  them,  or  by  any  one  shown  to  be  in  priority  with  them,  or  by 
any  one  whose  acts  could  in  any  way  affect  them.  If  it  was  signed  by  one 
who  had  the  right  to  bind  them,  the  deed  itself  would  convey  their  estate;  in 
which  case  the  recitals  would  be  taken  as  true,  but  of  no  other  value  save  to 
acknowledge  the  consideration  for  the  conveyance.  There  was  no  other  evi- 
dence offered  to  show  a  contract  with  T.  B.  Grace  by  De  Cordova  to  locate 
the  land,  or  that  T.  B.  Grace  was  the  father  and  heir  of  J.  C.  Grace.  It  is 
true,  the  evidence  shows  that  De  Cordova  located  the  lands,  and  had  the  pat- 
ents issued  to  the  heirs  of  J.  C.  Grace,  but  that  fact  of  itself  does  not  tend  to 
prove  he  had  any  contract  with  T.  B.  Grace  for  that  purpose.  That  he  did 
locate  the  lands  would  not  authorize  the  conclusion  that  he  had  any  contract 
with  any  person  for  that  purpose.  Ko  such  contract  can  arise  by  implication 
from  the  fact  that  the  services  were  performed.  The  most  that  can  be  said 
in  such  a  case*  is  that  the  law  would  imply  a  contract  for  pecuniary  compen- 
sation for  the  services  and  expenditures.  Roaa  v.  Mitchell,  28  Tex.  152;  Sy- 
pert  V.  McCotoen,  Id.  685.  The  second  assignment  of  error  cannot  be  sus- 
tained. The  minor  heirs  of  Maria  Brent  were  not  parties  to  the  deed  of  par- 
tition; and,  as  to  them,  there  was  no  partition,  unless  the  deed  itself  bound 
them.  It  is  not  shown  that  they  participated  in  the  partition,  or  in  any  man- 
ner assented  to  it.  Because  other  persons  competent  to  contract,  executed 
the  instrument,  and  conveyed  their  interests  in  the  1,845  acres,  would  furnish 
no  reason  for  holding  that  the  minors  were  bound  by  the  instrument.  To  the 
third  assignment  we  need  only  say  that  J.  E.  Gorman,  at  the  death  of  his 
wife  without  issue,  was  entitled  to  one-half  of  her  one-third  undivided  inter- 
est in  all  the  land,  and  that  was  the  part  adjudged  to  him  by  the  judgment  of 
the  court  in  the  1,345  acres  in  controversy.  The  fourth  assignment,  if  we 
rightly  appreciate  it,  has  already  been  considered,  in  part  at  least,  in  the  fore- 
going. It  might,  however,  be  added,  that  the  purpose  of  the  contracting  par- 
ties in  executing  the  deed,  could  not  be  imputed  to  strangers  to  the  contract. 
It  is  impossible  to  conceive  how  the  deed  in  question  could  affect  the  rights 
of  the  minors,  or  how  the  motives  and  purposes  of  the  persons  executing  it 
could  be  attributed  to  them,  unless  it  be  shown  that  they  authorized  it,  or 
have  ratified  or  adopted  it,  by  accepting  the  portion  allotted  to  them.  The 
fifth  and  sixth^^ignments  will  be  considered  together.  The  deed  of  the  1 1th 
of  October,  1856,  was  not  admissible  against  the  plaintiffs'  recovering,  without 
proof  of  the  appointment  of  Garnett  as  their  guardian  by  a  court  of  compe- 
tent jurisdiction,  and  authority  from  the  court  to  make  the  partition.  An  in- 
strument conveying  land  of  minors,  signed  by  one  representing  himself  to 
be  their  guardian,  is  wholly  inoperative  without  the  production  of  the  pre- 
cedent orders  of  a  court  of  competent  jurisdiction  in  the  premises,  and  there- 
fore inadmissible  as  evidence  against  them.  Courts  will  not  presume  the  ex* 
istence  of  the  authority  to  act  in  such  cases,  in  the  absence  of  all  proof  of  the 
existence  of  the  power,  and  its  loss  or  destruction,  even  after  the  lapse  of  80 
years.  TerreU  v.  Martin,  64  Tex.  121 ;  Tucker  v.  Murphy,  66  Tex.  355»  1 S.  W. 
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Rep.  76;  WhiU  v.  Jones,  67  Tex.  688,  4  S.  W.  Rep.  161.  It  cannot  be  doubted, 
then,  that  the  court  was  correct  in  holding  the  deed  inadmissible  and  void  iis 
to  the  defendants  in  error.  The  title  of  phiintitfs  was  a  legal  title  acquired 
by  inheritance,  and  it  is  not  perceived  how  one  having  no  equities  against 
them,  and  no  possession  that  would  bar  tlieir  recovery  under  the  statute  of 
limitations,  could  plead  their  laches  in  failing  to  assert  their  title  for  a  num- 
ber of  years.  De  Cordova  was  at  no  time  in  possession,  and  it  was  not  shown 
that  plaintiff  in  error  was  in  possession,  except  by  tenant,  at  the  time  the 
suit  was  brought.  In  the  case  of  Williams  v.  Conger,  49  Tex.  602.  asso- 
ciate Justice  Moore  says:  "We  know  of  no  authority  to  warrant  the  court 
in  holding  that  a  mere  failure  to  pay  taxes,  or  laches  or  delay  of  the  owner  in 
bringing  suit  for  the  recovery  of  the  land  to  which  he  has  a  legal  title,  will 
defeat  his  action,  where  there  has  not  been  actual  adverse  possession  for  a  suf- 
ficient length  of  time  to  support  the  plea  of  limitation."  There  is  no  proof 
of  any  acquiescence  in  the  De  Cordova  title  by  plaintiffs,  none  that  they  rec- 
ognized it,  and  none  that  they  had  accepted  the  part  <^  the  other  surveys  al- 
lotted to  them  in  the  deed.  The  record  is  silent  upon  this  subject.  If  it  were 
true  that  they  had  accepted  under  the  deed  of  the  11th  of  October,  1856,  the 
fact  was  susceptible  of  proof,  and  ought  to  have  been  established  by  the  de- 
fendant. The  defendant  held  no  title  against  them  that  they  were  required 
to  notice  or  disprove;  nor  did  the  Cordova  deed,  not  executed  by  them,  by 
their  consent  or  authority,  or  by  the  orders  of  any  court  of  competent  juris- 
diction, devolve  upon  them  the  necessity  of  showing  that  they  had  not  ac- 
cepted under  the  deed.  They  were  in  the  same  condition,  and  had  the  same 
rights,  they  would  have  had  if  the  deed  had  never  been  made.  If  it  had  been 
shown  that  they  claimed  the  land  set  apart  to  them  under  the  deed,  or  had 
sold  it,  the  question  of  acquiescence  and  ratification  insisted  4ipon  by  plain- 
tiffs in  error  would  have  been  made.  There  was  no  recognition  or  adoption 
of  the  partition  that  was  attempted  to  be  made  for  the  defendants  in  error, 
nor  is  there  anything  disclosed  in  the  record  that  would  invoke  the  doctrine 
of  the  lapse  of  time  in  favor  of  the  De  Cordova  claim  to  the  land  against  them; 
and  we  are  of  opinion  the  judgment  of  the  district  court  ought  to  be  affirmed. 

Willie.  C.  J.    Report  of  commission  of  i^peals  examined,  their  opinion 
adopted,  and  judgment  affirmed. 


Brown  v.  Martin  et  dl, 
(Supreme  Court  of  Texae.    November  22, 1887.) 

ApFIAL— PRACnOE— A88IONMBKT  OF  ERROR. 

Under  Rev.  St.  Tex.  art.  1088.  and  Rule  Sup.  Ct.  28,  24,  declaring  that  errors  not 
distinctly  assigned  will  be  considered  as  waived,  by  the  supreme  court,  a  request  to 
take  the  grounds  in  a  motion  for  a  new  trial  as  assignments  of  error  is  not'such  a 
distinct  assignment  as  is  required. 

Commissioners'  decision.    Appeal  from  district  court,  McMullen  county. 
L.  D,  Murphy  and  /.  M.  Eckford,  for  appellant.    Arcfier  ds  Atkinson,  for 
appellees. 

CoLLARD,  J.  This  suit  was  brought  in  the  district  court  of  McMullen 
county,  (the  county  court  having  no  civil  jurisdiction,)  by  the  appellant,  R. 
H.  Brown,  against  S.  T.  and  Virginia  Martin,  appellees,  on  the  27th  day  of 
August,  1884,  to  recover  $480,  rent  of  1251}  acres  of  land,  unimproved,  from 
the  1st  day  of  September,  1882.  Defendants  filed  a  sworn  plea  to  the  juris- 
diction of  the  court,  stating  that  the  amount  in  controversy  was  not  within 
the  jurisdiction  of  the  court;  that  the  allegations  of  the  rental  value  of  the 
premises  were  falsely  and  fraudulently  made,  to  give  jurisdiction  to  the  dis- 
trict court;  that  the  rent  of  the  premises  was  not  exceeding  six  cents  per  acre 
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per  annum.  The  question  of  jurisdiction  was  submitted  to  the  Jury,  under 
appropriate  instructions  by  the  court,  and  there  was  a  verdict  upon  that  issue 
for  the  defendants,  and  judgment  accordingly,  and  plaintiff  appealed.  It  was 
admitted  that  plaintiff  was  the  owner  of  the  land,  and  it  was  proved  that  it 
was  inclosed  in  a  large  pasture  owned  by  defendants,  and  that  the  yearly 
rental  value  was  not  exceeding  five  to  six  cents  per  acre;  the  evidence  pre- 
ponderating in  favor  of  five  cents.  The  pasture  was  turned  out  in  December^ 
1884.  No  errors  are  assigned,  but  appellant  asks  the  court  to  consider  the 
grounds  in  the  motion  for  ^  new  trial  as  a  sufficient  assignment  of  errors  to 
reverse  the  case.  The  statute  and  the  rules  of  the  supreme  court  require  that 
all  errors  not  distinctly  specified  in  the  manner  prescribed  by  the  law  shall  be 
considered  waived  by  the  supreme  court.  Bev.  St.  art.  1038;  Bules  Sup.  Gt. 
23. 24.  There  is  no  fundamental  error  apparent  upon  the  record.  The  judg- 
ment is  one  which  the  district  court  could  legaUy  render;  and  we  do  not  see 
but  that  the  verdict  was  a  very  proper  one,  under  the  evidence.  The  judg^ 
ment  should  be  affirmed. 

Willie,  C.  J.    Report  of  commission  of  appeals  examined,  their  opinion 
adopted,  and  the  judgment  affirmed. 


Taylor  v.  Cox. 
(Supreme  Court  of  Texas.    December  18, 1887.) 

1.  Principal  ahd  AoENT~Ck>M]n8SioN»— Brxakino  off  Salb. 

Id  an  action  brought  to  recover  for  oommissions  on  a  sale  made  by  the  plaintiff, 
which  it  was  allegea  was  broken  off  by  acts  of  the  defendant,  the  judge  charged  the 
jury  that  if  they  found  that  the  sctM  of  the  defendant  had  broken  off  the  sale,  they 
should  find  for  the  plaintiff.  Held  erroneous,  because  he  did  not  also  charge  that 
they  must  find  that  the  acts  complained  of  were  done  for  the  purpose  of  depriving 
the  plaintiff  of  his  commissions. 

U.  Same— Power  of  Agent— Sales— Cash  Payment. 

Where  the  plaintiff  alleged  an  agreement  whereby  he  was  to  sell  certain  land  for 
enough  cash  to  confirm  the  sale,  meaning  thereby  enough  to  make  the  land  good 
for  the  deferred  payments,  and  the  balance  to  remain  on  tmie,  it  is  not  error  to  over- 
rule the  defendant's  objection  that  it  is  not  a  matter  of  law  how  much  cash  con- 
firms a  sale,  for  such  a  power  carries  with  it  some  discretion. 

Commissioners*  decision.    Error  from  district  court,  McLennan  county. 
Alexander  <§  Winter,  for  plaintiff  in  error;    Hernng  <&  Keeley,  for  defend- 
ant in  error. 

Maltbik,  J.  This  suit  was  brought  by  T.  B.  Cox  against  W.  A.  Taylor, 
in  the  district  court  of  McLennan  county,  May  22,  1884,  to  recover  of  W.  A. 
Taylor  compensation  for  the  negotiation  of  the  sale  of  a  tract  of  land  in  Lime- 
stone county,  the  title  to  which  was  in  Nelson  Beal,  but  in  which  it  is  alleged 
Taylor  claimed  one-half  that  might  be  realised  from  the  sale  of  the  land,  aiter 
reimbursing  Beal  for  the  purchase  money  paid  by  him  for  it,  and  10  per  cent, 
interest  from  the  date  of  purchase,  and  all  taxes.  Defendant  answered  by  a 
general  demurrer,  special  exceptions,  general  denial;  and  specially  pleaded 
that,  if  plaintiff  ever  negotiated  a  sale  of  the  land,  the  party  refused  to  com- 
plete it  without  defendant's  fault,  and  that,  if  the  land  was,  as  alleged,  sub- 
sequently sold  to  the  same  party,  it  was  sold  by  Beal  and  not  by  defendant, 
And  that  the  said  sale  was  by  Beal  abrogated  and  canceled.  On  November 
7,  1885,  there  was  a  trial,  and  judgment  for  plaintiff  for  $995.64,  to  revise 
which  defendant  has  sued  out  this  writ  of  error.  The  petition  alleged  that 
in  April,  1882,  the  defendant  represented  to  the  plaintiff  that  he  was  the  agent 
for  Beal  to  sell  a  tract  of  land  of  3,129  acres  in  Limestone  county;  that  the 
legal  title  was  in  Beal,  and  that  he  was  anxious  to  sell ;  and  that  it  was  agreed 
between  plaintiff  and  defendant  that  plaintiff  would  undertake  to  find  a  pur- 
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chaser  for  the  land;  that  plaintiff  was  to  have  for  his  services  in  effecting  a 
sale  whatever  he  might  sell  the  land  for  over  $2  per  acre,  as  commissions ; 
that  the  terms  of  the  sale  should  be  part  cash,  the  balance  in  equal  payments, 
due  one,  two,  and  three  years  from  date,  with  interest  at  10  per  cent. ;  that 
the  amount  of  cash  payment  was  to  be  only  so  great  as  to  confirm  the  sale; 
that  said  deferred  payments  should  be  secured  by  vendors*  liens  on  said  land; 
and  that  the  plaintiff  should  use  his  discretion  in  negotiating  said  sale.  The 
petition  further  charged  that  plaintiff  negotiated  a  sale  of  the  land  to  one 
Moore,  at  $2.25  per  acre,  $1,000  cash,  and  the  credit  payments  as  was  agreed 
with  defendant  that  they  should  be;  that  plaintiff  was  at  great  trouble  and 
expense  in  making  the  sale;  and  that  soon  thereafter,  to- wit,  about  the  1st 
day  of  June,  1882,  he  notified  defendant  of  the  terms  of  the  sale  with  Moore; 
that  defendant  agreed  thereto,  except  as  to  amount  of  cash  payment,  concern- 
ing which  he  desired  to  consult  Nelson  Beal,  the  owner;  that  defendant,  in  his 
agreement  with  plaintiff,  had  made  no  restrictions  as  to  amount  of  cash  pay- 
ment, except  as  hereinbefore  stated;  and  it  is  alleged  that  said  conditions  were 
complied  with  in  said  contract  of  sale  with  Moore.  It  is  further  alleged  that 
on  said  1st  day  of  June,  1882,  plaintiff  said  Moore  agreed  to  the  terms  of  sale 
as  hereinbefore  set  out;  that  afterwards  said  Moore,  learning  from  defendant 
the  commissions  that  plaintiff  was  to  receive,  continued  negotiations  with 
defendant  directly,  notwithstanding  the  protest  of  plaintiff;  defendant  well 
knowing  that  said  Moore  had  received  all  the  information  he  possessed  con- 
cerning said  land  from  plaintiff,  and  that  his  laborious  efforts  had  secured  said 
Moore  as  a  purchaser  thereof;  and  concluded  a  sale  of  said  land  to  said  Moore 
at  $2  per  acre,  to  plaintiff's  damage,  etc.  It  was  also  averred  in  the  peti- 
tion that  the  defendant,  Taylor,  was  interested  in  the  land,  and  had  full  au- 
thority to  make  the  contract  that  he  did  make  with  plaintiff.  Defendant's 
specisd  exceptions  to  the  petition  necessary  to  notice  are  as  follows:  Second. 
It  does  not  appear  from  said  petition  that  any  terms  for  such  sale  by  said  Cox 
were  ever  fixed  or  agreed  upon,  because  it  is  not  matter  of  law  what  cash 
would  confirm  a  sale;  nor  is  it  alleged  what  is  meant  by  confirming  a  sale, 
nor  how  much  cash  does  confirm  a  sale.  Third.  It  does  not  appear  from 
said  petition  that  defendant  ever  assented  to  said  contract  alleged  to  have 
been  made  by  Cox  with  Moore,  but  it  affirmatively  appears  that  he  dissented 
;  therefrom  on  account  of  the  proposed  cash  payment;  and  it  does  not  appear 
that  said  Taylor  was  or  is  precluded  from  determining  what  was  sufficient 
cash  to  confirm  the  sale;  and  it  does  not  appear  from  said  petition  how  or  why 
said  proposed  cash  payment  was  sufficient  to  confirm  the  sale. 

The  principal  question  in  the  case  aside  from  a  question  of  pleading  de- 
pends upon  the  following  charge  of  the  court:  *'This  suit  is  brought  by  the 
plaintiff,  T.  B.  Cox,  against  the  defendant,  W.  A.  Taylor,  to  recover  of  him 
$782.25,  for  alleged  breach  of  contract  in  refusing  to  allow  him  compensation 
for  negotiating  the  sale  of  about  8,129  acres  of  land  in  Limestone  county^ 
Texas,  of  the  Hutledge  survey.  The  defendant  denies  that  plaintiff  ever  ne> 
gotiated  the  sale  of  said  land,  and  you  are  instructed  as  follows:  If  you  be- 
Qeve  from  the  evidence  that  the  plaintiff,  Cox,  and  defendant,  Taylor,  made 
and  entered  into  a  contract  as  alleged  by  plaintiff,  whereby  the  defendant 
promised  and  agreed  to  allow  plaintiff,  in  consideration  of  plaintiff's  nego- 
tiating the  sale  of  8,129  acres  of  land,  all  over  and  in  excess  of  $2  per  acre* 
which  he  might  realize  from  negotiating  said  sale,  and  if  you  further  believe 
from  the  evidence  that  plaintiff  went  forward,  and,  acting  in  accordance  with 
the  terms  of  said  contract,  negotiated  the  sale  of  said  land  to  one  Moore,  at 
the  price  of  $2.25  per  acre,  and  that  said  Moore  agreed  with  said  Cox  to  pay 
the  owner  $2.25  per  acre  for  said  land,  and  that  afterwards  said  Moore  refused 
to  consummate  said  purchase  on  account  of  the  acts  and  conduct  of  said  Tay- 
lor in  reference  thereto,  then,  in  such  case,  you  will  find  for  plaintiff  25  cents 
per  acre  on  3,129  acres,  or  $782.25,  the  amount  sued  for/'    The  negative  of 
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this  cliarge  was  also  given  to  the  Jury,  to  meet  the  various  phases  presented 
by  the  evidence. 

The  evidence  was  conflicting  on  the  several  issues  of  the  case;  a  part  of  it 
tending  to  show  that  Taylor  inadvertently,  or  accidentally,  in  reading  a  letter 
on  other  subjects,  informed  Moore  that  the  owner,  Beal,  held  the  land  at  $2  per 
acre ;  other  portions  of  it  tended  to  show  that  Taylor,  in  answer  to  a  direct  ques- 
tion from  Moore,  in  the  presence  of  Ck>x,  stated  to  Moore  that  the  price  of  the 
land  was  $2  per  acre,  while  from  all  the  evidence  it  might  be  inferred  that  Tay- 
lor informed  Moore  that  the  price  asked  by  the  owner  for  the  land  was  $2,  with 
intent  to  prevent  Moore  from  consummating  the  trade  with  Cox,  though  there 
is  no  motive  shown  for  it,  as  the  land  was  afterwards  sold  to  Moore  for  $2  an 
acre,  by  Beal,  and  the  trade  subsequently  abrogated,  and  sold  to  other  parties 
at  the  same  price,  a  part  being  sold  to  Moore.  It  was  shown  by  Cox  tlmt 
Moore  agreed  to  pay  $2.25  per  acre  for  the  land ;  while  Moore  in  his  testimony 
positively  denies  that  he  ever  offered  over  $2  an  acre,  and  that  Cox  declined 
to  take  it,  and  further,  that  there  was  never  any  price  agreed  on  between  them. 
That  Cox  at  one  time  represented  that  the  owner  held  the  land  at  $2.50,  and 
at  another  time,  $2.25,  per  acre;  tlmt  he  refused  to  give  either  amount,  and 
afterwards,  learning  that  the  owner  only  held  it  at  $2,  became  disgusted  at 
Cox's  misrepresentations,  and  declined  to  have  anything  further  to  do  with 
.him;  and  commenced  a  negotiation  through  Taylor  with  Beal,  and  after- 
wards purchased  at  $2  per  acre  from  Beal.  T.  B.  Cox  entered  into  a  con- 
tract with  W.  A.  Taylor  about  the  1st  of  April,  1882,  to  the  effect  that  if  he, 
Cox,  would  sell  3,159  acres  of  land  in  Limestone  county,  the  title  to  which 
was  in  Nelson  Beal,  but  Taylor  having  authority  to  sell,  he  should  have  as 
compensation  for  his  services  all  in  excess  of  $2  an  acre  the  land  brought. 
Cox  claimed  that  on  or  about  the  1st  day  of  June,  1882,  that  he  negotiated 
a  sale  of  the  land  to  one  Moore,  at  $2.25  per  acre;  the  trade,  however,  was 
not  consummated.  There  was  evidence  tending  to  show  that  Moore  re- 
fused to  complete  it,  on  account  of  Taylor's  informing  him  that  the  owner 
held  the  land  at  $2  per  acre;  but  there  was  no  charge  that  either  Taylor  or 
Beal  refused  to  sell  to  Moore  at  $2.25  per  acre.  There  was  also  evidence  that 
the  information  was  given  through  inadvertence  or  accident;  and  that  it  was 
given  in  answer  to  a  direct  question  on  the  subject  from  Moore  to  Taylor,  in 
the  presence  of  Cox;  he  making  no  objection  to  the  question.  Under  this 
state  of  facts,  the  court  charged  the  jury  substantially  that  if  Moore  had  agreed 
with  Cox  to  purchase  the  land  in  controversy,  and  the  acts  or  conduct  of  Tay- 
lor induced  him  to  forego  making  the  purchase  he  had  agreed  to  make,  to  find 
in  favor  of  plaintiff.  This  is  assigned  as  error.  If  Cox  had  furnished  a  party 
able  and  willing  to  buy,  and  Taylor  had  capriciously,  or  without  some  valid 
reason,  refused  to  convey  or  caused  the  land  to  be  conveyed,  it  would  have 
been  a  breach  of  contract  on  his  part.  And  under  such  circumstances  it  is  well 
settled  that  Cox  would  have  been  entitled  to  recover  for  his  services  the  full 
amount  he  would  have  received  if  Taylor  had  performed  his  part  of  the  con- 
tract. Kock  V.  Emmerling,  22  How.  74;  Stewart  v.  Mather,  32  Wis.  349; 
Sihhald  V.  Iron  Co.,  83  N.  Y.  378.  Here  Taylor  does  not  refuse  to  carry  out 
the  contract  made  by  Cox;  but  the  complaint  is  that,  by  his  acts,  declarations, 
and  conduct,  Moore  is  dissuaded  from  complying  with  his  agreement  with  Cox 
to  purchase  the  land.  Is  Taylor  legally  liable  to  Cox,  in  damages,  for  the  in- 
formation furnished  Moore,  without  regard  to  whether  the  words  were  spoken 
in  bad  faith  to  Cox  or  whether  their  necessary  tendency  was  to  break  off  the 
negotiation  with  Moore,  or  whether  they  were  inadvertently  or  accidentally 
spoken,  or  whether  Taylor  had  reason  to  believe  that  Cox  was  willinff  for  him 
to  speak  on  the  subject?  The  charge  of  the  court  made  Taylor  liable  for 
damages  absolutely,  and  at  all  events,  if  his  conduct  caused  Moore  to  refuse 
to  periorm  his  agreement  with  Cox.  In  this,  we  think,  there  was  error.  If 
the  acts  and  conduct  of  Taylor  was  in  bad  faith  towards  Cox,  or  done  with  in- 
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tent  to  evade  the  payment  of  commiasions  that  he  had  earned,  or  if  the  act 
waa  willfully  done,  and  its  necessary  consequence  was  to  influence  Moore  not 
to  comply  with  his  contract,  then  Taylor  would  be  answerable  for  all  damages 
thus  occasioned.  Sibbald  v.  Iron  Co.,  9upra,  385-389,  indusiye.  But  if 
Moore  discovered  the  owner's  price  of  the  land  through  an  accident,  and  with- 
out fault  or  negligence  on  the  part  of  Taylor  in  imparting  the  information, 
there  would  be  damage  without  fault,  and  no  action  would  lie.  If  there  was 
fault  or  negligence  on  the  part  of  Taylor  it  would  be  otherwise.  Cooley, 
Torts,  80.  Again,  if  Taylor  gave  the  information  in  response  to  a  direct  ques- 
tion from  Moore,  Cox  and  Moore,  having  come  together  to  Taylor's  place  of 
business,  Moore  being  a  stranger,  and  Cox  having  introduced  him,  as  appears 
from  the  evidence, — Taylor,  f  torn  these  circumstances,  may  have  been  justified 
in  believing  that  Cox  was  willing  for  the  question  to  be  answered;  and,  if  so. 
Cox  cannot  complain  that  Taylor  answered  truthfully.  The  proposition  that 
he  was  under  obligation  to  make  a  false  statement  is  abhorrent  to  good  morals, 
and  should  not  be  tolerated  in  a  court  of  justice.  It  is  true  that  he  mighthave 
declined  to  answer,  and  it  may  be  that  it  was  a  fault  not  to  do  so;  but  these 
matters  should  have  been  submitted  to  the  jury.  We  refrain  from  discussing 
the  case  further,  and  have  only  indicated  the  different  theories  that  the  evi- 
dence presents,  without  expressing  any  opinion  whatsoever  as  to  its  weight. 
It  is  insisted  that  the  court  erred  in  overruling  defendant's  general  and. 
special  exceptions  to  that  part  of  plaintiff's  petition  that  charges  that  it  was 
agreed  that  plaintiff  should  sell  the  land  for  enough  cash  to  confirm  the  sale, 
the  other  payments  to  be  made  in  one,  two,  and  three  years;  and  that  he  sold 
it  to  Moore  for  $1,000  cash,  the  balance  to  be  paid  in  one,  two,  and  three 
years;  that  he  had  notified  Taylor,  and  he  had  agreed  thereto,  except  as  to 
amount  of  cash  payment,  concerning  which  he  desired  to  consult  Beai,  the 
owner  of  the  land;  that  Taylor  in  his  agreement  made  no  restrictions  as  to 
cash  payment,  except  as  before  stated,  and  that  Cox  was  to  use  his  discretion 
in  negotiating  a  sale.  And  it  was  also  alleged  that  all  the  conditions  of  the 
agret^ment  with  Taylor  were  complied  with.  By  the  expression  "enough  cash 
to  confirm  the  sale"  was  probably  meant  such  amount  of  cash  as  would  make 
the  land  good  for  the  deferred  payments,  or  as  would  likely  cause  the  pur« 
chaser  to  meet  the  deferred  payments  as  they  became  due.  It  was  alleged 
that  there  were  no  restrictions  as  to  amount  of  cash  payment,  and  that  plain- 
tiff was  to  use  his  discretion  in  making  sale.  The  right  to  use  discretion  in 
making  a  sale  partly  for  cash  and  a  part  on  time,  would  necessarily,  in  the  ab- 
sence of  some  restriction,  confer  the  power  to  determine  the  amount  of  cash 
payment,  and  for  that  reason  we  think  there  was  no  error  in  overruling  the 
exceptions  to  the  petition;  but  on  account  of  the  error  in  the  charge  of  the 
court  we  are  of  opinion  that  the  judgment  should  be  reversed,  and  the  cause 
remanded. 

Willie,  C.  J.    Beport  of  the  commission  of  appeals  examined*  their  opin- 
ion adopted,  and  the  judgment  reversed  and  cause  remanded. 


Cleveland  t>.  Tufts. 
(Supreme  Court  of  Texas.    January  27, 1888.) 

CJouRTS— Texas  County  akd  Dxstbict  Courts— Amount. 

Under  the  provisions  of  Rev.  St.  Tex.  art.  4828,  relating  to  the  jurisdiction  of  the 
county  and  district  courts,  the  question  of  the  value  of  the  property  in  controversy 
Is,  in  the  absence  of  fraud,  to  be  detennined  by  the  asseBsment  made  by  the  officer 
serving  the  writ,  and  not  by  the  subsequently  proved  value  of  the  property. 

Bams— District  Ck>UBT— Bjsmovai«  from  Countt  Court. 

Upon  the  removal  of  a  cause  from  the  county  to  the  district  court  because  of  dia- 
quauflcation  of  the  countv  Judge,  the  original  jurisdiction  of  the  district  court  im- 
mediately attaches,  and  the  cause  prooeeds  in  all  respects  as  if  originaUy  instituted 
there. 
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•8.  Pleading— AxBNPMBTrr—RBTSBSAL  on  AppbaI/— Nsw  Trial. 

Defendant  claimed  certain  property  taken  by  plaintiff  under  attachment,  and  on 
trial  the  plaintiff  recovered  the  property,  and  damages  for  its  detention.  The  judg- 
ment was  afterwards  reversed,  and  remanded  for  new  triaL  Held^  that  the  de- 
fendant had  the  right,  on  the  new  trial,  to  amend  his  pleadings  as  to  the  claim  for 
damages. 

4.  Attachment— Claim  bt  Thibd  Pabtt— Damages. 

And  in  such  case  the  measure  of  defendant's  damages  is  the  true  value  of  the 
property  taken,  and  the  damages  and  costs  he  was  obliged  to  pay  under  the  former 
judgment. 

Appeal  from  the  district  court,  WashlDgton  county;  J.  B.  McFabland, 
Judge. 

The  plaintiiff,  W.  D.  Cleveland,  attached  certain  property  belonging  to 
jr.  W.  Tufts,  for  the  debt  of  a  third  person.  On  the  trial  of  the  right  of 
property,  judgment  was  rendered  for  plaintiff.  Defendant  appealed,  and  the 
Judgment  was  reversed,  and  the  case  remanded  for  new  trial.  On  the  new 
trial,  the  defendant  obtained  judgment,  and  plaintiff  appeals. 

/.  T,  Stoearinffen,  for  appellant.    Basaett,  Muse  <&  Muse^  for  appellee. 

Willie,  C.  J.  This  was  a  statutory  proceeding  to  try  the  right  of  property 
in  a  soda  fount  and  fixtures  levied  on  under  an  attachment  sued  out  by  the 
4ippellant  against  Prank  Chase,  and  which  were  claimed  by  the  appellee,  who 
made  affidavit  and  gave  bond  as  required  by  law.  In  the  bond,  as  well  as  in 
the  Indorsement  made  by  the  sheriff  thereon,  the  property  was  valued  at  1^400; 
^nd  the  bond,  together  with  the  affidavit,  was  returned  by  the  sheriff  into  the 
<:ounty  court  of  Washington  county,  for  a  trial  of  the  cause.  The  judge  of 
that  court  was  disqualified  to  sit  in  the  case,  and  it  was  transferred  to  the 
district  court  of  Washington  county.  A  trial  in  that  court  resulted  in  a 
Judgment  in  favor  of  the  appellant  that  the  property  was  subject  to  the  at- 
tachment, and  its  value  was  fixed  at  $628.  Appellant  recovered  also  $62.80 
•damages,  and  all  costs  of  suit.  The  judgment  directed  that  It  might  be  sat* 
isfied  by  a  return  within  10  days  of  the  property,  and  the  payment  of  dam- 
^es  and  costs,  and  the  sum  of  $60  for  detaining  the  property;  otherwise  ex- 
^ution  was  to  issue  in  favor  of  the  plaintiff  against  the  claimant  and  his 
■sureties,  for  the  amount  adjudged,  and  against  the  plaintiff  alone  for  the 
costs  of  suit.  Before  the  expiration  of  the  10  days,  tlie  claimant  returned 
the  property  to  the  sheriff,  paid  the  damages,  costs,  etc.,  as  required,  and  the 
sheriff  received  these,  and  sold  the  property  at  execution  sale.  It  was  pur- 
'Chased  for  $215,  of  which  $15  went  to  pay  costs,  and  $200  was  paid  over  to 
the  appellant.  Subsequently  the  appellee  brought  the  case  by  writ  of  error 
to  this  court,  (Tvfts  v.  Cleveland,  3  S.  W.  Kep.  288,)  and  the  judgment  was 
reversed,  and  the  cause  remanded  for  a  new  trial.  When  it  reached  the  dis- 
trict court,  the  appellee  amended  his  pleadings,  and  claimed  damages  to  the 
extent  of  the  value  of  the  property,  and  the  damages  and  costs  paid  by  him, 
and  upon  trial  before  a  jury  recovered  a  judgment  for  $665,  the  assessed  value 
of  the  property,  the  damages  and  costs  of  the  district  and  supreme  court  paid 
by  him,  and  interest;  all  aggregating  the  sum  of  $1,078*58.  The  appellee 
subsequently  remitted  all  above  $1,042.90  of  the  sum  recovered,  and  took 
judgment  for  that  amouut;  and  from  this  judgment  the  present  appeal  is 
taken. 

It  was  objected  below  and  is  urged  here  that  the  district  court  had  qo  juris- 
diction of  the  cause,  for  the  reason  that  the  value  of  the  property  in  contro- 
versy was  over  $500,  and  the  county  court,  from  which  the  case  was  removed, 
could  not  take  cognizance  of  It.  The  statute  provides  that  if  the  assessed 
iralue  of  the  property  claimed  shall  be  over  $200,  and  less  than  $500,  the  case 
shall  be  tried  in  the  county  court.  Bev.  St.  art.  4831,  And  it  further  pro- 
vides that  the  assessments  shall  be  made  by  the  officer  levying  the  writ.  Id. 
4823.    There  is,  in  the  statement  of  facts,  what  purports  to  be  a  valuation 
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made  by  the  sheriff  on  the  writ  of  attachment,  which  is  greater  than  $500; 
but  this  does  not  seem  to  be  signed  by  that  officer*  and  the  date  when  it  was 
made  does  not  clearly  appear.  If  it  did,  we  think  the  valaation  indorsed  on 
the  bond,  and  upon  which  the  sheriff  acted  in  receiving  it,  is  the  best  evidence 
of  the  amount  at  which  he  assessed  the  property.  His  assessment,  too,  and 
not  the  subsequently  proven  value  of  the  goods,  should  determine  the  Jurisdic- 
tion, at  least  where  no  fraud  has  been  attempted;  for  It  is  better  that  the  ju- 
risdiction of  the  court  should  be  definitely  determined  before  trial,  than  to 
have  the  rights  of  parties  endangered  by  the  uncertainty  of  the  opinions  of 
witnesses  sworn  in  the  cause.  Bat  this  court  has  already  held  that  when  a 
cause  is  removed  from  a  county  to  a  district  court  because  of  the  disqualifica- 
tion of  the  county  judge,  the  original  jurisdiction  of  the  district  court  immedi- 
ately attaches,  and  the  cause  proceeds  in  all  respects  as  if  originally  instituted 
there.  Such  jurisdiction  is  original,  and  not  appellate,  and  it  matters  not 
whether  or  not  the  county  court  had  cognizance  of  the  cause,  so  it  falls  within 
the  original  jurisdiction  of  the  district  court.  The  case  Is  entirely  different 
from  that  where  a  suit  reaches  the  district  court  by  appeal  from  another  tribu- 
nal. Smith  v.  Baiden,  68  Tex.  120,  8  S.  W.  R«p.  453.  The  objection  to 
the  jurisdiction  was  not  well  taken.  It  is  further  objected  that  the  appellee 
could  not  so  amend  his  pleadings  as  to  claim  in  this  action  the  damages  he 
recovered  below ;  that  such  an  amendment  is  not  proper  in  an  action  for  the 
trial  of  the  right  of  property.  The  right  to  amend,  in  our  practice,  is  not 
confined  to  any  particular  character  of  actions.  The  settlement  in  one  suit 
of  all  controversies  growing  out  of  the  subject-matter  in  dispute  is  always 
encouraged.  The  claimant  had  a  right  to  damages  growing  out  of  the  illegal 
seizure  of  his  property.  This  cause  of  action  was  germane  to  the  subject- 
matter  of  the  controversy,  and  there  was  no  necessity  for  subjecting  the  par- 
ties to  the  costs  and  trouble  of  another  action  to  remedy  a  wrong  inflicted  by 
the  institution  of  the  suit  then  before  the  oourt.  .  It  was  said  in  Peticolas  v. 
Carpenter,  58  Tex.. 29,  that  whatever  relief  a  party  is  entitled  to  on  reversal 
of  a  judgment  may  be  gpranted  in  the  same  case  without  resorting  to  a  new 
suit;  which  is  decisive  of  the  point  under  discussion.  The  objection  is  not 
well  taken. 

The  important  question  in  the  case  is  as  to  the  amount  of  damages  the  ap- 
pellee was  entitled  to  recover.  It  is  settled  that  money  paid  upon  a  Judgment 
afterwards  reversed  may  be  recovered  by  the  party  making  the  payment* 
Clark  V.  Pinney,  6  Cow.  297;  WiUiama  v.  Simmons,  22  Ala.  425;  Duman  v. 
Kirkpatrick,  18  Serg.  &  B.  292;  Maghee  v.  Kellogg,  24  Wend.  82.  The  pay- 
ment, being  made  to  prevent  the  sale  of  the  defendant's  property  under  execu- 
tion, is  not  considered  voluntary,  though  the  judgment  was  erroneous,  and 
upon  reversal  is  treated  as  if  it  had  never  existed.  Id. ;  Bank  v.  Bank,  6  Pet.  8* 
Upon  such  reversal  the  defendant  must  be  placed  in  the  position  he  occupied 
before  the  judgment  was  entered.  To  restore  him  to  this  position,  the  money 
he  has  paid  must  be  returned  to  him,  with  interest;  and  if  his  property  has 
been  taken,  he  can  recover  it,  unless  the  rights  of  third  parties  entitled  to  pro- 
tection have  intervened.  Btroud  v.  Casey,  25  Tex.  740.  It  is  pretty  well 
settled  that,  where  the  plaintiff  has  purchased  at  the  sale,  upon  reversal  the 
defendant  may  recover  from  him  the  property  itself  or  its  value  if  it  has  beea 
alienated.  Freem.  Judgm.  g  482;  McJilton  v.  Lor>e,  18  HI.  495.  And  it  is 
equally  well  settled  that  a  purchase  by  third  parties  will  not  be  disturbed,  but 
the  defendant  must  look  to  the  plaintiff,  who  caused  the  seizure  and  sale  of 
his  property,  for  redress.  As  to  the  measure  of  this  redress  there  is  some 
conflict  of  authority.  Quite  a  number  of  courts  hold  that  the  recovery  is  lim- 
ited to  the  amount  the  property  brought  at  execution  sale.  Qay  v.  Smithy 
88  K.  H.  171;  Bryant  v.  Fairfield,  51  Me.  154;  MoCfuire  v.  Bly,  Wright,  520. 
It  is  held  by  others  that  the  defendant  may  recover  the  full  value  of  the  prop- 
erty sold.    Thompson  v.  Thompson,  1  K.  J.  Law,  159;  €hrayson  v.  LUly^ 
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7  Mon.  6.  This  is  the  law  as  antioanced  by  an  eminent  text  writer,  and 
seems  to  be  supported  by  sound  principles.  1  Suth.  Dam.  881.  Nothing  less 
than  this  will  restore  the  defendant  to  his  condition  before  the  seizure  oc- 
curred. He  was  then  in  possession  of  the  property,  or  enjoying  the  benefits 
of  its  ownership.  It  was  worth  to  him  not  what  it  would  bring  at  forced 
sale  under  the  sheriff^s  hammer,  for  then  it  might  and  ordinarily  would  sell 
for  much  less  than  its  value ;  but  it  was  worth  to  him  at  least  what  it  would 
bring  at  private  sale,  as  he  could  convert  it  into  money  for  that  amount.  The 
judgment  does  not  protect  the  plaintiff  in  converting  the  defendant's  property 
to  his  own  use.  He  must  account  to  the  full  extent  of  the  injury  he  has  in- 
flicted, not  for  the  amount  merely  that  he  or  his  agents  have  reaped  as  the 
fruits  of  the  illegal  act,  or  the  sum  at  which  this  act  has  caused  the  property 
to  be  sacrificed.  The  principle  upon  which  the  cases  holding  a  different  view 
proceed  seems  to  be  that  the  plaintiff  should  have  paid  off  the  judgment,  and 
prevented  a  sacrifice  of  his  property.  Qay  v.  Smith,  38  N.  H.  171.  It  would 
certainly  be  wrong  to  require  a  defendant  to  satisfy  an  entire  judgment  to 
prevent  the  seizure  and  sale  of  property  not  worth  more  than  a  small  portion 
of  the  recovery;  or  to  force  his  property  upon  the  market  at  a  sacrifice,  to 
raise  money  to  pay  the  illegal  judgment,  when,  upon  its  reversal,  he  can  re* 
cover  no  more  than  the  amount  thus  raised  and  paid  over  for  the  benefit  of 
the  plaintiff.  The  money  paid  is  exacted  of  him  through  process  of  the  law, 
either  used  or  threatened;  and  it  is  no  part  of  his  duty  to  reduce  the  losses  of 
the  wrong-doer  by  an  increase  of  his  own.  -The  doctrine  announced  is  pecu- 
liarly applicable  to  the  present  case.  Here  the  property  of  Tufts  was  seized 
by  the  appellant  to  satisfy  the  debt  of  a  third  part^.  He  was  driven  to  the 
alternative  of  yielding  up  possession  immediately,  and  having  it  sold  for  this 
debt,  or  to  giving  a  bond  with  security,  thus  surrendering  it  after  judgment 
against  him,  in  order  to  retain  possession.  He  chose  the  latter  course.  An 
improper  judgment  was  rendered,  subjecting  his  property  to  another's  debt. 
The  property,  under  the  conditions  of  the  bond  and  the  provisions  of  the 
judgment,  had  to  be  surrendered  to  the  sheriff  in  10  days,  or  its  value  would 
be  collected  by  an  execution  Uphe  issued  immediately  thereafter.  The  claim- 
ant surrendered  the  property,  under  the  rigid  requirements  of  the  law,  based 
upon  a  judgment  which  was  illegally  rendered  against  him,  as  was  afterwards 
determined  by  this  court.  He  was  not  bound  to  prosecute  an  appeal  or  a  writ 
of  error  until  after  the  time  expired  for  the  enforcement  of  the  judgment; 
and  the  plaintiff  enforced  it  at  the  peril  of  having  to  respond  in  damages  if 
the  judgment  should  be  set  aside  by  the  supreme  court.  It  was  not  necessary 
for  the  appellee  to  protect  or  give  notice  of  his  intention  to  appeal  at  or  be- 
fore the  delivery  of  the  property.  The  appellant  was  charged  with  notice 
that  he  might  do  so;  and,  so  far  as  the  latter  was  concerned,  an  obligation  to 
refund  was  created  at  the  very  time  of  the  surrender.  Bank  v.  Bank,  6  Pet. 
19.  The  appellant,  in  our  view,  was  entitled  to  at  least  as  much  protection 
as  an  execution  debtor  whose  property  is  about  to  be  seized  to  pay  a  debt 
claimed  to  be  due  from  himself.  He  was,  therefore,  entitled,  upon  the  re- 
versal of  the  judgment,  to  be  restored  to  the  position  he  occupied  before  he 
complied  with  the  requirements  of  the  bond  and  judgment;  and  that,  in  order 
to  make  him  whole,  he  should  have  recovered,  as  he  did  in  the  court  below, 
the  value  of  the  soda  fount  and  fixtures,  and  in  the  state  they  were  when  re- 
turned to  the  sheriff,  as  well  as  the  damages  and  costs  paid  by  him,  together 
with  interest.  We  are  not  prepared  to  say  that  the  court  was  correct  in 
charging  the  jury  that  the  sheriff's  acceptance  of  the  property  conclusively 
established  that  it  was  in  as  good  condition  when  surrendered  by  Tuft  as  it 
was  when  delivered  to  him.  if  this  was  error,  however,  it  was  harmless,  as 
the  presumption  arising  from  the  acceptance  was  that  the  property  was  in 
such  condition,  and  there  was  no  proof  showing  that  it  was  not.  It  was 
shown  that  it  was  subject  to  become  deteriorated,  but  not  Uiat  it  had  oetnally 


Digitized  by  VjOOQIC 


76  BOUTHWBSTSRN  BBPOBTBB.  [TeX. 

•uffered  any  damage  while  in  the  poMeaaion  of  the  appellee.  It  was  further 
shown  that  the  property,  on  the  day  of  its  delivery  to  the  sherifi!  by  Tuft,  was 
worth  the  amount  recovered  as  its  value  by  the  appellee,  and  there  la  no  wit* 
ness  who  put  its  value  at  less.  It  was  unimportant  that  it  bad  deteriorated, 
if  the  appellee  recovered  no  more  than  it  was  worth  in  its  damaged  condition. 
We  find  no  error  in  the  record  requiring  a  reversal  of  the  Judgment,  and  it 
is  affirmed. 


Stabk  v.  Ellis. 
{Supreme  Court  of  Teaxu.    January  37, 1888.) 
Tbvbpau  To  Tbt  TiTLa->£vi]>airoB— Rsoobb  ov  Jubomxnt. 

In  an  action  of  trespass  to  try  title,  where  the  plaintifl  claimed  the  land  under  a 
sale  by  virtue  of  an  execution  upon  a  judgment  In  justice's  court  between  third 
parties,  a  transcript  of  the  judgment  whicn  falls  to  show  that  any  execution  was 
ever  issued,  but  that  an  appeal  was  taken  therefrom.  Is  not  admissible  in  evidence. 

Appeal  from  district  court,  Orange  county;  W.  H.  Ford,  Judge. 

This  was  an  action  of  trespass  to  try  title,  brought  by  John  T.  Stark  against 
Argus  Ellis.    Plaintiff  was  nonsuited,  and  appealed. 

John  T,  Stark,  pro  se,  S,  Chenault,  A.  C.  Bullitt,  and  O^Brien  (6  John,  for 
appellee. 

Willie,  G«  J.  This  is  an  action  of  trespass  to  try  title,  brought  by  theap* 
peliant,  to  recover  of  the  appellee  a  lot  in  the  town  of  Orange.  The  plaintiff 
claiwed  the  lot  under  a  sale  made  by  virtue  of  an  execution  issued  upon  a  judg- 
ment obtained  in  a  justice's  court  in  favor  of  John  Thompson  against  G.  W. 
Michael.  Upon  the  trial  of  the  case,  the  plaintiff  offered  in  evidence  a  tran- 
script  of  that  judgment,  which,  upon  objection  by  the  ad  verse  party,  was  ruled 
out  by  the  court.  He  then  took  a  nonsuit,  and  afterwards  moved  to  set  it 
aside,  and  this  motion  was  also  denied.  The  assignments  of  error  are  directed 
to  these  two  rulings  of  the  court  below,  to  which  bills  of  exception  were  re- 
aerved.  • 

There  is  no  statement  of  facts  in  the  record  from  which  the  materiality  of 
the  evidence  can  be  ascertained.  The  bill  of  exceptions  does  not  inform  us 
what  were  the  objections  to  the  judgment  for  which  it  was  excluded;  nor 
does  it  state  enough  of  the  facts  proved  in  the  case  to  make  intelligible  the 
ruling  of  the  court  excepted  to,  in  reference  to  the  issue  made  by  the  plead* 
Ings.  In  these  respects  the  bill  is  in  violation  of  rules  58  and  59  for  the  gov- 
ernment of  district  courts.  There  is  nothing  in  the  record  to  show  that  the 
plaintiff  connected  himself  in  any  manner  with  this  judgment,  rendeired  be- 
tween other  parties.  It  is  true  that  the  bill  states  that  the  plaintiff  claimed 
under  an  execution  sale  made  by  virtue  of  the  judgment;  that  was  made 
apparent  by  the  pleadings.  But  it  is  one  thing  to  claim  a  right,  and  another  to 
establish  it  by  evidence;  and  we  are  wholly  without  evidence  that  an  execu- 
tion ever  issued  upon  this  judgment,  that  a  sale  ever  took  place  thereunder, 
or  that  the  plaintiff  ever  bought  the  lot  under  this  execution,  or  in  any  other 
manner.  In  fact  the  presumptions  to  be  drawn  from  the  bUl  of  exceptions 
are  that  no  such  execution  did  issue.  The  justice  certifies  that  the  transcript 
offered  contains  all  the  entries  upon  hia  dopket,  and  there  is  among  them  no 
statement  that  an  execution  issued,  nor  taxation  of  costs  on  account  of  its  is- 
suance. There  is  an  entry  to  the  effect  that  an  appeal  from  the  judgment  was 
perfected,  and  this  was  doubtless  the  reason  why  execution  did  not  issue.  We 
find  in  the  record  one  or  two  papers  which  appear  to  refer  to  the  action  of  the 
^county  court  upon  the  appeal,  but  how  they  got  into  the  record  cannot  be  as- 
'eertained.  They  are  not  made  part  of  the  bill  of  exceptiops,  and  we  have 
seen  that  there  is  no  statement  of  facta  to  which  they  can  possibly  be  referred. 
This  manner  of  pliacing  in  the  record  papers  which  may  be  appropriate  in  a 
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bill  of  exceptions  or  statement  of  fiicts,  without  the  sanction  of  the  district 
judge,  has  be^i  often  discountenanced,  and  we  have  universally  refused  to 
take  such  papers  into  consideration.  From  what  we  have  said,  the  judge  be- 
low had  good  reason  for  ruling  out  the  judgment,  if  the  unstated  objections 
were  that  the  plaintiff  had  not,  by  evidence,  connected  himself  therewith.  It 
is  not  brought  to  our  knowledge  in  any  legal  manner  that  the  objections  re- 
lied on  were  of  any  other  character.  It  is  true  that  the  brief  of  counsel  treats 
the  case  as  if  the  objection  was  that  the  judgment  had  been  vacated  by  the 
appeal.  While  we  cannot  look  to  the  brief  for  what  was  left  out  of  the  rec- 
ord, it  may  be  proper  to  say  that  in  the  case  of  Bender  v.  Lockett^  64  Tex. 
566,  this  court  did  hold  that  an  appeal  from  a  justice*s  court,  properly  per- 
fected, did  vacate  the  judgment  of  the  justice,  and  no  order  could  be  entered 
above  revising  the  judgment.  We  see  no  error  in  the  judgment*  and  it  is  af- 
firmed. 


Texas  Mex.  By.  CJo.  c.  Douglas. 
{Supreme  Court  of  Texas,    January  81, 1888.) 

1.  JuDoi— Abskncb  of— Adjoubnment. 

Rev.  St.  Tex.  art.  1128,  provides  that  where  the  dlBtrict  judge  does  not  appear  on 
the  first  day  of  the  term,  and  no  special  judge  is  elected,  the  sheriff  may  adjourn  the 
court  from  day  to  day  for  three  days,  and,  on  the  morning  of  the  fourth  day,  in  the 
absence  of  the  district  judge,  and  no  special  judge  having  been  elected,  he  shall  ad- 
journ the  court  untU  the  first  day  of  the  next  term.  Held,  where  the  district  judge 
appeared  at  11 :80  a.  m.  on  the  fourth  day,  he  was  authorized  to  proceed  to  hold 
court. 

2.  EviDBNCB— Rblbvanct— Gbnebal  Rkputation. 

Evidence  that  the  general  impression  among  the  men  in  the  shop  where  plaintiff 
was  emi>loyed,  was  that  a  certain  person  was  master  mechanic  on  a  certain  date,  .is 
not  admissible  to  prove  such  fact. 
8.  Damaobs— Personal  lNJUiuB8--Ck)MPUTATioN  of  Ankuttt. 

In  an  action  to  recover  for  personal  injuries  an  actuary  testified,  under  objection, 
as  to  the  probable  duration  of  the  life  of  a  healthy  man  of  a  certain  age,  and  the 
value  of  an  annuity  at  that  age  for  such  a  life,  based  upon  the  assumpUon  that  he 
would  earn  a  certain  sum  per  annum.  Held  error,  as  tending  to  confuse  the  jury, 
where  the  evidence  showea  that  the  disability  incurred  was  only  partiaL 
4.  Same— Opinion— Pbrsonal  Injukies— Rbjlbvanot  op  Testimony. 

Plaintiff,  as  witness,  was  asked,  ''What  was,  and  is  now,  the  condition  of  your 
mind,  as  affected  by,  and  in  relation  to,  yotpr  injury! "  and  answered,  "I  have  always, 
since  my  injury,  had  feelings  of  fear  regarding  the  future  of  my  wife  and  family.  ** 
Held  error,  as  such  mental  suffering  ii  not  the  natural  result  of  the  injury  com- 
plained of. 
6.  Master  and  SBRVANT—NBOLiaENCE— Instructions. 

A  refusal  to  charge  that  the  fact  of  the  suitableness  or  unsuitableness  of  the  in- 
strument employea  was  to  be  proved  like  any  other  fact  is  not  error,  where  the 
issue  is  not  the  unsuitableness  of  the  instrument  employed,  but  rather  whether  it 
was  used  in  a  prudent  manner. 

Commissioners'  decision.  Appeal  from  district  court,  Aransas  county;  J. 
G.  BussEiXt  Judge. 

Malcolm  G.  Douglas  sued  the  Texas  Mexican  Railway  Company  for  dam- 
ages for  Injuries  incurred  in  its  service.  Judgment  for  plaintiff.  Defend- 
ant appeals. 

Thomas  W.  Dodd  and  Stanley  Welch,  for  appellant.  Bollinger,  Matt  c6 
Terry^  F,  E,  Mojomanua,  and  Stayton  dt  Kleberg,  for  appellee. 

Maltbib,  J.  On  the  1st  day  of  December,  1881,  the  appellee,  Malcolm  G. 
Douglas,  was,  and  had  been  for  about  five  weeks,  an  employe  of  appellant,  the 
Texas  Mexican  Railway  Company,  tiis  duties  being  to  do  whatever  was  re- 
quired of  him  around  its  shops  and  yards  at  Corpus  Cbristi.  That  day  he  re- 
ceived a  pei-Bonal  injury  while  in  the  performance  of  his  duties  under  these* 
circumstances.  One  Sutcliffe  appeared  at  the  yards  of  appellant,  for  the  first 
time*  on  that  morning;  and  was  seeoi  by  appellee  giving  orders  to  the  hands 
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in  the  shops.  Soon  afterwards  he  ordered  appellee  to  assist  in  conveying  en- 
gine No.  24  from  the  yard  to  the  round-house.  Under  direction  of  Sutciiffe, 
the  tender  of  engine  No.  2  was  fastened  by  a  chain  to  No.  24,  the  purpose  be- 
ing that  No.  2  should  draw  No.  24  after  her.  Before  2  started,  Sutclifle  or- 
dered appellee,  who  was  standing  on  its  tender,  to  get  a  block,  to  serve  as  a 
fender  to  break  the  force  of  the  collision  of  2  and  24,  when  No.  2  should  be 
stopped;  and  for  that  purpose  one  William  Gorlin,  an  engineer  in  the  employ 
of  appellant,  handed  appellee  a  piece  of  railroad  tie,  about  four  feet  long  and 
four  inches  square.  Appellee  placed  the  piece  of  tie  on  the  chain,  resting 
against  the  draw-head  of  No.  2,  holding  it  in  one  hand  in  nearly  a  vertical  po- 
sition, holding  on  to  the  projection  of  the  tender  above  him  with  the  other 
hand,  and  asked  Sutcliffe,  who  was  also  standing  on  the  tender,  if  that  would 
do,  appellee  being  inexperienced  in  such  matters,  and  Sutcliffe  replied  that  it 
would.  Sutcliffe  then  caused  No.  2,  that  was  moving  forward,  drawing  24 
after  it,  to  stop;  24  did  not  stop,  but  moved  on  by  the  momentum  already  ac- 
quired, and,  its  deck-plate  being  higher  than  the  draw-head  of  No.  2,  struck 
the  block  with  such  force  as  caused  it,  to  use  the  language  of  a  witness,  to 
strike  appellant's  thigh  "at  an  incline,"  shivering  the  bone  and  indicting  a 
permanent  injury.  The  cause  of  the  accident  seems  to  have  been  the  irregu- 
larity of  the  height  of  the  deck-plate  of  No.  24,  and  the  draw-head  of  No.  2. 

The  first  question  raised  is  as  to  the  legality  of  the  term  of  the  court  at 
which  the  judgment  in  this  case  was  rendered.  Article  1128,  Bev.  St.,  pro- 
vides that  if  the  district  judge  fails  to  appear  at  the  time  fixed  by  law  for 
holding  the  court,  and  should  no  election  of  a  special  judge  be  had,  the  sheriff 
(or  constable  of  the  county  in  the  absence  of  the  sheriff^  shall  adjourn  the 
court  from  day  to  day  for  three  days,  and,  if  the  judge  shall  not  appear  on  the 
niorning  of  the  fourth  day,  and  should  no  special  judge  have  been  elected,  the 
sheriff  or  constable  shall  adjourn  the  court  until  the  next  regular  term  thereof. 
A  special  judge  was  elected  on  the  morning  of  the  fourth  day;  but  the  regular 
judge  appeared  at  11:30  o'clock  a.  m.  of  that  day,  assumed  the  function  of 
judge,  and  proceeded  to  hold  the  term  of  the  court.  It  is  not  necessary,  in 
this  case>  to  determine  whether  the  special  judge  was  legally  elected;  the  sher- 
iff not  having  adjourned  the  court  on  the  fourth  day,  the  judge  of  the  district 
having  taken  charge  before  12  o'clock  m.  of  that  day  he  did  appear,  in  our 
opinion,  on  the  morning  of  the  fourth  day,  and  both  the  letter  and  spirit  of  the 
statute  was  complied  with.  The  common  acceptation  of  the  word  '* morning" 
is  any  time  from  sunrise  till  12  o*clock;  and  it  should  be  so  construed.  Eev. 
St.  art.  3138. 

The  appellee,  while  being  examined  as  a  witness,  was  asked  the  question: 
"What  was,  and  is  now,  the  condition  of  your  mind  as  affected  by,  and  in  re- 
lation to,  your  injury?"  and  answered  over  the  objection  of  appellant,  among 
other  things,  '*I  have  always,  since  my  injury,  had  feelings  of  fear  regarding 
the  future  of  my  wife  and  family."  The  question  and  answer  are  assigned  as 
error.  It  is  said  liability  for  actual  damages  extends  to  "mental  suffering,  nat- 
urally resulting  from  the  injury  or  wrong,  whether  such  suffering  be  appre- 
hension and  anxiety  from  its  depressing  effect,  or  induced  by  its  alarming 
character."  3  Suth.  Dam.  711.  But  we  think  the  mental  suffering  arising 
from  apprehension,  as  to  the  future  of  one's  family,  is  not  a  natural  result  of 
the  injury,  but  depends  upon  the  pecuniary  condition  and  social  relations  of 
the  sufferer;  and  would  require  the  submission  of  elements  of  damage  to  the 
jury,  in  cases  where  the  complainant  was  a  married  man,  and  had  a  family 
dependent  on  his  exertions  for  a  support,  that  could  not  arise  when  there  was 
no  family,  or  when  the  injured  party  was  possessed  of  sufficient  means  for  the 
maintenance  of  his  family,  so  that  a  person  with  a  large  and  dependent  fam- 
•ily  would  be  entitled  to  larger  damages  than  a  person  not  so  situated.  Aside 
from  the  inequality  of  the  rule,  nothing  is  better  calculated  to  excite  the  sym- 
pathy of  a  Jury  than  the  idea  of  a  poor  and  dependent  family,  caused  by  the 
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wrongful  act  or  omission  of  anoth^.    But  we  are  of  opinion  that  there  was 
error  in  admitting  the  testimony. 

It  is  also  assigned  as  error  that  a  witness  was  permitted  to  testify,  over 
the  objection  of  appellant,  that  the  general  impression,  among  the  men  in  the 
shops  and  others,  was  that  Sutcliffe  was  master  mechanic  of  appellant  on 
December  1,  1881,  and,  subsequently,  up  to  May,  1882.  One  of  the  contested 
issues  in  the  case  was  whether  Sutclifle  was  master  mechanic  of  the  company 
on  the  1st  day  of  December,  1881,  it  being  contended  by  the  company  tliat  he 
was  not  appointed  master  mechanic  until  the  12th  of  that  month,  and  had  no 
authority  to  act  for  it  before  that  time ;  and  record  evidence  was  introduced 
showing  that  he  was  appointed  on  that  day.  It  is  argued  that  the  term 
^general  impression  among  the  men"  is  synonymous  with  general  reputa- 
tion, and,  as  such,  admissible,  as  tending  to  prove  the  fact  that  Sutcliffe  was 
acting  master  mechanic  at  the  time  alleged  by  appellee.  We  think  that  if 
Sutcliffe  was  acting  master  mechanic  of  the  company  at  the  time  claimed, 
with  its  knowledge  or  consent,  that  it  would  be  liable  for  his  acts,  whether 
there  had  been  a  formal  appointment  or  not;  and  that  any  acts  or  facts  con- 
ducing to  prove  this  would  be  admissible.  The  appellant  is  sought  to  be 
held  liable  for  the  negligent  acts  of  Sutcliffe,  as  master  mechanic,  done  and 
committed  while  in  its  employ  as  such  on  the  1st  day  of  December,  1881;  and 
the  question  is  narrowed  down  to  whether  "the  general  impression  of  the 
men"  i^  admissible  to  prove  a  date,  for  it  is  an  admitted  fact  that  Sutcliffe 
was  muster  mechanic  from  and  after  12th  of  December.  The  evidence  was 
most  material,  and  no  doubt  of  some  weight  before  the  jury.  It  is  a  rule  of 
evidence,  subject  to  some  exceptions,  that  general  reputation  is  inadmissible 
to  prove  an  objective  fact.  1  Whart.  Ev.  §  258,  and  numerous  authorities 
there  cited.  And  we  are  of  the  opinion  that  the  testimony  is  not  within  the 
exceptions,  and  that  there  was  error  in  permitting  the  witness  to  state  "that 
it  was  the  general  impression  among  the  shopmen  that  Sutcliffe  was  master 
mechanic  on  the  1st  of  December,  1881;"  but  the  men,  or  such  of  them  as 
were  desired,  should  have  been  put  on  the  stand  to  testify  as  to  their  recol- 
lection of  the  time  when  Sutcliffe  commenced  to  act  as  master  mechanic. 

B.  Thomas,  actuary,  testified,  over  the  objection  of  appellant,  as  to  the 
probability  of  the  duration  of  the  life  of  a  healthy  man  of  a  certain  age,  and 
the  value  of  an  annuity  for  the  life  of  such  person,  calculated  upon  the  basis, 
that  he  earned  a  certain  stated  sum  of  money  per  annum.  The  rule  seems  to 
be  that  when  death  results  from  the  injury,  or  when  the  evidence  tends  to 
show  that  the  earning  capacity  of  the  party  is  entirely  destroyed,  the  testi- 
mony is  admissible;  otherwise  not.  Pierce,  B.  B.  297;  Nelson  v.  Railroad 
Co.  38  Iowa,  564;  McDonald  v.  Railroad  Co.,  26  Iowa.  139.  We  think, 
where  the  disability  is  shown  to  be  only  partial,  such  evidence  would  tend  to 
confuse  the  jury.  The  appellee  testified  that  he  was  engaged  in  the  mercan- 
tile business;  that  it  had  not  been  very  profitable,  but  that  he  had  made 
enough  to  support  his  family  for  the  three  years  next  preceding  the  trial. 

Appellant  insists  that  the  court  erred  in  refusing  to  give  the  following  in- 
struction: "You  are  further  instructed  that  you  cannot  presume,  from  the 
fact  that  the  plaintiff  was  injured  in  the  discharge  of  his  duties  as  an  em- 
ploye of  defendant,  that  the  implement  was  improper  or  unsuitable;  but  the 
unsuitableness  of  the  implement  given  plaintiff  to  work  with  must  be  proved 
like  any  other  fact."  It  may  be  conceded  that  the  charge  requested  enunci- 
ates a  correct  legal  proposition,  but  it  does  not  follow  that  the  court  should 
have  given  it  to  the  jury.  The  issue  in  the  case  was  not  so  much  as  to  the 
unsuitableness  of  the  implement,  as  whether  it  was  prudent  to  attempt  to 
prevent  the  engines  from  colliding  by  the  use  of  the  implement  in  question; 
and  whether  the  implement  was  used  in  this  instance  in  a  proper  manner.  • 
This  branch  of  the  case,  it  seems  to  us,  is  very  imperfectly  developed.  We 
are  not  informed  as  to  what  character  of  implement  or  contrivance  was  in 
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general  ase  on  oooaeiona  like  the  present,  or  whether  there  was  anything  by 
which  engine  24  could  have  been  arrested,  with  safety  to  the  person  uding- 
such  implement  or  oontrivanoe;  or  whether  the  implement  used  by  appellee^ 
in  any  other  way  than  that  used  by  him,  would  have  likely  proved  more  ef* 
feetual  or  less  hazardous.  A  number  of  other  special  instructions  were  asked 
and  refused,  which  will  not  be  noticed,  for  the  reason  that  we  think  the  prin* 
cipies  enunciated,  so  far  as  correct,  were  sufficiently  presented  in  the  general 
charge.  The  sufficiency  of  the  evidence  to  support  the  verdict  is  also  ques* 
tioned;  as  we  are  of  opinion  that  the  judgment  should  be  reversed  on  account 
of  the  errors  indicated,  it  would  be  Improper  to  express  an  opinion  on  the 
weight  of  the  evidence.  Upon  the  whole,  we  conclude  that  the  judgment 
ought  to  be  reversed,  and  the  cause  remanded. 

Willis,  C.  J.    The  report  of  commissioners  of  appeals  examined*  their 
opinion  adopted,  and  the  judgment  reversed,  and  the  cause  remanded. 


Wagoner  v,  Buply  et  al. 
iSupreme  Cowrt  of  Texas.    January  81, 1888.) 

1.  NseonABLB  iNSXBIXMKfTft— AOZION  ON^PLBA  OV  NOK  B8T  FACTUM  ^PbOOF  OT  EX 

BOUTiOV. 

Under  a  plea  of  rum  est  faetwm,  testiinony  of  an  expert  that  the  body  of  the  notes- 
sued  on  and  letters  written  by  the  payee  were  in  the  same  handwriting^  is  admis- 
sible where  the  pi^ee  and  other  witnesses  had  testified  that  the  notes  were  written 
by  the  maker. 

2.  Saub. 

Though  the  pleadings  did  not  put  in  issue  the  handwriting  of  the  body  of  the  notes, 
testimony  of  an  expert,  based  on  a  comparison  of  the  handwriting  in  the  notes  with 
that  of  letters  written  by  the  maker,  that  the  notes  were  not  written  by  the  alleged 
maker,  is  admissible,  after  evidence  on  the  part  of  the  plaintiff  that  the  notes  were-- 
written  by  the  maker.^ 

8.  EyTDENCB--HBARSAT. 

In  an  action  on  a  promissoiy  note  defendant  testified  that  the  payee  and  her  mother 
told  him  that  the  house  the  payee  lived  in  was  purchased  by  tne  maker  of  the  note. 
Held  error,  as  it  was  dearly  hearsay. 
4.  Samx— Relbvanct. 

The  payee  of  the  note  testified  that  the  maker  borrowed  the  money  for  a  certain  in- 
vestment. Held,  that  testimony  that  he  never  made  such  an  investment  was  ad- 
missible. 

Commissioners'  decision.  Appeal  from  district  court,  Victoria  county;  H» 
0.  Pleasants,  Judge. 

£.  S.  Wagoner,  indorsee  after  maturity,  sued  W.  B.  Buply  and  Nancy  J. 
Buply  on  two  notes  purporting  to  have  been  made  by  William  Buply,  de- 
ceased, of  whom  they  were  the  sole  heirs.  Defendants  answered  by  a  general 
denial  and  plea  of  non  est  factum.  Trial  and  verdict  for  defendants.  Plain- 
tiff appeals. 

A.  B,  Feticolas,  for  appellant    Glass  ds  Calender ,  for  appellees. 

CoLLARD,  J.  The  first  assignment  of  error  cannot  be  sustained .  The  court*, 
over  objections  of  the  plaintiff,  permitted  J.  M.  Brownson,  an  expert  witness 
for  defendant,  to  testify  that  the  handwriting  in  Miss  Eberly's  letters  was  the- 
same  as  the  handwriting  of  the  notes  sued  on,  and  that  the  word  *' hundred" 
was  spelled  in  the  letters  and  one  of  the  notes  "hundread.'*  The  objection  to- 
the  testimony  was  that  there  was  no  pleading  to  authorize  the  introduction  of 
the  evidence,  and  that  it  could  not  be  admitted  under  the  plea  of  non  eatfac^ 
turn.    It  is  true  that  the  authorship  of  the  body  of  the  notes  was  an  imma- 

lAs  to  the  admissibility  in  evidence  of  writings  for  the  puzpose  of  comparison  with  a. 
disputed  handwriting,  see  People  v.  Parker,  (Mich.)  84  K.  W.  Rep.  720,  and  note ;  RoweU . 
V.  Fvaier>s  Estate,  (Vt.)  10  AtL  Rep.  868. 
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terial  issue,  but,  if  the  evidence  had  a  tendency  to  identify  the  autlior  of  the 
signatures,  or  to  contradict  the  evidence  of  plaintiff's  witnesses,  it  would  be 
admissible.  The  issue  was,  did  William  Kuply  sign  the  notes,  or  did  some 
one  else  sign  them  ?  M iss  Eberly  was  the  payee  of  both  notes.  Her  evidence^ 
giving  in  detail  the  circumstances  under  which  her  uncle  signed  the  notes, 
was  a  denial  that  she  wrote  or  signed  them.  Abergast  swore  that  he  saw 
William  Huply  write  and  sign  the  note  for  $1,500,  and  Lindsay  swore  that  he» 
Lindsay,  wrote  the  note  for  $850,  and  saw  Ruply  sign  it.  These  were  plain- 
tiff* s  witnesses.  Defendants  had  the  right  to  rebut  these  witnesses  by  show- 
ing by  proper  testimony  that  Miss  Eberly  wrote  the  notes,  and  to  such  con- 
clusion as  might  arise  therefrom  that  she  not  only  wrote,  but  signed  them. 
If  Brownson  was  coiTect  in  his  assertion  that  she  wrote  the  notes,  her  evi- 
dence tending  to  deny  it,  and  the  evidence  of  Abergast  and  Lindsay,  was  false; 
and,  if  false  in  respect  to  the  authorship  of  the  body  of  the  notes,  it  might  be 
inferred  that  it  was  false  in  respect  to  the  signatures  and  other  matters  about 
which  they  testified. 

The  second  assignment  of  error  relates  to  evidence  of  Brownson  that,  upon 
comparison  of  the  handwriting  of  Buply — as  found  in  his  letters,  which  are 
among  the  original  papers  sent  up  in  the  case,  and  admitted  to  be  Huply's 
genuine  writing — with  the  handwriting  in  the  note  for  $1,500,  he  was  of  opin- 
ion the  note  was  not  in  the  handwriting  of  Buply,  because  Buply  always  used 
a  small  "1,"  and  there  was  a  large  "I"  in  the  note;  the  "s"  in  the  note  and 
the  '*ss''  in  the  letters  were  not  made  alike;  and  because  the  word  "hundred,'^ 
in  the  note,  was  spelled  ''hundread,"  and  was  correctly  spelled  in  the  letters^ 
The  plaintiff  objected  to  the  evidence,  because  there  was  no  pleading  in  the 
case  putting  plaintiff  on  notice  that  it  was  the  intention  of  defendant  to  put 
in  issue  the  handwriting  of  the  body  of  the  notes,  and  he  could  not  therefore 
prepare  to  meet  the  issue  by  having  genuine  specimens  of  the  handwriting  of 
Buply  in  court  to  compare  with  the  notes,  but  was  forced  to  allow  the  issue 
to  be  settled  by  an  examination  of  such  papers  of  Buply  as  defendants  might 
produce  for  comparison  with  the  note.  What  has  been  said  of  the  first  assign^ 
ment  of  error  applies  to  this.  The  question  raised  by  the  assignments  is  one 
of  pleading.  It  is  not  a  question  of  pleading,  but  of  evidence.  There  is  no 
rule  requiring  a  party  to  plead  his  evidence  in  a  case  of  this  character.  The 
handwriting  of  the  body  of  the  notes  became  a  pertinent  inquiry  after  plain-^ 
tiff's  witnesses  had  testified  that  Buply  wrote  the  notes.  There  was  no  ob- 
jection to  the  letters  of  Buply,  nor  to  the  letters  of  Miss  Eberly;  they  were 
admitted,  presumably  for  the  purposes  of  comparison  by  the  court,  as  genuine. 
There  was  no  objection  to  their  admission  for  the  purpose  of  comparison,  nor 
was  there  any  objection  to  the  comparison  made.  Had  the  objection  been  to 
the  papers  themselves,  upon  the  ground  that  they  could  not  be  offered  for  the 
purpose  of  making  comparison  with  the  notes,  a  very  different  question  would 
have  been  raised, — a  question,  however,  upon  which  the  law  of  this  state  has 
been  settled.  The  papers  having  been  admitted  without  objection,  and  ad- 
mitted or  treated  by  both  parties  as  genuine,  and  sent  up  for  inspection  by 
the  supreme  court,  and  the  object  of  their  admission  being  certainly  to  allow 
the  court  to  make  the  comparison,  it  would  seem  that  the  opinion  of  an  expert 
could  be  taken  as  to  the  handwriting  and  signature  of  the  notes  by  compari- 
son with  the  papers.  Kennedy  v.  Upshaw,  ^  Tex.  420;  Smyth  v.  Caswell,  67 
Tex.  567,  4  S.  W.  Bep.  848;  1  Greenl.  Ev.  §  581.  The  second  assignment  of 
error,  then,  cannot  be  sustained. 

The  third  assignment  is  that  "the  court  erred  in  admitting  the  testimony  of 
W.B.  Buply,  one  of  the  defendants,  as  found  in  appellant's  third  bill  of  ex- 
ceptions." By  reference  to  the  bill,  we  see  the  evidence  objected  to  was  as 
follows:  "My  father  did  not  have  a  will.  Miss  Eberly  and  Mrs.  Eberly  both 
told  me  that  the  house  that  Miss  Eberly  lived  in,  in  Mechanicsbuig,  was  bought 
by  William  Buply. "  Miss  Eberly  testified  that  her  mother  gave  her  the  $1,900,, 
v.7s.w.no.2 — 6  ^  , 
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part  of  the  money  loaned  to  her  uncle,  and  also  as  follows:  *'My  mother  paid 
for  a  part  of  the  furniture  in  the  house  in  which  we  lived;  my  uncle  paid  for 
a  very  small  portion  of  it."  In  the  very  next  line,  as  the  evidence  is  written 
in  the  statement  of  facts,  she  says:  ''The  greater  portion  was  paid  for  by 
uncle. "  It  may  be  inferred  that  the  object  of  the  testimony  of  Ruply  objected 
to  was  to  contradict  Miss  Eberly,  and  to  show  that  Mrs.  £berly  was  impecun- 
ious, and  could  not  have  had  the  $1,900  to  give  her  daughter.  There  was  no 
predicate  laid  to  admit  the  declarations  of  Miss  Eberly,  made  out  of  court,  as 
impeaching  evidence.  If  it  had  appeared  that  she  made  the  declarations  while 
she  was  the  owner  and  holder  of  the  notes,  she  having  assigned  them  to  the 
plaintiff  after  maturity,  her  declarations  against  her  interest  would  have  been 
admissible  against  her  assignee.  1  Greenl.  £  v.  §  190.  The  declarations  of  Mrs. 
Eberly  were  clearly  inadmissible.  They  were  hearsay,  and  ought  not  to  have 
been  heard  by  the  court.  The  plaintiff  objected  to  the  evidence  as  hearsay, 
and  reserved  a  formal  bill  of  exceptions  to  the  ruling;  and,  though  the  evi- 
dence related  to  a  circumstance  only  indirectly  connected  with  the  matter  In 
dispute,  and  may  have  had  but  little  weight,  we  are  not  satisfied  that  it  did 
not  have  any  influence  with  the  judge  in  the  conclusions  of  fact  reached.  Mi'. 
Greenleaf  says:  "In  trials  of  fact  without  the  aid  of  a  jury,  the  question  of 
the  admissibility  of  evidence,  strictly  speaking,  can  seldom  be  raised;  since, 
whatever  be  the  ground  of  objection,  the  evidence  objected  to  must  of  neces- 
sity be  read  or  heard  by  the  judge  in  order  to  determine  its  character  and  value. 
In  such  cases,  the  only  question  is  upon  the  sufficiency  and  weight  of  the  evi- 
dence." 1  Greenl.  Ev.  §  49.  But  if,  in  the  trial  of  a  question  of  fact  by  the 
judge,  improper  evidence  is  admitted  over  formal  objections,  and  there  is  noth- 
ing in  the  record  to  show  that  it  was  not  considered  by  the  judge  in  deciding 
the  issue,  the  court  on  appeal  cannot  say  he  was  not  infiuenc^  by  the  evi- 
dence, and  hence  cannot  hold  that  there  was  error.  We  are  not  prepared  to 
say  that  the  trial  judge  was  not  infiuenced  by  the  hearsay  evidence  offered 
over  formal  objections,  and  must  therefore  hold  that  there  was  reversible  er- 
ror in  admitting  the  evidence. 

The  fourth  assignment  of  error  is  not  well  taken.  It  is  based  upon  the  ad- 
mission of  evidence  of  W.  R.  Ruply  that  his  father  never  sent  any  money  south 
for  investment  after  1881;  that  money  went  from  Texas  to  Pennsylvania  to 
his  father,  but  none  came  back;  and  that  on  three  occasions  he  had  sent  Miss 
Eberly  $50  by  his  father's  directions,  after  Miss  Eberly  had  written  for  it. 
Miss  Eberly  had  testified  that  when  she  let  her  uncle  have  the  $1,500  for 
which  the  note  in  that  amount  was  given,  he  told  her  that  he  was  making  in- 
vestments in  the  south,  and  would  invest  the  $1,500 there.  She  had  also  tes- 
tified about  her  mother,  with  whom  she  was  living,  having  the  $1,900  which 
on  her  death-bed  she  had  given  to  the  witness.  The  evidence  offered  and  ob- 
jected to  was  pertinent  and  in  rebuttal,  and,  however  weak,  was  admissible. 
The  other  part  of  Ruply*s  evidence  objected  to,  that  Mrs.  Ruply  had  nothing 
so  far  as  he  knew,  but  might  have  had  thousands,  and  he  knew  nothing  about 
it,  was  not  a  statement  of  any  fact,  and  could  not  have  prejudiced  the  plain- 
tiff's case. 

As  to  other  assignments  of  error,  we  only  need  say  that  the  supreme  court 
wiU  not  reverse  a  case  merely  liecause  the  record  may  show  a  mere  preponder- 
ance of  evidence  against  a  verdict  of  a  jury,  or  the  findings  of  fact  by  a  judge. 
Bailway  Co,  v.  Larkin,  64  Tex.  454. 

Because  of  the  error  pointed  out,  in  admitting  hearsay  evidence,  we  con- 
clude the  case  should  be  reversed,  and  remanded  for  a  new  trial. 

Willie,  C.  J.  Report  of  commissioners  of  appeals  examined,  their  opin- 
ion adopted,  and  the  judgment  reversed,  and  the  cause  remanded. 
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Gulf,  W.  T.  &  P.  Rt.  Co.  «.  Ryan. 

(Supreme  Court  of  Texat.    January  81,  1888.) 

Mabtib  AiTD  Ssbtant—Nboliokno*— Violation  ot  Compaitt  Rttlbb. 

In  an  action  against  a  railway  company  for  injuries  to  an  employe,  alleged  io  have 
been  caused  by  an  unsafe  car,  it  appeared  that  the  plaintiff  had  reoeivea  the  injury 
while  attempting  to  board  a  moving  train.  Held  that,  as  plaintiff  was  injured 
while  disobeying  a  known  and  reasonable  rule  of  the  company  provided  for  his 
safety,  he  could  not  recover.^ 

Commissioners'  decision.  Appeal  from  district  court,  Calhoun  county;  H. 
C.  Pleasants,  Judge. 

John  J.  Ryan  brought  this  suit  to  recover  of  appellant  damages  for  personal 
Injuries  resulting  in  the  amputation  of  his  right  leg  below  the  knee.  He  al- 
leged in  his  petition  that  he  was  road-master  of  defendant  company,  but  had 
no  connection  with  the  running  of  its  trains,  nor  was  it  any  part  of  his  duty 
or  employment  to  see  that  the  cars  used  on  the  road  were  in  good  order.  That 
on  or  about  the  26th  day  of  December,  1879,  he  was  directed  by  the  president 
of  said  corporation  to  go  up  said  railway  from  the  city  of  Indianola  to  hasten 
the  completion  of  certain  works  on  said  railway,  and  that,  in  pursuance  with 
said  order,  on  the  26th  day  of  December,  1879,  he  entered  upon  the  cars  of  said 
corporation  to  go  up  said  road  for  the  puipose  aforesaid,  and  also  to  inspect  the 
different  parts  of  said  road.  That  when  they  arrived  at  a  place  known  as  the 
^'Tank,"  about  12  miles  above  Indianola,  the  train  was  stopped  to  take  water, 
and.  while  so  stopped,  plaintiff  alighted  for  the  purpose  of  inspecting  certain 
works, — the  conductor  and  engineer  being  aware  of  such  fact, — and  while  he 
was  inspecting  the  works  the  train  was  put  in  motion,  without  any  signal  or 
other  warning  to  petitioner,  who,  in  the  course  of  his  employment,  was  com* 
pelledtogo  further  up  said  railway;  whereupon  said  train  running  slowly, 
at  a  speed  which  did  not  render  it  dangerous,  if  the  cars  had  been  properly 
constructed,  to  board  said  cars,  plaintiff  tried  to  get  upon  the  passenger  car 
upon  said  road,  and  in  attempting  to  do  so  his  foot  slipped,  and  while  he  held 
on  to  the  railing  at  the  steps  one  of  the  trucks  ran  over  his  foot  and  crushed 
it,  and  amputation  became  necessary.  That  the  cause  of  his  injury  was  that 
the  car  of  said  corporation  which  plaintiff  tried  to  board  was  so  defective  and 
dangerous  in  its  construction  that  no  one  could  with  safety  enter  the  same; 
which  was  known  to  defendant,  and  unknown  to  plaintiff  when  he  tried  to 
enter  said  cars.  It  was  dangerous  and  defective  in  its  construction,  in  this: 
tliat  the  steps  to  said  cars  were  higher  than  steps  are  when  properly  con- 
structed; that  said  steps  did  not  extend  to  the  outside  of  the  car,  but  were 
placed  with  the  outer  or  lower  step  of  said  car  a  considerable  distance  within 
a  line  formed  by  the  outer  side  of  said  car,  and  a  very  short  distance  from  and 
in  advance  of  the  trucks;  and  it  was  so  defectively  constructed  that  its  use 
was  negligence  on  the  part  of  the  defendant  company. 

Defendant  answered  by  general  demurrer,  and  pleaded  thegeneral  issue,  and 
specially  that,  if  there  were  any  defects  in  the  car,  they  were  patent  and 
known,  or  might  have  been  known,  to  Ryan;  that  the  company  furnished 
Ryan  a  hand  ear,  and  men  to  propel  it,  and  that  he  had  no  orders  to  use  the 
train,  and  did  so  at  his  option;  that  the  car  on  which  the  injury  occurred  was 
safe ;  that  there  was  no  negligence  or  want  of  care  on  the  part  of  the  con- 
ductor or  engine-driver,  but,  if  there  was  such  negligence  on  their  parts,  they 
had  been  carefully  selected  by  the  company,  and  were  fellow-servants  with 
Ryan;  that  Ryan^s  own  negligence  in  mounting  the  train  while  in  motion, 
contrary  to  the  rules  of  the  company,  of  which  he  had  notice,  and  his  attempt 
to  so  mount  when  he  was  intoxicated,  and  at  the  front  end  instead  of  the  rear 
end  of  the  hindermost  car,  were  the  real  causes  of  his  injury.    The  charge  of 

>8ee,  also,  Pennsylvania  Ck>.  v.  Whitoomb,  (Ind.)  18  N.  E.  Rep.  880. 
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the  court  limited  Byan's  right  of  recovery  to  the  character  and  condition  of 
the  car:  instructed  the  jury  that  he  was  fellow^eryant  with  the  conductor 
an4  engine-driver,  and  could  not  recover  if  the  injury  resulted  from  their  neg- 
ligence. There  was  verdict  and  judgment  for  liyan  for  67,400,  and,  motion 
for  new  trial  being  overruled,  defendant  appealed.  Appellant  insists  upon 
the  following  assignments  of  error:  First.  The  court  erred  in  overruling  d&- 
fend.int*s  demurrer  to  plaintiff's  petition.  Second.  The  court  erred  in  over- 
ruling defendant's  motion  for  new  trial,  for  the  following  reasons:  (1)  The 
verdict  was  rendered  by  the  jury  in  disregard  of  the  law  of  the  case,  as  given 
them  by  the  toiXTt  in  ite  instructions.  (2)  The  verdict  is  contrary  to  the  evi- 
dence. (3)  The  verdict  is  not  supported  by  the  evidence.  ^4)  The  verdict  is 
contrary  to  the  law  and  the  evidence,  in  this:  the  plaintiff  s  claim  for  dam- 
ages is  based  upon  two  charges  of  negligence  on  the  part  of  defendant  corpo- 
ration,— one  being  negligence  of  engine-driver  and  conductor;  upon  which  the 
court  instructed  the  jury  that,  if  such  negligence  of  said  conductor  and  en- 
gine-driver, or  either  of  them,  was  proven,  yet  the  defendant  was  not  liable, 
said  conductor  and  engine-driver  being  fellowHServants  with  plaintiff.  So,  if 
the  verdict  is  founded  upon  Anj  such  neglect,  it  is  ag<iinst  law.  The  other 
ground  for  damages  alleged  by  plaintiff  was  defect  in  the  construction  of  the 
car  on  which  plaintiff  attempted  to  mount.  On  this  the  court  instructed  the 
jury  as  to  the  requirements  in  such  cars  as  to  latent  and  patent  defects,  and 
as  to  the  duty  of  the  plaintiff  to  use  diligence  as  to  defects.  And  so,  if  the 
verdict  was  based  on  supposed  defects  in  the  car,  it  is  contrary  to  the  law  and 
the  evidence,  and  is  not  supported  by  the  evidence;  the  evidence  showing  that, 
if  there  were  defects  In  the  car,  they  were  open  to.  the  view,  and  in  no  sense 
latent.  Third.  If  any  neglect  was  shown  by  the  evidence  on  the  part  of  de- 
fendant corporation,  the  evidence  also  showed  that  plaintiff  attempted  to 
mount  the  train  while  in  motion,  against  the  rules  of  the  corporation,  of  which 
he  confessed  to  have  had  notice;  and  such  attempt  was  such  negligence  on  the 
part  of  plaintiff  as  relieved  defendant  of  liability  in  this  case.  Fourth.  The 
plaintiff,  entering  into  the  employment  of  defendant,  was  bound  by  law  to 
take  notice  of  such  tools,  instruments,  and  machinery  as  his  special  service  re- 
quired him  to  use,  and  to  know  all  patent  defects  therein;  and  so,  if  he  did 
know,  or  by  reasonable  diligence  might  have  known,  the  defect  in  the  cars 
he  attempted  to  mount,  the  company  is  not  liable;  and  as  the  pretended  defect 
in  the  cars  was  open  and  visible  to  the  eye,  and  was  patent,  the  verdict  is  con- 
trary to  the  law  and  the  evidence.  Fifth.  The  plaintiff,  according  to  all  the 
evidence,  might  have  mounted  the  rearmost  end  of  the  car  in  safety,  whereas 
he  attempted  to  mount  the  car  at  the  forward  end,  and  so  was  injured  by  his 
own  voluntary  neglect.  8itth.  The  evidence  showed  that  the  car  was  a  safe 
car,  according  to  the  Instructions  of  the  court,  and  according  to  law.  8eth 
enth.  The  evidence  showed  that  the  proximate  cause  of  plaintiff's  injury  was 
his  own  act  in  attempting  to  mount  the  car  while  in  motion,  contrary  to  or- 
ders, and  without  necessity  or  any  form  of  compulsion.  Eighth.  The  evi- 
dence showed  that  the  plaintiff,  at  the  time  he  attempted  to  mount  the  car, 
was  intoxicated  while  on  duty  as  an  employe  of  defendant  company.  Such  in- 
toxication was  culpable  negligence  on  his  part. 

Appellee,  in  his  brief,  states  that  he  does  not  "seek  recovery  upon  the  ground 
that  the  conductor  or  engineer  were  guilty  of  negligence,  but  only  upon  the 
ground  of  the  defective  construction  of  the  coach."  Upon  the  questions  of 
the  sufficiency  of  the  car  or  coach  and  patent  defects,  the  court  gave  the  fol- 
lowing instructions:  "(2)  The  owners  of  railroads  are  by  law  required  to 
furnish  for  the  transportation  of  the  public,  and  of  their  servants  and  em- 
ployes as  well,  safe  cars.  But  the  law  does  not  require  that  cars  which  are 
safe  shall  be  discarded,  and  others  of  more  modern  construction,  and  more 
convenient  to  board,  shall  be  substituted  in  place  of  those  of  more  ancient  con- 
struction, and  not  soeasy  to  board.    What  is  a  safe  car  is  a  mixed  question  of 
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law  and  fact,  and  that  is  a  safe  car  which  the  evidence  may  show  to  the  satis- 
faction  of  the  jury  may  be  traveled  in  with  safety  by  persons  of  ordinary  in- 
telligence, and  who  exercise  ordinary  caution  while  on  tlie  car,  and  while 
getting  on  and  off  the  car;  and  if,  therefore,  the  jury  find  from  the  evidence 
that  defendant's  car  was  a  safe  car,  they  cannot  give  a  verdict  for  the  plain- 
tiff, but  must  find  for  the  defendant.  (3)  If  the  jury  believe  from  the  evi- 
dence that  the  defendant's  car  was  not  a  safe  car,  and  that  the  plaintiff  used 
ordinary  caution  in  attempting  to  board  the  car  when  he  received  the  injury 
to  his  person  for  which  he  sues  to  recover  compensation,  the  jury  will  find 
for  the  plaintiff,  and  will  assess  his  damages  at  such  sum  as,  from  the  evi- 
dence, the  jury  deem  just  and  proper. "  And,  at  the  request  of  the  defendant, 
gave  this:  **If  the  plaintiff  knew  of  the  alleged  defect  in  said  railway  coach, 
or  by  the  use  of  reasonable  diligence  could  have  known  of  said  defect,  then  he 
cannot  recover." 

On  the  22d  of  December,  appellee  received  directions  from  the  president  of 
the  company  to  go  up  the  road  in  the  discharge  of  his  duties.  He  left  Indian- 
ola  al)out  1  o'clock  P.  if«  on  the  26th,  in  obedience  to  such  directions;  and^ 
when  the  train  stopped  at  a  tank  about  12  miles  from  Indianola  to  take  water» 
he  left  the  train  to  give  directions  to  employes  at  the  tank  about  thawing  the 
water-pipes,  which  were  frozen;  and  as  the  train  moved  off  from  the  tank,  in 
attempting  to  enter  at  the  forward  end  of  the  rear  car,  his  foot  slipped,  and 
wsis  caught  and  crushed  by  the  wheel.  The  train  was  moving  at  the  time  at 
the  speed  of  two  or  three  miles  per  hour.  The  evidence  is  conflicting  as  to 
whether  or  not  the  bell  rang,  or  whether  or  not  the  conductor  notified  appel- 
lee that  the  train  was  ready  to  start,  and  that  appellee  replied.  "Go  on;  I  can 
take  care  of  myself,"  or  words  to  that  effect.  It  was  proved  that  appellant 
furnished  appellee  a  hand  car,  and  men  to  propel  it.  for  his  use  in  the  per- 
formance of  his  duties  as  road-master.  It  was  proved  that  the  coach  on 
which  appellee  was  injured  had  been  in  use  on  the  road  since  1872;  that  ap- 
pellee had  been  road-master  for  the  company  for  two  years;  that  no  one  had 
ever  been  injured  before  because  of  any  defect  in  the  coach.  The  reports 
made  by  the  conductor  to  the  company  showed  that  appellee  had  traveled  fre- 
quently on  that  coach;  11  times  during  the  month  in  which  he  was  injured. 

In  regard  to  the  insecurity  of  the  car,  and  whether  the  defect,  if  any,  was 
patent,  the  testimony  was  substantially  as  follows:  The  evidence  of  the  con- 
ductor, Farns worth,  was:  "I  cannot  say  accurately  what  is  the  difference  in 
the  width  of  the  coaches,  nor  the  distance  of  the  trucks  from  the  platform.  I 
should  say  that  in  all  three  of  the  cars  they  are  about  the  same;  and,  if  any 
difference,  it  could  only  be  ascertained  by  measurement.  I  never  observed 
the  difference  in  the  steps  of  the  cars,  or  the  peculiarity  of  the  construction 
of  the  steps  of  the  cars,  before  Hyan  was  hurt.  The  coach  has  been  in  use  on 
the  road  since  1872.  No  other  accident  has  ever  happened  on  it.  The  coach 
is  safe,  and  the  steps  are  safe  to  mount."  Kyan  says:  "The  coach  upon 
which  I  was  hurt  was  a  flat-roof  coach  which  the  company  got  from  the  Jack- 
son road  in  Louisiana.  It  differed  from  the  ordinary  coach  in  the  platform, 
and  in  the  steps,  and  in  the  position  of  the  trucks,  and  in  the  width  of  the 
car.  On  an  ordinary  coach,  the  steps  come  out  flush  with  the  end  of  the 
coach ;  in  this,  the  steps  dropped  back  some  ten  inches.  The  gauge  of  the 
road  is  four  feet  eighty  and  a  half  inches.  The  steps  of  the  coach  are  two 
feet  and  three-quarters  ^f  an  inch  above  the  rail.  I  consider  it  unsafe.  It  is 
too  narrow  for  the  gauge  of  the  road.  Steps  are  not  out  ffush  with  body  of 
coach,  lack  ten  and  one-sixteenth  inches,  and  project  over  rail  about  one  foot. 
Width  of  coach,  eight  feet  nine  and  five-eighth  inches.  Coaches  on  roads  of 
this  gauge  are  usually  nine  feet  six  inches.  Steps  six  inches  higher  from  rail 
on  this  coach  than  on  ordinary  coaches.  In  ordinary  coaches  trucks  are  fur- 
ther under  the  car.  say  twenty  inches  or  two  feet;  and  thus  the  distance  from 
the  nearest  point  of  tiie  truck  to  inside  of  steps  is  usually  from  twenty  to 
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twenty-four  inches,  instead  of  eight  and  a  quarter  inches,  as  in  this  coach.  I 
had  nothing  to  do  with  the  train,  or  the  running  of  the  cars,  and  my  duties 
were  entirely  distinct  from  that  of  the  train  men."  S.  A.  White  says  he  was 
carpenter  and  master  car-builder  for  defendant  company  from  1870  to  1878. 
"  Knew  the  coach  by  which  Ryan  was  hurt*  It  was  not  constructed  as  coaches 
are  usually  made.  The  coach  was  too  narrow  for  the  road,  which  brought  the 
bottom  step  too  near  the  rail,  and  made  it  unsafe,  especially  to  any  person  who 
attempted  to  board  the  same  when  in  motion,  and  by  the  least  slip  or  misstep 
a  pei-son  would  be  likely  to  land  on  the  rail  and  be  crushed.  Also  the  truck 
was  too  near  the  step  or  insill  of  the  coach.  The  coach  arrived  from  the 
Jackson  road,  and  was  landed  at  the  wharf  at  Indianola.  I  called  the  atten- 
tion of  Mr.  Henry  Shepard  and  Mr.  Poole — the  latter  being  secretary  and 
treasurer  of  the  company — to  this  coach,  and  told  them  that  the  coach  was 
narrower  than  they  were  usually  made,  and  too  narrow  for  the  track."  He 
agrees  with  Hyan  as  to  the  proper  construction  of  passenger  coaches,  and  says 
this  coach  was  unsafe.  J.  C.  Ballentyne  describes  the  modern  passenger  cars 
about  as  Ryan  does,  as  does  W.  8.  Moss;  both  being  railroad  men.  They  also 
say  a  car  of  the  dimensions  of  the  car  by  which  Ryan  was  hurt  is  safe.  J.  M. 
Smith  testified  that  he  had  been  in  the  employ  of  the  company  since  1877. 
The  car  had  been  in  use  ever  since  then.  "No  accident  has  occurred  from 
the  alleged  defect,  except  to  Ryan,  and  the  car  is  safe."  Frank  Martins  testi- 
fied to  the  same  etfect.  Monserates,  president  of  the  company,  testified  to  tlie 
same  effect  as  Farnsworth«  tlie  conductor. 

On  the  question  of  contributory  negligence,  the  court  instructed  the  jury  as 
follows:  "(4)  If  the  jury  believe,  from  the  evidence,  that  the  plaintiff  was 
guilty  of  imprudence  in  directing  the  conductor  of  the  train  not  to  hold  the 
train  on  Iiis  account;  and  in  attempting,  when  in  a  state  of  intoxication,  and 
in  violation  of  the  orders  of  his  employers,  to  board  the  train  after  it  was  put 
in  motion,  and  while  it  was  proceeding  slowly;  and  that  by  such  imprudence 
the  plaintiff  contributed  to  the  injury  of  which  he  complains, — then  the  ques- 
tion whether  the  car  was  unsafe  becomes  immaterial,  and  the  jury  must  find 
for  the  defendant."  The  testimony  is  conflicting  as  to  whether  or  not  Ryan 
was  intoxicated  at  the  time  he  was  injured,— about  equal  number  of  witnesses 
testifying  on  each  side  of  the  question, — ^and  also  as  to  whether  he  was  notified 
by  the  conductor  that  the  train  was  ready  to  start,  and  replied,  "Go  ahead;  I 
can  take  care  of  myself."  Ryan  says  he  had  taken  two  drinks;  several  wit- 
nesses testify  that  he  was  drunk;  others,  that  he  was  not  drunk.  It  was 
proved  that  it  was  against  orders  and  rules  of  the  company  for  persons  to  at- 
tempt to  enter  the  cars  while  in  motion,  and  that  Ryan  knew  of  these  orders 
and  rules.  Several  witnesses  testified  that  it  was  not  dangerous  for  an  expe- 
rienced railroad  man  to  enter  cars  moving  at  the  rate  of  two  or  three  miles  an 
hour. 

Stockdale  <&  Proctor,  for  appellant.    A.  B.  Peticolas,  for  appellee. 

Acker,  J.,  {(nfter  stating  the  foots  as  ahor>e.)  Appellee  brought  this  suit 
to  recover  damages  for  personal  injury,  resulting  in  the  amputation  of  his 
right  leg  below  the  knee.  The  petition  alleged,  substantially,  that  plaintiff 
was  employed  by  defendant  as  road-master,  and  on  the  26th  of  December,  1879, 
left  Indianola  on  defendant's  train  to  go  up  the  road  in  the  performance  of  his 
duty,  in  obedience  to  directions  given  him  on  the  22d  of  tliat  month;  that  at 
the  tank  12  miles  from  Indianola,  where  the  train  stopped  for  water,  he 
got  off  the  train,  and  went  to  the  tank  to  give  directions  to  employes  there 
about  thawing  the  water-pipes,  which  were  then  frozen,  it  being  in  the  line 
of  his  duty  to  do  so;  that  the  conductor  and  engineer  in  charge  of  the  train 
were  aware  that  he  had  left  the  train  and  gone  to  the  tank,  and  put  the  train 
in  motion  without  any  signal  or  other  warning  to  plaintiff,  who,  in  the 
course  of  his  employment,  was  compelled  to  go  further  up  the  road;  that  while 
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said  train  was  running  at  a  speed  which  did  not  render  it  dangerous,  if  the 
care  of  defendant  had  been  well  constructed,  for  plain tiflf  to  board  said  cars, 
plaintiff  tried  to  get  upon  the  passenger  car,  and  in  attempting  to  do  so  his 
foot  slipped,  and  while  he  held  to  the  railing  at  the  steps  of  the  car  the  truck 
of  the  passenger  car  ran  over  his  foot,  which  was  thereby  crushed,  rendering 
amputation  necessary,  making  him  a  cripple  for  life;  that  the  cause  of  his  in- 
jury was  that  the  car  which  he  tried  to  board  was  so  defective  and  dangerous 
in  its  construction  that  no  one  could  with  safety  enter  the  same,  whether  in 
motion  or  not,  which  was  unknown  to  plaintiff,  but  known  to  defendant; 
that  the  car  was  dangerous  and  defective  in  its  construction,  in  this:  that  it 
was  too  narrow  for  the  track,  the  steps  too  high  and  too  nearly  perpendicular 
from  the  rail,  and  the  trucks  too  near  the  ends  of  the  car,  and  consequently 
too  near  the  steps;  that  the  construction  of  said  car  was  so  defective  and  un^ 
safe  and  unusual  that  the  use  of  it  by  defendant  upon  its  road  was  gross  neg- 
ligence, and  that  such  negligence  was  the  cause  of  plaintiff's  injury;  that,  if  . 
said  car  had  been  constructed  as  are  cars  in  lise  by  careful  and  diligent  rail- 
way companies,  plaintiff  would  not  have  been  injured." 

It  is  contended  by  appellant  that  the  court  erred  in  overruling  its  general 
demurrer  to  the  petition,  because  it  appears  therefrom  that  plaintiff  seeks  to 
recover  damages  for  injuries  caused  by  the  negligence  of  his  fellow  servants, 
and  there  is  no  allegation  of  negligence  or  want  of  care  in  their  selection  by 
appellant;  and  for  defects  in  the  construction  of  the  car,  the  defects  stated  be- 
ing patent.  Appellee  does  not  here  insist  upon  his  right  to  recover  on  any 
ground  other  than  the  defective  and  dangerous  construction  of  the  car  by 
which  he  was  injured,  though,  on  the  trial  below,  there  was  testimony  intro- 
duced before  the  jury  on  the  question  whether  or  not  the  train  was  put  in 
motion  by  the  conductor  and  engineer  "without  signal  or  otherwise;"  but  the 
court  correctly  instructed  the  jury  that  plaintiff  was  fellow-servant  with  the 
conductor  and  engineer,  and  could  not  recover  against  the  common  employer 
for  damage>s  causetl  hy  their  negligence,  there  being  no  allegation  or  proof  of 
want  of  care  in  their  selection.  Pricey,  Navigation  Co,,  ^  Tex.  537;  Rob' 
inson  v.  Railroad  Co.,  Id.  541;  Railroad  Co,  v.  Berry,  5  S.  W.  Rep.  818. 
A  railroad  company  is  bound  to  furnish  safe  cars  for  the  transportation  of  its 
employes,  as  well  as  others,  who  have  the  right  to  travel  upon  them ;  and  if 
defendant's  car  was  so  defective  and  dangerous  in  its  construction  as  to  make 
its  use  gross  negligence,  as  alleged  in  the  petition,  and  such  negligence  was 
the  proximate  cause  of  the  injury,  plaintiff  might  recover,  and  we  think  the 
petition  was  sufficient  on  general  demurrer.  It  is  contended  that  the  court 
erred  in  refusing  to  set  aside  the  verdict,  and  grant  a  new  trial,  because  the 
verdict  is  contrary  to  the  law  and  the  evidence,  in  this:  that  plaintiff  at- 
tempted to  board  the  train  while  in  motion,  contrary  to  the  rules  of  the  com- 
pany, of  which  he  had  notice,  and  such  attempt  was  negligence  on  the  part  of 
plaintiff,  which  was  the  proximate  cause  of  his  injury. 

2.  If  there  were  any  defects  in  the  construction  of  the  car,  they  were  pat- 
ent, and  plaintiff  knew,  or  might  by  ordinary  diligence  have  known,  of  such 
defects. 

3.  Plaintiff  attempted  to  enter  at  the  front,  instead  of  the  back,  end  of  the 
car,  while  in  motion,  he  being  intoxicatetl  at  the  time,  and  was  thereby  i^- 
jured  in  consequence  of  his  own  neglect  and  carelessness. 

4.  The  evidence  showed  that  the  car  was  a  safe  car.  It  appears  from  the 
evidence  that  appellee  was  employed  by  appellant  as  road-master  of  its  rail- 
road, and  had  been  so  employed  for  about  two  years  previous  to  the  injury  for 
which  he  seeks  in  this  action  to  recover  damages;  and  that  appellant  furnished 
him  with  a  hand  car,  and  men  to  propel  it,  for  his  use  in  the  discharge  of  his 
duties,  and  that  he  was  traveling  on  the  train  at  his  own  option.  The  train 
was  made  up  of  several  freight  cars  and  one  passenger  car  attached.  The 
rules  of  the  company  prohibit^  employes  and  others  from  attempting  to  en- 
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ter  the  cars  while  in  motion,  and  this  rule  was  known  to  appellee.  While 
the  train  was  in  motion,  appellee  attempted  to  enter  at  the  front  end  of  the 
car.  His  foot  slipped,  was  caught  by  the  wheel  of  the  car,  and  was  injured. 
The  car  had  been  used  by  appellant  on  its  road  ever  since  1872,  and  appellee 
had  frequently  traveled  on  it.  No  other  person  has  ever  been  injured  by  this 
car.  Tlie  car  is  constructed  after  an  old  model,  differing  from  most  passen- 
ger cars  now  used,  in  being  narrower,  the  trucks  nearer  the  ends,  the  steps 
do  not  project  as  far  outside  of  the  track,  and,  consequently,  are  nearer  to  the 
rail.  There  was  no  depot  or  platform  at  the  place  where  appellee  was  injured. 
There  is  no  evidence  tending  to  show  that  this  car  is  less  safe  than  cars  of 
different  construction,  for  persons  attempting  to  enter  it  when  not  in  motion 
at  stations  provided  by  the  company  for  that  purpose.  There  was  evidence 
tending  to  show  that  appellee  was  intoxicated  at  the  time  he  was  injured. 
Several  witnesses  testify  that  he  was  "drunk;"  about  an  equal  number  testify 
that  he  was  not  "drunk;"  and  he  testifies  that  he  had  taken  two  drinks.  An 
employer  is  bound  to  use  due  care  to  protect  the  safety  of  an  employe;  and  if 
the  employe  knowingly  and  intentionally  disobeys  a  retisonable  rule  or  regu- 
liition  established  for  his  safety,  unless  he  does  so  under  the  influence  of  fear 
produced  by  the  appearance  of  sudden  danger,  and  the  act  of  disobedience  is 
th^  proximate  cause  ot  the  injury  complained  of,  he  cannot  recover.  Lyon 
V.  Railroad  Co.,  31  Mich.  429;  Shanny  v.  Cotton-Mills,  66  Me.  429;  Rail- 
road Co.  V.  Thomas,  51  Miss.  6-37;  Railroad  Co.  v.  Rhodes,  56  Ga.  645. 

We  think  the  evidence  is  insufficient  to  sustain  the  verdict,  and  that  the 
court  erred  in  refusing  to  set  it  aside,  and  grant  a  new  trial.  For  this  error 
we  are  of  opinion  that  the  judgment  of  the  court  below  should  be  reversed, 
and  the  cause  remanded. 

Willie,  C.  J.  Report  of  commissioners  of  appeals  examined,  their  opinion 
adopted,  and  the  judgment  reversed,  and  the  cause  remanded. 


Gulf,  C.  &  S.  F.  Ry.  Ck).  t).  Willlams. 
(Supreme  Cou/rt  of  Texas.    January  31, 1888.) 

1.  Carbiers— Of  Pas8knobr8—Nbolioence— Contributory. 

In  an  action  against  a  railroad  company  for  injury  to  a  passenc^er,  alleged  to  have 
been  caused  by  the  train  suddenly  starting  while  he  was  alighting  from  it,  contrib- 
utory negligence  having  been  pleaded  as  a  defense,  11  witnesses,  many  of  tbem 
disinterested,  testified  that  the  train  stopped  long  enough  to  allow  passengers  to 
alight  safely ;  and  their  testimony  was  onl^  contradicted  b^  that  of  plaintiff  and 
two  boys.  Two  disinterested  witnesses  testified  that  plaintiff  had  left  the  car  and 
was  standing  on  the  ground  when  the  train  started.  Several  witnesses  testified 
that  the  usual  signals  were  given  before  the  train  started.  Heldy  that  a  verdict  for 
plaintiff  was  so  clearly  against  the  weight  of  the  evidence  that  a  new  trial  should  be 
granted. 

2.  Same— Negligence— Burden  op  Proof. 

In  an  action  ag-ainst  a  railroad  company  for  personal  injury,  when  the  averments 
of  the  petition  do  not  show  pHma  facie  that  plaintiff  was  negligent,  the  burden  is 
not  upon  him  to  prove  that  his  own  negligence  was  not  the  cause  of  his  injury.^ 

Commissioners'  decision.  Appeal  from  district  court,  Galveston  county; 
William  H.  Stewart,  Judge. 

Jesse  Williams  brought  this  suit  against  appellant  to  I'ecover  damages  for 
personal  injuries,  which  made  necessary  the  amputation  of  his  arm.  The  pe- 
tition alleges  that  on  the  1st  day  of  October,  1884,  he  was  a  passenger  on  de- 
fendant's train  from  Galveston  to  Alvin;  that  the  train  arrived  at  Alvin  about 
8  o'clock  P.  M. ;  and  while  plaintiff  was  in  the  act  of  leaving  said  defendant's 

^ Ck)ntributory  negligence  is  to  be  pleaded  by  way  of  defense;  not  to  be  negatived  by 
plalntiff^s  pleading.  Thorpe  v.  Railway  Ck).,  (Mo.)  3  S.  W.  Rep.  3,  and  note;  O'Connor 
V.  Railway  Ck).,  (Mo.)  post,  106. 
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train,  after  the  arrival  tliereof  at  the  regular  depot  of  said  defendant  at  Alvin 
station,  which  plaintiff  immediately  proceeded  to  do  after  defendant's  train 
had  come  to  a  full  stop,  in  response  to  the  regular  signal  given  to  such  pas- 
sengers as  had  reached  their  destination  to  leave  said  train;  and  while  plain- 
tiff was  in  the  act  of  stepping  from  said  train,  the  said  train  of  the  defendant, 
without  any  signal  indicating  movement,  and  without  allowing  plaintiff  suth- 
cient  and  reasonable  time  to  get  off  said  train,  was,  by  defendant's  servants 
and  agents,  suddenly  started,  and  by  a  sudden  and  forcible  lurch  of  said  train 
forward  without  signal,  the  same  being  wholly  unexpected  by  plaintiff,  plain- 
tiff was  thrown  with  great  violence  to  the  ground,  the  side  of  said  defend- 
ant's passenger  coach  striking  plaintiff  with  force  and  violence  as  he  fell, 
knocking  him  almost  undeiTieath  said  moving  train;  that,  in  falling,  with 
force  and  violence,  without  fault  or  negligence  on  his  part,  plaintiff's  left 
arm  fell  across  the  track  of  defendant's  railroad,  over  which  the  wheel  of  de- 
fendant's car  passed,  so  breaking,  crushing,  and  mangling  the  same  as  to  re- 
quire its  amputation,  from  which  plaintiff  underwent  great  physical  and  men- 
tal suffering;  and,  after  having  the  arm  treated  by  skillful  surgeons,  was 
compelled,  on  the  7th  day  of  June,  1885,  to  have  his  said  arm  amputated,  from 
which  amputation,  in  addition  to  the  great  pain  and  suffering,  physical  and 
mental,  plaintiff  avers  that  he  has  been  maimed  and  disfigured  for  life,  and 
wholly  incapacitated  for  making  a  living  as  a  farmer,  the  pursuit  which  he  had, 
prior  to  said  injury,  followed,  and  from  which  he  had  always  supported  his 
wife  and  children;  and  that  said  injury  had  greatly  incapacitated  him  from 
earning  a  support  by  the  pursuit  of  any  other  calling  on  account  of  his  maimed 
and  crippled  condition.  Plaintiff  further  charges  that  he  is  incapacitated, 
from  want  of  education,  for  the  pursuit  of  any  other  avocation  than  that  of 
manual  labor;  wherefore  plaintiff  charges  that  he  has  sustained  damages  by 
reason  of  the  wrongful  acts,  gross  negligence,  and  recklessness  of  the  defend- 
ant railroad  company,  in  the  sum  of  ;$10,000,  for  which  amount  he  prays  for 
judgment.  Appellant  answered  by  several  denials,  and  that  appellee's  injury 
was  caused  by  his  own  neglect  and  carelessness.  The  case  was  tried  by  jury 
October  26, 1886,  and  there  was  verdict  and  judgment  for  appellee  for  $6,476, 
Motion  for  new  trial  wiis  overruled,  and  appeal  perfected. 
Ballinger,  Mott  &  Tei'ry,  for  appellant,     Wheeler  cfe  Rhodes,  for  appellee. 

Acker,  J.,  {after  stating  the  facts  substantially  as  above.)  Appellant  in- 
sists here,  as  it  did  in  the  motion  for  new  trial  in  the  court  below,  that  the 
verdict  of  the  jury  is  against  the  weight  and  preponderance  of  evidence,  and 
is  not  sustained  by  suDicient  evidence;  and,  further,  that  the  evidence  shows 
that  the  appellee's  injury  was  caused  by  his  own  negligence.  The  ground 
upon  which  appellee  seeks  to  recover  is  that  appellant's  servants,  in  charge 
of  its  train,  did  not  stop  the  train  sufficient  time  to  allow  him  to  get  off,  and, 
while  he  was  attempting  to  get  off  the  car,  the  train  was  started  with  a  sud- 
den jerk,  without  signal  of  any  kind,  and  he  was  thereby  thrown  from  the 
car  and  injured.  Eleven  witnesses,  several  of  whom  were  passengers  on  the 
same  train  with  appellee,  testified,  positively,  that  the  train  stopped  a  sufficient 
length  of  time  to  allow  the  passengers  to  disembark  in  safety.  Eight  of  these 
witnesses  are  shown  to  have  had  no  connection  with  appellant,  and  no  inter- 
est in  the  suit,  and  three  of  them  are  citizens  of  the  neighborhood  where  ap- 
pellee resided.  Besides  appellee,  there  were  two  witnesses,  aged,  respect- 
ively, 16  and  19  yeai*s,  who  testified  by  deposition  taken  more  than  a  year 
after  the  accident,  that  appellee  was  injured  in  the  manner  he  alleged.  One 
of  these  witnesses  also  testified  that  appellee  had  gotten  off  the  train  on  the 
ground,  and  again  entered  the  car  and  walked  through  it,  and  was  injured 
while  attempting  to  get  off  the  car  the  second  time.  These  witnesses,  and 
one  other,  testified  that  they  did  not  think  there  was  any  signal  given,  and 
that  the  train  was  not  stopped  sufficient  length  of  time.     Two  of  them  state 
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that  it  stopped  about  a  minute.  Two  witnesses,  shown  to  have  no  connection 
with  appellant,  testified  that  appellee  had  gotten  out  of  the  car  and  was  stand- 
ing on  the  ground  about  the  middle  of  the  car,  leaning  against  it,  when  the 
train  started,  and  he  fell  and  was  injured.  Several  witnesses  testified  that 
the  usual  signal  was  given  before  the  train  moved.  While  the  verdict  of  a 
jury  is  entitled  to  great  weight,  when  rendered  on  evidence  reasonably  suffi- 
cient to  sustain  it,  yet,  when  it  is  obvious  that  the  verdict  was  rendered  con- 
trary to  evidence,  or  against  the  great  preponderance  of  the  evidence,  and  it 
appears  that  injustice  has  l>een  done,  trial  courts  should  not  hesitate  to  grant 
new  trials;  and,  where  it  is  manifest  to  this  court  that  the  evidence  is  insuffi- 
cient to  support  the  verdict,  or  that  the  verdict  is  contrary  to  the  great  pre- 
ponderance of  the  evidence,  and  the  trial  court  has  refused,  on  proper  motion, 
to  set  aside,  the  duty  then  devolves  upon  this  coui-t  to  do  so.  Railway  Co,  v. 
achmidU  61  Tex.  285;  Block  v.  Sweeney,  68  Tex.  425. 

Upon  a  careful  consideration  of  the  entire  evidence,  and  all  the  circum- 
stances of  the  case,  we  think  the  evidence  insufficient  to  satisfy  a  reasonable 
and  unbiased  mind,  that  the  appellee  was  injured  in  the  manner  alleged  in 
his  petition,  by  the  negligence  of  appellant^s  servants,  and  that  his  injury 
was  not  caused  by  his  own  negligence.  We  therefore  conclude  that  the  court 
erred  in  refusing  to  set  aside  the  verdict  and  grant  a  new  trial. 

It  is  contended  by  appellant  that  the  court  erred  in  refusing  to  instruct  the 
jury  that  the  burden  was  on  plaintiff  below  to  prove  that  his  own  negligence 
was  not  the  cause  of  the  injury.  However  the  rule  may  be  elsewhere,  it  is 
settled  in  this  state  that  in  actions  like  this  the  petition  need  not  negative 
the  negligence  of  the  plaintiff,  unless  the  averments  of  the  petition  show 
prima  facie  that  he  was  negligent.     Railway  Co.  v.  Cowatr,  hi  Tex.  293. 

We  deem  it  unnecessary  to  consider  other  errors  assigned.  For  the  error 
indicated,  we  are  of  opinion  that  the  judgment  of  the  court  below  should  be 
reversed,  and  the  cause  remanded. 

Willie,  C.  J.  The  report  of  commissioners  of  appeals  examined,  their 
opinion  adopted,  and  the  judgment  reversed,  and  the  cause  remanded. 


BiERiNG  «.  First  Nat.  Bank  op  Galveston. 
{Suvreme  Court  of  Texas,    January  31, 1888.) 

1.  Malicious  Pbosscxjtion— Abusb  of  Pbocbss— Damages. 

In  an  action  by  a  merchant  for  injury  done  him  by  wrongful  attachment  and  gar- 
nishment, it  is  immaterial  whether  the  court  in  its  charge  speaks  of  damage  to  pLain- 
tllTs  credit  as  actual  or  exemplary  damages,  when  the  charge  correctly  informs  the 
jury  that  such  damage  is  recoverable  in  case  the  attachment  proceedings  were  ma- 
licious, without  probable  cause,  and  founded  on  an  untrue  affidavit. 

2,  Bamr. 

In  anaction  for  damages  for  the  detention  of  money  by  writs  of  garnishment  un- 
lawfully issued,  the  verdict  was  for  interest  at  8  per  cent  on  the  money  detained 
durinfr  the  period  of  detention.  Held,  that  there  should  be  added  to  the  verdict  in- 
terest upon  the  damages  found,  from  the  date  the  detention  ceased  to  the  day  of 
trial. 

8.  Same— Abusk  of  Progess— Malioe. 

In  an  action  for  injury  done  by  wrongful  attachment  and  garnishment,  where  all 
the  damage  was  caused  by  the  writs  of  garnishment,  the  attachment  writ  never  bav- 
ins: been  levied,  it  is  immaterial  whether  or  not  the  latter  writ  was  sued  out  ma- 
liciously, and  the  inquiry  as  to  malioe  should  be  confined  to  the  garnishment  pro- 
ceedings. 

4.  Same. 

Although,  in  an  action  for  the  abuse  of  civil  process,  the  jury  may  infer  malioe 
from  want  of  probable  cause,  the  court  should  not  instruct  them  to  that  effect,  as 
such  a  charge  might  give  the  jury  the  impression  that  the  judge  believed  that  want 
of  probable  cause  had  been  shown. 


Digitized  by  VjOOQIC 


Tex.]  BIBBINQ  V.  FIRST  NAT.  BANE.  91 

5.  Same. 

A  charge  which,  speaks  of  malice  as  consisting  of  bad  motives  or  such  reckless  dis- 
regard of  the  rights  of  another  as  to  show  evil  intent,  contains  a  sufficiently  clear 
definition  of  **  malice.  ** 

Commissioners  decision.  Appeal  from  district  court,  Galveston  county; 
WiLUAM  H.  Stewart,  Judge. 

In  1884  appellant.  Biering,  was  doing  business  in  Galveston  as  a  merchant, 
and  on  the  6th  of  June  his  stock  of  merchandise  was  destroyed  by  Ore.  At 
that  time  he  was  indebted  to  appellee  in  the  sum  of  $15,270,  and  held  policies 
of  insurance  upon  his  burned  stock  for  about  $44,000,  about  $29,000  of  which 
was  with  the  insurance  agency  of  Beers  &  Kennison.  Aiter  the  fire,  appel- 
lee endeavored  to  get  appellant  to  transfer  to  it  enough  of  the  insurance  to 
secure  its  debts  against  appellant,  no  part  of  which  was  then  due,  but  appel- 
lant refused  to  make  such  transfer;  and  appellee  immediately  sued  out  a  writ 
of  attachment  upon  the  ground  that  appellant  was  *' about  to  con  vert  his  prop- 
erty into  money  for  the  purpose  of  placing  it  beyond  the  reach  of  his  cred- 
itors. *'  The  writ  was  returned  on  the  day  it  was  issued,  "  no  property  found, " 
and  on  the  same  day  appellee  sued  out  seven  writs  of  garnishment  and  had 
them  served  on  Beers  &  Kennison,  agents  for  various  companies  carrying  in- 
surance on  the  destroyed  stock,  for  sums  aggregating  about  $29,000.  There 
was  nothing  further  done,  with  the  writ  of  attachment.  It  was  never  levied. 
Appi  llant  paid  his  indebtedness  to  appellee,  and  on  the  24th  of  September, 
1884,  the  garnishment  suits  were  dismissed.  On  September  26,  1884.  appel- 
lant brought  this  suit  to  recover  of  appellee  damages,  actual  and  exemplary, 
for  the  alleged  wrongful  and  malicious  suing  out  writs  of  attachment  and 
garnishments.  Appellee  answered  by  general  demurrer,  general  denial,  and, 
specially,  justification  of  the  writs,  and  that  they  were  taken  on  the  advice  of 
counsel,  and  denying  malice.  On  December  24,  1885,  the  case  was  tried  by 
jury,  and  there  was  verdict  and  judgment  for  appellant  for  $227.44.  Motion 
for  new  trial  being  overruled,  appeal  was  perfected. 

Burnett  d:  Hansom,  for  appellant.    McLemore  <&  Campbell,  for  appellee. 

Acker,  J.,  {after  stating  the  facts  substantially  as  above.)  Appellant  in- 
sists under  the  third  assignment  of  error  that  "the  court  erred  in  its  charge, 
because  the  charge  excludes  from  the  consideration  of  the  jury  the  damages 
to  appellant's  credit  as  a  merchant  as  actual  damages,  and  restricts  actual 
damages  to  interest  on  the  insurance  money  tied  up  by  the  garnishments." 
The  charge  of  the  court  directed  the  jury,  if  they  believed  from  the  evidence 
that  the  affidavit  for  attachment  was  not  true,  to  find  as  actual  damages  in- 
terest upon  the  insurance  money  detained  by  the  garnishment  proceeding  at  8  ' 
per  cent,  for  the  length  of  time  that  it  was  so  detained.  Upon  the  subject  of 
injury  to  plaintiff's  credit,  the  court  charged  the  jury:  "If  you  believe  from 
the  evidence  that  the  said  affidavit  was  not  true,  and  that  the  garnishments 
were  without  probable  cause  and  with  malice,  then  the  plaintiff  would  not 
only  be  entitled  to  hia  actual  damages,  but  you  would,  in  addition  thereto,  be 
autliorized  to  award  to  the  plaintiff,  exemplary  damages  also,  the  amount  of 
which  to  be  determined  by  you  from  all  the  facts  and  circumstances  in  evi- 
dence, the  motives  for  the  garnishments,  and  the  injury  to  plaintiff's  credit, 
if  any,  by  the  garnishments;  but  if  there  was  probable  cause  for  the  issuance 
of  the  writs,  then  there  could  be  no  exemplary  damages. "  The  j  ury  is  author- 
ized and  instructed  by  this  charge  to  find  damages  for  plaintiff  for  injury  to 
bis  credit  if  they  should  find  from  the  evidence,  not  only  that  the  affidavit  for 
attachment  was  not  true,  but  also  that  the  writs  of  garnishment  were  sued 
out  without  probable  cause  and  with  malice,  and  we  think  it  can  make  no  dif- 
ference to  appellant,  nor  in  any  way  affect  his  rights,  whether  the  damages 
thus  authorized  to  be  awarded  are  called  actual  or  exemplary  damages;  the 
law  upon  which  he  would  be  entitled  to  recover  damages  for  injury  to  his 
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credit  being  correctly  given.  We  think  the  charge  suflScient,  and  that  the  ob- 
jection here  urged  is  not  well  taken. 

It  is  contended  under  the  fourth  assignment  of  error  that  "thB  charge  of  the 
court  is  erroneous  in  its  definition  of  •  malice, '  and  in  failing  to  charge  that 
malice  could  be  inferred  from  the  want  of  probable  cause.*'  The  court  gave 
the  jury  the  following  definitions  of  "  malice:"  "Malice,  or  where  the  facts  and 
circumstances  show  not  only  that  the  affidavit  was  false,  and  witliout  prob- 
able cause,  but  evidences  bad  motives,  or  such  reckless  disregard  of  the  rights 
of  the  debtor  as  satisfies  you  that  there  was  evil  intent  by  defendant."  And 
again:  *'That  the  affidavit  was  made  without  probable  cause  and  with  bad 
motives,  or  with  such  reckless  disregard  of  plaintiff  *s  rights  as  to  cause  the  be- 
lief  that  the  affidavit  was  made  with  bad  motives  or  maliciously. "  While  these 
definitions  are  not,  in  the  technical  language,  copied  by  appellant  from  Green- 
leaf's  work  on  the  Law  of  Evidence,  and  here  insisted  upon  as  the  definition 
that  should  have  been  given  by  the  court,  we  think  them  reasonably  sufficient 
to  apprise  the  jury  of  what  is  meant  by  the  word  '* malice, "  as  employed  in  the 
charge. 

That  there  can  be  no  recovery  in  actions  for  malicious  prosecution,  or  for 
malicious  use  of  civil  process,  without  proof  of  the  want  of  probable  cause,  and 
also  of  the  existence  of  malice  upon  the  part  of  the  defendant,  ia  too  well  set- 
tled to  Justify  discussion  here.  It  has  also  been  long  and  well  settled  that,  in 
cases  of  tliis  character,  malice  may  be  inferred  by  the  jury  from  the  proof  of 
want  of  probable  cause ;  but  it  does  not  follow  therefrom  that  the  court  should 
so  instruct  the  jury.  The  want  of  probable  cause  can  never  be  inferred  from 
proof  of  malice;  both  must  concur,  and  must  be  found  by  the  jury  from  all 
the  facts  and  circumstances  developed  by  the  evidence.  However  malicious 
the  act  complained  of  may  be,  if  the  evidence  shows  that  there  was  probable 
cause  for  belief  in  the  existence  of  the.^cts  upon  which  defendant  acted, 
there  can  be  no  recovery,  except  for  such  damages  as  necessarily  flow  from 
the  act  as  merely  wrongful.  If  there  was  no  evidence  upon  the  question  of 
malice,  and  the  want  of  probable  cause  was  satisfiFietorily  proven,  the  jury 
might,  from  that  alone,  infer  malice,  and  so  find,  and  the  verdict  would  not 
be  disturbed.  But  we  do  not  believe  the  court  would  be  authorized  to  charge 
the  jury  that  they  may  infer  malice  from  the  want  of  probable  cause. "  How- 
ever correct  the  proposition  may  be  as  a  matter  of  law,  we  think  such  a  charge 
would  give  too  much  emphasis  to  the  want  of  probable  cause,  and  would  be 
well  calculated  to  impress  the  jury  with  the  belief  that,  in  the  opinion  of  the 
court,  there  was  no  probable  cause. 

In  Cheatham  v.  Riddle^  12  Tex.  112,  it  was  held  that  ^'the  jury  are  not  re- 
quired to  believe  a  witness  although  he  make  a  plain  statement  of  what  is  not 
impossible,  and  is  neither  impeached  nor  contradicted,  but  may  discredit  him 
on  account  of  attendant  circumstances.  In  Dtvyer  v.  Basaett,  68  Tex.  274,  it 
was  held  that,  notwithstanding  the  language  quoted  from  the  case  of  Cheat- 
ham  V.  Middle^  as  matter  of  law,  was  correct,  yet  it  was  error  for  the  ^sourt 
to  give^t  in  charge  to  the  jury,  being  violative  of  the  rule  that  a  judge  shall 
not  charge  upon  the  weight  of  evidence.  In  Willis  v.  McNeill,  57  Tex.  476, 
the  trial  court  employed  the  following  language  in  the  charge  to  the  jury: 
**But,  if  there  was  a  want  of  probable  cause  for  suing  out  the  attachment, 
malice  may  be  implied;"  and  this  court  held  that  the  portion  of  the  charge 
quoted  might  have  misled  the  jury,  and  was  error.  In  ffeldt  v.  Webster,  60 
Tex.  209,  it  is  said:  ''Any  charge  as  to  a  presumption  arising  from  a  given 
state  of  facts,  unless  in  those  cases  in  which  the  law  raises  a  conclusive  pre- 
sumption, in  the  nature  of  things  is  a  charge  upon  the  weight  of  evidence.** 
We  think  the  court  did  not  err  in  failing  to  charge  the  jury  that  malice  may 
be  inferred  from  the  want  of  probable  cause,  as  insisted  under  the  fourth  as- 
signment, nor  in  refusing  the  special  charge  requested  by  appellant  to  the 
same  effecjt,  as  urged  under  the  fifth  assignment  of  ert*or. 
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It  is  contended  by  appellant  that  the  court  erred  in  charging  the  jury:  ''If 
you  believe  from  the  evidence  that  said  affidavit  was  not  true,  and  tliat  the 
garnishments  were  without  probable  cause  and  with  malice,  then  tiie  plaintiff 
would  not  only  be  entitled  to  his  said  actual  damages,  but  you  would,  in  addi- 
tion, thereto,  be  authorized  to  award  to  plaintiff  exemplary  damages,  etc.,  be- 
cause this  part  of  the  charge  makes  it  incumbent  on  the  jury  to  believe  that 
the  garnishments  were  sued  out  without  probable  cause,  and  with  malice,  be- 
fore the  jury  could  find  exemplary  damages,  when  the  issue  was.  as  made  by 
the  pleadings,  that  the  affidavit  for  attachment  as  well  as  the  garnishments, 
was  without  probable  cause,"  etc.  It  appears  that  the  writ  of  attachment 
was  never  executed,  that  no  property  was  ever  seized  or  levied  under  it,  and 
that  the  writs  of  garnishment  were  predicated  upon  the  attachment  suit.  No 
property  or  assets  of  appellant  was  disturbed  or  interfered  with  by  either 
proceedingf  other  than  the  detention  of  the  insurance  money  by  the  gamish- 
n^ent  proceedings.  The  mere  suing  out  process  without  probable  cause  and 
with  malice*  without  more,  will  not  authorize  a  recovery  by  the  party  against 
whom  the  process  was  issued ;  and  we  think  the  court  did  not  err  in  limiting 
the  inquiry  as  to  want  of  probable  cause  and  malice  to  the  process  used  to  the 
injury  of  appellant. 

It  is  contended  that  the  verdict  was  rendered  for  less  amount  of  damages 
than  appellant  was  entitled  to  under  the  charge  of  the  court  and  the  facts  of 
the  case,  and  for  this  rt-ason  the  court  erred  in  refusing  to  set  aside  the  ver- 
dict. The  court  charged  the  jury  that  if  they  found  from  the  evidence  that 
the  affidavit  for  attachment  was  not  true,  then  they  should  find  for  plaintiff 
interest  at  8  per  cent,  per  annum  on  so  much  insurance  money  as  had  been 
detained  by  the  writs  of  garnishment  for  the  time  intervening  between  60 
days  after  delivery  of  proofs  of  loss,  as  stipulated  in  the  poUcies,  "to  the 
time  of  the  dismissal  of  the  garnishments,  with  eight  per  cent,  interest 
thereon.''  The  garnishments  were  dismissed  on  tlie  23th  of  September,  18b4, 
and  the  verdict  was  returned  on  December  24,  1885,  for  $227.44,  which  ap- 
pears to  be  the  amount  of  interest  due  on  the  amounts  of  the  garnished  poli- 
cies up  to  the  time  the  garnishment  proceedings  were  dismissed.  The  money 
due  on  the  policies  of  insurance  was  paid  to  appellant  on  dismissal  of  the  gar- 
nishments, and,  appellee  being  responsible  for  the  detention  of  the  money,  wad 
then  liable  to  appellant  for  the  damages  for  such  detention,  and  failing  to  pay 
the  debt  thus  created,  we  think  that  it  is  liable  for  the  interest  thereon  on  the 
amount  found  by  the  jury,  from  the  24th  of  September,  1884,  the  time  when 
the  garnishments  were  dismissed,  to  the  24th  December,  1885,  the  date  of 
the  verdict  and  judgment,  which  is  $22.73;  and,  as  it  is  admitted  that  the  ver- 
dict is  for  the  correct  amount  of  interest  due  up  to  the  dismissal  of  the  gar- 
nishment proceedings,  we  are  of  opinion  that  the  judgment  should  be  re- 
formed, and  here  rendered  for  $250.17,  with  interest  at  8  per  cent,  per  annum 
from  the  24th  day  of  December,  1885,  the  date  of  the  judgment  below ;  and 
that  in  all  other  respects  the  judgment  should  be  affirmed.  As  the  attention 
of  the  court  below  was  called  to  this  error,  by  the  motion  for  new  trial,  we 
are  of  opinion  that  appellee  should  be  charged  with  the  costs  of  this  appeal. 

Willis,  C.  J.  Report  of  commissioners  of  appeals  examined,  their  opin- 
ion adopted,  and  the  judgment  reformed  in  accordance  with  the  recommenda- 
tion of  the  commissioners,  at  the  costs  of  appellee. 


Gulf,  0.  &  S.  F.  By.  Co.  d.  Pettis. 

{Supreme  Cmirt  of  Teocas.    January  31, 1888.) 

1.  Railroad  Companies — Neougence — Defective  Road-Bbd. 

In  an  action  against  a  railroad  company  for  injuries  to  an  engineer  caused  by  the 
derailment  of  his  engine,  it  appeared  that  the  ties  were  rotten  at  the  place  where 
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the  accident  occurred,  and  that  another  train  passing  over  the  place  a  short  time 
before  had  caused  the  rails  to  spread.  Held^  that  the  company  was  liable  in  allow- 
ing the  rotten  ties  to  remain  In  tbe  track.^ 

2.   SaMB— NeGLIGENO»— CONTRIBUTOBT— SpBKD  ON  CbOSSINO  SWITCH. 

In  an  action  for  injuries  to  the  engineer  of  a  railroad  company,  caused  by  the  de- 
railment of  the  engine  near  a  switch,  the  accident  being  caused  by  a  spreading  of 
the  rails,  it  appeax^Qd  that  the  engineer  In  passing  the  switch  reduced  the  speed  of 
his  engine  from  20  to  18  miles  per  hour.  Held  that,  in  the  absence  of  any  rule  fix- 
ing definitely  the  speed  at  which  trains  could  be  run  over  switches,  the  engineer 
was  not  guilty  of  contributory  negligence. 

8.  Neolioence—Proximatb  Cause— Neoliobncb  of  Pellow-Sbbvant. 

In  such  case,  the  spreading  of  the  rails  caused  by  the  passage  of  the  first  train 
was  the  proximate  cause  of  the  accident,  and  the  defendant  cannot  avoid  its  liability 
by  showmg  that  the  employes  on  the  first  train  were  guilty  of  negligence  in  not  giv- 
ing warning  of  the  conmtion  of  the  track  in  time  to  prevent  the  accident.* 

Commissioners*  decision.  Appeal  from  district  court,  Galveston  county; 
William  H.  Stewart,  Judge. 

Samuel  B.  Pettis,  a  railroad  engineer,  who  was  injured  while  in  pursuance 
of  his  occupation,  in  the  employment  of  the  Gulf,  Colorado  &  Sante  Fe  Rail- 
road Company,  in  a  wreck  on  its  road  on  the  9tb  day  of  November,  1884,  in- 
stituted this  suit  against  said  company  in  the  district  court  of  Galveston 
county,  on  29th  day  of  April,  1885,  for  the  recovery  of  damages  occasioned 
by  said  injury;  alleging  that  he  was  the  engineer  on  defendant's  engine  No. 
10,  attached  to  train  No.  18,  and  that  the  accident  in  which  he  was  injured 
occurred  about  6  o'clock  in  the  morning,  while  the  train  was  going  at  a  rate 
of  speed  of  about  18  miles  an  hour,  at  a  point  on  defendant's  road  known  as 
"Pritchard's  Switch."  That  the  injuries  were  of  a  permanent  nature,  and 
resulted  to  plaintiff  from  defendant's  failure  to  keep  its  railroad  track  at  tbe 
intersection  of  the  switch  with  its  main  line  in  a  safe  and  proper  condition, 
and  in  failing  to  clear  away  the  timber  on  each  side  of  the  track,  it  so  obstruct- 
ing the  plaintiff's  view  at  this  point  as  to  prevent  him  from  seeing  a  dan- 
ger signal  winch  was  exhibited  ahead,  and  which  would  have  enabled  him  to 
stop  said  train,  and  have  avoided  the  accident.  That  the  road-bed,  where  said 
switch  joins  the  main  line  of  tbe  road,  had  been  allowed  by  defendant  to  get 
out  of  repair,  and  became  unsafe  to  such  an  extent  as  to  render  the  passage 
'over  it  of  trains  at  this  point  extrahazardous  and  dangerous,  and  that  the  bad 
condition  of  the  road  at  this  point  was  known  to  defendant  for  more  than  a 
week  prior  to  the  accident.  It  is  further  alleged  that  plaintiff  gave  informa- 
tion to  defendant  of  the  dangerous  condition  of  its  track,  and  that  it  promised 
to  immediately  repair  it.  That  plaintiff  relied  on  the  promise,  and  believed 
that  the  road-bed  had  been  repaired,  until  the  accident  occurred,  which  be 
charges  to  be  the  result  of  defendant's  negligence,  as  before  stated.  Damages 
laid  at  $10,000  actual,  and  $15,000  exemplary.  Defendant  answered  by  a 
general  demurrer,  contributory  negligence  on  the  part  of  plaintiff  himself, 
and  also  that  the  negligence  of  his  felk>w-servants  contributed  to  the  injury, 
and  that  the  injury  was  without  fault  or  neghgence  on  its  part;  also  accord 
and  satisfaction  of  any  possible  cause  of  action  which  plaintiff  may  have  had 
against  it  by  an  agreement,  which  was  set  up,  but  need  not  be  noticed,  as  no 

>That  a  railroad  company  is  liable  to  its  employes  for  injuries  sustained  by  reason  of 
its  negligence  in  failing  to  keep  its  track  in  proper  condition,  see  Knapp  v.  Ridlway  Co., 
(lowaj  82  N.  W.  Rep.  18;  Hewitt  v.  RaUway  Co.,  (Mich.)  84  N.  W.  ilep.  669:  Railway 
Co.  v.  Eubanks,  (Ark.)  8  8.  W.  Rep.  808.  The  master's  duty  and  liability  to  his  servant 
extends,  not  only  to  such  unnecessary  and  unreasonable  risks  as  are  in  fact  known  to 
him,  but  to  such  as  he  ought  to  have  known  In  the  exercise  of  proportionate  diligence. 
Cook  V.  RaUway  Co.,  (M&m.)  34  N.  W.  Rep.  8U;  Regan  v.  RaUway  Co.,  (Mo.)  6  S.  W. 
Rep.  371. 

*A  master  is  Uable  for  injuxy  to  a  servant,  caused  by  his  negUgence,  though  the  neg- 
Ugence  of  a  co-servant  contributed  thereto;  and  contributory  negUgence,  to  defeat  re- 
covery, must  be  negligence  of  plaintiff,  or  some  one  for  whom  he  is  resnonsible.  Stel- 
ler  V.  RaUway  Co.,  (Wis.)  1  N.  W.  Rep.  112;  Faren  v.  SeUers,  (La.)  8  Sou^h.  Rep.  868. 
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evidence  was  given  in  support  of  it.    There  was  a  judgment  for  the  plain- 
tiff for  $2,500,  from  which  this  appeal  is  prosecuted. 

The  court  among  other  things  charged  the  jury  as  follows:  ** Those  engaged 
in  ruuning  the  train  of  defendant  immediately  preceding  plaintiff's  were  co- 
employes  of  plaintiff,  and  if  you  believe  from  the  evidence  that  the  switch  at 
Pritchard's  was  torn  up  or  rendered  defective  by  such  immediately  preceding 
train,  and  that  plaintiff's  engine  was  thereby  derailed,  causing  his  injuries, 
and  that  such  tearing  of  the  track  by  such  preceding  train  was  so  short  that 
the  track  repairer  could  not  reasonably  be  held  to  have  knowledge  thereof,  then 
the  defendant  could  not  be  held  fordamages  to  plaintiff  which  were  the  re- 
sult of  the  switch  so  immediately  previously  torn  up.  Neither  in  such  case 
would  the  company  be  liable  for  any  negligence,  if  any,  of  the  employe  di- 
rected to  carry  the 'signal  of  danger  to  plaintiff."  "The  company  would  not 
be  liable  to  damages  by  reason  of  rotten  ties  south  of  the  place  where  plain- 
tiff's engine  was  derailed,  unless  you  believe  from  the  evidence  that  rotten 
ties  south  of  that  point  caused  the  derailment. "  The  above  paragraph  of  the 
charge  is  assigned  for  error,  as  being  on  the  weight  of  the  evidence.  The 
main  charge  was  very  full  and  comprehensive  as  to  the  issues  involved,  and, 
in  addition  thereto,  minute  instructions  at  the  request  of  defendant  covering 
every  phase  of  the  evidence  were  given.  The  accident  occurred  at  Pritchard's 
switch,  about  6  o'clock  a.  m.,  in  foggy  weather.  A  freight  train  had  preceded 
plainUfTs  train  from  40  minutes  to  an  hour.  The  caboose  of  this  train  jumped 
the  track  somewhere  near  the  switch;  no  one  knew  the  exact  point,  and  no 
one  knew  the  cause,  though  there  were  several  theories  on  the  subject.  The 
conductor  and  hind  brakeman,  who  were  riding  in  the  caboose,  became  alarmed 
when  it  jumped  the  track,  and  jumped  off;  the  balance  of  the  crew  did  not 
discover  that  the  caboose  was  off  of  the  track  until  the  train  had  run  about  a 
mile,  when  they  stopped  it,  and  started  back  in  the  direction  of  the  switch. 
After  going  some  distance,  they  met  the  conductor  and  brakeman,  and  the 
conductor  sent  a  messenger  down  the  road  to  signal  the  train  that  plaintiff 
was  on.  The  messenger  gave  the  signal,  but  not  in  time  to  prevent  the  acci- 
dent, which  was  caused  by  the  engine  and  train  leaving  the  track  at  or  near 
the  switch.  The  messenger  testified  that  he  went  back  to  the  switch  as  quickly  ^ 
as  he  could,  and  did  his  best  to  give  the  danger  signal  in  time  to  prevent  the  * 
accident.  There  was  evidence  that  the  caboose  of  the  train  preceding  plain- 
tiff cut  into  the  ties,  but  none  showing  it  tore  them  up,  or  displaced  them ;  this 
train  and  plaintiff's  were  coming  from  the  north.  There  was  evidence  that 
there  were  rotten  ties,  and  a  good  many  of  them,  near  the  switch,  where  the 
track  was  torn  up,  and  that  it  was  not  in  good  condition;  and,  on  the  other 
hand,  there  was  evidence  that  it  was  in  good  condition,  and  that  defendant 
bad  been  diligent  in  keeping  it  in  good  repair.  There  was  evidence  that  plain- 
tiff was  a  careful,  sober  man,  and  that  he  had  been  in  the  employ  of  the  de- 
fendant for  a  considerable  time.  He  testified  that  he  was  running  a  mixed 
train  at  the  time  of  the  accident;  had  been  running  it  at  about  20  miles  an 
hour,  but  on  approaching  the  switch  slowed  up  to  about  18  miles  an  hour. 
The  switch  was  not  at  a  stopping-place,  but  had  been  put  thereon  account  of  a 
wood-yard.  Trains  were  not  required  to  stop,  but  slow  up.  There  was  a  sharp 
curve  in  the  road,  near  the  switch,  that  required  considerable  speed  of  a  heavy 
train  like  plaintiff's  to  round.  That  neither  the  time-cards  nor  any  instruc- 
tions required  such  trains  to  slow  up  to  any  certain  number  of  miles  per  hour, 
but  the  instructions  were  general;  and  in  this  he  was  borne  out  by  the  other 
testimony  in  the  case.  There  was  evidence  that  the  rate  of  speed  that  plain- 
tiff was  running  was  not  unsafe;  and  there  was  evidence  that  he  should  have 
slowed  up  the  train  in  approaching  the  switch  to  six  miles  an  hour,  and  that, 
if  he  had  done  so,  he  could  have  stopped  the  train,  and  averted  the  accident 
There  was  evidence  that  mixed  trains  were  not  allowed  to  run  over  18  or  20 
miles  an  hour,  and  there  was  evidence  that  they  were  allowed  to  run  25  miles 


Digitized  by  VjOOQIC 


96  SOUTHWESTERN  REPORTER.  [TeX. 

an  hour,  and  there  was  evidence  that  the  train-master  had  instructed  engi- 
neers to  make  the  schedule  time,  if  it  was  in  the  wheels  of  the  engine;  which 
was  denied,  of  course.  In  fact,  there  was  the  usual  conflict  all  along  the  line 
that  is  usually  found  in  this  class  of  cases.  It  was  shown  that  engineers  on 
mixed  trains  were  required  to  make  the  schedule  time;  that  there  were  many 
stopping-places  on  plaintiff's  line;  that  mixed  trains  were  subject  to  a  good 
many  delays  at  stations  that  regular  passenger  trains  were  exempt  from;  that 
when  heavy  trains  such  as  plaintiff*s  were  slowed  up  to  a  considerable  extent, 
that  it  required  several  minutes  to  get  under  headway.  There  was  evidence 
that  the  switch  was  out  of  order  a  few  days  before  the  accident,  but  that  de- 
fendant, upon  attention  being  called  to  it,  had  repaired  it,  but  that  the  irons 
used  for  the  purpose  were  old,  though  the  person  who  selected  them  testified 
that  he  inspected  them,  and  that  they  were  to  all  appearance  sound,  and  suit- 
able for  the  purpose  intended.  Plaintiff  passed  over  the  switch  a  few  hours 
before  the  accident,  on  his  train,  and  could  discover  no  rattling  or  unsteadi- 
ness of  the  switch,  and  thought  it  had  been  repaired,  and  was  in  good  condi- 
tion, though  he  had  reported  it  out  of  repair  a  short  time  before. 

Defendant's  witnesses  attributed  the  wreck  to  the  fact  that  the  bridle-rod 
of  the  switch  was  broken,  which  caused  the  flanges  to  mount  to  the  top  of  the 
rails,  and  derailed  the  engine.  Nothing  else  was  discovered  by  them  that 
could  have  contributed  to  the  accident.  Frank  Morgan,  one  of  the  defend- 
ant's witnesses,  who  was  the  engineer  on  the  train  that  preceded  plaintiff's, 
testified  that  the  switch  appeared  to  be  all  right  when  he  passed  over  it;  but, 
after  running  a  mile,  he  found  that  the  caboose  was  off  the  track,  and  stopped 
his  train;  went  back  and  found  that  the  caboose  left  the  track  at  or  near  the 
switch.  Thei'e  was  a  wire  cable  rope  or  chain  attached  to  the  caboose  of  this 
train,  with  a  large  hook  attached  to  it,  weighing  from  15  to  25  pounds,  which 
was  used  for  blind  sidings.  The  end  to  which  the  hook  was  attached  had  got 
loose,  and  was  dragging  on  the  ties  with  a  play  of  six  or  eight  feet,  and  the 
other  end  was  wedged  in  under  the  truck-rods  so  tight  a  bar  had  to  be  used  to 
get  it  out.  This  was  discovered  by  Morgan  when  he  went  to  put  the  caboose 
back  on  the  rails.  It  was  dragging  in  the  middle  of  the  track,  and,  in  the 
opinion  of  the  witness,  this  cable-chain  and  hook  caught  in  the  bridle-rod  or 
something  around  the  switch,  and  broke  it.  Nothing  else  was  observed  by  any 
of  defendant's  witnesses  that  could  have  contributed  to  the  accident.  No  ties 
were  discovered  torn  up  or  broken,  except  right  at  the  place  where  the  train  left 
the  track.  On  the  other  hand,  several  of  plaintiff's  witnesses  discovered  rotten 
ties  near  the  place  of  the  accident;  and  one  witness  says  that  there  were  so 
many  rotten  ties  that  the  road-bed  was  a  mere  shell,  at  one  place.  In  the  opin- 
ion of  some  of  plaintiff's  witnesses,  the  rotten  ties  caused  the  track  to  spread, 
and  derailed  the  train.  Plaintiff  testified:  "I  waslooking  ahead,  and  could  see 
about  two  telegraph  poles  ahead.  I  saw  the  track  was  tore  up,  and  a  flag- 
man, but  there  was  no  chance  to  stop  the  train;  and  the  last  I  remember,  the 
engine  turned  over,  and  I  was  lying  between  the  engine  and  tank.  The 
first  I  saw  was  the  track  torn  up,  and  I  tried  to  stop  the  train.  I  called  for 
brakes.  About  a  second  after  I  called  for  brakes,  I  saw  a  flag-man  coming  in 
a  run,  and  I  think  I  saw  a  dim  red  light.  I  supposed  it  was  a  danger  signal. 
When  I  first  discovered  anything  wrong  with  the  track,  my  train  was  550  or 
600  feet  back  of  the  switch. "  Again,  he  says:  "I  saw  the  track  tore  up  ahead 
of  me  just  before  I  went  off.  As  soon  as  I  discovered  there  was  something 
wrong  with  the  track,  I  called  for  brakes,  reversed  the  engine,  and  called  to 
the  fireman  to  jump  off.  There  was  no  show  to  stop,  because  we  were  right  on 
it.  I  did  not  see  the  light  until  aftor  I  saw  the  track ;  it  was  about  700  feet 
ahead ;  there  was  a  curve  in  the  track  there.  By  the  track  at  the  s witeh  being 
torn  up  I  mean  that  the  rails  were  spread  apart;  it  looked  to  me  as  if  they 
were  spread  apart,  and  the  ties  seemed  to  be  torn  up.  The  track  was  pulled 
over  to  the  right  side  out  of  line.    The  switoh  rails  were  out  of  place.    I  am 
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sore  the  track  was  torn  up.**    This  was  the  only  witness  that  had  an  oppor- 
tunity to  see  the  track  after  the  preceding  train  passed  over  the  track,  until 
after  the  wreck  had  occurred. 
Bollinger,  Mott  &  Terry ^  for  appeUant.     Wheeler  de  RTiodea^  for  appeliee^ 

Maltbie,  J.,  (after  stating  tlie  facte  as  above.)  S.  J.  Pettis,  the  appellee, 
an  engineer  in  the  employment  of  appellant,  the  Gulf,  Colorado  &  Santa  Fe 
Bailroad  Company,  was  injured  in  a  wreck  at  Fritchard's  switch,  while  en- 
gaged in  running  an  engine  over  appellant's  road,  for  which  he  recovered 
damages.  Appellant  concedes  that  all  of  the  Issues  in  the  case  were  fairly 
snhmitted  to  the  jury,  except  as  to  one  paragraph  in  the  charge,  which  is 
claimed  to  be  on  the  weight  of  the  evidence,  and  is  as  follows:  *'The  company 
would  not  be  liable  for  damages  by  reason  of  rotten  ties,  south  of  the  place 
where  plaintiff's  engine  was  derailed,  unless  you  believe  that  rotten  ties  south 
of  that  point  caused  the  derailment. "  A  charge  is  not  dn  the  weight  of  evi- 
dence, unless  it  is  fairly  susceptible  of  a  construction  which  would  indicate  to 
the  jury  that  in  the  opinion  of  the  court  some  contested  issue  had  been  proven; 
or  from  which  the  opinion  of  the  court  on  such  issue  might  be  inferred.  The 
proposition  is  stated  in  negative  terms,  and  for  that  reason  is  somewhat  com- 
plex; but  we  do  not  think  it  fairly  susceptible  of  the  construction  that,  in  the 
opinion  of  the  court,  there  were  rotten  ties  south  of  the  switch. 

It  is  insisted  that  the  verdict  of  the  jury  is  contrary  to  the  evidence;  but 
before  proceeding  to  examine  this  question,  it  becomes  necessary  to  determine 
.some  legal  propositions  given  in  charge  to  the  jury,  and  assumed  to  be  correct 
by  counsel  for  appellant.  Morgaut  an  engineer,  with  his  crew,  while  in  the 
employ  of  appellant,  passed  over  the  track  where  Fettis'  engine  was  wrecked, 
about  an  hour  before  it  occurred.  Fettis  was  the  only  witness  that  saw  the  track 
after  Morgan's  train  passed  over  it,  until  after  the  wreck.  He  states  that  he 
discovered  that  the  track  was  torn  up,  and  the  rails  spread  out  of  line  on  the 
right-hand  side,  before  he  reached  the  switch.  The  track  was  in  apparently 
good  condition  before  Morgan's  train  passed  over  it.  The  charge  of  the  court 
wiis,  in  substance,  that  if  the  track  was  torn  up  and  rendered  defective  by  the 
preceding  train,  and  the  derailment  of  the  engine  was  caused  thereby,  and  a 
sufficient  time  did  not  intervene  frohi  the  happening  of  this  for  defendant's 
track-men  to  have  had  notice  of  it,  before  Pettis'  train  passed  over  the  track, 
defendant  could  not  be  held  for  damages;  nor  would  it  be  liable  for  the  negli- 
gence of  an  employe,  directed  to  carry  the  signal  of  danger  to  plaintiff.  If 
these  propositions  are  correct,  the  judgment  should  be  reversed,  as  not  over 
an  hoiir  intervened  between  the  passage  of  the  two  trains;  the  time  being  be- 
fore daylight  in  the  morning.  But  we  cannot  subscribe  to  the  doctrine  enun- 
ciated by  the  court  without  qualification,  as  applied  to  the  facts  in  this  case. 
If  the  passage  of  the  preceding  train  tore  up  a  reasonably  safe  and  sound 
track,  and  rendered  it  defective,  we  do  not  think  appellant  could  be  held  liable; 
but  if  the  ties  were  rotten,  and  the  weight  of  the  preceding  train  caused  the 
track  to  spread  and  become  unsafe,  and  the  permitting  rotten  ties  to  remain 
in  the  road-bed  was  an  act  of  negligence,  defendant  would  be  wanting  in  its 
duty  to  furnish  a  reasonably  safe  track  for  its  servants;  and  the  fact  that  the 
passage  of  the  preceding  train  developed  the  unsafe  condition  of  the  road-bed, 
would  be  no  defense  to  the  action.  We  are  also  of  opinion  tnat  if  appel- 
lant was  guilty  of  negUgence  in  not  furnishing  a  safe  road-bed,  this  must  be 
held  to  be  the  proximate  cause  of  appellee's  injuries  under  the  facts  proven; 
and  if  appellant's  servants  were  negligent  in  not  notifying  appellee  of  the 
danger  in  time  for  him  to  avert  it,  this  would  not  excuse  the  negligence  of 
appellant.  Fierce,  B.  B.  379.  If  the  law  given  in  charge  to  the  jury  on  this 
branch  of  the  case  was  incorrect,  but  the  Jury  nevertheless  came  to  a  correct 
conclusion,  the  verdict  wiU  not  be  disturbed.  Wright  v.  Wright,  6  Tex.  23; 
Jderriwether  v.  Dix,  28  Tex.  19;  Railtoay  Co.  v.  Maroellea,  69  Tex.  834. 
v.7s.w.no.2 — 7 
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It  is  contended  that  the  verdict  of  the  jury  is  oontraiy  to  the  evidence,  be- 
cause It  was  shown  that  the  switch  and  track  had  been  put  in  good  order  onlj 
two  days  before,  and  thoroughly  inspected  at  that  time  by  the  road-master  and 
section  foreman;  and  that  the  track  was  torn  op  and  the  switch  broken  by 
Morgan's  train,  or  a  cable  and  hook  that  was  attached  to  it.  It  is  true  that 
there  was  evidence  tending  to  supp^t  this  theory,  but  there  was  also  testi- 
mony tending  to  show  there  were  rotten  ties  in  the  track,  and,  if  a  fact,  a 
thorough  inspection  would  have  discovered  them.  It  was  proven  that  rotten 
ties  in  a  track  will  cause  it  to  spread  and  get  out  of  line.  It  is  also  claimed 
that  appellee  was  guilty  of  contributory  negligence  in  running  his  train  at  too 
great  a  rate  of  speed  over  the  switch,  in  violation  of  orders,  and  thus  contrib- 
uting to  his  injury.  The  rules  of  the  company  do  not  definitely  limit  the 
speed  of  a  train  in  passing  over  a  switch,  but  require  that  the  speed  be  low- 
ered. There  was  a  conflict  in  the  evidence  as  to  the  rate  of  speed  a  mixed  train 
was  authorized  by  the  rules  of  appellant  to  be  run;  and  there  was  evidence 
that  no  rule  was  adhered  to,  by  those  in  authority,  at  all  times.  There  was 
also  a  difference  in  the  opinion  of  the  witnesses  as  to  whether  appellee  was 
running  his  engine  at  too  great  a  speed  at  the  time  of  the  accident.  It  was 
shown  Uiat  he  had  lessened  the  speed,  and  it  was  also  shown  that  he  was  a 
sober,  prudent  man.  The  jury  found  that  he  was  not  guilty  of  contributory 
negligence,  and  there  is  evidence  to  support  the  finding.  Every  issue  in  the 
case  was  closely  contested  on  both  sides,  and,  in  our  judgment,  there  was  tes- 
timony enough  on  either  side  to  justify  a  finding  either  way,  and  no  such  pre- 
ponderance as  would  authorize  a  reversal  of  the  judgment  under  the  rules  of 
this  court.  Bailway  Co.  v.  Smith,  65  Tex.  167;  Railway  Co.  v.  O^DonneU, 
58  Tex.  27. 

We  therefore  report  that  it  should  be  affirmed. 

Willie,  C.  J.  Report  of  commissioners  of  appeals  examined,  their  opinion 
adopted,  and  judgment  affirmed. 


Babnaad  d.  Bluh  et  al. 
{Supreme  Court  of  Teopoa.    Jaauary  81,  ISSa) 

1.  Deposition— Rbtubax.  to  Anbwsr—Pertinbnot  ov  iNTVBROOiiTOBT. 

Rev.  St.  Tex.  art.  2048,  provides  that  ^if  the  party  interrogated  refuses  to  answer, 
the  officer  executing  the  commiBsion  shall  certify  such  refusal;  and  anvinteroga- 
tory  which  party  renises  to  anifiver,  or  which  he  answers  evasively,  shall  be  taken 
as  oonf esseo. "  Held,  that  this  article  has  ref erenoe  only  to  the  failure  to  answer 
an  interxogatozy  peorunent  and  relevant  at  the  ^me  when  aa  answer  is  reqiUzisd. 

a.  Plbadino— Vbbification— Writtbx  Instbumehts. 

Rev.  St.  Tex.  art.  1265,  §  10.  provides  that  an  answer  setting  up  that  a  written  tn- 
strument,  upon  which  a  pleading  is  founded,  is  without  consideration,  shall  he  veri- 
fied by  affidavit.  Held,  taat  subsequent  purettasers  of  certain  land  had  the  right  to 
show,  without  first  having  filed  a  sworn  plea  to  that  effect,  ttiat  there  was  no  con- 
sideration for  the  deeds  executed  by  the  agent  of  their  oommon  grantor  to  another, 
on  the  ground  that  they  were  not  such  written  instruments  as  are  contemplated  in 
this  article. 

a.  BviBBKCB^DBOLABATIOire— DlSPABAGSMB^n-  OP  TiTLB. 

A  letter  from  plainUiT s  grantor,  snbseqiient  to  the  conveyanoe,  is  inadniisglble  in 
evidence  In  disparagement  of  his  title. 

Coromisflioners'  decision.  £rror  f^m  district  conrt,  Galveston  county; 
William  H.  Stewakt,  Judge. 

Ttiis  suit  was  brought  by  Fred  Barnard,  plaintiff  in  error,  in  tlie  usual 
form  of  trespass,  to  try  title  in  the  district  -court  of  Chambers  county,  for  a 
league  of  land  granted  to  John  8.  Bobertsoii  January  12, 18S6,  and  the  venue 
afterwards  changed  to  Galveston  county,  where  a  trial  was  had,  resulting  in 
a  verdict  aj^d  judgment. for  defendants.  The  *61aim  of  ttie  plaintiff,  Fred 
Barnanl,  was.  as  follows :  Through  po wen  of  attorney  from  John  F .  and  L.  8. 
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Boberto  to  WbartoQ  Bxanoli,  and  deeds  by  Tirtae  thereof  from  Bnmch  to  him- 
huBfleif ;  the  said  John  F.  and  K  S.  Boberts  being  the  only  hein  of  John  S. 
BobertB,  the  grantee  of  the  land.  Defendants'  plea,  attacking  the  yalidity 
of  the  deeds  from  Wharton  Branch,  attorney  in  fact  for  heirs  of  John  8. 
Boberts,  to  Fred  Barnard,  was  filed  May  9, 1884.  Defendants  introduced  a 
deed  of  relinquishment  to  the  land  in  controversy,  fnjm  John  F.  and  Lycnrgus 
S.  Boberts,  dated  February  15, 1884,  in  consideratiou  of  two  hundred  dollars, 
and  proved  that  one  hundred  was  paid  to  John  F.  and  one  hundred  to  Lycur- 
gns  S.  Defendants  also  read  a  quitclaim  deed  from  John  F.  Boberta  to  L. 
&  H.  Blum,  to  1,574  acres  of  the  land,  dated  February  9,  1883,  which  was 
without  any  valuable  considerHticHi.  The  deed  of  February  15, 1884,  recites 
that  the  land  hereby  granted  is  the  same  land  which  the  grantors  authorized 
Wharton  Branch  to  sell  by  two  certain  powers  of  attorney,  which  was  recited 
herebefore,  the  execution  of  said  deed  of  relinquishment  having  been  rendered 
null  and  void  by  the  fraudulent  conduct  of  said  Branch  thereunder,  and  which 
said  deed  formally  revoked;  which  was  recorded  on  dd  of  March,  1884.  In- 
terrogatories were  propounded  to  Fred  Barnard  by  defendants  as  follows: 
''Have  yon  a  deed  of  conveyance  to  the  land  described  by  your  petition  herein? 
If  so,  state  wlien,  and  by  whom,  the  same  was  executed.  Is  it  not  true  that 
you  never  paid  a  cent  therefor;  and  is  not  the  consideration  and  receipt  there- 
of recited  therein  false?  If  not,  state  the  amount  you  paid  therefor,  and  in 
what  the  consideration  consisted;  and,  if  not  passed  and  executed,  when  and 
where  is  it»  if  at  all,  to  be.''  In  reply  to  interregatory  second,  he  said,  **l  de- 
cline to  answer  this  interrogatory,  as  it  is  none  of  your  business.  The  reason 
I  decline  to  answer  this  is  you  cannot  legally  inquire  into  the  consideration." 
It  appears,  from  the  certificate  of  the  notary,  that  the  answer  to  the  interro- 
gation were  made  by  the  plaintiff  on  18th  day  of  August,  1883,  prior  to  the 
iiling  of  defendant's  amended  answer.  At  the  time  the  plaintiff  declined  to 
answer  the  second  interrogatory  above,  the  defendants  had  no  deeds  to  the 
land  from  the  heirs  of  John  8.  Boberts,  and  were  not  claiming  under  them. 
WJiarton  Branch,  for  plaintiff  in  error.  Scott  A  Levi  and  Geo.  W.  Davis, 
for  defendants  in  error. 

IfAiiSBXE,  J.,  {after  stating  the  facte  substantially  as  above.)  The  league 
of  land  in  controversy  is  situated  in  Chambers  county,  and  was  granted  by 
the  Mexican  government  to  John  8.  Boberts,  who  died  in  the  year  1871,  leav- 
ing, as  his  heirs  at  law,  John  F.  and  Lycurgus  8.  Boberts.  The  contest  was 
between  appellant,  Fred  Bai-nard,  who  was  plaintiff  below,  and  appellees, 
L.  &  H.  Blum  et  al,  Barnard  claimed  through  powers  of  attorney  from  John 
F.  and  I^ycnrgus  S«  Boberts*  heirs  of  John  8.  Boberts,  to  Wharton  Branch, 
and  two  deeds  from  Branch  to  himself.  Appellees  claimed,  at  first,  through 
John  8.  Boberts,  and,  later,  also  through  deeds  from  John  F.  and  Lycurgus 
&  Boberts  to  L.  A  H.  Blum,  made  during  the  pendency  of  the  suit,  and  after 
the  deeds  to  Barnard  had  been  recorded.  A  number  of  questions  are  pre- 
sented in  reference  to  the  admissibility  of  the  verbal  dedarattons  of  John  8. 
Boberts,  toidiug  to  show  that  he  had  sold  the  land;  and  also  evidence  tend- 
ing to  show  that  Branch  had  notice  of  this,  and  other  facts  pointing  in  the 
same  direction,  at  the  time  he  accepted  the  powers  of  attorney  before  men- 
tioned; which  it  will  not  be  necessary  to  consider,  inasmuch  as  the  district 
conrt  held  that  there  liad  been  no  legi^  evidence  adduced  that  Boberts  had 
ever  conveyed  the  land;  thereby  limiting  the  issues  as  to  whether  the  title  of 
appellant  was  superior  to  that  of  appellees,  as  acquired  from  John  F.  and 
Lycurgus  8.  Boberts.  8o  much  of  the  power  of  attorney  from  the  Boberts  to 
Branch  as  need  be  considered  is  as  follows:  *' Wharton  Branch  is  hereby  ap- 
pointed our  attorney  in  ij^U  and  empowered  to  enter  upon,  sue  for,  take  pos- 
session of*  and  to  grant,  sell,  and  convey  all  of  our  right,  title,  and  interest,  as 
heirs  at  law  of  John  S.  and  Harriet  BobertSt  his  deceased  wife»  in  and  to  a 
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league  of  land  granted  to  said  John  S.  Boberts,  etc.;  with  full  power  to  make- 
all  necessary  and  proper  deeds  of  conveyance,  and  to  receive  and  to  receipt 
for  the  purchase  money  thereof,  and  generally  to  do  and  to  perform  every  act 
and  thing  that  we  could  do  if  peraonally  present. "  Branch  testified  that  the 
Boberts  agreed  that  he  should  have  half  of  the  land  for  his  services  in  hunt- 
ing up  the  claim,  of  the  existence  of  which  they  were  ignorant;  authorized  him 
to  sell  it  and  agreed  to  wait  for  their  part  of  the  money  until  it  was  all  set- 
tled ;  but  restricted  him  from  selling  their  interest  at  a  less  price  than  $500* 
That  he  sold  the  land  to  Barnard;  he  paying  down  for  his  (Branch's)  interest^ 
and  promising  to  pay  $500  for  the  Koberts  at  the  termination  of  the  litiga- 
tion then  contemplated  with  appellees.  We  do  net  think  that  the  powers  of 
attorney,  ''read  in  the  light  of  the  testimony  of  Branch,  inhibited  the  sale  of 
the  land  to  Barnard  on  the  terms  stated.  Neither  was  it  necessary  to  the 
validity  of  the  sale  that  the  land  should  have  been  first  reduced  to  possession. 
Nor  would  the  fact  that  Branch  attempted  to  insert  a  clause  of  warranty  i» 
the  first  deed  of  itself  revoke  the  powers  of  attorney;  but,  if  the  warranty 
was  unauthorized  by  the  powers,  the  warranty  would  be  invalid,  but  the  deed 
might  still  be  effectual  as  a  conveyance  of  the  land.  The  principal  queMion 
in  the  case  arises  from  a  charge  of  the  court,  to  the  effect  that  the  plaintiff, 
P.  Barnard,  having  declined  to  answer  an  interrogatory  propounded  to  him 
by  defendants,  it  must  be  taken  as  a  confession  of  the  tacts  stated  in  the  in- 
terrogatory, and  that  the  jury  should  take  it  as  a  fact  proven ;  that  the  plain- 
tiff had  neither  paid  nor  promised  to  pay  anything  for  the  land;  that  the  deeds 
from  Branch  were  a  mere  sham;  and  that  the  deed  from  John  F.  and  Lycur- 
gus  S.  Roberts  to  L.  &  H.  Blum  was  superior  to  the  plaintiff's;  and  to  find 
for  defendants.  The  interrogatory  is  as  follows;  '*It  is  not  true  that  you 
never  paid  a  cent  therefor,  [meaning  the  deeds;]  and  is  not  the  consideration 
recited  therein  false?"  to  which,  on  18th  of  August,  1883,  as  certified  by  the 
notary,  Barnard  answered:  '*!  decline  to  answer  this  interrogatoryt  as  it  is 
none  of  your  business.  The  reason  I  decline  to  answer  is,  you  cannot  legally 
inquire  into  the  consideration  paid." 

The  deed  to  the  Blums  was  executed  on  the day  of  February,  1884, 

several  months  after  the  answer  of  Barnard  to  the  foregoing  interrogatory. 
Under  the  equity  practice  a  discovery  could  only  be  had  as  to  such  matters  as 
were  pertinent  to  the  issue;  and  the  party  seeking  the  discovery  was  only  en- 
entitled  to  what  was  necessaiy  to  maintain  his  own  title,  as  for  deeds  under 
which  he  claimed.  He  was  not  entitled  to  have  a  discovery  of  the  title  of  the 
other  party  from  whom  he  sought  the  discovery.  And  it  was  a  general  rule 
that  the  bill  should  show  such  a  case  as  rendered  the  discovery  material  to  the 
plaintiff  in  the  bill,  to  support  or  defend  his  suit.  Weeks,  Dep.  §  19;  Id. 
I  20,  subs.  8;  2  Story,  Eq.  Jur.  §§  1489,  1490.  pp.  814.  815;  Story,  Eq.  PI.  §§ 
3l7,  318. 

It  is  apparent  that  at  the  time  that  Barnard  declined  to  answer  the  inter- 
rogatory, that  it  was  no  concern  of  appellees  whether  there  was  any  consid- 
eration for  the  deed  under  which  he  was  prosecuting  his  suit;  they  not  having 
at  that  time  obtained  any  conveyance  of  the  interest  of  John  F.  and  Lycur- 
gus  S.  Boberts  in  the  land.  And  the  question  as  to  whether  the  interrogatory 
should  have  been  answered  must  be  determined  with  reference  to  the  title  of 
the  parties,  as  then  existing.  It  is  true  that  article  2243,  Bev.  St.,  provides 
that  "if  the  party  interrogated  refuses  to  answer,  the  officer  executing  the 
commission  shall  certify  such  refusal;  and  any  interrogatory  which  the  party 
refuses  to  answer  or  which  he  answers  evasively  shall  be  taken  as  confessed;'* 
but  we  are  of  opinion  that  this  article  has  reference  only  to  the  failure  to  an- 
swer an  interrogatory  pertinent  and  relevant  at  the  time  when  an  answer  is 
required.  This  statute  was  evidently  enacted  to  obviate  the  expense  and 
trouble  of  filing  a  bill  of  discovery  in  aid  of  suits  already  pending,  but  subject 
to  the  same  rules  that  bills  of  discovery  would  be  in  respect  to  the  pertinency 
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-of  the  matters  inquired  about.  It  was  the  right  of  appellant,  at  the  time  he 
testified*  to  decline  to  answer  the  interrogatory,  and  there  was  error  in  the 
-charge  of  the  court  on  that  subject.  It  was  also  the  right  of  appellees,  as  sub- 
sequent purchasers  of  the  land  from  John  F.  and  Lycurgus  S.  Roberts,  to 
show,  without  having  first  filed  a  sworn  plea  to  that  effect,  that  there  was 
no  consideration  for  the  deeds  executed  by  Branch  as  the  agent  of  the  said 
Boherts;  the  deeds  not  being  such  written  instruments  as  are  contemplated  by 
section  10,  art.  1265,  Rev.  St.  The  letter  from  Wharton  Branch  to  John  F. 
and  Lycurgus  Roberts,  being  subsequent  to  the  conveyance  of  the  land  by 
Branch  to  the  plaintiff,  was  not  admissible  in  evidence  in  disparagement  of 
his  title.  On  account  of  the  errors  indicated,  we  think  the  judgment  should 
he  reversed,  and  the  cause  remanded. 

\Vix.LiB,  C.  J.     The  report  of  the  commissioners  of  appeals  examined,  their 
'Opinion  adopted,  and  the  judgment  reversed,  and  cause  remanded. 


YoGEL  et  cU.  V.  Ball  et  al. 
{Supreme  Court  of  Texas.    January  81, 1888.) 
1.  Negotiabia  Instrumbhts— Iniwrsemexi^— What  CJonstitutbs. 

A  draft  indorsed,  "Pav  Ball,  Hntchings  &,  Co.  or  order,  for  account  of  Bank  of 
Cleburne, "was  by  said  firm  stamped  in  printed  letters,  "Paid, "with  the  firm  name 
thiereto  attached.  Held,  ttiat  this  was  a  mere  acknowledgment  that  the  draft  had 
been  p^d  to  them,  and  did  not  render  them  liable  as  indorsers  of  the  paper. 

.&  SaMB— IXDOBSBMVNT— NOTIOB. 

Where  the  payees  of  a  forged  draft  indorsed  it,  "Pay  Ball,  Hutchings  &  Co.  or  or- 
der, for  accotmt  of  Bank  of  Cleburne,  "and,  before  it  was  paid  by  the  drawees,  said 
indorsers  stamped  thereon,  "Paid,  "with  their  names  attached,  ?i«ld,  that  the  draw- 
ees coold  not  recover  of  said  indorsers  for  money  had  and  received  upon  the  eround 
that  the  parent  was  made  to  them  under  mistake,  as  the  indorsement  of  the  pay- 
ees was  notice  to  the  drawees. 

Commissioners'  decision.  Error  from  district  court,  Galveston  county; 
WiLUAX  H.  Stewabt,  Judge. 

This  suit  was  brought  by  Vogel  &  Boss,  plaintiffs  in  error,  against  Ball, 
Hutchings  &  Co.,  bankers,  defendants  in  error,  to  recover  back  from  defend- 
ants $1,150  collected  from  plaintiffs  on  a  forged  draft.  The  defendants  allege 
4;hat.  at  the  time  of  the  payment  of  the  draft  by  Vogel  &  Boss,  Heard,  Allen 
^  Barnes  were  private  bankers  at  Cleburne,  Texas,  in  good  standing,  and 
correspondents  of  defendants,  who  were  also  engaged  in  business  as  private 
bankers  at  Galveston;  and,  as  such,  received  said  draft  and  bill  of  lading,  or 
what  purported  to  be  such,  for  collection  for  account  of  Heard,  Allen  & 
Barnes;  and  on  3d  day  of  February,  1883,  presented  said  draft,  with  said  at- 
tached bill  of  lading,  to  Yogel  &  Boss  for  the  payment  of  the  amount  of  said 
draft,  which  was  paid  by  them  without  question ;  and  that  they  placed  the  same 
to  the  credit  of  said  Heard,  Allen  &  Barnes  in  the  due  and  regular  course  of 
business,  subject  to  this  order  or  draft;  and  that  said  amount  was  duly  drawn 
for  and  obtained  by  Heard,  Allen  &  Barnes  before  notice  from  plaintiffs  in 
error,  or  any  one  else,  of  anything  being  wrong  in  said  transaction,  and  with- 
out any  notice,  information,  or  suspicion  on  the  part  of  defendants  that  said 
4] raft  and  bill  of  lading  were  not  in  all  respects  genuine.  The  case  was  tried 
by  a  jury.  The  court  instructed  the  jury  as  follows:  "The  written  evidence 
is  for  the  court  to  construe;  and  I  construe  the  evidence  to  be  that  the  defend- 
ants have  collected  the  money  for  the  draft,  and  paid  over  the  same  to  their 
principals.  Heard,  Allen  A  Barnes,  and  the  plaintiffs  cannot  recover  back  the 
money  from  these  defendants,  and  I  instruct  you  to  find  for  the  defendants." 
The  verdict  was  for  defendants,  and  judgment  accordingly;  from  which  the 
j)laintifte  prosecute  this  writ  of  error. 

Wheeler  A  Rhodes^  for  plaintiffs  in  error.  Bollinger,  Mott  &  Terry,  for 
defendants  in  error* 
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CoLLARD,  J.,  {after  stating  the  facts  substantially  as  above.)  The  court 
instructed  the  jury  to  find  for  the  defendants,  and  this  instruction  is  assigned 
as  error.  A  draft  for  $1,150  on  Vogel  &  Ross,  of  Galveston,  in  favor  of 
Heard,  Allen  &  Barnes,  bankei*s,  of  Cleburne,  was  indorsed  to  Ball,  Hutch- 
ings  &  Co.,  bankers,  of  Galveston,  for  collection,  as  follows:  "Pay  Ball, 
Hatchings  &  Co.  or  order,  for  account  of  Bank  of  Cleburne.  [Signed]  HEARDr 
Allen  &  Barnes.  "  Ball,  Hntchings  &  Co.  stamped  in  printed  letters  on  the 
draft,  "Paid.  Ball,  Hutchtngs  &  Co."  In  this  condition  the  draft  was 
presented  to  the  drawees,  Vogel  &  Ross,  and  paid  by  them.  The  draft,  and 
bill  of  lading  attached  for  32  bales  of  cotton,  were  afterwards  discovered  to 
be  forgeries,  and  the  drawees  sued  Ball,  Hutchings  &  Co.,  as  indorsers, 
claiming  the  right  to  recover  of  them  the  amount  paid,  because  it  was  paid  by 
mistake,  and  in  ignorance  of  the  fact  of  forgery. 

It  is  apparent  from  the  indorsements  on  the  draft  that  Ball,  Hutchings  & 
Co.  were  mere  agents  for  its  collection.  The  legal  effect  of  the  indorsement 
stamped  upon  it  by  them  was  a  cancellation  of  the  obligation,  and  a  receipt 
for  the  money.  It  was  a  mere  acknowledgment  that  the  draft  Imd  been  paid 
to  them.  They  were  not  indorsers  of  the  paper,  and  could  not  be  held  liable 
'  as  such;  and  hence  it  could  not  be  said  that  the  money  was  paid  to  them  upon 
the  faith  of  their  indorsement.  But  would  they  be  liable  for  money  had  and 
received  upon  the  ground  that  the  payment  was  made  to  them  under  mistake? 
We  answer  that  they  would  not.  If  it  could  be  conceded  that  their  principals. 
Heard,  Allen  Sc  Barnes,  would  be  liable,  Ball,  Hutchings  &  Co.  would  not  be^ 
because  it  is  apparent  from  the  indorsement  of  the  former,  who  were  the  pay- 
ees, that  the  latter  were  acting  as  agents  for  the  collection  of  the  money,  and 
were  duly  authorized  to  receive  it  for  their  principals.  There  was  no  conceal- 
ment of  their  agency.  Vogel  &  Ross  were  bound  to  take  notice  of  the  indorse- 
ment of  the  payees,  constituting  defendants  their  agents,  and  were  bound  to 
know  that  there  was  no  personal  liability  assumed  or  undertaken  by  the  agents. 
There  was  no  personal  responsibility  incurred  by  Ball,  Hutchings  &  Co.  in  the 
collection  for  their  principals.  Story,  Ag.  §  261  et  seg,,  and  references;  ISydnor 
V.  Hurd,  8  Tex.  99.  This  case  is  diffennt  from  the  case  of  Bank  v.  Bank, 
45  Tex.  203.  In  that  case  the  City  Bank  had  indorsed  an  altered  check,  and 
assumed  the  liability  of  indorser;  in  this  case  there  is  no  indorsement  at  all, 
but  merely  a  receipt  for  the  money,  with  the  authority  to  do  so  for  the  prin- 
cipals, in^prsed  on  the  draft.  We  do  not  intend  to  intimate  that  Heard,  Al- 
len &  Barnes  could  not  be  made  to  refund  the  amount  collected  for  them  on  the 
draft.  It  is  not  necessary  to  a  decision  of  this  case  that  we  decide  the  point, 
and  we  withhold  any  opinion  upon  the  subject.  Ball,  Hutchings  &  Co.  were 
not  liable  as  indorsers,  and  were  not  required  to  make  further  defense  after  it 
appeared  from  the  indorsements  on  the  draft  that  they  were  acting  as  agents. 
We  therefore  conclude  there  was  no  error  in  the  instruction  of  the  court  to 
the  jury  to  find  for  defendants.    The  judgment  should  be  affirmed. 

Stayton,  J.  Report  of  commissioners  of  appeals  examined,  adopted,  and 
Judgment  affirmed. 

Willie,  C.  J.  not  sitting. 


Kansas  City,  C.  A  S.  R.  Co.  v.  Carlisle  et  aL 
{Supreme  Court  of  Missouri,    February  20, 1888.) 
Appeal— What  Rbyibwablb — ^Motion  for  New  Triai>— Rboobd. 

Where  no  motion  for  a  new  trial  is  made,  the  supreme  court  will  only  review  qnas- 
tions  which  arise  on  the  record  proper,  and  in  such  a  case  exceptions  taken  to  a  re- 
fusal of  the  lower  court  to  award  a  jury  to  assess  defendant's  damages  in  condemna- 
tion proceedings  la  no  part  of  the  record  proper. 

Appeal  from  circuit  court,  Henry  county;  J.  B.  Gannt,  Judge. 
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WallaoePratt  and  Fike  dk  Calvard,  tot  appeUant.    Farh  eft  Bon  and  Savage 
d  Otoen,  for  respondents. 

NoRTOii,  C.  J.  The  plaintiff,  being  a  railroad  corporation,  instituted  pro- 
ceedings in  vacation  before  the  judge  of  the  ciroait  court  within  and  for  Henry 
county,  to  condemn  certain  lands  owned  by  defendants  for  right  of  way  for  its 
road.  Commissioners  were  appointed,  and  in  the  vacation  of  the  court,  on  the 
28th  January,  1885,  filed  their  repcMrt.  On  the  4th  February,  1885,  plaintiff 
filed  exceptions  to  the  report,  on  tlie  alleged  ground  that  the  damages  awarded 
and  allowed  by  said  commissioners  were  unjust,  exorbitant,  and  excessive. 
On  the  2d  of  May,  1885,  the  cause  having  been  set  down  for  hearing  at  that 
time,  on  the  said  exceptions  filed  to  the  report  of  the  commissioners,  the  plain- 
tiff declined  to  offer  any  evidence  to  the  court  to  sustain  the  exception,  and 
filed  a  mtoUon  asking  the  court  to  award  plaintiff  a  jury  to  pass  upon  and  de- 
termine the  amount  of  damages  to  which  defendants  are  entitled  for  taking 
the  land  for  right  of  way  as  provided  by  article  12,  §  4,  Const.  The  plaintiff 
still  declining  to  offer  any  evidence,  the  said  motion  for  a  jury  was  overruled 
by  the  court,  and  judgment  rendered  confirming  the  report  of  the  commission- 
ers; and  to  this  action  plaintiff  excepted  and  appealed  to  this  court.  It  is  con- 
ceded that  no  motion  for  new  trial  was  filed,  and  in  such  cases  it  has  been 
settled  by  repeated  rulings  that,  when  the  attention  of  the  trial  court  has  not 
been  called  to  alleged  errors  occurring  in  the  progress  of  a  cause  by  a  timely 
motion  for  new  trial,  that  such  errors  will  not  be  reviewed  here,  but  that  our 
investigations  will  be  limited  to  such  questions  as  are  presented  and  arise  on 
Uie  record  proper.  Collins  v.  Saunders,  46  Mo.  389;  Bollinger  v.  Carrier,  79 
Mo.  318,  and  cases  cited;  State  v.  Burckhartt,  83  Mo.  431.  The  motion  filed 
asking  the  court  to  award  a  jury  to  assess  damages  is  not  a  part  of  the  record 
proper,  according  to  the  ruling  made  in  the  case  of  Bateson  v.  Clarke  37  Mo. 
31,  where  it  is  said:  '*The  record  proper  by  law  is  the  petition,  summons,  and 
all  subsequent  pleadings.  Including  the  verdict  and  judgment.  ♦  «  ♦  It 
any  error  Is  apparent  on  the  fftce  of  these  pleadings  which  constitute  the  record 
the  record  proper,  we  will  reverse  the  cause,  whether  exceptions  were  taken 
or  not.  Exception  is  a  matter  which  arises  wholly  from  the  action  of  the 
court  in  the  progress  of  the  trial,  as  the  admission  or  rejection  of  evidence,  tho 
sustaining  or  overruling  some  motion,  the  giving  or  refusing  instructions," 
etc.  This  view  of  the  case  necessarily  leads  to  an  afilrmance  of  the  judgment. 
All  concur,  except  Ray,  J.,  absent. 


8TATB  V,  WHEELIER. 

{Swjyreme  Court  of  Missouri,    February  20, 1888.) 

SEDccnoy— Ettdence— Repctation  for  Chastitt. 

On  indiotinent  for  seduction,  nnder  promise  of  marriage,  It  is  error  to  instruot 
the  jury  that  **  repute,  for  the  purposes  of  the  trial,  is  limited  to  the  female's  repu 
tation  for  chastitj,  and  signifies  the  esteem  In  whioh  she  is  heUL  generally,  for 
chastitT,  in  the  neighborhood  where  she  resided,  or  among  those  wiui  whom  sne  as- 
sodatea.  ** 

Appeal  from  criminal  court,  Jackson  county;  Henry  P.  Whits,  Judge. 
Adams  A  Bowles^  L,  S.  Winih  and  L.  JET.  Waters,  for  appellant.    T?ie  At- 
torney General^  for  respondent. 

KoRTON,  C.  J.  Defendant  was  indioted  at  the  Febmary  term,  1884,  of  the 
criminal  court  of  Jackson  county,  and  charged  with  having  seduced  and  de- 
bauched, under  promise  of  marriage,  one  Nancy  Wheeler,  an  unmarried  fe- 
maAvt  of  good  repute,  and  under  21  years  of  age.  On  the  trial  he  was  convicted, 
and,  from  the  judgment  sentencing  him  to  imprisonment  in  the  penitentiary, 
lias  appealed,  and  assigns  for  error  the  action  of  the  eonxt  in  reoeiviag  im^ 
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proper  evidence,  and  in  giving  Improper  InstructionB.  It  is  clear  from  the 
record  before  us,  showing,  as  it  does,  that  in  the  reception  of  evidence,  and 
in  giving  instructions,  the  criminal  court  tried  the  case  on  the  theory  an- 
nounced in  the  case  of  IState  v.  Brasefield,  81  Mo.  151.  This  is  shown  by  the 
first  instruction  given  by  the  court,  in  which  it  is  said  that  ''repute,  for  the 
purposes  of  this  trial,  is  limited  to  the  female's  reputation  for  chastity,  and 
signifies  the  esteem  in  which  she  is  held,  generally,  for  chastity,  in  the  neigh- 
borhood where  she  resided,  or  among  those  with  whom  she  associated."  It 
is  further  shown,  by  the  action  of  the  court,  in  limiting  the  inquiiy  as  to  the 
reputation  of  the  prosecutrix  only  to  her  reputation  for  chastity  in  the  neigh- 
borhood where  she  resided,  ''or  among  the  people  who  knew  her  or  with  whom 
she  associated."  The  doctrine  announced  in  the  case  of  8tate  y.  Srcutsfleld, 
supra,  touching  this  point,  is  expressly  overruled,  in  an  exhaustive  opinion, 
in  the  case  of  State  v.  FattersoUf  88  Mo.  88,  where  it  is  held  that  in  such 
cases  it  is  competent  for  the  defendant  to  show  that  prior  to  the  time  of  the 
alleged  seduction  the  prosecutrix  was  guilty  of  acts  of  lewdness  and  unchastity 
with  other  men  than  the  defendant.  In  view  of  this,  and  the  concession  made 
by  the  prosecuting  ofiScer,  that  the  newly-discovered  evidence  set  forth  in  de- 
fendant's motion  for  new  trial,  with  accompanying  affidavits  to  the  effect 
that,  previous  to  the  alleged  seduction,  the  prosecutrix,  on  many  occasions* 
had  sexual  intercourse  with  other  men  than  defendant,  was  clearly  admissible 
under  the  rule  laid  down  in  case  of  State  v.  Fattersorif  supra,  and  that  de- 
fendant was  not  guilty  of  laches,  and  only  became  aware  of  the  facts  after 
trial,  we  are  of  the  opinion  that  the  court  committed  error  in  overruling  the 
said  motion. 

Judgment  reversed,  and  cause  remanded;  in  which  all  concur,  except  Rat» 
J.,  absent. 


"WooDewoBTH  f).  Tanner. 
(Supreme  Court  of  Missouri    February  20, 1888.) 

1.  Hu8BiLKD  AND  Wife— Sbpabatb  Estatk— Pitrchasb  of  Lands  with. 

A  deed  from  a  husband  to  his  wife,  who  has  furnished  the  purchase  money  from 
her  separate  estate,  will  be  upheld  against  purchasers  with  notice  of  her  rights, 
d.  Equity— PowBHS  of— Incidbntal  Lboai.  Rblibf. 

In  an  aoUon  by  a  wife  to  cancel  a  deed  to  her  husband  of  land  purchased  from 
her  separate  estate,  a  oourt  of  equity,  after  having  divested  the  legal  title,  will,  as 
incidental  to  that  relief,  award  a  writ  of  possession. 

Appeal  from  circuit  court,  Jackson  county. 

This  was  an  action  brought  by  M.  A.  Woodsworth  to  cancel  and  annul  a 
sheriff's  deed  to  one  Trumbull,  and  the  quitclaim  deed  of  said  Trumbull  to 
the  defendant,  Edward  Tanner,  and  to  put  plaintiff  in  possession  of  lands  in 
controversy.  Court  below  granted  relief  asked  for,  and  defendants  filed  mo- 
tion in  arrest,  and  for  a  new  trial,  which  were  respectively  overruled,  and  de- 
fendant appeals. 

C  J.  Bower,  for  appellant.    Henry  Smith,  for  respondent 

Black,  J.  This  was  a  snit  in  equity.  The  record  as  presented  to  us  is 
strangely  defective.  As  the  evidence  is  not  preserved,  we  assume,  on  the 
general  finding  for  the  plaintiff,  that  all  ^f  the  matters  stated  in  the  petition 
were  duly  proved.  The  facts  as  shown  by  the  abstract  are  these:  The  plain* 
tiff,  through  her  agent  and  husband,  H.  D.  Woodsworth,  contracted  with  the 
board  of  education  .for  the  purchase  of  a  described  acre  of  land.  The  plain- 
tiff, from  her  separate  means,  furnished  Uie  consideration  (t^250)  used  in  pay- 
ment of  the  property.  Before  the  board  of  education  made  a  deed,  H.  D. 
Woodsworth  conveyed  the  property  directly  to  his  wife,  the  plaintiff.  There- 
after the  board  of  education,  by  its  deed,  conveyed  the  land  to  H.  D.  Woods- 
worth.    The  .plaintiff  leased  the  property  to  the  defendant.  Tanner.    Subse- 
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qnenlly,  and  after  the  above-mentioned  deeds  had  been  duly  recorded,  several 
judgmenU  were  obtained  before  a  justice  of  the  peace  against  H.  D.  Woods- 
worth,  nnder  which  the  property  was  sold  as  the  property  of  H.  D.  Woods- 
worth,  and  Trnmbull  became  the  purchaser;  and  thereafter  he  made  a  quit- 
-daim  deed  to  defendant,  who,  as  tenant  of  plaintiff,  had  attorned  to  Trum- 
bull. The  ooart  made  a  decree,  not  preserved  in  the  record ;  and  it  seems, 
when  the  motions  for  new  trial  and  arrest  came  on  for  hearing,  the  court,  of 
its  own  motion,  made  an  amended  decree,  treated  the  motion  as  applying  to 
it,  and  then  overruled  them.  This  decree  divests  the  defendant  of  all  title 
acquired  by  the  Trumbull  deed,  and  invests  the  same  in  the  plaintiff,  and  is 
followed  by  an  order  to  the  sheriff  to  dispossess  defendant,  and  put  plaintiff 
in  possession  of  the  property. 

1.  The  points  made,  and  "for  the  first  time  by  the  motions  in  arrest  and  for 
new  trial,  are  that  the  petition  contains  two  causes  of  action  in  one  count, — 
one  legal,  and  the  other  equitable;  that  the  petition  is  in  effect  a  suit  in  eq- 
uity to  recover  possession  of  real  estate.  The  appellant  has  misconceived  the 
-scope  of  the  decree,  which  is  within  the  prayer  of  the  bill.  It  awards  equi- 
table relief  by  divesting  defendant  of  the  title,  and  then  awards  restitution  of 
the  premises.  For  some  time  after  the  case  of  Peyton  v.  Koite,  41  Mo.  257, 
it  was  erroneously  supposed  that  a  court  of  equity  could  not,  as  an  incident 
to  equitable  relief,  award  a  writ  for  the  possession  to  which  the  party  became 
-entitled  by  virtue  of  the  decree,  but  that  he  must  resort  to  an  action  of  eject- 
ment. In  the  subsequent  case  of  Henderson  v.  Dickey,  50  Mo.  161,  where 
the  petition  prayed  for  the  correction  of  a  deed,  and  for  possession  of  the  land, 
it  was  held  that  when  the  plaintiffs  obtained  their  decree  for  title,  and  showed 
they  were  entitled  to  the  possession,  a  writ  for  possession  should  have  been 
awarded.  When  the  suit  is  for  some  purpose  within  the  equitable  jurisdic- 
tion of  the  court,  and  that  relief  is  granted,  and  possession  is  incidental  to 
snch  relief,  the  court  may  go  on,  and  award  a  writ  for  the  possession.  Hav- 
ing jurisdiction  for  one  purpose,  it  will  give  full  and  complete  relief,  even 
to  the  extent  of  decreeing  possession,  and  will  enforce  that  branch  of  the  de- 
cree. 1  Pom.  Eq.  Jur.  §  177.  In  all  chancery  cases  the  court  may  give  any  re- 
lief which  is  consistent  with  the  pleadings;  and  a  judgment  for  possession 

may  properly  follow  the  ascertainment  of  a  party's  title.  Baker  v.  City  of 
Bt.  Louis,  7  Mo.  App.  429,  approved  by  this  court  in  75  Mo.  671.  In  all  such 
cases  a  separate  court  at  law  is  wholly  useless.  The  court  of  equity  does  not 
need  the  assistance  of  a  court  of  law  in  these  cases.  Its  powers  are  adequate 
to  do  full  and  complete  justice. 

2.  By  the  common  law,  a  man  could  not  grant  a  thing  to  his  wife,  or  enter 
into  covenant  with  her,  because  of  the  legal  unity.  1  Bl.  CJomm.  442;  Fris- 
sell  V.  Rozier,  19  Mo.  449;  Chouteau  v.  Maginis,  28  Mo.  191;  Wood  v.  Broad- 
ley,  76  Mo.  81.  It  cannot  be  said  that  this  principle  of  the  common  law  has 
been  entirely  abrogated  by  recent  legislation;  at  least,  as  far  as  conveyances 
of  real  estate  are  concerned.  But  courts  of  equity  often  uphold  deeds  from 
the  husband  to  the  wife,  and,  If  need  be,  treat  him  as  a  trustee.  Wood  v. 
Broctdley,  supra.  The  plaintiff,  from  her  own  means,  furnished  the  consid- 
eration for  the  purchase  of  the  property.  She  had  and  has  a  right  to  a  title 
which  will  be  as  good  in  a  court  of  law  as  in  a  court  of  equity.  The  deeds 
upon  record  were  a  sufficient  notice  to  the  defendant  of  her  equitable  rights; 
.and  he  stands  in  no  better  position  in  a  court  of  equity  than  would  H.  D. 
Woodsworth  if  alive,  and  asserting  a  claim  to  the  property.  It  was  entirely 
proper  for  the  circuit  court  to  divest  defendant  of  any  legal  title  which  he 
held;  and,  having  done  that,  the  order  for  possession,  as  we  have  seen,  fol- 
lowed as  a  part  of  the  relief  to  which  the  plaintiff  was  entitled.    Affirmed. 

AH  concnr,  except  Bat,  J.|  absent, 
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0'C!oNNOB  V.  MissouBi  Pao.  Rt.  Go. 
(Supreme  Court  of  MissourL    February  20, 1888.) 

1.  NSOUOBHOX— PlBADINO— AB9BNGB  01*  Ck>NTRIBUTOBT  NbGUOBKCB. 

In  an  action  for  negligently  canaing  the  death  of  plaintiff's  husband,  it  is  not  noo- 
essary  to  allege  that  aeoeased  was  in  the  exercise  of  due  care,  or  withoat  fault.  It- 
is  for  the  party  relying  upon  negligence  to  allege  and  prove  it.' 

2.  Railroad  Companies— Negligence— Hiohwats. 

It  is  negligence  for  a  railway  company  to  cut  a  car  loose  and  permit  the  same  to 
run  across  a  public  highway,  nnguardeo,  and  unattended,  and  in  such  a  manner  as 
to  endanger  travelers  passing  along  or  across  said  highway.* 
8.  Same. 

While  it  is  the  duty  of  a  traveler  on  a  nubile  highway  crossing  a  railway  to  use 
his  eyes  and  ears  as  an  ordinarily  prudent  person  would  under  similar  droum- 
stances,  yet  he  is  not  bound  to  anticipate  such  an  act  of  n^ligence  on  the  part  of 
another. 

Appeal  from  circuit  court,  Jackson  county;  Tubnbb  A.  Gill,  Judge. 
T.  J.  Portia  and  Adams  &  Bowles,  for  appellant.    Sherry  ^  Harlow^  for 
respondent. 

Black,  J.  The  defendant  appealed  from  a  judgment  in  favor  of  the  plain- 
tiff for  $5,000  damages  for  the  death  of  her  husband,  who  was  run  over  by 
one  of  the  defendant's  cars  at  or  near  the  intersection  of  Union  avenue  and 
Hickory  street,  in  Kansas  City,  in  Februaiy,  1886.  The  defendant  offered  no 
evidence.  That  for  the  plaintiff  is,  in  substance,  as  follows.  Hickory  street 
runs  north  and  south,  and  Union  avenue  crosses  it  in  a  north-westerly  direc* 
tion.  Hickory  street  forms  the  eastern  boundary  of  the  defendant's  switch- 
yards, and  Union  avenue  extends  along  the  north-east  side  thereof.  There 
are  five  or  six  railroad  tracks  on  and  along  Union  avenue  at  this  crossing,  one 
of  which,  at  least,  is  used  bj  the  Wabash  road,  and  others  are  owned  by  the 
defendant.  The  deceased,  in  going  to  church  on  Sunday  morning,  traveled 
southward  from  his  home  on  and  along  Hickory  street,  until  he  reached  these 
several  tracks.  There  his  progress  was  obstructed  by  a  train  of  the  Wabash 
road  going  east  on  the  south  track.  At  this  time  defendant's  servants  were 
switching  cars  in  and  out  of  the  yard.  They  had  a  string  of  cars  to  the  ea# 
of  the  crossing,  and  from  the  rear  of  their  train  they  "kicked**  a  single  car 
westward  over  the  crossing  and  into  the  switch-yard.  There  was  no  brake- 
man  or  other  person  on  the  car,  and  it  ran  on  and  over  0'Ck)nnor,  and  he  died 
from  the  effect  of  the  wounds  then  received.  There  is  evidence  to  the  effect 
that  O'Connor,  in  order  to  get  by  the  passing  Wabash  train,  turned  and  went 
west  on  the  defendant's  track  30,  40,  or  50  feet,  and  that  the  car  hit  him  in 
the  back  while  he  was  thus  going  west.  Other  witnesses  who  measured  the 
distance  say  he  was  found,  when  run  over,  not  more  than  15  feet  west  of  the 
west  line  of  Hickory  street.  There  is  still  other  evidence  to  the  effect  that  he- 
was  hit  while  in  the  limits  of  Hickory  street,  and  that  the  car  pushed  him 
westward.  If  not  hit  while  on  Hickory  street,  he  was  on  Union  avenue, — both 
public  streets.  One  or  two  persons  who  were  of  the  crew  engaged  in  switch- 
ing the  cars  hallooed  to  him  to  get  off  the  track,  but  it  is  evident  he  did  not 
liear  the  warning,  probably  because  of  the  noise  of  a  passing  train,  and  that 
of  two  switch-engines  near  the  same  place. 

1.  The  defendant  objected  to  the  introduction  of  any  evidence.  This  ob- 
jection, it  is  contended,  should  have  been  sustained,  because  the  petition  did. 
not  allege  that  the  deceased  was  without  fault  on  his  part.    It  is  the  eatab- 

>  Contributory  negligence  is  to  be  pleaded  by  way  of  defense;  not  to  be  negatived  by 
plaintiff's  pleading.  Thorpe  v.  Railway  Co.,  (Mo.)  2  S.  W.  Bep.  8,  and  note;  Railway 
Co.  V.  WiiliamB,  (Tex.)  ante,  88. 

*A8  to  the  province  of  the  court  andjury  in  considering  questions  of  negliganoe,  see 
Railway  Co.  v.  Rushing,  (Tex.)  6  S.  W.  Rep.  884,  and  note. 
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lished  law  of  this  state  that  it  is  not  necessary  to  state  in  the  petition  that  the 
plaintiff  or  the  deceased  person  was,  at  the  time  of  the  injury,  in  the  exercise 
of  due  care,  or  without  fault.  It  is  for  the  party  who  relies  upon  negligencer 
either  as  a  eaose  of  action  or  a  defense,  to  all^e  and  prove  it.  Thompson  y«- 
BaUroad  Co.,  51  Mo.  190;  Lopd  v.  BaUroad  Co..  58  Mo.  509;  Petty  v.  BaO- 
road  Co.,  88  Mo.  320;  and  many  other  cases. 

2.  The  public,  as  well  as  the  defendant,  had  the  right  to  the  use  of  the* 
stieels,  and  the  defendant  was  at  all  times  in  duty  bound  to  respect  the  rights 
of  persons  traveling  thereon.    The  only  purpose  of  making  a  flying  switch 
was  to  save  travel  on  the  part  of  the  engine.    It  is  too  plain  to  admit  of  a 
shadow  of  doubt  that  making  a  flying  switch  on  a  public  highway  which  is  in 
constant  ase.  and  without  the  car  being  attended  by  and  under  the  control  of 
abmkeman,  is  evidence  of  gross  negligence.    Kay  v.  Railroad  Co,,  65  Pa< 
St.  269;  Butler  v.  Railroad  Co.,  28  Wis.  487-    In  Brovm  v.  Railroad  Co., 
^  N.  T.  597»  such  an  act  was  characterized  as  gross  negligence,  and  it  may 
be  the  better  doctrine  to  say  that  such  an  act,  under  the  circumstances  difr' 
ckieed  in  this  case,  is  negligences^  se.    But  the  instructions  given  in  this 
case  do  not  require  us  to  express  any  opinion  upon  that  proposition.    The* 
court,  by  the  instruction  given  at  the  request  of  the  plaintiff,  left  it  to  the  jury 
to  say  whether  defendant  was  guilty  of  negligence;  and  by  another,  given  by 
the  court  of  its  own  motion,  the  jury  were  told  that  if  defendant  cut  the  car 
loose,  and  permitted  the  same  to  run  across  the  street  unguarded  and  unat- 
tended, and  in  such  a  manner  as  to  endanger  travelers  passing  along  or 
across  the  street,  then  such  conduct  constituted  negligence  on  the  part  of  the 
railroad  company.    Again,  the  court,  after  stating  the  abstract  propositions 
that  plaintiff  could  not  recover,  though  the  defendant  was  guilty  of  negli- 
gence, if  O'Connor  was  also  negligent,  proceeds  to  say:  "It  was  O'Connor's 
duty,  and  he  was  bound,  to  use  his  eyes  and  ears  as  an  ordinarily  prudent  man 
would,  under  similar  circumstances,  to  detect  the  dangers  of  the  situation; 
and.  if  he  failed  to  do  this,  which,  if  be  had  done,  the  injury  would  not  have 
resulted,  then  his  widow,  the  plaintiff  here,  cannot  recover,  although  the  car 
was  negligently  kicked  across  the  street,  as  charged  in  the  petition. "  There 
can  be  no  valid  objections  to  these  instructions,  so  far  as  they  relate  to  negli- 
goice  on  the  part  of  the  defendant.    And  as  to  contributory  negligence  on 
the  part  of  the  deceased,  we  know  of  no  better  guide  than  to  measure  his  con* 
duct  by  that  of  a  prudent  person  under  like  circumstances. 

3.  The  appellant,  however,  insists  that  the  court  should  have  directed  a 
verdict  for  the  d^endant,  and  an  instruction  of  this  character  was  the  only 
one  asked  by  the  defendant.  It  is  the  duty  of  a  traveler  on  a  highway  when 
alx>nt  to  cross  a  railroad  track,  and  especially  when  there  are  a  number  of 
trains,  to  use  his  eyes  and  ears;  in  other  words,  he  should  keep  a  sharp  watch 
for  approaching  cars,  and  if  he  does  not  do  this  he  is  guilty  of  negligence; 
and  when  that  fact  is  clearly  shown  by  undisputed  evidence,  as  is  found  to  be 
H  fact  by  the  juiy,  he  cannot  recover.  The  defendant  has  a  right  to  rely  upon 
ibe  exercise  of  ordinary  prudence  on  the  part  of  the  plaintiff,  as  in  this  case 
OB  the  part  of  the  deceased,  so,  on  the  other  hand,  the  plaintiff  has  the  right 
to  presume  due  care  on  the  part  of  the  defendant.  As  said  in  Shear.  &  B. 
Xc^.  (3d  £d.)  §  31:  "As  there  is  a  natural  presumption  that  every  one  will 
act  with  due  care,  it  cannot  be  imputed  to  the  plaintiff  as  negligence  that  her 
liid  not  anticipate  culpable  negligence  on  the  part  of  the  defendant.  He  ha» 
a  right  to  assume  that  every  one  else  will  obey  the  law,  and  to  act  upon  that 
belief. "  This  doctrine  was  approved  in  Btieselnng  v.  Qas^Light  Co.,  73  Mo^ 
219;  and  again  asserted  in  Stepp  v.  Railroad  Co.,  85  Mo.  229;  and  more  re- 
cently in  Petty  v.  Railroad  Co.,  88  Mo.  320.  The  authors  before  cited,  and 
in  the  same  section,  go  much  further,  and  say :  "Nor  even  where  the  plaintiff 
sees  that  the  defendant  has  been  negligent,  is  he  bound  to  anticipate  all  the 
perils  to  which  he  may  possibly  be  exposed  by  such  negligence,  or  to  refrain 
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absolutely  from  pursuing  his  usual  course  on  account  of  risks  to  which  he  is 
probably  exposed  by  the  defendant's  fault."  Now,  in  this  case,  although  the 
deceased  was  bound  to  keep  a  sharp  watch  for  cars,  yet  he  was  not  bound  to 
-anticipate  that  defendant  would  make  a  dying  switch  across  and  over  the  pub- 
lic highway, — he  was  not  bound  to  be  prepared  for  an  act  of  negligence  on  the 
part  of  the  defendant.  In  view  of  the  noise  made  by  the  passing  trains,  it 
<:annot  be  said,  as  a  matter  of  law,  that  he  was  negligent  in  failing  to  hear 
the  warning  of  the  men  of  the  crew.  O'Connor  is  dead,  unable  to  speak,  and 
it  does  not  appear  that  he  failed  to  make  proper  use  of  his  eyes  and  ears. 
Whether  he  did  or  not,  was  a  question  to  be  determined  from  ail  the  circum- 
stances in  evidence, — a  question  of  fact  for  the  jury.  As  we  said  in  the 
Stepp  Casct  when  the  traveler's  fault,  if  any  there  was,  is  not  disclosed  by  his 
own  evidence,  and  the  company  is  shown  to  have  been  in  default,  it  devolves 
upon  the  defendant  to  show  the  want  of  proper  care  on  the  part  of  the  person 
injured.  It  would  have  been  more  prudent  on  the  part  of  the  deceased,  look- 
ing from  a  stand-point  after  he  had  l>een  killed,  to  have  waited  until  the  Wa- 
bash train  had  passed;  but  that  train  was  going  to  the  east,  and  he  stepped  to 
4;he  west,  (so  some  of  the  witnesses  say,)  all  the  while  being  within  the  lim- 
its of  Union  avenue,  and  whether  he  was  thereby  guilty  of  negligence  was  em- 
inently a  question  for  the  jury.  On  the  whole,  we  see  no  reason  for  taking 
this  case  from  the  jury.  The  judgment  is  therefore  affirmed. 
Ray,  J.,  absent.    The  other  judges  concur. 


MuNSON  t).  Eksor  et  al, 
(Supreme  Court  of  Missouri.    February  20, 1888.) 

1.  Dbbi>— Reoordino— Rey.  St.  Mo.  |$  603. 

Rev.  St.  Mo.  §  693,  which  provides  for  the  recording  of  every  "instrument  in  writ- 
ing that  conveys  any  real  estate,  or  whereby  any  real  estate  may  be  affected,  in  law 
or  equity, "  includes  in  its  operation  a  quitclaim  deed  containing  the  woroa,  **  re- 
mise, release,  and  forever  quitclaim. " 

43.  Same. 

An  agreement  signed  by  the  payees  of  certain  notes  at  the  time  of  the  execution 
of  a  deed  in  trust,  that  they  would  not  foreclose  untU  they  sustained  actual  loss  by 
failure  of  maker  to  appear  at  a  term  of  the  court  when  and  where  he  had  given 
bond  to  appear,  is  a  writing  materially  changing  the  terms  of  the  deed  of  trust,  and 
affects  real  estate  and  must  be  recorded  in  accordance  with  Rev.  St.  Mo.  $  693. 

Appeal  from  circuit  court,  Nodaway  county;  H.  S.  Kelley,  Judge. 

This  was  a  suit  brought  by  James  A.  Munson  to  redeem  a  certain  lot  which 
'had  been  sold  by  his  sureties  under  a  deed  of  trust,  and  conveyed  by  quitclaim 
<leed  to  defendants  Maggie  Ensor  and  Thomas  Ensor,  her  husband,  by  Henry 
•Graves,  who  took  a  deed  as  trustee  for  the  other  sureties  at  said  sale.  Plain- 
tiff obtained  judgment  below,  and  the  defendant  Joseph  Ensor,  the  grantee 
-of  said  Ensor  and  wife,  appealed. 

Williams  <&  Bllison,  for  appellant.  David  Rea  and  T.  H.  BnsoVf  for  re- 
spondent 

Black,  J.  This  was  a  suit  to  redeem  a  house  and  lot  in  Quitman,  Nodaway 
•county,  from  a  sale  under  a  deed  of  trust.  The  plaintiff,  Munson,  stood  in- 
<licted  for  a  felonious  assault,  and  Mr.  Hilgerth  and  five  other  persons  were 
•the  sureties  on  a  recognizance  for  his  appearance  on  the  first  Monday  of  March, 
1881,  in  the  circuit  court  of  that  county.  On  the  26th  November,  1880,  plain- 
tiff made  the  deed  of  trust  on  the  property  in  question  to  Montgomery,  as 
trustee,  to  secure  a  note  of  $1,800,  payable  to  the  sureties  on  or  before  Ist 
of  March,  1881;  the  purpose  being  to  save  harmless  the  sureties'.  Plaintiff 
did  not  appear,  and  on  the  7th  March,  1881,  a  forfeiture  of  the  recognizance 
was  entered;  and  on  the  next  day  but  one  t)ie  property  was  advertised  for 
sale  under  the  dee4  of  trust,  and  was  sold  and  bid  in  at  $300  on  the  9th  of 
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April.  1881,  by  Mr.  Qravee,  who  took  a  deed  to  himself ,  in  trust  for  the  Bcure* 
ties.  Graves,  by  two  qaitclaim  deeds, —  one  dated  in  July,  1881,  and  the  other 
in  January,  18^, — conveyed  the  property  to  Maggie  J.  Ensor  for  9400.  Sh» 
and  her  husband,  Thomas  Ensor,  conveyed  this  and  another  parcel  of  land  to* 
Joseph  Ensor,  father  of  Thomas  Ensor,  by  warranty  deed,  dated  31st  Decem- 
ber, 1881,  for  the  consideration  of  $1,500.  After  the  date  of  the  trustee's* 
sale,  and  before  the  date  of  either  deed  to  Mrs.  Ensor,  the  sureties  surren- 
dered Munaon  to  the  sheriff.  The  forfeiture  of  the  recognizance  was  then  set 
aside  upon  the  payment  of  the  posts  by  the  sureties,  whiclramounted  to  $317.45. 
Plaintiff  then  procured  other  bail,  was  thereafter  convicted,  and,  after  serv- 
ing out  his  three-years  term  in  the  penitentiary,  filed  this  bill. 

1.  At  the  time  Munson  made  the  deed  of  trust,  some  of  the  sureties  then* 
present  gave  him  a  writing  signed  by  them,  which  was  never  recorded,  and 
appears  to  have  been  lost.  There  is  a  conflict  in  the  evidence  as  to  its  con- 
tents, but  the  weight  of  the  evidence  is  that  these  sureties  thereby  agreed  that 
a  sale  under  the  deed  of  trust  should  be  made  when  and  only  after  they  had 
sustained  a  loss,  and  then  to  reimburse  them  for  moneys  actually  paid  out  on 
account  of  the  recognizance.  This  was  the  only  consideration  for  the  note. 
This  agreement  and  the  deed  of  trust  were  parts  of  one  and  the  same  transac- 
tion, and  are  to  be  so  treated.  At  the  time  of  the  trustee^s  sale,  the  sureties- 
bad  paid  out  nothing  on  account  of  their  suretyship.  The  sale  was  therefore 
premature,  for  the  contingency,  had  not  arisen  upon  which  the  trustee  had  a 
right  to  sell  the  property.  Aa  between  the  plaintiff  and  the  sureties  and^ 
Graves,  who  held  the  title  for  them,  the  sale  would  be  set  aside,  and  the  plain- 
tiff allowed  to  redeem.  But  a  different  question  arises  as  against  the  appel- 
lant, Jacob  Ensor.  When  Graves  sold  the  property  to  Mrs.  Ensor,  it  was  ad- 
vertised, and  about  to  be  sold  under  a  prior  deed  of  trust.  The  sureties  had 
then  paid  for  Munson  $317.45;  and  Mr.  Baird,  one  of  then,  and  the  business^ 
partner  of  Thomas  Ensor,  acted  as  the  agent  of  Mrs.  Ensor  in  making  the 
pureiuise,  procuring  a  loan  for  her  therefor,  and  paying  off  the  incumbrance, 
subject  to  which  she  purchased  the  property.  Baird  says  he  was  not  present 
when  the  deed  of  trust  was  executed,  did  not  sign  the  agreement  made  by 
some  of  the  sureties,  and  had  no  knowledge  of  it.  It  is  quite  dear  Mrs.  Ensor 
had  no  knowledge  of  that  or  any  such  an  agreement.  Besides,  it  is  shown, 
beyond  all  doubt  that  Joseph  Ensor  purchased  the  propesty  in  good  faith,  paid 
for  it  in  the  discharge  of  mercantile  debts  dwing  by  the  son,,  and  had  no  no- 
tice of  any  of  the  prior  transactions,  save  that  imparted  by  the  recorded  deeds. 
Mis.  Eusor  aoquired  the  property  by  quitclaim  deeds,  and  it  has  been  often> 
stated  as  a  general  proposition  that  one  who  acquires  a  title  by  a  quitclaim^ 
deed  is  net  to  be  regarded  as  a  Umaflde  purchaser  without  notice.  The  gen- 
eral proposition  is  very  much  modified  by  our  recording  act.  Section  698,  Rev.. 
St.,  provides:  "Xo  such  instrument  In  writing  shall  be  valid,  except  between 
the  parties  thereto,  and  such  as  have  actual  notice  thereof,,  until  the  same  shalL 
be  deposited  with  the  recorder  for  record. "  The  words  '*such  instrument"  re- 
fer to  the  preceding  sections,  and  indade  "every  instrument  in  writing  that 
conveys  any  real  estate,  or  whereby  any  real  estate  may  be  affected,  in  law  or 
equity."  These  instruments  must  also  be  acknowledged.  The  object  of  the 
statute  is  well  staled  in  McClwrg  y. Phillips,  57  Mo.  214,  where  it  is  said:: 
"The  several  sections  of  the  registry  act  clearly  indicate  that  it  was  the  inten- 
tion to  embrace,  not  only  legal  conveyances  or  sealed  instruments,  but  all  in- 
atrnmenta  in  writing  affecting  real  estate,  in  law  er  equity..  There  is  no  rea- 
son why  contracts  not  under  seal  affecting  real  estate,  as  well  as  sealed  in- 
struments or  technical  conveyances,  should  not  be  recorded.  The  object  of 
the  registry  act  was  to  abolish  the  equitable  doctrine  of  notioe  in  regard  to  Ul 
instruments  in  writing  affecting  real  estate."  The  law  determines  what  con- 
tracts in  respect  of  real  estate  must  be  in  writing.  They  must  be  acknowl- 
edged and  recorded,  and,  if  this  is  not  done,  they  are  pronounced,  invalid,  ex- 
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jcept  as  between  the  parties  and  persons  having  actnal  notice  thereof.  A  pur- 
jcliaser  for  value  by  quitclaim  deed  is  as  much  within  the  protection  of  the 
registry  act  as  one  who  becomes  a  purchaser  by  a  warranty  deed.  This  is  the 
.clear  effect  of  the  statute,  and  the  courts  have  no  power  to  repeal  them .  Hence 
it  was  held  in  Fox  y.  HaU^  74  Mo.  315»  that  a  purchaser  by  quitclaim  deed 
for  value  acquired  the  title,  as  against  a  prior  unrecorded  deed  of  which  he 
.did  not  have  actual  notice.  The  same  doctrine  was  again  asserted  in  Willing- 
ham  V.  Hardin,  Ih  Mo.  429;  Campbell  v.  Ga^  Co.,  84  Mo.  364;  and  by  a  ma- 
jority of  the  court  in  Sharp  v.  Cheatham^  88  Mo.  510.  This  is  the  la  win  Illi- 
nois, {Brown  v.  Coal  Co.,  97  111.  214,)  and,  it  is  believed,  in  many  other  of 
the  states.  Cases  of  this  and  other  courts  are  often  cited  as  showing  a  differ- 
ent result;  but  from  a  careful  consideration  it  will  be  seen  that  most  of  them 
have  to  do  with  equities  which  arise  from  transactions  or  a  state  of  facts  not 
required  to  be  spread  upon  the  records,  or  from  some  peculiar  expression  in 
the  quitclaim  deed.  Here  the  deed  is  "remise,  release,  and  forever  quitclaim 
the  follow ing  described  lot, "  etc. , — a  form  of  conveyance  in  common  use.  The 
writing  here  in  question  did  affect  real  estate.  It  materially  changed  the 
terms  of  the  deed  of  trust.  It  was  just  such  an  instrument  as  should  have 
been  acknowledged  and  recorded,  and,  this  not  having  been  done,  it  was  and 
js  invalid,  both  as  to  Mrs.  Ensor  and  the  appellant,  who  had  no  notice  of  it, 
iind  were  purchasers  for  value. 

2.  The  deed  made  by  the  trustee  in  the  deed  of  trust  conveys  the  property 
^  Henry  Graves,  to  be  by  him  held  in  trust  for  said  Michael  Hilgerth  and 
others,  naming  them.  This,  it  is  contended,  created  but  a  naked  trust  in 
.Crraves,  and  that  the  first  sections  of  our  statute  of  uses  and  trusts  passed  the 
legal  title  directly  to  Hilgerth  and  others,  and  that  Mrs.  Ensor  acquired  no 
title  by  her  quitclaim  def^,  and  conveyed  none  by  the  warranty  deed  to  Jo- 
seph Ensor.  We  do  not  consider  it  necessary  to  express  an  opinion  as  to 
whether  the  statute  passed  the  legal  title  to  Hilgerth  and  others  or  not.  It  is 
shown  that  all  of  those  persons  except  Castillo  signed  a  written  order  on  Graves 
to  make  a  deed  to  Mrs.  Ensor,  and  that  afterwards  he  gave  a  like  order,  and 
that  the  two  quitclaim  deeds  were  made  pursuant  to  these  orders,  and  that  the 
beneficiaries  received  their  respective  shares  of  the  consideration  paid  by  her. 
As  between  her.  Graves,  and  these  beneficiaries,  she  had  and  has  a  right  to 
all  the  title  which  appeared  to  be  In  them  on  the  face  of  the  then  recorded 
.deeds,  and  this  right  she  gave  to  hier  grantee.  The  beneficiaries,  though  par- 
ties to  this  suit,  make  no  claim  to  the  property.  Plaintiff  having  failed  to 
place  the  agreement  modifying  the  terms  of  the  deed  of  trust  upon  record,  it 
is,  as  to  her  and  her  grantee,  invalid.  As  against  them  the  plaintiff  has  no 
^equities  whatever  on  account  of  that  agreement,  and  hence  no  right  to  redeem 
because  of  it. 

3.  The  notices  of  sale  were  not  signed  by  the  trustee,  nor  did  all  of  the  ben- 
eficiaries request  a  sale.  The  notices  were,  however,  signed  in  the  name  of 
the  trustee  by  the  attorney  who  prepared  and  posted  them,  and  the  trustee 
made  the  sale  in  person,  and  it  was  fair  and  open.  The  beneficiaries  all 
claimed  the  benefit  of  the  purcliase,  and,  as  to  them,  it  is  but  the  common  oc- 
currence of  one  or  two  persons  attending  to  a  matter  in  which  many  are  in- 
terested. The  present  case  does  not  come  within  the  rule  stated  in  Bales  v. 
Peery,  51  Mo.  449.  The  property  was  sold  to  Mrs.  Ensor  for  its  fair  value, 
considering  the  incumbrance  thereon.  Plaintiff  made  no  claim  to  the  prop- 
Brty  of  her  while  she  was  in  possession,  though  then  in  Quitman ;  and  we  are 
satisfied  the  judgment  should  be  reversed,  and  the  petition  dismissed,  and  it 
js  so  ordered. 

All  ooncuTy  except  Kay,  J.,  who  is  absent. 


Digitized  by  VjOOQIC 


Ma]  joNXB  V.  T>tasaaAM  111 

Jokes  p.  Driskell  et  tzl. 
(Supreme  Court  of  MissourL    February  20, 1888.) 

1.  TAXAtnyir— COLZ.BonoH  bt  Suit— Act  Mo.  1877— Imfbachmbiit  ov  JuDamnrr. 

A  judgment  of  the  oixooit  oovurt  in  a  back-tax  suit,  under  the  Mo.  act  of  1877,  by  the 
rtafte,  for  the  collection  of  taxes,  is  the  judgment  of  a  court  of  general  jurisdiction, 
proeeedinff  under  the  common  law,  and  having  a  jurisdiction  independent  of  the 
aetf  aad  the  objecsfeiona  that  the  assessor's  book  was  not  verified,  and  that  certain 
taxaa  had  been,  paid  before  the  suit  was  instituted,  are  matters  of  defense  to  the 
nit,  but  cannot  be  used  in  a  collateral  attack  upon  the  judgment,  in  that  action. 

&  Samb—Salb— Jin>GMiEKT— Sbtbxal  Tracts. 

Altbougb  a  judgment  in  a  tax  suit  is  not  against  each  tract  separately  for  amount 
doe  on  each,  in  accordance  with  Acts  Mo.  1877,  p.  886,  §  6,  and  is  for  that  reason  er- 
roneoaa,  it  ia  not  void ;  and  having  been  rendered  by  a  court  having  jurisdiction  of 
the  person  and  subject-matter,  the  title  of  a  purchaser  of  property  bought  at  execu- 
tion sale,  under  such  judgment,  is  not  affected  by  such  error. 

^  SaMB— SaLB — ^DkBD— MiSKECITAL. 

A  miszecital  in  a  sheriff^s  deed  of  the  date  of  a  lud^ent,  in  a  back-tax  suit,  un- 
der Acts  Mo.  1877, 18  cured  by  the  recital  in  the  aeed  of  the  execution,  which  cor- 
zectlj  recitea  the  date  of  the  judgment. 
A.  Samb— Tax  Tttlb— Review  or  Judomxnt. 

When  plaintiff  had  become  puchaser  of  property  at  a  tax  sale,  for  a  valuable  con- 
sideration, under  a  valid  and  subsisting  judgment  at  the  time  such  sale  was  made, 
■ad  the  deed  made  in  pursuance  thereof,  and  the  judgment  was  afterwards  re- 
viewed in  a  proceeding  to  which  plaintiff  was  not  a  party,  evidence  as  to  such 
proceeding  is  inadmissible. 

A,  WbITS— POBLICATION— ErrECT  OF  JCDOMENT. 

The  judgment  of  a  court  which  has  jurisdiction  of  the  subject-matter,  and  ac- 
qnirea  jurisdiction  of  the  person  of  the  defendant,  by  notice  published  as  required 
nj  law,  is  aa  final  and  conclusive  as  if  actual  notice  had  been  given,  except  that 
uev.  St.  Ho.  1879,  %  868i,  etc.,  provide  that  such  judgment  may  be  reviewed  within 
three  years,  and,  for  good  cause,  set  aside. 

Ai^ieal  from  ciicnit  court,  Cedar  county;  0.  G.  BurtoKi  Jndge. 

The  plaintiff,  G.  S.  Jones,  claims  title  to  the  land  in  controversy  under  a 
«ale  for  taxes  made  under  the  back-tax  law  of  1877.  Tlie  def<endant  Isaac 
W.  Holland  was  then  owner  of  the  land.  A  suit  was  instituted  in  the  circuit 
«Dart  of  Cedar  oountj  against  said  Holligid  and  Waldo  P.  Johnson,  to  enforce 
the  lien  of  the  state  against  the  lands  for  the  taxes  of  1869,  1871,  and  1875. 
Johnson  had  no  interest  in  the  property.  Holland  was  a  non-resident  of  the 
state*  and  the  defendant  Abner  Driskell  was  in  possession  of  the  property  as 
the  tenant  of  Holland.  He  bad  no  aetual  notice  of  the  proceeding.  There 
was  only  eonstntctiye  service  by  publication.  He  had,  in  fact,  paid  the  taxes 
for  the  years  1871  and  1875,  and  held  the  collector's  receipt  therefor.  The 
assessor's  book  for  1869  was  not  verified  as  required  by  law,  or  in  any  other 
manner.  Judgment  by  default  was  rendered.  The  judgment  was  not  against 
each  tract  separately  for  its  own  taxes,  but  was  a  general  one  for  the  entire 
taxes  and  costs  found  to  be  due.  The  lands  were  sold  under  this  judgment, 
and  D.  P.  Stratton  became  the  purchaser  of  same  for  S10.51.  His  deed  re- 
cited a  judgment  rendered  on  the  28d  of  September,  1879.  whereas  no  judg- 
ment was  rendered  on  that  day.  At  the  Mareh  term,  1881,  the  defendant 
Holland  asked  to  have  the  judgment  against  him  in  the  tax  suit  set  aside,  un- 
der sections  8684,  and  following.  This  was  done,  and  upon  trial  the  court 
found  that  the  taxes  for  1871  and  1875  had  been  paid,  and  rendered  judgment 
for  the  taxes  of  1869,  which  defendant  at  once  paid,  together  with  all  costs. 
Stratton  conveyed  the  land  to  Mary  A.  Pritchard,  and  she  conveyed  it  to 
John  Lasslter,  by  quitclaim.  Lassiter  executed  a  deed  of  trust  to  Stratton, 
trustee,  to  secure  certain  promissory  notes  made  by  him  to  his  vendors.  This 
deed  of  trust  was  foreclosed  by  sale,  made  bj  the  sheriffs  of  Cedar  county  at 
the  request  of  Stratton,  who  held  the  notes  secured  thereby.  The  sale  was 
made  on  the  86th  of  August,  1883,  and  the  plaintiff  became  the  purchaser. 
The  deed  to  Lassiter,  and  thedesd  of  troat,  as  wen  as  the  trustee's  d^ed,  were 
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subsequent  to  the  proceedings  for  review  of  the  Judgment  in  the  tax  proceed- 
ings.   Judgment  for  plaintiff,  and  defendants  appeal. 

Thomcis  Shackelford  and  Draffen  &  Williams,  for  appellants.  R.  F,  Boul- 
ler,  for  respondent. 

Brace,  J.  This  is  an  action  of  ejectnent,  in  usual  form,  to  recover  posses- 
sion of  the  N.  E.  4  of  the  S.  E.  \  of  section  29,  and  the  N.  W.  J  of  the  S.  W. 
4  of  section  28,  in  township  35,  range  27,  in  Cedar  county,  Missouri,  insti- 
tuted against  defendant  Driskell,  who  was  in  possession  of  the  premises  as 
tenant  of  defendant  Isaac  W.  Holland,  who  appeared,  and,  on  motion,  waa 
made  a  party  defendant  to  the  suit.  The  plaintiff  had  judgment  in  the  circuit 
court,  from  which  defendants  appeal.  Plaintiff  claims  title  under  a  sheriff's 
deed  to  one  D.  P.  Stratton,  who  purchased  said  real  estate  at  execution  sale 
on  a  judgment  rendered  by  the  circuit  court  of  said  county  against  defendant 
Holland  in  a  back-tax  suit,  and  by  mesne  conveyances  from  said  Stratton  tO' 
himself.  The  defendants  contend  that  plaintiff  failed  to  acquire  defendant 
Holland's  title  to  said  real  estate  by  virtue  of  said  conveyances,  because — 
FirsU  the  judgment  rendered  in  said  t&x  proceeding  is  void ;  second,  the  sher- 
iff's deed  fails  to  properly  recite  the  judgment;  and,  third,  the  judgment, 
upon  review,  was  set  aside  before  plaintiff  purchased  and  received  a  convey- 
ance of  said  real  estate.  The  particular  objections  urged  to  the  validity  of 
the  judgment  are  that/ the  suit  in  which  it  was  rendered  was  for  delinquent 
taxes  for  the  years  1869, 1871,  and  1875;  and  that  the  assessor's  book  for  1869 
was  not  verified  as  required  by  law;  and  that  the  taxes  for  1871  and  1875  had 
been  paid  before  tlie  suit  was  instituted ;  and  that  the  suit  was  for  taxes  assessed 
upon  two  distinct  tracts  of  land;  and  the  judgment  was  in  aoHdo  for  the  gross 
amount  found  due  on  both  tracts.  These  objections  to  the  validity  of  the 
judgment  may  be  considered  together,  for,  unless  they  go  to  the  jurisdiction 
of  the  court  in  which  the  judgment  was  rendered,  they  can  avail  the  defend- 
ants nothing. 

The  authorities  cited  by  counsel  for  appellant  to  sustain  these  objectionsr 
and  the  proposition  that  the  facts  stated  may  be  shown  in  impeachment  of, 
and  are  sufficient  to  avail  the  judgn^ent  in  question  in  this  case,  are  cases  in 
which  the  judgments  being  considered  were  rendered  by  courts  of  limited  ju* 
risdiction,  proceeding  in  a  summary  manner,  under  revenue  laws  in  force 
prior  to  the  act  of  1877,  i.  e.,  county  courts,  specially  charged  with  many 
duties  relating  to  the  assessment,  levy,  and  collection  of  the  revenues  of  the 
state.  This  judgment  is  to  be  distinguished  from  those,  in  that  it  is  the 
judgment  of  the  circuit  court  of  the  county  in  which  the  land  is  situate,, 
in  an  action  commenced  in  said  court,  under  the  act  of  1877,  by  the  state,  at 
the  relation  of  the  collector  of  said  county  against  the  said  defendant,  who^ 
being  a  non-resident,  was  duly  served  with  notice  thereof,  by  order  of  said 
court,  duly  published,  as  required  by  law;  in  that  it  is  the  judgment  of  a 
court  of  general  jurisdiction,  proceeding  according  to  the  course  of  the  com*- 
mon  law,  in  an  ordinary  suit  brought  by  the  stato  to  enforce  its  lien  against 
real  estate  for  taxes,  of  which  the  defendant  Holland  was  the  owner,  in  which 
said  court  had  jurisdiction  alike  of  the  subject-matter  of  the  action,  and  of 
the  person  of  said  defendant*  by  virtue  of  said  order  of  publication.  Its  ju* 
risdiction  did  not  depend  on  assessment  of  said  defendant's  property  in  the 
manner  prescribed  by  law,  the  levy  of  a  tax  thereon,  or  on  the  fact  that  such 
tax  remained  due  and  unpaid.  It  was  the  tribunal  created  by  the  constitu- 
tion and  the  laws  of  the  land,  in  which  was  vested  general  original  jurisdic- 
tion, within  the  boundaries  of  the  county  in  which  the  land  was  situate,  to 
hear  and  determine  any  issue  of  law  or  fact  that  might  arise  between  the  of- 
ficials of  the  state  charged  with  the  duty  of  collecting  the  revenue,  on  the  one 
side,  and  any  owner  of  real  estate  subject  to  taxation,  upon  which  the  taxes 
were  charged  to  have  become  delinquent,  on  the  other*    Its  jurisdiction  did* 
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Bot  depend  on  the  reyenue  act,  nor  was  its  exercise  confined  within  the  nar- 
row straits  prescribed  for  a  court  of  limited  jurisdiction,  specially  charged 
vith  the  duty  of  enforcing  that  act  in  the  manner  therein  prescribed,  as  was 
that  of  the  county  courts  under  previous  statutes.  Its  general  jurisdiction 
existed  apart  from  and  independent  of  that  act,  for  this,  as  it  did  for  all 
other  civil  actions;  to  be  called  into  active  exercise,  as  provided  by  said  act, 
in  cases  like  the  one  in  question,  by  the  filing  of  a  petition,  in  the  name  of 
the  state,  at  the  relation  of  the  collector,  setting  forth  the  state's  cause  of  ac- 
tion, in  which  petition  "all  lands  owned  by  the  same  person  or  persons  may 
be  includtHl,  and,  in  one  count  thereof,  for  the  taxes  for  all  such  years  as 
taxes  may  be  due  thereon;  and  said  petition  shall  show  the  different  years  for 
which  taxes  are  due,  as  well  as  the  several  kinds  of  taxes  or  funds  to  which 
they  are  due,  with  the  respective  amounts  due  to  each  fund ;  all  of  which 
shall  be  set  forth  in  a  tax  bill  of  said  back  taxes,  duly  authenticated  by  the 
certificate  of  the  collector,  and  filed  with  the  petition;  and  said  tax  bill,  or  bill 
80  certified,  shall  be  prima  fade  evidence  that  the  amount  claimed  in  said 
salt  is  just  and  correct.  And  all  notices  and  process  in  suits  under  this  chap- 
ter shall  be  sued  out  and  served  in  the  same  manner  as  in  civil  actions  in  cir- 
cuit court.  And  in  case  of  suits  against  non-resident  unknown  parties,  or 
other  owners,  on  whom  service  cannot  be  had  by  ordinary  summons,  the  pro- 
oeedings  shall  be  the  same  as  now  provided  by  law  in  civil  actions  affecting 
real  or  personal  property.  In  all  suits  under  this  dhapter,  the  general  laws 
of  the  state  as  to  practice  and  proceedings  in  civil  cases  shall  apply,  so  far 
as  applicable, and  not  contrary  to  this  chapter."  Bev.  St.  1879,  8  6887;  Laws 
1877,  p.  386,  §  6«  The  judgment,  if  against  the  defendant,  shall  describe  the 
tamd  upon  which  taxes  an  found  to  be  due;  shall  state  the  amount  of  taxes 
and  interest  found  to  be  due  on  each  tract  or  lot,  and  the  year  or  years  for 
which  the  same  are  due,  up  to  the  rendition  thereof;  and  shall  decree  that  the 
lien  of  the  state  be  enforced,  and  that  the  real  estate,  or  so  much  thereof  as 
may  be  necessary  to  satisfy  such  judgment,  interest,  and  costs,  be  sold,  and  a 
wpiaaX  fieri Xodas  shall  be  issued  thereon,  which  shall  be  executed  as  in  other 
cases  Off  special  judgment  and  execution,  and  said  judgment  shall  be  a  first 
Hen  upon  said  land.    Bev.  St.  1879,  g  6888;  Laws  1877,  p.  386,  §  7. 

The  jurisdiction  of  the  circuit  court  of  Cedar  county,  upon  the  filing  of  the 
petitian  and  the  back-tax  biU,  followed  by  order  and  proof  of  publication  of 
notice  thereof  to  the  defendant  Holland,  became  absolute  and  complete,  alike 
over  the  subject-matter  of  the  action,  and  of  the  person  of  said  defendant,  to 
determine  all  matters  in  controversy  in  the  issue  tendered  by  the  petition. 
The  matter  to  be  inquired  into  was  whether  the  amount  of  money  claimed  to 
be  due  and  unpaid  as  taxes  upon  the  real  estate  described  in  the  petition  and 
tax  bill,  for  the  years  therein  mentioned,  was  In  fact  so  due  and  unpaid.  The 
determination  of  this  issue  involved  the  consideration  and  determination  of 
the  question  whether  the  tax  claimed  had  been  legally  levied  upon  an  assess- 
ment made  in  conformity  to  law,  as  well  as  whether  the  same  remained  due 
and  unpaid,  and  chargeable  upon  the  lands  described.  These  were  the  issues 
tendered  by  the  state  in  its  petition.  The  law  made  the  back-tax  bill  prima 
faeie  evidence  of  the  truth  uf  its  affirmation.  The  defendant  had  his  day  in 
eourt  to  deny  and  disprove  this  prima  facie  case,  by  showing  either  that  the 
tax  charged  was  not  a  valid  and  subsisting  tax,  by  reason  of  the  fact  that  the 
property  had  not  been  legally  assessed,  the  tax  thereon  had  not  been  legally 
levied,  or  that,  having  been  so  assessed  and  levied,  the  tax  had  been  paid  be- 
fore the  institution  of  the  suit.  In  such  proceeding  the  defendant  would  have 
had  the  right  to  show  that  the  tax  for  the  year  1869  was  not  a  legal  charge 
upon  said  real  estate,  for  the  reason  that  there  was  no  legal  evidence  that  it 
had  been  assessed  for  such  taxes,  in  that  the  assessor's  book,  the  only  legal 
evidence  thereof,  was  not  verified,  as  required  by  law,  and  to  show  that  the 
taxes  for  1871  and  1875  had  been  paid  before  the  institution  of  the  suit,  and 
v.78.w.no.2 — 8  ^  I 
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therefore  could  not  be  charged  upon  said  real  estate.  These  were  matters  of 
defense  to  be  set  up  and  pleaded  to  the  cause  of  action  set  out  in  plaintiff's 
petition  in  the  back-tax  suit,  and,  not  having  been  so  set  up  and  pleaded,  the 
defendant  cannot  now  be  heard  to  urge  them  in  a  collateral  attack  upon  the 
judgment  rendered  in  that  action.  As  to  all  such  matters  the  judgment  Is 
final  and  conclusive  upon  the  defendant  in  any  collateral  proceedings;  as  much 
so  as  if  such  judgment  had  been  rendered  upon  the  same  issuable  facts  in  a 
case  between  private  individuals.  WellsTiear  v.  Ktlley,  69  Mo.  343;  Brown 
V.  Walker,  11  Mo.  App.  226,  86  Mo.  262;  Allen  v.  McCabe,  6  S.  W.  Rep.  62. 

The  remaining  objection  to  the  validity  of  the  judgment,  that  the  sum  was 
not  against  each  tract  separately  for  the  amount  found  to  be  due  on  such  tract, 
is  answered  by  the  case  of  Gray  v.  Boioles,  74  Mo.  419,  and  Brotim  v .  Walker, 
supra :  ''Although  the  judgment,  for  that  reason,  may  be  erroneous,  and  sub- 
ject to  correction  on  error  or  appeal,  it  is  not  void;  and,  having  been  rendered  by 
a  court  having  jurisdiction  of  the  person  and  subject-matter,  the  title  of  a 
purchaser  of  property  bought  at  execution  sale  under  such  judgment  is  not 
affected  by  such  error. " 

The  judgment  in  the  back-tax  suit  was  rendered  on  the  23d  day  of  Septem- 
ber, 1878.  Special  execution  issued  thereon  on  the  25th  day  of  January,  1879, 
in  which  the  date  of  the  judgment  was  properly  recited.  The  sale  was  made 
on  the  25th  day  of  March,  1879.  The  sheriff's  deed  of  that  date  properly  re- 
cited the  execution,  its  date,  etc.,  but  recited  the  judgment  as  having  been 
rendered  on  the  28d  day  of  September,  1879.  The  execution  showed  satisfac- 
torily the  connection  between  the  judgment  and  the  deed,  and  that  the  misre- 
cital  of  the  date  of  the  judgment  in  the  deed  was,  upon  the  face  of  the  papers, 
a  mere  clerical  mistake;  and  the  objection  of  the  appellants  to  the  introduc- 
tion of  the  deed,  on  that  account,  was  properly  overruled. 

No  distinction  can  be  made  between  the  force  and  effect  of  a  judgment  ren- 
dered upon  actual  and  constructive  service,  in  cases  where  constructive  serv- 
ice is  authorized  by  law,  except  such  as  is  made  by  statute.  If  the  court  ren- 
dering the  judgment  has  jurisdiction  of  the  subject-matter  of  the  action,  and 
acquires  jurisdiction  of  the  person  of  the  defendant  by  notice  published  as 
required  by  law,  its  judgment  is  final  and  conclusive  in  the  one  case  as  in  the 
other,  except  that  the  defendant  in  an  action  in  which  he  has  not  been  sum- 
moned, but  in  which  he  has  been  served  by  publication  of  notice,  and  in  which 
an  interlocutory  judgment  has  been  made  final,  may,  within  three  years  after 
the  rendition  of  such  final  judgment,  appear,  and,  upon  terms,  have  the  same 
reviewed,  and  for  good  cause  set  aside.  Kev.  St.  1879,  §§  3684,  3690.  It  is 
to  be  noted  that  in  section  3684  the  word  "not''  has  been  omitted,  as  it  was 
in  the  Bevision  of  1865.  The  correct  reading  is  to  be  found  in  the  Revision  of 
1855,  which  see;  as  also  Hyatt  v.  Wolfe,  22  Mo.  App.  191.  In  this  case  the 
defendant  offered  to  show  that  within  three  years  after  the  rendition  of  the 
judgment  in  the  back-tax  suit,  upon  his  petition,  said  judgment  was  reviewed ; 
the  taxes  for  1871  and  1875  found  to  have  been  paid,  and  those  for  1869  un- 
paid ;  and  judgment  was  thereupon  rendered  for  the  taxes  of  1869,  interest  and 
costs,  which  he  thereupon  paid.  The  court  refused  to  admit  this  evidence, 
and  in  this  committed  no  error.  Such  proceeding  could  in  no  way  affect  the 
title  of  the  plaintiff,  and  those  under  whom  he  claims,  who  before  that  time 
had  become  the  purchasers  of  the  property  at  a  judicial  sale,  for  a  valuable 
consideration,  under  a  valid  and  subsisting  judgment,  at  the  time  such  sale 
was  made,  and  the  deed  made  in  pursuance  thereof,  and  who  were  not  made 
parties  to  this  proceeding.    Rev.  St.  1879,  §  3691;  Freem.  Judgna.  §  509. 

Finding  no  reversible  error  in  this  record,  the  judgment  of  the  circuit  court 
is  affirmed. 

All  concur,  except  Ray,  J.,  absent,  and  Sherwood,  J.,  who  dissents. 
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Wilcox  v.  Walker  et  al. 

{Supreme  Court  of  MissaurL    February  20, 1888.) 

Uj udocios— Wsbh  6raittxi>— To  Rbstraih  TsTram's  Saia. 

In  an  action  to  enjoin  a  sale,  where  it  appeara  from  the  allegations  of  the  petition 
that  the  plalntifT  is  in  possession  of  the  real  estate  of  which  he  claims  to  be  the 
owner;  that  the  legal  titie  under  which  he  claims  is  of  reoord;  that  that  title  is  su- 
perior to  any  that  can  be  acquired  by  a  purchaser  at  the  sale;  and  that  the  plaintiff 
has  a  complete  and  adequate  remedy  at  law  against  any  claims  that  may  be  asserted 
by  muih  porchaser,— an  injunction  to  restrain  such  sale  will  be  refused! 

Appeal  from  circuit  court,  Macon  county;  Akdkew  Ellison,  Judge. 

Pkiintiff,  F.  K.  Wilcox,  asked  an  injunction  to  restrain  defendants,  W.  G. 
Walker  et  oZ.,  from  selling  property  of  which  he  was  himself  in  possession. 
The  court  being  of  opinion  that  plaintiff's  petition  did  not  state  facts  suffi- 
cient to  entitle  Mm  to  relief  sought,  sustained  the  demurrer  thereto,  and  plain- 
tiff appealed. 

Berry  ^  Thompson^  for  appellant.    Dysart  <§  MitchelU  for  respondents. 

Braob,  J.  This  cause  is  before  us  on  appeal  from  the  Judgment  of  the 
Maeon  circuit  court  sustaining  a  demurrer  to  the  plaintiff's  petition,  the  al- 
legations of  which  are  substantially  as  follows:  "That  in  January,  1875,  one 
Yale  was  in  possession  of  the  real  estate  described  in  the  petition,  under  a 
poichase  by  written  contract  with  the  Hannibal  A;  St.  Joe  Railroad  Company; 
that  on  the  ISth  of  Januaiy,  1875,  he  sold  his  interest  in  said  real  estate  to 
one  Needham  for  ^^500,  the  latter  assuming  the  payment  of  the  unpaid  pur- 
chase money  due  the  railroad  company  on  the  contract,  and  executing  a  deed 
of  trust  to  said  land  to  secure  the  payment  of  the  notes  given  by  him  to  Yale 
for  said  sum  of  $500;  that  said  deed  of  trust  was  duly  recorded  on  the  20th 
day  of  January,  1875;  that  on  the  11th  of  January,  1881,  Needham  borrowed 
two  hundred  dollars  of  defendant,  Demeter,  for  which  he  gave  his  note,  and, 
to  secure  the  payment  thereof,  executed  a  deed  of  trust  of  that  date  to  said 
land  to  defendant  Walker,  as  trustee  for  said  Demeter,  which  deed  of  trust 
was  thereafter  duly  recorded;  that  in  February,  1881,  the  said  ^NTeedham  hav- 
ing f ollj  paid  off  the  unpaid  purchase  money  due  the  railroad  company  for 
siSi  land,  reeeiYed  a  deed  therefor  from  said  company;  that  on  the  3d  day  of 
Msreb,  1883,  the  notes  giyen  by  Needham  to  Yale,  together  with  the  interest 
thereon  remaining  un^d.  the  land,  in  pursuance  of  the  terms  of  said  first 
deed  at  trust,  was  s(dd  by  the  trustee  therein,  and  plaintiff  became  the  pur- 
chaser thereof  at  the  trustee's  sale,  and  received  the  trustee's  deed  therefor, 
went  into  possession  thereof,  made  valuable  improvements  thereon,  and  is 
now  the  owner  of  said  real  estate;  that  said  Demeter  declares  that  the  money 
loaned  by  him  to  Needham,  and  secured  by  said  second  deed  of  trust,  was 
used  by  Needham  in  part  in  paying  the  unpaid  purchase  money  due  the  rail- 
mad  companjfor  said  land ;  and  that  the  sale  of  said  property  to  plaintiff  was 
and  is  subject  to  the  said  Demeter 's  deed  of  trust;  and  that  the  said  Demeter 
has  directed  the  said  defendant  Walker,  trustee  as  aforesaid,  to  advertise  and 
sell^  and  said  Walker  has  accordingly  advertised  said  real  estate  under  said 
Demeter  deed  of  trust  for  sale,  and  will,  unless  restrained  by  the  court,  pro- 
ceed to  sell  said  real  estate,  and  cause  the  same  to  be  bid  off  by  one  Webb  M. 
Koby,  with  whom  defendants  have  an  arrangement  to  that  effect,  and  who 
thereafter  will  litigate  with  plaintiff  about  the  title  to  said  real  estate  to  his 
great  annc^anoeand  inconvenience;  wherefore  plaintiff  prays  for  an  order 
restraining  such  sale,  that  the  rights  and  claims  of  the  parties  may  be  deter- 
mined, and  that  the  injunction  be  made  perpetual  on  final  hearing,"  etc. 

It  appears  from  the  allegations  of  the  petition  that  the  plaintiff  is  in  posses- 
sion of  the  real  estate  of  which  he  claims  to  be  the  owner;  that  the  legal  title 
imder  which  he  claims  is  of  record;  that  that  title  is  superior  to  any  that  can 
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be  acquired  by  a  purchaser  at  the  sale  which  he  seeks  to  have  enjoined;  that 
such  purchaser  by  such  sale  can  acquire  no  other  or  higher  title  or  equitable 
or  legal  right  than  that  which  is  already  vested  in  the  defendants  under  the 
second  deed  of  trust;  and  that  the  plaintiff  has  a  complete  and  adequate  rem- 
edy at  law  against  any  claims  that  may  be  asserted  by  such  purchaser  in  the 
courts  by  virtue  of  any  title  he  may  acquire  at  such  sale,  and  which  he  must 
take  with  notice  of  plaintiff's  record  title;  that  plaintiff  will  be  deprived  of  no 
defense  or  advantage  which  he  now  possesses  for  defending  his  title  and  pos- 
session against  any  claim  that  may  or  can  be  made  under  the  second  deed  of 
trust  by  such  sale.  In  short,  the  petition  fails  to  show  any  ground  for  the 
interposition  of  a  court  of  equity,  and  the  demurrer  was  properly  sustained. 
The  judgment  of  the  circuit  court  is  therefore  affirmed. 
All  concur,  except  Bat»  J.,  absent. 


State  ex  rel,  Jean  v,  Horn  et  oZ. 
(Supreme  Covrt  of  MUaovH.    February  20, 188S.) 

1.  Ck)H8TABLB»— Boin>— FOBM  GW. 

A  constable  of  a  township  executed  his  official  bond  to  the  state  as  obligee,  imder 
the  eeneral  law  concerning  the  qualiflcation  of  oonstableSf  (Rev.  St.  Mo.  S  647,)  in- 
stead of  to  the  **  township  trustee.  **  as  required  by  the  township  organization  act, 
(Rev.  St.  Mo.  §  7458.)    Held,  the  oond  is  good  as  a  common  law  oond. 
8.  Sams— BoNi>— Amoukt  of  Rbcovbbt. 

In  an  action  on  the  official  bond  of  a  constable,  the  trial  court  should  render  judg- 
ment for  the  penalty  of  the  bond,  and  not  for  the  amount  of  the  damages  assessed 
by  the  jury. 

Appeal  from  circuit  court,  Nodaway  county;  H.  S.  Kellt,  Judge. 

Action  in  the  name  of  the  state,  at  the  relation  of  Thomas  J.  Jean,  as  plain- 
tiff, against  M.  P.  Horn  and  others,  his  sureties,  upon  his  official  bond  as 
constable.  From  a  verdict  and  judgment  in  favor  of  plaintiff,  defendants 
appeal. 

Thomaa  J.  Johnston  and  L,  M.  Layne,  for  appellants.  Beach  <ft  EllUonp 
for  respondent. 

Brace,  J.  This  Is  an  action  against  a  constable  and  his  sureties  on  his  of- 
ficial bond,  the  breach  assigned  being  the  alleged  failure  of  the  constable  to  ap- 
praise and  set  off  to  the  relator  certain  personal  property  claimed  by  him  as  ex- 
empt from  seizure  and  sale  by  the  constable,  under  an  execution  in  his  bands 
against  the  relator,  who  was  the  head  of  a  family.  The  bond  sued  on  was  exe- 
cuted in  accordance  with  the  provisions  of  the  general  law  requiring  constables 
to  give  bonds  to  the  state  of  Missouri.  Rev.  St.  1879,  §  647.  The  answer  of  the 
defendants,  after  denying  many  allegations  of  the  petition,  among  others  set  up 
the  following  defense:  "That  the  county  of  Nodaway,  in  the  state  of  Mis- 
souri, was  at  the  time  of  the  election  of  said  Horn  as  constable,  and  still  is, 
under  township  organization,  having  adopted  the  act  of  the  legislature  of  this 
state  creating  and  relating  to  township  organization  in  this  state,  and  that 
Monroe  township  is  one  of  the  municipal  townships  of  said  county,  and  that 
the  bond  executed  by  said  Horn  as  constable  aforesaid,  and  the  other  defend- 
ants as  sureties,  is  not  a  statutory  bond,  as  required  in  and  by  said  act  of  the 
legislature  establishing  township  organization  as  aforesaid."  This  averment 
was  not  denied,  and  stands  admitted  on  the  face  of  the  pleadings,  and  defend- 
ants contend  that  this  action  cannot  be  maintained  against  them  by  reason  of 
the  fact  that  the  bond  does  not  conform  to  the  requirements  of  the  township 
organization  act.  Section  7458  of  that  act  provides  that "  every  person  chosen 
or  appointed  to  the  office  of  constable,  before  he  enters  upon  the  duties  of  his 
office,  and  within  ten  days  after  he  shall  be  notified  of  his  election  or  appoint- 
ment, ♦  ♦  ♦  shall  execute  with  two  or  more  securities  an  official  bond, 
payable  to  the  township  trustee,  and  to  be  approved  by  the  township  board* 
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whidi  bond  shall  be  conditioned  for  the  faithful  discharge  of  all  his  ofBicial  du- 
ties.'' The  only  particular  in  which  the  bond  sued  on  fails  to  comply  with 
the  provisions  of  this  act  is  that  the  obligee  in  the  bond  is  the  "state  of  Mis- 
souri, **  instead  of  "the  township  trustee."  and  although  for  this  reason  it  be 
conceded  that  it  is  not  a  good  statutory  bond,  it  does  not  therefore  follow  that 
it  is  not  binding  on  the  defendants,  nor  that  this  action  cannot  be  maintained. 
The  bond  was  Toluntarily  executed  by  the  defendants,  for  a  valuable  consid- 
eration; it  contains  all  the  essential  elements  of  a  valid  and  binding  obliga- 
ti(»  independent  of  the  statute,  is  a  good  common-law  bond;  and  a  suit  in  the 
same  of  the  obligee  therein  may  be  maintained  against  the  obligors  for  a 
breach  of  its  condition  by  any  person  injured  by  such  breach.  We  think 
these  positions  are  fully  sustained  by  the  following  authorities:  Grant  y. 
Brothertony  7  Mo.  458;  Qathtoright  v.  Callaway  Co.,  10  Mo.  664;  Harney  v. 
I>utcher.  15  Mo.  91;  Barnes  v.  Webster,  16  Mo.  258;  State  v.  TTiamas,  17  Mo. 
503;  StaU  v.  Moore,  19  Mo,  369;  Henoch  v.  Chaney^  61  Mo.  129;  8tate  v. 
0' Gorman,  75  Mo.  871;  Snider  v.  Express  Co.,  77  Mo.  523;  U.  S.  v.  Tingey, 
5  Ptet.  115. 

We  find  no  error  in  the  action  of  the  court  on  the  admission  or  rejection  of 
evidence,  and  the  instructions  presented  the  law  of  the  case  to  the  jury  in  an 
unexceptionable  manner.  The  court  erred,  however,  in  rendering  judgment 
for  the  amount  of  damages  found  by  the  jury,  instead  of  for  the  amount  of 
the  penalty  of  the  bond,  and  for  this  error  alone  the  case  will  have  to  be  re- 
versed, and  the  cause  remanded,  in  order  that  a  proper  judgment  may  be  en- 
tered upon  the  verdict. 

All  concur,  except  Hay,  J.,  absent* 


BOTTHAN  9.  SCHMUOKEB  et  ol, 

(Supreme  Court  of  Missouri.    February  20, 18S8.) 

CorsTS— Probate  Jurisdictiok— Power  to  Set  Aside  Judgment. 

The  pToba*e  oourt  of  the  city  of  St.  Louis,  being  a  court  of  record,  with  general 
GTi^nal  jurisdiction  in  matters  of  probate,  has  power  to  set  aside  a  judgment  by  de- 
fault, rendered  therein,  at  the  same  term,  in  favor  of  an  administrator  de  bonis  fum 
against  the  former  administrator  and  his  surety. 

Appeal  from  St.  Louis  court  of  appeals. 

This  was  a  suit  brought  by  James  H.  Bottman,  administrator  de  bonis  non 
of  the  estate  of  H.  H.  Bohlmann,  to  enforce  a  judgment  in  his  favor  against 
John  H.  Lange,  the  former  administrator,  and  Bernard  Schmucker,  his  surety, 
rendered  by  the  probate  court  of  the  city  of  St.  Louis.  Tlie  probate  court,  at 
the  same  term,  upon  motion  of  Schmucker,  set  aside  the  Judgment.  There- 
upon  defendant  Schmucker  filed  his  answer  to  plaintiff's  petition  in  this  cause, 
setting  f ortii  such  facts ;  to  which  plaintiff  dem urred.  The  demurrer  was  sus- 
tained.   Judgment  for  defendant,  and  plaintiff  appeals. 

B.  P.  Johnson  and  T.  A.  Russell,  for  appellant.  Kehr  f&  Tittman,  for  re* 
spondent. 

Brack,  J.  The  question  in  this  case  arises  upon  plaintiff's  demurrer  to  the 
defense  set  up  in  the  answer.  The  petition  alleges  that  in  1^73  John  H.  Lange 
was  appointed  administrator  of  the  estate  of  H.  H.  Bohlmaun,  deceased,  by  the 
probate  court  of  the  city  of  St.  Louis,  and  gave  bond  as  such  in  the  sum  of 
$5,000,  with  defendant  Bernard  Schmucker  as  his  security.  Lange's  letters 
were  revoked  in  1878,  and  the  plaintiff,  Rottman,  was  appointed  administra- 
tor de  bonis  uon,  who  thereafter  instituted  proceedings,  and  recovered  judg- 
ment in  said  probate .  court  against  the  defendant  Schmucker,  on  said  bond 
for  $5,000,  "which  judgment,"  the  petition  declares,  "is  in  full  force."  The 
petition  then  charges  that  in  1877  the  defendant  Schmucker  made  a  voluntary 
conveyance  of  his  property  to  one  John  G.  Marstall,  who  subsequently  con- 
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veyed  the  property  to  the  defendant,  Catharine  Schmucker,  in  fraud  of  the 
claims  of  the  estate  of  said  Bohlmann;  and  the  petition  prajs  that  said  convey- 
ances be  set  aside,  and  the  property  be  subjected  to  the  payment  of  said  pip- 
bate  court  judgment.  The  answer  admits  the  allegations  of  the  petition  in 
regard  to  the  administration  of  the  Bohlmann  estate,  the  giving  of  bond  by 
defendant,  and  the  recovery  of  a  judgment  in  the  probate  court  against 
Schmucker,  but  denies  each  and  every  other  allegation  of  the  petition.  The- 
answer  then  aflRrmatively  alleges  that,  at  the  September  term,  1888,  of  said 
probate  court,  to-wit,  on  the  15th  day  of  September,  1883,  the  plaintiff,  as  ad- 
ministrator de  hoiiia  non  of  the  estate  of  said  Bohlmann,  in  a  proceedings 
theretofore  instituted  by  him  jointly  against  the  said  Lange  as  the  principal, 
and  the  said  Schmucker  as  surety,  on  the  bond  recited  in  the  plaintiff's  peti- 
tion, recovered  a  joint  judgment  against  said  Lange  for  the  sum  of  $7,040.67, 
and  by  default  against  said  Schmucker  for  the  sum  of  $5,000,  and  that  the 
said  judgment  is  the  only  judgment  that  was  ever  rendered  in  said  court  in 
plaintiff's  favor  and  against  said  Lange  and  the  defendant  Schmucker,  and  is^ 
the  judgment  referred  to  in  plaintiff's  petition;  that  thereafter,  and  during 
said  September  teim  of  said  probate  court,  to-wit,  on  the  16th  day  of  October, 
1888,  the  defendant  Bernard  Schmucker  filed  his  motion  to  set  aside  and  vacate 
said  judgment;  that  plaintiff  was  notified  of  the  filing  of  said  motion,  and  ap- 
peared to  the  same;  and  that  thereafter,  and  at  its  said  September  term,  the 
probate  court  sustained  said  motion,  and  set  aside  and  vacated  said  judgment. 
The  plaintiff  demurred  to  the  affirmative  or  new  matter  contained  in  the  an- 
swer, upon  grounds  specifically  stated,  which  are  in  substance  that  the  probate 
court  had  no  authority  to  set  aside  its  judgment,  and  that  the  motion  to  set 
aside  the  judgment  was  not  filed  within  four  days  after  the  rendition  of  tho 
judgment.  The  circuit  court  overruled  the  demurrer  to  the  answer,  and, 
plaintiff  declining  to  plead  further,  dismissed  the  plaintiffs  bill,  and  he  ap- 
pealed. 

The  only  question  in  the  case  is  whether  the  probate  court  of  the  city  of  St^ 
Louis  has  power  to  set  aside  its  judgment  by  default  during  the  term  at  which 
it  was  rendered.  No  question  arises  upon  this  record  as  to  the  power  of  the 
probate  court  to  set  aside  the  verdict  of  a  jury,  and  grant  a  new  trial,  conse- 
quently the  authorities  cited  by  counsel  for  appellant,  from  which  the  con- 
clusion is  drawn  that  the  probate  court  has  not  such  power,  are  not  in  point;, 
nor  is  the  argument  that,  conceding  the  court  has  such  power,  that  it  must 
be  exercised  within  four  days  after  trial  pertinent  to  the  issue  to  be  deter- 
mined. The  plea  shows  a  judgment  by  default.  No  jury  was  in  fact  called, 
no  verdict  returned;  nor  did  the  court  try  any  issue  in  the  case  sitting  as  a 
jury.  It  is  conceded  that  the  judgment  was  rendered  in  a  proceeding  in  tho 
probate  court  under  section  49,  art.  2,  c.  1,  Rev.  St.  1879,  and  is  the  ordinary 
proceeding  in  relation  to  the  administration  of  estates  in  case  of  the  removal 
of  one  administrator  and  the  appointment  of  another,  wherein  the  court,  upon 
final  settlement  with  the  former,  ascertains  the  amount  of  money  and  assets^ 
in  his  hands,  and  orders  the  same  to  .be  turned  over  to  his  successor,  render- 
ing judgment  in  favor  of  such  successor  for  the  recovery  thereof  against  such 
former  administrator  and  his  sureties,  after  due  notice.  The  whole  pro- 
ceeding is  regulated  by  article  2,  supra,  and  the  orders  and  judgments  ren- 
dered under  the  provisions  stand  upon  exactly  the  same  footing  as  the  other 
orders  and  judgments  of  the  probate  court  in  the  exercise  of  its  ordinary  ju- 
risdiction in  the  administration  of  estates.  No  trial  by  jury  is  contemplated 
or  provided  for  in  the  act,  and  none  could  have  been  called  in  the  proc^ing 
which  resulted  in  the  judgment  against  the  defendant,  which  was  set  aside  at 
the  same  term  it  was  rendered.  And,  as  before  stated,  the  only  question  is: 
"Had  the  probate  court  power  to  set  aside  such  judgment  during  the  term  at 
which  it  was  rendered  ?"  The  probate  court  is  a  court  of  record,  holding  reg- 
ular terms  at  stated  periods,  with  general  original  jurisdiction  in  all  matters 
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pertainiBg  to  the  administration  of  estates  of  deceased  persons.  Its  judg- 
ments and  ordera  in  such  matters  are  entitled  to  the  same  presumption  of 
Teritj  as  is  accorded  to  those  of  courts  of  general  jurisdiction  proceeding  ac- 
eoidtng  to  the  course  of  the  common  law,  (Camden  t.  Plain^  91  Mo.  117,  4 
S.  W.  Hep.  86,  and  authorities  cited;)  and  if  of  tlie  same  dignity,  it  would 
seem  that  the  court  by  which  they  are  rendered  ought  in  reason  to  be  pos- 
sessed of  the  same  power  over  such  orders  and  judgments  as  is  conceded  to 
oourts  of  general  jurisdiction  in  order  that  such  judgments  may  be  surrounded 
by  the  same  saf  eguards»  and  be  maintained  in  such  a  state  of  approximate  per- 
fection as  to  be  worthy  to  be  measured  by  the  same  standard  of  excellence. 
That  a  court  of  general  jurisdiction,  proceeding  according  to  the  course  of  the 
common  law,  has  unlimited  power  during  the  whole  of  the  term  over  its  judg- 
ments rendered  at  snch  term  is  a  rule  of  universal  application.  Freem, 
Jodgm.  §  90.  Until  the  end  of  the  term  its  judgments  are  in  the  breast  of  the 
court,  and  may  be  modified,  vacated,  or  set  aside,  as  justice  demands,  becom- 
ing absolute  only  upon  the  adjournment  of  the  court  for  that  term;  and  no 
gwd  reason  is  perceived  why  the  same  rule  should  not  apply  to  those  judg- 
m«it8  of  the  probate  court  whose  verity  is  as  unquestionable,  after  they  be- 
come absolute,  as  those  of  the  circuit  courts.  That  it  should  so  apply  is  easily 
deduclble  from  the  principles  enunciated  in  the  following  authorities,  where 
the  question  of  the  power  of  county  and  probate  courts  over  their  orders  and 
judgments  during  the  term  at  which  they  were  made  or  rendered  have  been 
considered  and  discussed  by  this  court:  Oaldtoell  v.  Lockridge,  9  Mo.  362; 
Price  Y.  Johnson  Co.,  15  Mo.  433;  State  v.  Treasurer,  43  Mo.  228;  BarUing  v. 
Jamison^  44  Mo.  141;  McCabe  v.  Lewia,  76  Mo.  296. 

The  demurrer  to  the  plea  was  properly  overruled,  and  the  judgment  of  the 
circuit  court  is  affirmed. 

All  concur,  eiteept  Bay,  J.,  absent. 


Bboughton  et  al.  t).  Brand. 

(Supreme  Cmtrt  of  MissourL    February  20, 1888.) 

Hc8BAin>  AiTD  WiFB— Pbrsonal  PROPERTY— -Rev.  St.  Mo.  $  8296. 

Under  Rev.  8t.  Mo.  1879,  $  3296,  which  provides  that  the  personal  property  of  the 
wife  shall  remain  her  separate  property  unless  full  authority  in  writing,  signed  by 
the  wife,  is  granted  to  the  husbana  to  dispose  of  the  same  for  his  own  use,  a  hus- 
band who  has  invested  money  received  by  the  wife  as  a  gift  from  her  father,  and 
taken  the  title  to  the  property  so  purchased  in  his  own  name,  with  her  knowledge 
and  consent,  but  without  having  obtained  her  written  consent,  does  not  hold  the 
legal  Utle,  but  is  only  a  trustee  of  the  property  for  the  benefit  of  the  wife. 

Appeal  from  circuit  court,  Audrain  county;  Elijah  Robinson,  Judge. 

This  is  a  suit  in  equity  by  B.  B.  Broughton,  Apn  W.  Brougbton,  his  wife, 
and  Mary  G.  Blackford,  their  daughter,  plaintiffs  and  respondents,  against  L. 
C.  Brand,  defendant  and  appellant,  to  have  the  said  defendant  declared  a 
bnstee  of  certain  real  property  given  by  plaintiffs  B.  B.  Broughton  and  wife 
to  their  daughter  Lulu  M.  Broughton,  who  at  the  time  of  the  gift  was  the 
wife  of  defendant    The  court  decreed  for  plaintiffs,  and  defendant  appealed. 

A.  WtUleff  for  appellant.    Ben,  T.  Hardin,  for  respondents. 

Brace,  J.  This  is  a  suit  in  equity,  whereby  the  plaintiffs  seek  to  have  the 
defendant,  in  whom  is  vested  the  legal  title  to  a  lot  in  the  city  of  Moberly, 
declared  a  trustee  of  such  title  for  the  benefit  of  the  plaintiffs,  and  to  divest 
him  thereof,  and  have  the  same  vested  in  plaintiffs.  In  May,  1883,  the  de- 
fendant. It,  0.  Brand,  married  Lulu  M.  Broughton,  daughter  of  the  plaintiffs 
B.  B.  Broughton  and  his  wife,  Ann  W.  Broughton.  and  sister  of  plaintiff 
Mary  C.  Blackford.  In  the  month  of  October  following,  the  said  Lulu  died 
withont  children,  leaving  plaintiffs  her  only  heii-s  at  law.  In  August,  1888, 
her  father,  the  plaintiff  B.  B.  Broughton,  who  lived  with  his  family  in  Paris, 
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Missouri,  drew  a  check  on  the  banls:  at  that  place  for  $1,000,  payable  to  L.  C. 
Brand  or  bearer,  and  gave  it  to  his  wife,  directing  her  to  write  to  their 
daughter  Lulu,  who,  with  her  husband,  lived  in  Moberly,  and  send  her  the 
checl^;  which  she  accordingly  did.  Lulu  received  the  check,  handed  it  to  her 
husband,  who  deposited  it  in  the  bank  to  his  own  credit,  and  soon  afterwards 
invested  $875  of  the  money  in  the  property  in  controversy,  and  took  the  deed 
therefor  in  his  own  name.  On  the  trial,  the  plaintiffs  introduced  evidence 
tending  to  prove  that  the  $1,000  check  was  a  gift  from  the  father  to  his 
daughter  Lulu;  and  the  defendant,  that  it  was  a  gift  to  him.  This  issue  of 
fact  the  trial  court  found  for  the  plaintiffs,  and  rendered  a  decree  in  their 
favor  as  prayed  for. 

As  is  our  duty  in  equity  cases,  we  have  carefully  reviewed  the  evidence  in 
the  case;  and  while  it  is  the  invariable  practice  of  this  court,  in  such  cases,  to 
defer  somewhat  to  the  finding  of  fact  to  the  chancellor,  where  there  is  a  conflict 
of  evidence,  yet  in  this  case  we  find  it  unnecessary  to  invoke  this  rule,  for, 
excluding  from  our  consideration  that  part  of  the  plaintiff  B.  B.  Broughton's 
testimony  in  which  he  says,  "I  intended  this  money  for  my  daughter,  and 
gave  it  to  her, "  which  of  all  the  evidence  was  alone  objected  to,  we  think  the 
conclusion  reached  by  the  circuit  court  is  sustained  by  the  weight  of  the  evi- 
dence. 

This  conclusion  leaves  for  consideration  the  only  question  of  law  arising  in 
the  case.  It  is  contended  for  the  appellant  that,  although  the  money  which 
he  invested  in  the  real  estate  in  question  may  have  been  received  by  his  wife 
during  coverture  as  a  gift  from  her  father,  yet,  she  having  transferred  the 
possession  thereof  to  her  husband,  and  he  having  invested  it  in  said  real  es- 
tate, and  taken  a  deed  therefor  in  his  own  name,  with  her  knowledge  and 
consent,  she  thereby  made  a  gift  of  the  money  to  her  husband.  It  became  his 
money,  was  so  invested  for  his  own  use  and  benefit,  with  her  assent,  and  no 
trust  resulted  in  her  favor  in  the  legal  title  to  the  premises  thus  purchased. 
That  the  effect  of  section  3296,  Bev.  St.  1879,  is  to  convert  all  the  personal 
property  of  a  married  woman  into  a  separate  estate.  That,  as  to  such  estate, 
a  married  woman  is  to  be  regarded  as  9,  feme  sole,  with  power  to  sell,  dis- 
pose of,  or  give  it  to  her  husband,  or,  if  she  sees  proper,  to  permit  him  to  in- 
vest it  in  his  own  name  for  his  own  benefit.  In  other  words,  that  she  has 
the  same  power  over  this  statutory  separate  estate  that  she  would  have  over 
her  technical  separate  estate,  as  recognized  and  upheld  by  courts  of  equity. 
This  doubtless  would  be  true  if  the  statute  did  nothing  more  than  create  a 
separate  estate  in  the  wife;  in  which  case  her ^'t^9  disponendi  would  be  abso- 
lute in  any  manner  she  might  see  proper  to  exercise  it.  But  the  married 
woman ^s  act  in  this  state  does  one  thing  more  than  simply  to  create  a  sepa- 
rate estate  in  the  wife  in  her  personal  property.  It  limits  the  disposition  of 
that  property  to  her  husband  by  prescribing  the  manner  in  which  such  dispo- 
sition can  alone  be  made  and  evidenced.  And  while,  by  the  provisions  of  the 
act,  the  husband  may,  with  the  assent  of  the  wife,  reduce  her  personal  prop- 
erty to  possession  for  his  own  use  and  benefit,  yet  he  shall  not  be  deemed  to 
have  done  so,  "but  the  same  shall  remain  her  separate  property,  unless,  by 
the  terms  of  said  assent  in  writing,  full  authority  shall  have  been  given  by 
the  wife  to  the  husband  to  sell,  incumber,  or  otherwise  dispose  of  the  same 
for  his  own  use  and  benefit. ''  Section  3296,  supra,  **Thi8  restrictive  clause 
constitutes  the  only  difference  between  this  statutory  separate  estate  and  that 
cognizable  by  a  court  of  equity."  Blair  v.  Railroad  Co., 89  Mo.  383, 1  S.  W. 
Bep.  350.  "To  put  an  end  to  all  investigations,  the  law  plainly  requires  the 
assent  of  the  wife  to  be  in  writing. "  Rodgers  v.  Bank,  69  Mo.  560.  " The  act 
was  designed  to  afford  protection  against  the  effect  of  the  husband's  reducing 
the  property  to  possession,  by  providing  that  no  such  reduction  should  be  ef- 
fectual which  was  not  evidenced  by  writing  signed  by  her. "  McCoy  v.  Hyatt, 
80  Mo.  130.    There  having  been  no  such  assent  in  writing  signed  by  the  wife 
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in  this  case,  her  money, — ^the  gift  of  her  father  coming  to  her  during  cover- 
ture,— invested  by  the  appellant,  her  husband,  in  the  real  estate  in  controversy, 
was  her  separate  property,  was  so  invested  without  her  assent,  and  the  legal 
title  thereto  taken  by  appellant  in  his  own  name  he  holds  in  trust  for  her 
heirs,  as  he  did  for  her  during  her  life-time;  and  the  plaintiffs,  her  heirs  at 
law,  under  the  law  and  the  tacts  in  the  case,  are  entitled  to  the  relief  prayed 
for  in  their  petition,  and  to  the  decree  rendered  in  their  favor  in  the  circuit 
court,  which  id  therefore  affirmed. 
All  concur,  except  Ray,  J.»  absent. 


Hall  et  al.  v,  Fulghum  et  al. 

White  et  al,  v.  Same. 

(Si^preme  Court  of  Tennessee.    February  26, 1888.) 

HonsTBAD— Waiybr  of— Mortoaob. 

Where  a  debtor  mortgages  his  homestead  as  security  to  one  of  bis  creditorSf  he 
does  not  thereby  waive  his  homestead  rights  as  to  other  creditors. 

Appeal  from  chancery  court,  Cheatham  county;  George  E.  Seat,  Chan- 
cellor. 

Halls,  Hooper  &  Mitchell  and  White,  Hadley  &  Co.  each  brought  their  bills 
in  the  chancery  court  to  subject  J.  H.  Fulghum's  homestead  to  the  payment 
of  their  debts.  Fulghum  had  given  a  mortgage  to  Greer,  who  was  made  de- 
fendant.   From  decrees  in  plaintiffs'  favor  defendants  appeal. 

Lenoao  <&  Cobb,  for  Halls,  Hooper  &  Mitchell.  Helms  c&  Gormert  for  Ful- 
ghum. 

Caldwell,  J.  The  complainants  in  these  causes  brought  their  bills  in 
the  chancery  court  of  Cheatham  county  to  subject  a  certain  tract  of  land  to 
sale  for  the  payment  of  their  debts  against  defendant  Fulghum.  They  allege, 
in  the  first  instance,  that  he  has  fraudulently  conveyed  the  land  to  his  co-de- 
fendant, Greer,  and,  in  the  alternative,  that  the  conveyance  is  at  most  but  a 
mortgage;  and  they  pray  that  the  deed  be  set  aside,  and  the  land  sold  for 
their  benefit,  and,  in  the  event  that  cannot  be  done,  that  the  conveyance  be 
treated  as  a  mortgage,  and  be  foreclosed,  so  that  they  may  receive  the  sur- 
plus after  pajdng  what  may  be  found  to  be  due  to  Greer.  The  defendants,  in 
their  answers,  deny  the  charge  of  fraud,  but  admit  that  the  conveyance, 
though  absolute  on  its  face,  was  in  fact  intended  only  as  a  mortgage  to  secure 
a  debt  for  loaned  money.  They  say  that  this  debt  is  not  due,  and  deny  the 
Tight  of  complainants  to  have  the  mortgage  foreclosed  before  it  is  due.  It  is 
further  alleged  in  the  bills,  and  admitted  in  the  answers,  that  Fulghum's 
wife  joined  him  in  the  execution  of  the  conveyance,  and  that  he  and  his  fam- 
ily are  living  upon  the  land;  possession  thereof  not  having  been  changed. 
And  Fulghum  asserts  a  claim  to  homestead  in  the  land  as  against  complain- 
ants, but  not  as  against  Greer,  the  mortgagee.  After  the  answers  were  tiled, 
complainants  abandoned  so  much  of  their  bills  as  impeached  the  conveyance 
for  fraud,  and  retained  only  so  much  of  them  as  sought  a  foreelosure  of  the 
mortgage,  and  a  subjection  of  the  surplus  of  the  land.  Thereupon  it  was 
agreed,  in  writing,  that  defendant  Fulghum  was  indebted  to  the  complain- 
ants, respectively,  in  the  sums  set  out  in  the  agreement;  that  the  conveyance 
from  Fulghum  and  wife  to  Greer  was  made  in  good  faith,  to  secure  the  pay- 
ment of  SI, 500  which  Greer  at  the  time  loaned  to  Fulghum,  and  for  which 
Fulghum  executed  his  promissory  note  to  Greer;  that  the  conveyance  was  in- 
tended as  a  mortgage  only,  and  that  the  note  and  mortgage  were  not  mature. 
On  hearing,  the  chancellor  refused  to  foreclose  the  mortgage,  because  Greer 
would  not  consent  thereto,  and  his  debt  was  not  yet  due:  but  he  rendered 
decree  in  favor  of  the  complainants  for  their  debts,  and  for  the  payment  thereof 
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adjudged  the  land  to  be  sold,  subject  alone  to  the  mortgage  of  Qreer,  and 
without  allowing  Fulghum  a  homestead  in  any  surplus. 

Fulghum  has  appealed  to  this  court,  and  here  insists  that  the  decree  is  er- 
roneous, in  so  far  as  it  adjudges  that  he  is  not  entitled  to  a  homestead  in  the 
land,  as  against  the  debts  of  the  complainants.  He  makes  no  claim  of  home- 
stead as  against  Greer,  and  could  not  successfully  do  so,  because,  as  between 
them,  the  mortgage  is  clearly  superior  to  that  claim.  But  the  land  may  be  of 
sufficient  value  to  satisfy  the  mortgage,  and  leave  enough  for  a  homestead. 
Then,  what  effect,  if  any,  upon  the  right  to  homestead,  has  the  mortgage,  as 
between  Fulghum  and  the  complamantsf  It  must  be  conceded  that,  before 
this  mortgage  was  executed,  Fulghum  was  entitled  to  a  homestead  in  this 
land,  as  against  the  debts  of  the  complainants;  and  it  is  equally  obvious  that 
the  mortgage,  when  made,  was  not  intended  to  operate  for  their  benefit  in  any 
manner  whatever,  and  that  they  were  In  no  possible  sense  embraced  in  any  of 
its  terms  or  provisions.  Before  the  mortgage  was  made  they  could  not  have 
deprived  him  of  his  homestead ;  and  they  cannot  do  so  now,  unless  the  mort- 
gage shall  in  some  way,  Independent  of  the  intention  of  the  grantor,  and  of  the 
usual  scope  of  such  instruments,  be  efficacious  to  give  them  that  right.  Had 
the  conveyance  been  of  property  not  exempt,  and  on  which  Fulghum  had  no 
right  to  homestead  under  the  law,  no  one  would  contend  for  a  moment  that  com- 
plainants could  receive  any  sort  of  advantage  by  or  through  its  execution; 
hence,  if  they  are  given  any  benefit  now  on  account  of  the  mortgage,  it  must 
be  due  alone  to  the  fact  that  Fulghum  did,  in  the  first  instance,  have  a  right  to 
homestead  in  the  land.  In  one  aspect  it  would  seem  to  be  a  very  strange  result. 
But  complainants  do  not  claim  to  be  beneficiaries  under  the  mortgage  in  the 
ordinary  sense;  the  benefit  they  seek  is  an  indirect  one.  Their  contention  is 
that  the  right  to  homestead  was  destroyed  by  the  execution  of  the  mortgage^ 
and  that  the  whole  of  the  land  was  thereby  rendered  subject  to  the  debts  of 
Fulghum, — first  to  that  due  to  Greer,  the  mortgagee,  and  then  to  those  due 
to  other  creditors.  As  we  understand  the  argument  of  learned  counsel  for 
complainants,  this  result  is  sought  to  be  reached  in  two  ways:  First,  upon 
the  theory  that  the  mortgage  constitutes  a  waiver  of  the  homestead  as  to  all 
creditors;  and  secondly,  through  the  doctrine  of  marshaling  secunties.  Con- 
fessedly, the  mortgage  passed  to  the  mortgagee  the  whole  legal  title  to  tho 
land,  and,  as  against  his  debt,  covered  the  homestead  right.  But  we  do  not 
think  it  changed  the  legal  status  of  the  property  with  respect  to  the  homestead, 
so  far  as  other  creditoi*s  are  concerned.  The  mortgagee  holds  the  legal  title 
for  a  particular  purpose, — to  secure  the  payment  of  his  debt.  Fulghum  is  the 
equitable  owner  of  the  land.  It  is  his  property,  subject  alone  to  the  payment 
of  that  debt;  and,  if  payment  should  be  made  without  sale,  he  would  at  once 
become  entitled  to  the  legal  title.  The  conveyance  was  made  for  no  other  pur- 
pose, and  has  no  other  import  in  law.  The  contract  is  that  Greer  shall  hold 
the  title  to  the  land  as  security  for  his  debt,  and  nothing  more.  It  cannot  be 
inferred  that  Fulghum  intended  to  waive  his  homestead  as  to  all  his  credit- 
ors, because  he  mortgaged  it  to  one  of  them;  nor  will  the  law  give  such  an 
ett'ect  to  the  transaction.  To  do  so  would  be  to  make  and  apply  a  harsh  rule 
to  defeat  a  right  which  is  favored  by  all  the  courts.  Before  a  man  will  be 
held  to  have  waived  a  legal  right,  his  intention  to  do  so  must  be  shown  by 
some  clear,  unequivocal,  and  decisive  act  on  his  part.  The  execution  of  the 
mortgage  in  this  case  is  of  itself  such  an  act,  with  respect  to  the  homestead, 
so  far  as  Greer  is  concerned.  That  is  undisputed.  But  it  is  not  so  as  to  other 
creditors,  for  they  are  not  within  the  purpose  or  language  of  the  mortgage; 
and  the  waiver  of  a  right  as  to  one  person,  when  it  may  exist  as  to  many,  is 
not  a  waiver  as  to  others,  unless  so  intended.  Not  only  does  the  face  of  the 
mortgage  fail  to  disclose  a  purpose  on  the  part  of  Fulghum  to  waive  his 
homestead  right  a^s  to  his  creditors  generally,  but  the  fact  that  it  was  not  exe- 
cuted expressly  for  the  benefit  of  all  of  them,  and  the  further  fact  that  he  oon- 
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tinued  to  reside  upon  the  land  as  his  home,  show  that  he  had  not  such  pur- 
pose in  his  mind. 

The  recitals  in  the  mortgage  that  the  land  was  conveyed  "free  from  all 
homestead  and  dower  right"  did  not  enlarge  the  legal  effect  of  the  instru- 
ment, and  is  not  at  all  important  in  this  case.  Both  husband  and  wife  hav- 
ing joined  in  the  conveyance  of  the  land,  the  right  to  homestead  would  have 
passed,  the  same  without  that  recital  as  with  it.  In  either  case  the  convey- 
ance would  be  a  complete  waiver  of  that  right  as  to  Greer;  in  neither  would 
it  be  a  waiver  at  all  as  to  the  complainant.  The  cases  of  Hildebrand  v.  Tay- 
lor,  6  Lea,  659;  Enochs  v.  Wilson,  11  Lea,  228;  and  Haybum  v.  Norton,  1 
Pickle,  351, 8  8.  W.  Rep.  645, — are  not  applicable  to  this  case  upon  the  question 
of  waiver  or  otherwise.  In  those  cases  it  was  decided  that  a  wife  could  not 
successfully  assert  her  claim  to  homestead  in  land  mortgaged  by  the  husband 
alone,  or  sold  under  execution  for  his  debts,  when  she,  ^ter  such  mortgage  or 
sale,  had  joined  him  in  a  conveyance  of  other  land  of  sufficient  value  for  a 
homestead,  and  upon  which  they  resided  at  the  time.  No  such  question  is 
raised  in  this  case. 

With  respect  to  the  second  ground  upon  which  it  is  sought  to  defeat  the 
homestead  claim,  as  between  Fulghum  and  the  complainants,  it  is  deemed 
sufficient  to  say  that  the  facts  of  this  record  do  not  present  a  case  for  the  appli- 
cation of  the  doctrine  of  the  marshalling  securities;  hence  the  case  of  Parr 
V.  Fumbanks,  11  Lea,  391,  is  not  in  point. 

So  much  of  the  chancellor's  decree  as  denied  Fulghum 's  daim  of  homestead, 
as  against  the  debts  of  the  complainant,  is  reversed.  Otherwise  his  decree  is 
affirmed,  and  the  land  will  be  sold  subject  to  the  mortgage  of  Greer  and  the 
homestead  of  Fulghum.  The  question  of  foreclosing  the  mortgage  by  a  sale 
to  pay  Greer's  debt  is  not  before  us.  Complainants  will  pay  the  costs  of  the 
appeal. 


Martin  v.  Niblett.    Logan  v.  Same.    Gunn  o.  Same. 
{Supreme  Court  of  Tennessee,    February  17, 1888.) 

1.  JuDOMBNT— LisN — ^Ukuxoobded  Decree — Notice. 

The  grantees  of  one  whose  claim  to  land  is  based  soleljr  upon  an  unrecorded  de- 
cree resting  title  in  him  subject  to  a  lien,  are  charged  with  constructive  notice  of 
the  Uen,  being  bound  to  take  notice  of  all  instruments  in  their  chain  of  title. 
3.  LntfiTATioN  OT  Actions — Adverse  Possession— What  Constitutes. 

The  xxMsession  of  such  persons  is  not  adverse  as  against  the  holder  of  the  lien, 
within  the  meaning  of  the  statute  of  limitations,  until  they  notify  him  that  they 
repudiate  the  lien,  tnere  being  nothing  in  the  mere  fact  of  their  possession  incon- 
sistent with  an  acquiescence  in  his  claim.* 

Appeal  from  chancery  court,  Montgomery  county;  George  E.  Seat,  Ohan- 
cellur. 

Suits  by  James  Martin,  William  Logan,  and  Anna  Gunn  against  James  D. 
Niblett,  executor  of  B.  S.  Keesee,  to  quiet  title  to  land.  Complainants  ob- 
tained decrees,  and  defendant  appeals. 

Smith  {&  Lurton,  for  appellant.     TJios.  L,  Yanoy,  for  appellees. 

JuDD,  Special  Judge.  These  cases  are  here  by  appeal  from  the  chancery 
court  of  Montgomery  county.  Sufficient  facts  appear  in  the  record  to  show 
that  one  H.  H.  Paston  owned  a  lot  of  land  lying  in  the  suburbs  of  the  city  of 
Clarksville,  and  that  he  contracted  to  sell  it  to  one  Jesse  Metcalf ,  who  having 
failed  to  pay  the  purchase  money,  a  bill  was  filed  by  Paston  in  the  chancery 
court  to  enforce  the  lien  for  the  same.  Such  proceedings  were  had  as  re- 
sulted in  a  decree  at. the  November  term,  1872,  ordering  a  sale  of  the  land 
upon  a  credit  of  6,  12,  and  18  months.    The  sale  was  had,  when  Paston  be- 

1  As  to  what  constitutes  adverse  possession,  see  McLaughlin  v.  Del  Re,  (Cal.)  16  Pao. 
Bep. — ,  and  note. 
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came  the  purchaser,  which  was  oonfirmed,  but  so  far  as  appears  there  was  no 
decree  divesting  and  vesting  title.  Paston's  decree  against  Metcalf  was  for 
$386,  $290  of  which  had  by  Paston  been  transferred  to  B.  S.  Keesee,  defend- 
ant Niblett's  testator.  And  at  the  November  term,  1873,  an  agreement  signed 
by  Paston,  B.  8.  Keesee,  and  one  Taylor  was  produced  in  open  court  dated 
August  14, 1873,  whereby  it  was  stipulated  that  said  Taylor  should  become 
and  be  the  purchaser  of  said  land,  and  that  he  should  become  indebted  to 
Keesee  in  the  sum  of  $290.08;  that  the  title  to  the  land  should  be  divested  out 
of  the  parties  to  the  cause,  and  vested  in  Taylor,  the  purchaser,  and  a  lien  to 
be  retained  on  the  land  to  pay  the  same.  Thereupon  a  decree  was  rendered, 
as  it  seems  in  accordance  with  the  request  of  the  parties,  by  which  the  title 
was  divested  out  of  Paston  and  Metcalf,  and  vested  in  Taylor,  his  heirs  and 
assigns,  forever,  subject  to  a  lien  on  the  same  in  favor  of  said  Keesee  for  the 
sum  of  $290.08,  with  interest  thereon  from  the  2d  day  of  September,  1873. 
The  decree  then  directs  that  the  clerk  shall  make  a  deed  to  Taylor  or  furnish 
hin  a  certified  copy  of  the  decree  for  registration,  and  if  a  deed  is  made  the 
lien  mentioned  in  the  decree  will  be  reserved  in  the  same.  Keesee  died  in  the 
year  1875,  and  defendant  Niblett  soon  thereafter  qualified  as  his  executor, 
and  August  25,  1881,  filed  his  bill  against  Taylor,  to  enforce  his  lien  reserved 
in  the  decree  upon  the  balance  of  unpaid  purchase  money  of  about  $200. 
Under  this  bill  a  decree  was  rendered,  ordering  a  sale,  which  was  made,  re- 
ported to  the  court,  and  confirmed,  and  writ  of  possession  ordered  to  put  the 
purchasers  in  possession.  At  this  point  the  three  complainants  in  this  cause 
came  into  court  with  their  bills,  alleging  that  they,  and  those  under  whom 
they  claim,  had  bought,  each  for  himself,  a  part  of  this  lot  of  land  from 
Taylor,  and  had  been  in  actual  adverse  possession,  under  conveyances  claim- 
ing the  same,  for  more  than  seven  years  before  the  filing  of  Niblett's  bill,  and 
claiming  title  under  the  statute  of  limitation. 

The  facts  show  that  the  complainants,  and  those  under  whom  they  claim, 
have  claimed  and  held  the  different  parcels  of  land  for  a  period  of  time  ex- 
ceeding seven  years  before  Niblett^s  bill  was  filed;  that  this  claim  was  ad- 
verse and  open.  Whether  during  all  this  time  the  suit  of  Paston  against 
Metcalf  constituted  a  Us  pendens,  so  as  to  affect  the  purchasers  under  Taylor 
with  notice  of  the  terms  of  the  decree  under  which  the  latter  bought,  and 
whether  the  defendant  Niblett,  as  executor  of  Keesee,  could  have  come  into 
court  and  taken  a  judgment,  by  motion,  for  the  balance  of  the  unpaid  pur- 
chase money  in  that  cause, — are  questions  which  seem  to  us  to  be  wholly  irrele- 
vant, since  the  executor  himself  treated  the  case  as  out  of  court  by  instituting 
a  new  and  independent  proceeding  by  original  bili  to  enforce  the  lien.  No 
deed  was  made  to  Taylor  by  the  clerk,  nor  was  the  decree  registered;  neither 
do  the  facts  show  any  laches  upon  the  part  of  Keesee  or  his  executor  because 
the  former  was  in  bad  health,  and  unable  to  look  much  after  business,  from 
about  the  time  the  money  fell  due  till  his  death,  and  the  executor  knew  noth- 
ing about  the  existence  of  the  lien  until  informed  of  it  by  his  counsel  at  the 
time  of  the  filing  of  the  bill.  Some  effort  is  also  made  to  show  that  one  or 
more  of  the  complainants  informed  Keesee,  in  his  life-time,  of  their  purchases, 
with  a  view  to  affect  him  with  notice  of  their  claim  and  holding,  but  the 
proof  falls  far  short  of  the  end  suggested.  So  that  the  case  is  narrowed 
down  to  the  single  question  of  the  effect  of  the  lien  retained  in  the  decree. 
It  will  be  observed  that  Keesee 's  executor  claims  his  rights  under  this  decree, 
and  that  the  complainants  claim  also  under  this  decree,  through  Taylor,  who 
gets  his  title  thereunder,  so  that  the  decree  becomes  a  common  source  of  right 
and  title  to  both  complainants  and  defendant. 

Now,  under  the  facts  before  recited,  did  the  statute  of  limitations  run  against 
Keesee's  estate,  and  is  the  title  of  the  complainants  complete,  so  that  they  c««- 
not  be  disturbed  in  their  holding?    In  the  case  of  Lincoln  y,  PurcelU  2  Ha^ 
142,  it  is  said:  **  An  express  lien  created  by  contract,  and  reserved  on  the  fr^ 


Digitized  by  VjOOQIC 


Tenn.]  vabtin  v.  niblett.  126 

of  the  convesrance,  is  not,  in  all  respects,  equivalent  to  a  mortgage,  because 
the  legal  estate  passes  by  the  conveyance,  and  vests  in  the  purchaser.  Nei- 
ther is  It  in  all  respects  in  the  nature  of  a  vendor's  lien.  The  latter,  when 
the  legal  estate  has  been  conveyed,  exists  only  by  implication  of  law,  and  is 
tiie  mere  creature  of  a  court  of  equity.  A  lien  created  by  contract,  and  re- 
served on  the  face  of  the  conveyance,  is  regarded  as  a  spedflc  lien,  forming 
an  original  substantive  charge  upon  the  estate  thus  conveyed,  and  as  affect- 
ing all  persons  who  may  subsequently  come  into  possession  of  the  estate  with 
notice,  either  actual  or  constructive,  of  its  existence.  This  being  the  nature 
and  effect  of  the  lien,  the  presumption  of  law  is  that  the  purchaser  of  the  land 
upon  which  the  iien  is  reserved  holds  under  and  consistent  with  the  lien  until 
the  contrary  is  shown  by  him;  and  the  statute  of  limitations  will  not  run  un- 
til be  disclaims  the  lien,  and  assumes  to  hold  adversely  to  it,  with  the  knowl- 
edge of  the  party  having  the  lien. "  It  is  further  said  that  "the  debt  of  a  mort- 
gagee, or  lien  of  a  vendor,  or  other  lien  for  the  payment  of  money,  is  not  barred 
under  the  act  of  1819,  c.  28,  §  2,  by  the  mere  lapse  of  seven  years  before  the 
filing  of  the  bill  to  enforce  it.  To  create  the  bar  under  that  section,  the  pos- 
session must  be,  in  legal  contemplation,  adverse."  The  case  of  Qxidger  v. 
Barnes^  4  Heisk.  570,  overruling  the  case  of  Ray  v.  Goodman^  1  Sneed,  586, 
holds  a  like  rale  as  that  above  announced.  In  Lincoln  v.  Puroell  the  iien 
was  reseryed  in  the  decree,  which  was  not  registered;  but  the  facts  showed 
Ihat  the  subsequent  holder,  who  was  relying  upon  the  bar  of  the  statute,  knew 
of  the  eidatence  of  the  lien  in  the  deed  of  his  yendor;  the  court  holding  ex- 
pressly that  if  the  deed  had  been  registered  in  which  the  lien  was  retained, 
then  this  would  have  been  notice  to  all  persons  subsequently  coming  into  pos- 
session of  the  land;  and  therefore,  by  reason  of  this  notice,  no  holding  could 
be  adverse  until  the  party  having  the  lien  had  actual  knowledge  of  such,  and 
that  it  was  adverse.  In  other  words,  the  party  relying  upon  adTerse  posses- 
sion must  show  that  he  claims  mdnst  the  lion,  and  that  the  lienholder  had 
actual  knowledge  of  his  claim.  The  court  likens  the  case  to  that  of  a  trustee 
by  express  contract  who,  if  he  intend  to  hold  adversely  to  his  oesttti  que  trust, 
must  disclose  the  trust,  and  notify  the  cestui  que  trust  of  such  disclaimer;  and 
then  adds  that  this  is  putting  the  case  in  the  most  favorable  point  of  view  for 
the  person  holding  against  the  lien.  Now,  if  the  lien  in  this  case  had  been 
by  deed  registered,  then  the  case  in  2  Head  would  easily  be  conclusive  against 
Che  claim  of  complainants. 

This  brings  us  to  the  question,  what  is  the  effect  of  a  lien  retained  in  a  de- 
cree of  a  court  of  record  for  the  payment  of  purchase  money  of  land  sold  by  a 
decree  of  said  court  as  against  persons  holding  under  such  a  decree,  mediately 
or  immediately?  We  hold  that  it  is  the  same  as  in  the  case  of  a  lien  retained 
in  a  registered  deed;  it  must,  in  the  very  nature  of  things,  be  so.  The  de- 
cree is  a  public  record,  and  the  fountain  head  of  complainant's  title.  It  is 
utterly  impossible  for  them  to  trace  their  claim  of  title  beyond  their  immedi- 
ate vendor,  without  coming  face  to  face  with  the  lien.  In  the  case  of  Nelson 
V.  Allen,  1  Yerg.  866,  this  point  was  expressly  ruled.  After  a  most  learned  de- 
scription and  analysis  of  the  case.  Judge  White  concludes  as  follows:  ''  These 
cases  prove  that  a  purchaser  of  land  is  bound  to  take  notice  of  every  deed  nec- 
essary to  make  out  his  title;  and,  if  his  title  deed  disclose  his  antagonist's 
title,  he  is  affected  with  notice  of  it.**  The  language  quoted,  nor  the  author- 
ities relied  on  by  the  judge,  do  not  proceed  upon  the  idea  of  registration  laws, 
(for  all  the  authorities  are  English,)  but  upon  independent  principle.  In 
Mertins  v.  Joliffe,  Amb.  311,  it  is  said  that  'Mt  is  admitted  that  a  man  is 
bound  to  take  notice  of  anything  necessary  to  make  out  his  title.**  In  Moore 
V.  Bennett^  2  Ch.  Cas.246,  it  is  said:  "In  all  cases  where  the  purchaser  can- 
not make  out  a  title  but  by  a  decree  which  leads  him  to  another  fact,  the  pur- 
chaser shall  not  be  a  purchaser  without  notice  of  that  fact,  but'  shall  be  pre- 
sumed cognizant  of  it,  for  it  is^crassa  negligentia  if  he  sought  not  after  it.** 
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Ab  was  said,  the  decree  in  this  case  is  the  fountaiD  head  of  complainants* 
title.  Taylor,  who  sold  to  them,  got  his  title  under  this  decree»  and  it  is  im- 
possible for  them  to  take  the  first  step  in  deraignment  of  their  title  without 
coming  in  direct  contact  with  the  lien  and  clahoi  of  Keesee.  It  is  true  that 
this  notice  to  the  complainants  is  constructive,  but  it  is  equally  as  fair  and 
open  to  them  as  if  it  had  been  a  registered  deed.  It  follows  that  if  complain- 
ants had  notice  of  Eeesee's  lien,  then  no  holding  could  be  adverse  by  them  un- 
til they  had  given  notice  that  they  held  adversely  to  the  lien,  and  their  hold- 
ing would  have  been  adverse  from  that  time.  Applying  the  force  of  this 
suggestion,  the  learned  counsel  for  complainants  attempted  in  his  proof  to  es- 
tablish such  notice  to  Keesee  in  bis  life-time;  but,  as  we  have  seen,  the  effort 
was  a  failure. 

The  ruling  in  this  case  is  not  intended  to  interfere  with  the  case  of  Whitbjf 
V.  Armour,  4  Lea,  683.  In  that  case  Judge  Turney,  in  delivering  the  opin- 
ion of  the  court,  says  that  the  facts  show  that  the  cause  had  continued  in 
court  for  six  years'after  the  sale,  and  a  rule  was  made  upon  the  parties  to 
speed  the  cause,  and,  nothing  being  done,  the  cause  was  dismissed  out  of  court 
by  final  decree,  and  eight  years  after  this,  making  a  delay  of  fourteen  years,  a 
bill  was  filed  to  enforce  the  lien  of  the  decree.  It  is  true,  the  judge  in  writ- 
ing the  opinion,  did  discuss  the  case  in  the  aspect  of  the  bar  of  the  statute  of 
seven  years,  but  the  case  was  really  decided  upon  the  ground  that  complain- 
ants had  lost  their  lien  by  their  own  laches.  The  opinion  adds  that  the  facti 
do  not  show  that  the  purchaser's  money  had  been  paid.  We  regard  the  dis- 
cussion in  this  case  as  in  harmony  with  that.  What  the  decision  would  be  in 
the  case  of  persons  holding  under  deed  by  independent  sources  of  title  from 
that  in  which  the  lien  is  retained,  we  do  not  dsoide,  but  we  are  content  to 
confine  the  ruling  to  the  exact  facts  of  this  case. 

The  exceptions  to  the  finding  of  the  referees  will  be  sustained,  the  rq>ort 
set  aside»  the  decree  of  the  court  below  reversed^  and  the  bills  dismiBsed^  with 
costs. 


HnTOHINSOM  V.  GiLBKBT  St  ol. 

{Bv/prettne  Court  of  Tmneaaee.   Janttaiy  Term,  1888.) 

1.  WlLlr— LbOAOT— CHAB0S  OK  RSAI<TT. 

A  testatrix,  after  providiag  for  the  payment  of  funeral  expenses  and  debts,  i 
bequests  and  devises  as  follows:  **I  desire  that  A.  [her  granddaughter]  be  paid 
tlfOOOf  to  compensate  her  for  the  amount  that  G.  [A's  step-fatherj  charged  her  for 
board  while  she  lived  with  him. "  **I  desire  that  the  remainder  of  my  properly  be 
equally  divided  between  my  daughter  M.  [wife  of  G.l  and  A.  **  The  persond.  es- 
tate was  insufficient  to  pay  the  debts  and  the  legacy  to  A.  Heidy  that  the  legacy 
was  made  a  charge  upon  the  real  estate. 

2.  SiLMB. 

A  testatrix  after  giving  a  legacy  which  is  made  a  charge  upon  her  land,  in  pro- 
viding for  limitations  over,  designates  what  the  residuary  devisees  take  under  the 
will  as  ^suoh  portion  of  my  property  as  comes  to  their  possession ; "  and.  later,  that 
the  land  "is  not  to  be  sold  while  my  daughter  M.,  or  either  of  her  daugnters,  shall 
live. "  Heldf  that  this  provision  in  reference  to  sale  relates  to  such  portion  of  the 
land  as  may  remain  after  the  payment  of  debts  and  the  legacy. 

Appeal  from  chancery  court»  Robertson  county;  George  E«  Seat,  Chan- 
cellor. 

Action  by  John  Y.  Hutchinson,  administrator,  to  obtain  a  construction 
of  the  will  of  Sallie  0.  Pack,  deceased,  to  which  S.  F.  Austin  and  M.  S.  Gil- 
bert were  made  parties  defendant. 

Mr.  Judd,  for  plaintiff.  John  B,  dk  A.  B.  Qamerf  for  defendant  Austin. 
Mr.  Cobbs,  for  defendant  Gilbert. 

FoLKEs,  J.  This  is  a  bill  filed  by  the  administrator  for  the  purpose  of  ob- 
taining a  construction  of  the  will  of  Sallie  C.  Pack,  deceaseds    After  provid- 
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log  in  the  flrrt  clause  for  the  payment  of  funeral  expenses  and  debts  oat  of 
the  flist  moneys  that  may  come  into  the  hands  of  her  executor  or  adminis- 
trator, the  will  coutinuee:  Seoond  Clatue.  **I  desire  that  B.  F.  Austin  be 
paid  $1»000  to  compensate  her  for  the  amount  that  J.  G.  Gilbert  charged  her 
for  board  while  she  lived  with  him."  Third  Clatue.  "*!  desire  that  the  re- 
mainder of  my  property  be  equally  divided  between  my  daughter  M.  S.  Gilbert 
and  S.  F.  Austin."  The  fourth  and  fifth  clauses  need  no  construction,  and 
contain  nothing  necessary  to  the  interpretation  of  the  clauses  sought  to  be 
construed.  The  sixth  will  be  noticed  later.  The  personal  estate  amounted 
to  about  $500,  which  will  be  nearly,  if  not  quite,  consumed  in  the  payment 
of  debts,  funeral  expenses,  and  costs  of  administration.  The  testatrix  owned 
at  the  time  of  her  death  about  120  acres  of  land,  wliich,  with  the  $500  worth 
of  personalty,  constituted  her  entire  estate.  The  will  is  not  dated,  and  there  is 
nothing  in  the  record  to  show  that  there  was  any  difference  in  the  condition 
of  the  estate  between  the  making  of  the  will  and  the  death  of  the  testatrix; 
nor  is  there  any  extrinsic  proof  which  tends  to  cast  any  light  upon  the  inten- 
tion of  the  maker  of  the  will  to  which  we  might  look  to  aid  in  its  construc- 
tion. So  that  with  the  facts  stated  in  the  pleadings  as  to  the  value  of  the 
personal  estate,  and  the  number  of  acres  of  land;  and  the  further  fact  that, 
of  the  two  persons  named  in  the  residuary  clause  of  the  will,  M.  S.  Gilbert  is 
the  daughter  and  8.  F.  Austin  the  granddaughter  of  testatrix,  (the  latter  be- 
ing the  step-daughter  of  J.  G.  Gilbert,  named  in  the  second  clause^  and  the 
face  of  the  will, — we  are  called  upon  to  determine  whether  the  $1,000  legacy 
is  a  charge  upon  the  nMty^bequeathed  in  the  residuary  clause. 

To  charge  the  realty  wit^  the  payment  of  a  pecuniary  legacy*  the  intentiofi 
of  the  teetator  to  do  so  must  appear.  Where  the  charge  is  express,  there  is 
usually  little  room  for  doubt,  although  there  is  to  be  found  in  the  books  quite 
a  contrariety  of  opinion  as  to  what  language  will  amount  to  an  express  charge, 
famishing  illustration  of  the  various  canons  of  construction  and  interpreta- 
tion growing  out  of  the  terms  employed  in  each  Individual  case.  Where  the 
charge  is  to  be  implied,  there  is  more  difficulty.  Here,  as  in  other  matters 
relating  to  construction  of  wills,  the  intention  is  to  be  ascertained,  and  the 
purpose  to  charge  may  be  implied,  from  the  general  dispositions  of  the  will; 
from  the  mode  in  which  the  real  and  personal  property  are  donated.  While 
the  intention  to  charge  may  be  implied,  as  is  well  settled  by  both  the  English 
and  American  cases,  they  are  by  no  means  agreed  as  to  the  effect  produced  by 
particular  forms  or  manner  of  disposition.  Under  the  Bnglish  decisions,  a 
number  of  general  rules  have  been  deflnetely  settled,  as  follows:  *' Where  a 
testator  directs  in  terms,  however  general,  that  his  debts  or  legacies  shall  be 
paid,  not  saying  by  his  executors,  and  afterwards  devises  his  real  estate,  the 
devisees  take  the  land  devised,  charged  with  the  payment;  and  it  is  not  nec- 
essary that  the  direction  to  pay  should  be  accompanied  vrith  such  words  as  'in 
the  first  place,'  Hmprimis,^  and  the  like,  although  in  some  of  the  early  cases 
they  were  treated  as  important  The  same  result  follows  when  executors 
are  directed  to  pay  the  debts  or  legacies,  and  real  estate  is  devised  to  them, 
either  personally  or  as  executors;  in  either  case  the  land  so  devised  is  charged. 
But  where  eooecutore  are  simply  directed  to  pay  debts  or  legacies,  and  no  real 
estate  ie  devised  to  them,  the  lands  devised  to  others  are  not  charged,  since 
it  is  always  the  duty  of  the  executors  to  pay  debts  and  legacies  out  of  the  per- 
sonalty. Where  legacies  are  given  generally,  and  this  is  followed  by  a  resid- 
uary devise  of  the  rest  or  residue  of  the  real  and  personal  property  as  one 
mass,  the  legacies  are  charged  upon  this  residue  of  the  real  as  well  as  the  per- 
sonal estate.  Such  a  general  charge,  however,  of  legacies  on  the  residue  of 
real  and  personal  property,  does  not  charge  property  which  is  specifically 
devised  or  bequeathed;  but  it  is  otherwise  when  both  debts  and  legacies  are 
thus  charged.  Where  legacies  are  generally  given,  and  this  is  followed  by 
a  direoUon  to  convert  the  real  estate,  and  that  its  proceeds  shall  be  deemed  a 
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part  of  the  residuary  personal  estate,  the  legacies  are  thereby  charged  on  the 
entire  fund,  notwithstanding  the  residue  may  be  specifically  bequeathed. 
And»  finally,  a  devise  of  real  estate,  followed  by  a  bequest  of  personal  estate 
after  payment  of  debts,  operates  to  charge  the  debt  on  the  real  as  well  as  the 
pei-sonal  propei-ty."  See  note  1  to  section  1247,  3  Pom.  Eq.  Jur.,  where  the 
English  cases  sustaining  the  above  rules  are  collected.  Mr.  Pomeroy  says 
these  rules  are  based  upon  three  main  considerations  or  motives  of  interpre- 
tation: (1)  That  a  gift  of  personal  property,  in  terms,  after  the  payment 
of  debts  or  legacies,  indicates  that  the  debts  or  legacies  are  to  be  paid  out  of 
the  real  as  well  as  personal  estate;  (2)  that  a  direction  in  any  form  to  a  devisee 
to  pay  debts  or  legacies  indicates  an  intention  that  the  payment  must  or  may 
be  made  out  of  the  real  estate  devised  to  him;  (3)  that  a  gift  of  legacies  or  a 
direction  to  pay  debts,  followed  by  a  gift  of  t?ie  residue  of  the  real  and  per- 
sonal estate,  indicates  an  intention  that  the  former  are  to  be  paid  out  of  the 
testator's  real  as  well  as  personal  estate,  since  otherwise  there  could  not  be  any 
residue  of  the  real  estate. "  In  the  American  decisions  there  has  been  no  uni- 
formity in  the  adoption  of  general  canons  of  interpretation  such  as  are  for- 
mulated from  the  English  cases.  In  some  of  the  states,  none  of  the  general 
rules  as  stated  are  followed;  in  others,  some  are  accepted  and  some  rejected; 
while  none  of  the  states,  so  far  as  we  know,  have  adopted  them  all.  The  fed- 
eral courts  and  some  of  the  states  have  fully  adopted  the  English  doctrine 
concerning  the  gift  of  the  residue  of  real  and  personal  property  in  one  mass, 
made  after  a  bequest  of  a  general  pecuniary  legacy.  Letois  v.  Darling,  16 
How.  1;  Smith  v.  Fellows,  131  Mass.  20;  Davis'  Appeal,  83  Pa.  St.  348; 
Hobinson  v.  Mclver,  63  N.  C.  645,  649;  KnotU  v.  BaUey,  54  Miss.  235;  Cor- 
wine  V.  Corwine,  24  N.  J.  Eq.  579. 

We  are  content  to  place  ourselves  in  line  with  the  cases  above  cited.  The 
rule  of  construction  that  a  gift  or  bequest  of  a  money  legacy,  followed  by  a 
gift  of  t?ie  residus  of  the  real  and  personal  estate,  indicates  an  intention  that 
the  former  is  to  be  paid  out  of  the  testator's  real  estate,  if  necessary  to  do  so 
after  paying  debts,  and  will  be  a  charge  upon  such  real  estate*  commends  it- 
self to  us,  not  only  on  account  of  the  high  authority  therefor,  but  because  it 
addresses  itself  to  our  judgment,  as  founded  upon  the  "rule  of  rules"  in  rela- 
tion to  wills,  which  makes  the  intention  of  the  testator  the  corner-stone  upon 
which  all  construction  must  rest.  Applying  this  rule  to  the  case  at  bar,  it 
cannot  be  doubted  but  that  the  testatrix  intended  her  granddaughter  to  have 
the  $1,000  paid  to  her  at  all  hazards.  She  says  why  she  wants  it  paid, — that 
is,  to  compensate  her  for  the  amount  that  her  step-father  had  chargea  her  for 
board;  and  it  was  that  portion  of  her  estate  which  might  remain  after  paying 
the  debts  and  this  legacy  which  she  desired  to  be  equally  divided  between  her 
daughter  M.  S.  Gilbert  (the  wife  of  the  J.  R.  Gilbert)  and  her  granddaughter 
S.  F.  Austin.  Her  debts,  while  not  suflScient  to  consume  entirely  the  per- 
sonalty, would  leave  but  a  very  small  sum  to  go  on  the  legacy;  and,  unless 
she  had  intended  to  charge  her  realty  as  well  as  personalty  with  the  payment 
of  the  legacy,  why  give  the  legacy  of  $1,000,  and  why  devise  the  "remainder" 
of  her  property  to  the  parties  named?  If  she  had  intended  the  120  acres  of 
land  to  have  been  equally  divided  between  her  daughter  and  granddaughter, 
she  would  most  naturally  have  said  so  in  the  will.  It  is  manifest  that  it  was 
not  her  purpose  to  divide  the  120  acres  equally,  but  so  much  thereof  as  might 
remain  after  the  payment  of  the  legacy.  Some  of  the  states  that  do  not  fol- 
low the  rule  here  stated,  where  the  legacy  is  to  a  stranger  or  a  collateral  kins- 
man, have  adopted  it  where  the  legacy  is  to  a  child  or  grandchild,  and  the  per- 
sonalty is  insufficient.  So,  from  any  point  of  view,  it  is  to  our  mind  dear 
that  it  was  the  intention  here  to  charge  the  realty  with  the  payment  of  the 
legacy  in  question. 

There  is  nothing  in  the  sixth  clause  showing  a  contrary  intent.  The  pro- 
vision therein  contained  that  the  land  "is  not  to  be  sold  while  my  daughter 
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M.  8.  Gilbert,  or  either  of  her  daughters,  shall  live/'  manifestly  relates  to 
sach  portion  of  the  land  as  may  remain  after  the  payment  of  debts  and  the 
legacy;  it  being  her  purpose  to  prevent  sale  otmich  share  as  might  go  to 
her  daughter  and  granddaughter,  so  as  to  secure  a  living  to  them,  and  protect 
them,  doubtless,  from  any  sale  of  their  respective  interest  that  might  be  in- 
duced by  their  husbands. 

The  fourth  and  fifth  clauses  provide  for  limitations  over,  and,  in  doing  so, 
use  language,  in  describing  the  shares  that  the  two  residuary  beneficiaries  are 
to  take,  which  confirms  our  view  of  the  intention  of  the  testatrix, — that  she 
had  reference  always  to  the  share  that  each  would  get  after  the  primary  ob- 
ject vras  satisfied  by  the  payment  of  the  legacy  and  debts.  Instead  of  refer- 
ring to  any  particular  land  or  lands  which  make  up  the  120  acres,  or  instead 
of  speaking  of  their  respective  half  of  such  lands,  these  two  clauses  designate 
what  they  take  under  the  will  as  "such  portion  of  my  property  as  comes  to 
their  possession;"  giving  no  other  description  of  it,  and  evidently  referring 
to  snch  portion  as  may  come  to  their  possession  after  the  debts  and  legacy  are 
satisfied. 

The  decree  of  the  chancellor  will  be  affirmed.  The  costs  of  the  court  below 
wiU  be  paid  by  the  administrator,  and  the  costs  of  this  court  will  be  paid  by 
the  appellants,  or  the  surety  on  their  appeal-bond. 


FoBDYCE  t>.  Stone. 

{Supreme  Cowt  of  ArkanBoa*    February  4, 1888.) 

LiKiTATioir  OF  AcnoiTs— Accrual  of  Gausb  of  Actiok— Eminent  Bomain. 

Where  a  railroad  company  acqaires  the  right  of  way  over  plaintiff's  lands,  who 
reserved  his  right  to  damages  to  improvements,  the  cause  of  action  for  the  damages 
accrues  immediately  upon  the  construction  of  tne  road,  and  the  action  is  barred  un- 
leaa  hfronght  within  the  statutory  period  of  limitation. 

Appeal  from  circuit  court,  Ouachita  county;  B.  P.  Askew,  Judge. 

Aetion  by  W.  T.  Stone,  appellee,  against  Fordyce,  receiver  of  the  Texas  A 
St.  Louis  Railway  Company,  appellant. 

B.  W.  Johngon^  for  appellant.  H.  &.  Bunn  and  M.  M.  Bvffie.^  for  ap- 
pellee. 

Battue,  J.  W.  T.  Stone,  being  the  owner  of  land  in  Ouachita  county,  for 
the  consideration  of  61 1  gave  a  right  of  way  over  it  to  the  Texas  &  St.  Louis 
Bailway  Company, only  reserving  his  right  to  damages  to  improvements.  On 
the  15tb  of  October,  1885,  he  commenced  this  action  in  the  Ouachita  circuit 
court,  and  sdleged,  in  his  complaint,  that,  in  the  spring  of  the  year  1882,  the 
T^xas  &  St.  Louis  Bailway  Company  located  and  constructed  its  railway  over 
it,  and  thereby  damaged  him  in  the  sum  of  $300;  and  asked  for  judgment 
therefor.  The  defendant  answered,  and  pleaded,  among  other  things,  the  three- 
years  statute  of  limitations  in  bar  of  his  right  of  recovery.  The  evidence  ad- 
duced in  the  trial  sustained  this  allegation,  showing  that  the  railroad  was  lo- 
cated and  constructed  over  his  land  in  the  spring  of  1882. 

Many  questions  are  involved  in  this  action,  but  it  is  only  necessary  to  de- 
cide one  of  them,  and  that  is  the  question  raised  by  the  plea  of  the  statute  of 
limitations.  Is  this  action  barred?  The  statute  of  limitations  begins  to  run 
against  all  actions  for  damages  caused  by  nuisances  of  a  permanent  character 
from  the  time  tliey  are  created.  The  reason  of  the  rule  is,  the  entire  dam- 
age inflicted  is  of  a  permanent  character,  and  goes  to  the  entire  destruction 
of  the  estate  affected  thereby,  and  is  caused  at  the  time  the  nuisance  is  created; 
is  original,  and  may  be  at  once  fully  compensated.  A  fair  illustration  of  nui- 
sances of  this  character  is  the  building  of  a  railroad  over  the  land  of  an  indi- 
vidual. In  that  case  the  original  act  credting  the  nuisance  at  onces  produces 
aU  the  damage  that  ever  can  result  from  tlie  act,  and  destroys  the  land  used 
v.7fi.w.no.2 — 9 
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for  the  right  of  way  for  all  practical  purposes,  so  that  when  it  is  built  ail  the 
damage  that  can  ever  be  effected  thereby  is  consummated.  This  fact  is  rec- 
ognized by  the  statutes  of  this  state  in  requiring  railroad  companies,  in  all 
cases  where  they  fail  to  obtain,  by  agreement  with  the  owner  of  lands  through 
which  their  line  of  road  is  or  may  be  located,  the  right  of  way  over  the  same, 
to  have  the  damages  for  such  right  of  way  assessed,  before  they  shall  build 
their  road  over  such  land.  If  this  were  not  true,  railroad  companies  would 
be  liable  to  be  sued  every  day  by  every  individual  over  whose  lands  they  have 
built  their  roads  without  procuring  the  right  of  way  by  agreement,  and  dis- 
astrous results  might  follow.  Troy  y.  Railroad  Co.,  23  K.  H.  83;  Wood, 
Lim.  371.  The  complaint,  in  this  case,  alleges  injury  from  the  first  construc- 
tion of  the  railroad,  and  asks  for  judgment  for  the  damages  caused  thereby. 
The  evidence  shows,  and  it  is  alleged  in  the  complaint,  that  it  was  constructed 
in  the  spring  of  1882,  more  than  three  years  before  the  commencement  of  this 
action.    The  action  is  barred.    Reversed  and  remanded. 


Wbller  tj.  Moore. 
(5uprem6  Court  of  Arhanaas.    Febroary  4,  ISSS.) 

BzBMFTioN— From  Exboution— Claim  of— Rbquisites. 

Mansf .  Dig.  Ark.  S  8006,  provides  that  upon  the  issue  of  an  ezecaUon,  or  other 
process,  against  his  property,  the  debtor,  aesirinff  to  claim  an  exemption  under  ar- 
ticle 9  of  tne  state  constitution,  shall  prepare  a  sdaedule,  verified  by  affidavit,  of  all 
his  property,  specifying  the  particular  articles  he  claims  as  exempt.  Held,  that  the 
debtor.  In  order  to  be  entitled  to  an  exemption  of  his  personal  property,  is  required 
to  prepare  the  schedule  upon  the  issue  of  any  subsequent  execution  on  the  same 
juogment,  although  he  may  have  prepared  a  schedule,  made  his  selection,  and  had 
certain  property  set  oft  to  nim  as  exempt  under  the  first  execution. 

Appeal  from  circuit  court.  Pope  county;  G.  S.  Cuxmingham,  Judge. 
Jeff.  Davis,  for  appellant. 

Battle,  J.  The  only  question  in  this  case  worthy  of  consideration  at  this 
time  is:  When  a  defendant  in  an  execution  has  once  made  his  schedule,  and 
had  the  personal  property  claimed  by  him  as  exempt  from  execution  set  apart 
to  him,  is  he  required,  when  a  subsequent  execution  issues  against  him  on  the 
same  judgment,  again  to  make  out  his  schedule,  claiming  the  same  property 
as  exempt,  and  have  it  set  apart  to  him,  to  entitle  him  to  its  exemption  from 
the  second  execution? 

The  statute  says:  "Whenever  any  resident  of  this  state  shall,  upon  the  i^- 
€ue  against  him,  for  the  collection  of  any  debt  by  contract,  of  any  execution, 
or  other  process,  of  any  attachment,  except  specific  attachment,  against  his 
property,  desire  to  claim  any  of  the  exemptions  provided  for  in  article  9  of 
the  constitutions  of  this  state,  he  shall  prepare  a  schedule,  verified  by  affi- 
davit, of  all  his  property,  including  moneys,  rights,  credits,  and  chosesin  ac- 
tion held  by  himself  or  others  for  him,  and  specifying  the  particular  property 
which  he  claims  as  exempt  under  the  provisions  of  said  article;  and  after  giv- 
ing five  days'  notice,  in  writing,  to  the  opposite  party,  his  agent  or  attorney 
shall  file  the  same  with  the  justice  or  clerk  issuing  such  execution  or  other 
process,  or  attachment.*'  Further  than  this,  the  statute  contains  no  express 
declaration  upon  the  subject.  In  Super  v.  Alkire,  37  Ark.  283,  this  court 
held:  "When  a  schedule  of  the  homestead  has  been  filed  against  an  execu- 
tion, it  is  not  necessary  to  file  another  against  an  alias  execution  on  the  same 
judgment,  where  there  has  been  no  change  of  circumstances. "  The  only  rea- 
son assigned  for  this  ruling  is,  "there  can  be  no  reason  for  a  second  selection 
or  schedule  in  the  same  case,  where  there  has  been  no  change  of  circum- 
stances*'* But  the  reasoning  for  tfaie  rule  in  Euper\.  Alkire  does  not  apply 
to  personal  property.  The  law  fixes  and  designates  what  shall  be  the  home- 
stead of  a  resident  of  this  state;  it  is  the  place  of  his  actual  residence.    There 
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can  be  no  change  of  liomestead,  except  by  an  abandonment  of  it  as  a  place  of 
residence.  In  the  very  nature  of  the  case  there  can  be  no  reason  for  filing  a 
second  schedule  against  an  alias  execution  on  the  same  judgment,  when  there 
has  been  no  change  of  circumslances.  In  that  case,  the  object  of  the  law  is 
accomplished  by  the  filing  of  one  schedule  against  all  executions  on  the  same 
judgment,  and  the  office  of  the  schedule  is  performed  by  fixing  the  metes  and 
bounds  of  the  homestead.  But,  in  the  case  of  personal  property,  it  is  im- 
portant to  both  parties  to  the  execution,  that  the  defendant  shall  have  the 
right  and  be  required  to  make  his  schedule  and  claim  his  exemption  upon  the 
issue  of  each  execution.  He  may  sell  or  exchange  the  exempted  property.  It 
may  die,  be  destroyed,  or  depreciate  or  increase  in  value.  He  may  acquire 
additional  property.  He  may  wish  to  change  his  exemption  and  take  other 
property  in  lieu  of  it.  It  is  not  to  be  presumed  that  he  will  always  desire  to 
retain  the  same  property  as  his  exemption;  and  it  cannot  be  authoritatively 
ascertained  when  he  does  wish  to  change  his  exemption,  as  in  case  of  the 
homestead,  unless  he  manifests  such  desire  by  the  filing  of  a  schedule  upon 
the  issue  of  each  execution.  If  he  is  not  required  to  file  a  schedule  upon  the 
issue  of  every  execution,  what  right  has  he  to  change  his  exemption  upon  the 
issue  of  an  alias  execution  after  he  has  made  his  selection  upon  the  issue  of 
the  first?  We  hold  he  is  required  to  file  a  scliedule,  in  the  manner  prescribed 
by  the  statute,  upon  the  issue  of  each  execution,  in  order  to  hold  his  exemp- 
tion of  personal  property.  Finley  v.  Sly,  44  Ind.  267;  Thomp.  Homest.  & 
Ex.  §  855;  Freem.  Ex'rs,  §  215.    Judgment  affirmed. 


Fort  v.  Black  et  ah 

(Supreme  Court  of  Af^uinsas.    February  11, 1888.) 

Chattel  Mortoa«e8— Futubb  Supplies. 

Where  a  mortgage  was  executed  to  secure  the  jmyment  of  any  sum  that  might  be- 
come due  for  supplies  to  be  furnished  by  the  mortgagee*  to  the  mortgagor  oy  the 
1st  of  October  following,  held,  that  the  account  contracted  by  mortgagor  after  said 
date  was  not  secured  by  the  mortgage. 

Appeal  from  circuit  court,  Monroe  county;  M.  T.  Sanders,  Judge. 

This  was  an  action  brought  by  plaintiff.  Fort,  to  recover  a  mare  which  de- 
fendants took  under  a  chattel  mortgage  executed  May  11, 1883,  to  Tomlinson 
A  Letsom,  to  secure  a  promissory  note  for  $200  given  for  supplies  furnished 
and  to  be  furnished,  (all  amounts  in  excess  of  said  sum  to  be  first  paid  ''before 
any  part  of  first  $200  is  paid,"^  conditioned  that  if  mortgagor  should  pay  the 
sum  therein  mentioned,  ''and  all  indebtedness  that  might  then  be  due,  together 
with  the  costs  of  trust,  on  or  before  the  1st  day  of  October,  1883,  then  the 
conveyance  to  be  void."  Plaintiff  dealt  with  the  said  firm  until  April  9, 1884. 
On  May  21«  1884,  after  giving  plaintiff  all  credits  to  which  he  was  entitled, 
there  was  still  a  balance  due  of  $134.87.  After  the  1st  day  of  October,  1883, 
plaintiff  got  supplies  to  the  value  of  $219.68.  On  1st  day  of  October,  1883,  he 
owed  Tomlinson  &  Letsom  $274.52.     Out  of  the  crop  of  cotton  moitgaged  he 

paid  said  firm,  up  to  May  21, 1884,  $402.03.    On day  of  May,  1884, 

defendants  Black  &  Letaom  purchased  the  note,  mortgage,  and  account  from 
Tomlinson  &  Letsom,  and  took  possession  of  the  mare  mentioned  in  the  mort- 
gage. This  case  was  tried  Octol>er  8, 1886,  upon  an  agreed  statement  of  facts, 
the  accounts  of  Tomlinson  &  Letsom  with  plaintiff,  the  mortgage,  and  testi- 
mony as  to  value  of  mare,  and  her  detention.  The  court,  sitting  as  a  jury, 
found  the  facts  and  law  to  be  that  the  mortgage  "was  a  lien  and  security  for 
the  goods  sold  and  advances  made  by  Tomlinsoti  &  Letsom  to  plaintiff  after 
the  1st  day  of  October,  1883."  Judgment  for  defendants,  and  plaintiff  ap- 
pealed. 

John  C,  Palmer,  for  appellant.     Grant  Qreen,  Jr.,  for  appellees. 
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GooKRiLL,  0.  J.  The  mortgage  was  executed  to  secure  the  payment  of  a 
past  due  account,  and  any  sum  that  might  become  due  for  supplies  to  be  fur- 
nished by  the  mortgagees  to  the  mortgagor  by  the  1st  of  October  following. 
That  security  for  advances  to  be  made  was  limited  to  the  amount  that  might 
be  due  on  the  day  indicated,  is  obvious  from  the  language  of  the  mortgage. 
It  recites  that  it  was  executed  to  secure  the  note  due  October  1st,  and  "all 
other  indebtedness  that  might  [may]  then  be  due  the  parties  of  the  first  part.'' 
It  is  competent  for  the  parties  thus  to  limit  the  operation  of  the  security,  and 
when  the  time  within  which  advances  are  to  be  made  is  limited  by  the  terms 
of  the  mortgage,  the  instrument  secures  no  advances  made  after  the  expiration 
of  the  time.  1  Jones,  Mortg.  §  377;  Miller  v.  Whittier,  36  Me.  577;  Johnson 
v.  Anderson,  30  Ark.  745;  HugTies  v.  Johnson,  38  Ark.  285.  It  follows  that 
the  account  contracted  by  the  appellant  after  October  1, 1883,  was  not  secured 
by  the  mortgage.  Cotton  which  was  covered  by  the  mortgage  was  turned  over 
to  the  mortgagees  to  be  sold,  and  from  the  sales  made  by  them  they  received 
money  enough  to  pay  off  the  mortgage  debt.  They  could  not  divert  the  money 
raised  by  ttie  sale  of  the  mortgaged  property  from  the  discharge  of  the  mort- 
gage debt  without  the  assent  of  the  mortgagor.  €hreer  v;  Turner,  47  Ark.  17. 
The  only  pretense  that  he  did  assent  must  be  sought  for  in  a  stipulation  of  the 
mortgage  quoted  below.  When  he  executed  the  instrument  he  made  his  note 
to  the  mortgagees  for  $200,  as  security  for  the  supplies  furnished  and  to  be  fur- 
nished; but  lest  the  amount  to  be  advanced  within  the  time  limited  mightex- 
ceed  $200,  the  following  provision  was  inserted:  '*  All  amounts  in  excess  of 
said  sum  to  be  first  paid  before  any  part  of  first  $200  is  paid.'*  This  stipula- 
tion must  be  construed  with  reference  to  the  secured  debt  in  excess  of  $200» 
and  nothing  is  found  in  the  context  to  authorize  the  mortgagees  to  apply  the 
proceeds  of  the  mortgaged  property  to  the  payment  of  a  debt  not  contemplated 
by  the  mortgage.  In  point  of  fact,  the  mortgagees  have  never  undert^en  to 
make  an  appropriation  of  any  payment  to  the  unsecured  account  in  preference 
to  the  secured  debt.  This  is  shown  by  their  statement  of  the  mortgagor's  ao- 
count,  as  presented  in  evidence.  It  is  an  ordinary  running  account,  charging 
him  with  advances  as  they  were  made,  beginning  with  the  items  due  when  the 
note  was  executed ;  and  crediting  him  with  the  proceeds  of  cotton  as  sales  were 
made.  Balances  were  struck  from  time  to  time,  showing  that  the  payments- 
were  credited  on  the  account  generally,  without  reference  to  the  security. 
This  was  an  appropriation,  by  the  creditors,  of  payment  to  the  older  items  of 
the  account,  and  resulted — ^just  as  the  law  would  imply,  in  the  absence  of  an 
active  appropriation  on  their  part  (Kline  v.  Hagland,  47  Ark.  Ill) — in  the 
payment  of  the  items  in  the  order  of  their  dates.  The  stipulation  above  quoted 
might  have  deferred  the  payment  of  the  older  items  to  the  amount  of  $200  until 
the  residue  of  the  debt  subsequently  contracted  was  paid,  but  that  is  immate- 
rial, as  the  whole  secured  debt  has  been  paid.  The  mortgage  having  been  dis» 
charged  before  there  was  any  attempt  to  seize  the  mare  under  it,  the  courl. 
should  have  found  for  the  appellant.    Reversed  and  remanded. 


Jb'ENDERGRAss  et  gL  V.  Hellman  et  ah 

(Supreme  Court  of  ArTtcmaas,    February  11, 1S88.) 

AcooiTNT— Action  on— Defbnses—Bxtbnsion. 

In  an  action  on  an  account  the  defense  was  interposed  that  the  debt  was  not  yel. 
due,  because  a  note  covering  this  and  other  accounts  had  been  given.  Held  bad  on 
demurrer,  because  there  was  no  allegation  that  the  note  was  given  in  payment  of 
the  account,  or  that  the  time  of  payment  was  to  be  extended. 

Appeal  from  circuit  court,  Carroll  county;  J.  M.  Pittman,  Judge. 

Action  by  Hellman  Sc  Co.  on  an  account  against  Pendergrass  Bros.  De^ 
murrer  to  defendant's  answer  sustained.  Fiual  judgment  for  plaintiffs,  and 
defendants  appeal. 
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C.  W.  WatkinSt  for  appellants.    /•  if.  Hill,  for  appellees. 

Battle*  J.  This  is  an  action  on  an  account  for  $1,134.71.  The  defend- 
ants, Pendergrass  Bros.,  answered  as  follows:  **  That  they  purchased  the  goods 
of  plaintiffs  in  the  amounts,  and  at  the  tiroes  set  forth  in  plaintiff's  complaint 
and  exhibits,  but  defendants  say  that  said  debt  is  not  now  due  and  payable, 
because*  they  say,  for  the  purpose  of  covering  all  such  bills  and  sums  as  these 
defendants  were  at  the  time  indebted  to  plaintiffs,  and  might  thereafter  pur- 
chase to  that  amount,  these  defendants,  on  the  5th  day  of  Januaiy,  1886,  exe- 
cuted and  delivered  to  plaintiffs  their  promissory  note,  signed  by  said  Arm  of 
Pendergrass  Bros.,  and  payable  to  said  plaintiffs  on  the  1st  day  of  January, 
1887,  for  the  sum  of  $1,200,  with  interest  thereon  from  due  until  paid  at  the 
rate  of  6  per  cent,  per  annum;  that  said  note  was  delivered  to  said  plaintiffs, 
and  the  same  is  still  in  the  hands  of  said  plaintiffs  or  their  assigns;  that  said 
note  was  duly  secured  to  said  plaintiffs  by  a  mortgage  on  certain  real  estate 
in  the  city  of  Eureka  Springs,  which  said  mortgage  was  also  delivered  to  sai(\ 
plaintiffs.  Said  note  and  mortgage  still  being  in  the  hands  of  plaintiffs  or  their 
assigns,  the  same  nor  a  copy  of  the  same  cannot  be  filed  herewith.  Said  de- 
fendants say  said  note  was  intended  to  cover  and  does  cover  all  that  these  de- 
fendants were  indebted  to  plaintiffs  at  the  time  of  the  execution  of  said  note, 
and  all  bills  purchased  from  them  since  that  time.  Wherefore,  they  say  that 
said  plaintiffs  ought  not  to  have  or  maintain  their  action  aforesaid."  Plain- 
tiffs filed  a  demurrer  to  the  answer,  and  the  court  sustained  it;  and  the  de- 
fendants failing  to  plead  further,  it  heard  evidence  as  to  the  correctness  of  the 
account,  and  rendered  judgment  in  favor  of  plaintiffs  against  defendants  for 
the  amount  sued  for;  and  defendants  appealed. 

The  only  question  presented  for  our  consideration  is,  are  the  facts  contained 
in  the  answer  sufficient  to  constitute  a  defense?  Appellants  admit,  in  the  an- 
swer, that  they  purchased  of  appellees  the  goods  charged  to  them  in  the  account 
sued  on,  in  the  amounts  and  at  the  times  set  forth  therein;  and  allege  that 
they  executed,  on  the  5th  of  January,  1886,  a  promissory  note  to  appellees,  for 
$1,200,  due  and  payable  on  the  1st  day  of  January,  1887,  and  bearing  interest 
from  due  until  paid,  at  the  rate  of  6  per  cent,  per  annum ;  and,  at  the  same 
time,  execifted  a  mortgage  to  secure  the  note.  For  what  purpose  were  they 
executed?  It  could  not  have  been  for  the  purpose  of  paying  the  account,  which 
only  amounted  at  that  time  to  $848.71.  If  such  had  been  the  case,  it  would 
have  been  natural  for  them  to  have  so  averred  in  their  answer.  But  instead, 
they  aver  that  the  note  "was  intended  to  cover,  and  does  cover,  all  that  de- 
fendants were  indebted  to  plaintiffs  at  the  time  of  the  execution  of  said  note, 
and  all  bills  purchased  from  them  since  that  time."  What  is  meant  by  these 
words  is  not  altogether  clear.  While  they  say  the  account  is  not  due,  they 
allege  as  their  reason  for  saying  so,  that  the  note  and  mortgage  were  executed 
in  Che  manner  stated.  It  is  evident,  if  there  had  been  any  agreement  to  extend 
the  time  of  payment  of  the  account  in  consideration  of  the  execution  of  the 
note  and  mortgage,  they  would  have  so  alleged.  When  all  they  could  have 
gained  by  their  defense  would  have  been  the  postponement  of  the  day  of  pay- 
ment, it  would  have  been  natural  for  them  to  have  set  up  the  agreement  in 
their  answer.  The  only  reasonable  construction  that  Ciin  be  placed  on  the  an- 
swer is,  the  note  and  mortgage  were  executed  for  the  purpose  of  securing  what 
appellants  owed  and  would  owe  appellees,  on  or  before  the  maturity  of  the 
note,  to  the  extent  of  $1,200,  the  amount  of  the  note.  Did  the  execution  of 
the  mortgage  and  note,  for  the  purpose  of  securing  appellees,  operate  to  ex- 
tend the  time  of  paying  the  account,  or  suspend  the  right  to  sue  on  it,  until 
the  maturity  of  the  note?  In  Pring  v.  Clarkson,  1  Bam.  &  C.  14,  "a  bill  of 
exchange  having  been  dishonored,  the  acceptor  transmitted  a  new  bill  for  a 
larger  amount  to  the  payee,  but  had  no  communication  with  him  respecting 
the  first.     The  payee  discounted  the  second  bill  with  the  holder  of  the  first, 
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which  he  received  back  as  a  part  of  the  amount,  and  afterwards,  for  a  valiia- 
ble  consideration,  indorsed  it  to  the  plaintiff.  It  was  held  that  the  second  bill 
was  merely  a  collateral  security,  and  that  the  receipt  of  it  by  the  payee  did  not 
amount  to  giving  time  to  the  acceptor  of  the  first  bill  so  as  to  exonerate  the 
drawer.  '*  Ernes  v.  Widdowson,  4  Car.  &  P.  151,  was  an  action  upon  two  bill» 
by  the  drawer  against  the  acceptor.  The  defense  was,  there  was  an  arrange- 
ment between  the  parties  to  the  action,  by  which  the  defendant  assigned  cer- 
tain property  as  security  for  certain  sums  then  due  and  to  become  due.  The 
deed  of  assignment  authorized  a  sale  of  the  property  after  six  months'  notice 
of  the  sale  was  given.  The  court  held  that  the  assignme»t  could  only  be  con- 
sidered as  a  collateral  security,  and  that  the  personal  remedy  was  not  sus- 
pended. In  Insurance  Co.  v.  Wilkinson^  35  N.  J.  Eq.  161,  it  was  held  that 
'*the  giving  of  a  bond  as  collateral  security  to  a  subsisting  bond  and  mortgage 
does  not,  per  se,  and  in  the  absence  of  any  ancillary  agreement,  operate  as  a 
suspension  of  the  right  to  prosecute  such  bond  and  mortgage"  until  the  ma*- 
turlty  of  the  second  bond.  U.  8.  v.  Hodge,  6  How.  279,  was  an  action  upon 
the  bond  of  a  defaulting  postmaster,  and  the  defense  was  that  the  postmaster* 
in  consequence  of  his  alleged  defalcation,  had  given  a  mortgage  to  secure  the 
government,  payable  in  six  months  from  date.  It  was  contended  that  the  ac- 
ceptance of  the  mortgage  had  the  effect  of  an  agreement  to  give  the  postmas- 
ter six  months  longer  in  which  to  pay  the  amount  he  was  owing,  and  dis- 
charged the  surety.  It  was  held  that  the  mortgage  was  a  collateral  security, 
and  there  being  no  agreement  to  extend  the  time  of  payment,  it  did  not  sus- 
pend the  remedy  on  the  bond.  The  following  authorities  are  to  the  same  ef- 
fect as  those  cited:  Ttoopenny  v.  Young,  3  Barn.  &  C.  208;  Brengle  v.  Busbey, 
40  Md.  141;  Burke  v.  Cruger,  8  Tex.  66;  Neimcewicz  v.  Qahn,  3  Paige,  614; 
Thi-U8ton  V.  James,  6  R.  1. 103;  Weakly  v.  Bell,  9  Watts,  273;  Caryw,  Whits, 
52  N.  Y.  138.  The  execution  of  the  note  and  mortgage  in  this  case  did  not, 
in  the  absence  of  any  agreement,  suspend  the  right  of  action  on  the  account 
sued  on,  and  the  answer  contains  no  defense.    Judgment  affirmed. 


Cox  V,  Vise. 

(Supreme  Court  of  Arkcmstis.     February  18, 1888.) 

Fbaudulbnt  Convbtancbs— Evidence— Declarations  and  Acts  op  Assignor  attrb 
Assignment. 

In  an  action  in  which  an  assignment  for  the  benefit  of  creditors  was  attacked  for 
fraud,  defendant's  witness  testified  that  after  the  assignment  and  attachment  by 
the  creditors  he  had  asked  assignor  how  much  he  owed  him :  that  assinior  replied^ 
**Nothing,"  and  that  he  did  not  care  what  became  of  his  debts;  that  his  creditors 
were  tryinff  to  beat  him,  and  he  would  rather  his  debtors  would  have  what  they 
owed  him  than  his  creditors ;  that  afterwards  assignor  came  to  him  and  told  him  he 
had  traded  his  account  to  D. :  that  D.  needed  the  money,  and  he  would  like  for  him  Uy 
pay  D.  what  he  owed  him ;  that  assig^nor  went  to  his  books,  and  the  books  showed 
that  the  account  had  been  settled  previous  to  the  assignment.  Heldy  there  being 
evidence  tending  to  establish  a  conspiracy  between  the  assignor  and  assignee  to  de> 
fraud  the  creditors  of  assignor,  such  testimony  was  competent  to  show  the  intent  of 
the  parties. 

Appeal  from  circuit  court,  Scott  county;  R.  B.  Kutherford,  Judge. 

Action  by  6.  Cox,  assignee  for  the  benefit  of  creditors,  against  C.  M.  Yise^ 
to  recover  possession  of  goods  of  assignor  attached  by  creditors.  Judgment 
for  defendant.    Plaintiff  appeals. 

Duval  <&  Cravens,  for  appellant.     Clendenning  <&  Read,  for  appellee. 

Battle,  J.  J.  M.  Hamilton,  being  the  owner  of  a  stock  of  goods,  and 
mucli  involved  in  debt,  assigned  and  transferred  tlieui  and  certain  book-ac- 
counts to  G.  Cox,  for  the  benefit  of  his  creditors.  This  was  on  the  6th  of 
August,  1884.  On  the  8th  of  the  same  month,  creditors  of  Hamilton  caused 
the  goods  to  be  attached.    The  ground  of  attachment  was,  Hamilton  had  dis- 
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posed  of  his  property  with  the  fraadulent  intent  to  cheat,  hinder,  and  delay 
his  creditors,  .^ter  the  goods  were  attached,  this  action  was  instituted  hy 
the  assignee  against  the  officer,  C.  M.  Vise,  who  had  seized  them,  to  recover 
possession  thereof.  In  the  trial  of  the  action,  evidence  was  adduced  tending 
to  prove  the  following  state  of  facts:  In  1881  L.  D.  Gilbreath  and  Hamilton 
entered  into  a  partnership  for  the  purpose  of  doing  a  mercantile  business,  at 
Waldron.  in  Scott  county,  in  this  state.  In  a  short  time  afterwards  Allen 
Brazier  became  a  partner.  In  July,  188S,  Brazier  withdrew  from  the  part* 
nerahip,  receiving  $700  for  his  interest.  In  January,  1884,  Gilbreath,  so  he 
states,  sold  his  inter^t  in  the  partnership  assets  to  Hamilton  for  $800,  on  a 
credit,  taking  his  note  therefor,  and  Hamilton  continued  (he  business.  About 
10  days  before  the  assignment,  he  (Hamilton)  received  from  McClury  &  Co.  a 
large  quantity  of  boots  and  shoes,  and  from  Schwab  Clothing  Co.  considerable 
clothing.  In  about  three  days  after  this,  G.  Cox,  the  assignee,  visited  him, 
to  see  if  he  would  sell  to  him  his  stock  of  goods.  He  (Cox)  believed  he  could 
boy.  Why,  he  does  not  state.  At  all  events,  he  saw  Hamilton  about  it  sev- 
eral times.  Instead  of  selling  to  him,  Hamilton  proposed  to  Gilbreath,  who 
is  his  ande,  to  let  1dm  have  his  stock  in  payment  of  what  he  owed  him,  so  far 
as  it  would  go.  Gilbreath  replied,  that  if  his  wife  wanted  the  goods,  she 
might  take  them,  and  realize  what  she  could.  Mrs.  Gilbreath  agreed  to  take 
the  stock  of  goods  at  their  invoice  price,  and  to  see  that  he  received  a  credit 
therefor  on  his  indebtedness  to  Gilbreath,  on  condition  she  could  sell  them  to 
Jeff.  Cox  at  50  cents  on  the  dollar  on  their  invoice  price.  On  the  next  day, 
6.  Cox,  who  desired  to  purchase  the  stock  of  Hamilton,  purchased  them  from 
Mrs.  Gilbreath  for  Jeff.  Cox,  at  50  cents  on  the  dollar,  having  negotiated  for 
them  through  Hamilton;  and  Jeff.  Cox  gave  his  note  for  the  purchase  money, 
payable  in  12  months.  On  the  next  day  after  the  sale  to  Cox,  B.  Baer,  a  cred- 
itor of  Hamilton,  caused  the  goods  to  be  attached,  to  secure  Hamilton's  in- 
debtedness to  him.  On  that  day  or  the  next,  the  sale  to  Cox,  at  his  request, 
was  rescinded,  and  the  goods  were  delivered  to  Mrs.  Gilbreath.  and  the  salQ 
to  Mrs.  Gilbreath  was  canceled,  and  the  goods  were  delivered  to  Hamilton. 
The  indebtedness  to  Baer  was  settled  by  Hamilton  and  Gilbreath  giving  their 
note  for  the  amount  sued  for;  and  the  attachment  was  discharged.  Hamil- 
ton then  set  about  making  an  assignment  for  the  benefit  of  his  creditors. 
Willie  the  deed  of  assignment  was  in  course  of  preparation,  Gilbreath  was 
asked  by  Hamilton  what  he  owed  him,  and  he  told  him  to  insert  61,000,  ''as 
that  would  be  as  much  as  the  goods  would  bring."  The  deed  was  drawn,  and 
G.  Cox,  who  had  been  so  anxious  to  buy  the  goods,  and  finally  bought  for  Jeff. 
Cox,  was  made  the  assignee,  and  Gilbreath  a  preferred  creditor  for  61,000, 
the  deed  providing  that  he  should  be  first  paid.  The  indebtedness,  as  shown 
by  the  deed,  was  $5,198.70.  The  assignee  took  possession  of  the  goods,  but 
found  among  them  but  few  new  goods.  All  these  transactions, — the  sale  to 
Mrs.  Gilbreath  and  Cox,  the  rescissions  thereof,  deliveries  of  possession  of  the 
goods,  and  the  assignment, — took  place  in  the  course  of  Siwe  days,  or  less  time. 
The  books  of  account  surrendered  by  Hamilton  to  his  assignee  were  in  bad 
condition.  Many  of  the  accounts  were  marked  "settled  in  full."  In  many 
instances  the  words  "settled  in  full"  had  been  erased,  but  still  left  intelligible 
in  some  cases,  and  in  others  not.  About  one-half  of  tlie  accounts  for  1884 
were  marked  "settled  in  full,"  in  pencil.  The  words  "settled  in  full,"  writ- 
ten under  the  accounts,  were  partially  erased  in  about  one-third  of  them;  the 
books  showing  an  effort  to  erase  had  been  made  with  partial  success.  They 
show  that  $275.24  had  been  collected  in  July,  1884,  within  a  short  time  before 
the  assignment.  J.  P.  Chllds,  a  witness  for  the  defendants,  was  allowed  to 
testify,  over  the  objection  of  plaintiff,  that  a  short  time  after  the  assignment 
and  lifter  the  goods  were  attached,  he  had  a  conversation  with  Hamilton,  in 
which  he  asked  Hamilton  how  much  he  owed  him,  and  Hamilton  replied, 
"Nothing,"  auid  that  he  did  not  care  what  beciime  of  his  debts;  that  his  cred- 
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itors  were  trying  to  beat  him,  and  he  would  rather  his  debtors  would  have 
what  they  owed  him,  than  bis  d — d  creditors;  that  he  also  asked  him  about 
one  Foyster's  debt,  and  he  replied  Poyster  was  a  poor  man,  and  he  would 
rather  he  would  have  his  debt  than  his  d — d  creditors,  who  were  trying  to 
beat  him;  that  Hamilton  came  to  him  in  November,  1884,  and  told  him  that 
he  had  traded  his  (Ghilds^)  account  to  Pat  Duncan;  that  Duncan  needed  the 
money,  and  he  would  like  for  him  (Chllds)  to  pay  what  he  owed  him;  that 
Hamilton  went  to  his  books,  and  the  books  showed  that  the  account  was  set- 
tled on  the  1st  of  July;  that  the  account  was  made  before  that  time,  and  that 
he  paid  it.  Other  evidence  was  introduced  in  the  trial  which  is  unnecessary 
to  mention  here.  The  bill  of  exceptions  does  not  show  it  contains  all  the  evi- 
dence adduced.  The  bill  of  exceptions  contains  some  Instructions  given  to 
the  jury,  but  inasmuch  as  they  present  no  questions  that  have  not  heretofore 
been  decided  by  this  court,  it  is  not  necessary  to  state  what  they  are.  Con- 
strued together  they  contain  no  error  prejudicial  to  appellant.  The  jury  re- 
turned a  verdict  in  favor  of  defendant.  Plaintiff  filed  a  motion  for  a  new 
trial,  which  was  overruled,  and  he  appealed. 

The  only  question  necessary  to  be  noticed  in  this  opinion  is,  was  the  testi- 
mony of  Childs  competent  evidence?  The  statements  made  by  Hamilton  tes- 
tified to  by  Childs  were  made  after  the  execution  and  delivery  of  the  deed  of 
assignment.  It  is  well  settled  that  the  declarations  of  a  party  to  a  sale,  trans- 
fer, or  assignment,  going  to  impair  the  vested  rights  of  one  claiming  under 
him,  and  made  after  the  sale,  transfer,  or  assignment,  are  inadmissible.  The 
reason  of  the  rule  is,  "after  a  vendor  has  parted  with  his  property,  he  has  no 
more  power  to  impress  the  title,  by  either  his  acts  or  his  declarations,  than  a 
mere  stranger."  But  there  is  an  exception  to  this  rule.  It  is,  that  "  when  a 
fraudulent  combination  is  established,  the  acts  and  declarations  of  any  one  of 
the  parties  thereto,  while  engaged  in  the  prosecution  of  the  common  design, 
may  be  proved  against  the  others."  They  are  competent  evidence  to  show 
the  intention  of  the  parties.  Before  such  declarations  are  admissible  under 
the  exception  to  the  rule,  "a  foundation  must  be  first  laid,  by  proof  suflS- 
cient,  in  the  opinion  of  the  judge,  to  establish,  prima  facie,  the  fact  of  a 
conspiracy  between  the  parties,  or  proper  to  be  laid  before  the  jury  as  tend- 
ing to  establish  such  fact."  Evidence  of  "a  very  slight  degree  of  concert  or 
collusion"  will  be  sufficient.  Mr.  Greenleaf,  in  treating  of  this  subject,  lays 
down  the  rule  as  we  have  stated  it,  and  adds:  "Sometimes,  for  the  saJse  of 
convenience,  the  acts  or  declarations  of  one  alleged  conspirator  are  admitted 
in  evidence  before  sufficient  proof  is  given  of  the  conspiracy,  the  prosecutor 
undertaking  to  furnish  such  proof  in  a  subsequent  stage  of  the  cause.  But 
this  rests  in  the  discretion  of  the  judge,  and  is  not  permitted,  except  under 
particular  and  urgent  circumstances,  lest  the  jury  should  be  misled  to  infer 
the  fact  itself  of  the  conspiracy  from  the  declarations  of  strangers."  It  is 
obvious,  from  the  rule  and  exception  as  stated,  that  no  reversible  error,  or 
error  prejudicial  to  an  appellant,  can  be  committed  if,  subsequent  to  the  ad- 
^  mission  of  the  evidence  of  the  declarations,  evidence  tending  to  establish  the 
'  conspiracy  or  confederacy  were  afterwards  introduced.  If  evidence  of  the 
declarations  were  admissible  in  any  order,  as  shown  by  the  evidence,  no  in- 
jury could  have  been  done  by  not  having  observed  the  order.  But,  as  said  by 
Mr.  Greenleaf,  the  ordinary  practice  should  not  be  departed  from,  "except 
under  particular  and  urgent  circumstances."  Place  v.  Minster,  65  N.  Y.  89; 
1  Greenl.  Ev.  (14th  Ed  J  §  111;  Cuyler  v.  McCartney,  83  Barb.  165:  Water- 
bury  V.  8turt€vant,  18  Wend.  360;  Hartman  v.  Diller,  62  Pa.  St.  43;  Clay- 
tor  y.  Anthony,  6  Rand.  (Va.)  285;  Cuyler  v.  McCartney,  40  N.  Y.  221; 
Abney  v.  Kingsland,  10  Ala.  361;  Stewart  v.  Thomas,  35  Mo.  206;  Ogden  v. 
Peters,  15  Barb.  560;  Wynne  v.  Qlidewell,  17  Ind.  449;  Bump,  Fraud.  Conv. 
(3d  Ed.)  585-588;  Humphries  v.  McCraw,  9  Ark.  99, 107;  Miner  v.  Phillips, 
42111.  123;  Taylor  v.  Robinson,  2  Allen,  562;  Winchestei-  v.  Charter,  97 Mass. 
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142;  Bates  v.  Ahleman,  18  Wis.  650;  Babb  v.  Clemson,  12  Serg.  &  R.  828: 
Clements  v.  Moore,  6  Wall.  299;  Myers  v.  Kimie,  26  111.  86;  P«c/c  v.  Cr<mse, 
46  Barb.  155. 

There  was  some  evidence  to  show  that  Hamilton  and  his  assignee  confed- 
erated to  defraud  Hamilton's  creditors;  and  that  the  declarations  of  Hamil- 
ton were  made  while  engaged  in  the  prosecution  of  their  common  design. 
The  evidence,  although  unsatisfactory,  is  sufficient  to  sustain  the  verdict  of 
the  jury  in  this  court.  The  bill  of  exceptions  failing  to  show  that  it  contains 
all  the  evidence  adduced  in  the  trial,  it  would  be  presumed,  if  it  did  not  con- 
tain what  it  does,  that  the  action  of  the  court  in  admitting  Ghilds'  testimony, 
and  that  the  verdict  of  the  jury,  were  sustained  by  sufficient  evidence.  Judg- 
ment affirmed. 


Valley  Distilling  Co.  o.  Atkins. 
(Supreme  Court  of  Arkansas.    February  25, 1888.) 

1.  Praudttlekt  Convetancbs — Bill  of  Sale— Retention  of  Possession, 

An  insolvent  gave  a  bill  of  sale  of  the  fixtures  used  by  him  in  his  saloon  to  his 
brother,  who  was  employed  in  the  saloon,  but  retained  possession  of  the  saloon  and 
fixtures,  as  owner,  until  the  goods  were  attached  bv  his  creditor,  when  the  brother 
claimed  them  under  the  sale.  Held,  that  the  continuance  of  possession  after  sale 
was  primfia  facte  evidence  of  a  secret  trust,  which  is  fraudulent  as  to  creditors,  and 
this  presumption  is  not  overcome  by  the  testimony  of  the  attorney  who  drew  the 
bill  of  sale  that,  at  the  time  of  its  execution,  the  vendee  delivered  to  the  vendor  a 
note  which  he  supposed  to  be  the  one  described  as  the  consideration  in  the  bill  (rf 
sale.^ 

^  Same— Proof  of  Bona  Fides— Documentart  Evidence. 

In  an  action  between  an  attaching  creditor  and  his  debtor^s  vendee,  neither  the 
acknowledgment  of  the  receipt  of  payment  in  the  instrument  evidencing  the  trans- 
fer, or  a  receipt  indorsed  upon  it  by  the  vendor,  is  competent  to  prove  the  bona 
ftdes  of  the  sale;  it  must  be  shown  dehors  the  instrument,  when  the  vendor  at  the 
time  of  the  sale  is  known  by  the  vendee  to  be  insolvent. 

Appeal  from  circuit  court,  Crawford  county.    R.  B.  Rutherford,  Judge. 
BenUm  J,  Broum,  for  appellant. 

CocKRiLL,  C.  J.  The  issue,  in  this  case,  was  whether  the  goods  levied  on 
l>y  the  sheriff  under  an  attachment  against  W.  O.  Atkins,  at  the  suit  of  the 
Valley  Distilling  Company,  belonged  to  the  defendant  in  the  attachment  at 
the  time  of  the  levy,  or  to  the  interpleader,  H.  G.  Atkins.  The  only  question 
necessary  to  consider  is,  was  the  evidence  suliicient  to  sustain  a  verdict  for 
the  claimant?  To  show  title  in  himself,  he  gave  in  evidence  a  bill  of  sale  exe- 
cuted by  W.  O.  Atkins  to  him  on  the  Ist  of  November,  1885,  transferring  a 
lot  of  furniture,  such  as  chairs,  stoves,  lamps,  etc.  The  bill  of  sale  recited 
that  it  was  made  for  the  purpose  of  paying  a  note  which  the  vendee  held 
■against  the  vendor  for  $240,  and  interest;  and  it  was  proved  by  the  attorney 
who  had  been  employed  to  draw  the  instrument  that  at  the  time  of  its  execu- 
tion the  vendee  delivered  to  the  vendor  a  note  which  he  supposed  to  be  the 
one  described  as  the  consideration  in  the  bill  of  sale.  For  the  creditor,  it  was 
proved,  or  admitted  as  true,  upon  the  trial,  that  W.  O.  Atkins  was  in  business 
as  a  saloon-keeper,  at  the  time  of  the  sale,  and  was  hopelessly  insolvent;  that 
H.  G.  Atkins  was  his  brother,  and  was  employed  by  him  at  the  saloon;  that 
the  property  described  in  the  bill  of  sale  was  the  furniture  and  fixtures  in  the 
saloon;  that  W.  O.  Atkins  was  held  out  as  the  owner  of  the  saloon  and  the 
furniture,  after  the  alleged  sale  as  before,  until  the  property  was  seized  under 

*  Respecting  the  change  of  possession  sufficient  to  overcome  the  presumption  of  fraud. 
as  against  the  creditors  of  the  vendor,  and  when  that  is  a  question  for  the  jury^see  Stuli 
V.  Welgle.  (Pa.)  8  Atl.  Rep.  578;  McClain  v.  Buck,  (Cal.)  14  Pac.  Rep.  876;  Hogan  v. 
Cowell,  Id.  780;  Dodge  v.  Jones,  (Mont.)  Id.  707;  Young  v.  Poole,  (Cal.)  13  Pac.  Rep, 
492;  Cook  v.  Rochford,  (Cal.)  12  Pac.  Rep.  568,  and  note. 
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attachments  against  him  on  the  28th  of  December,  following,  when  H.  G. 
Atkins,  for  the  first  time,  was  known  to  lay  claim  to  the  property* 

The  continuance  in  the  possession  of  the  vendor,  after  the  sale,  "was  a  sign 
of  trust,"  as  was  said  in  Twyne's  Coney  2  Coke,  212,  but  according  to  the  rule 
adopted  by  this  court,  not  a  conclusive  sign.  Hempstead  v.  Johnston^  18 
Ark.  123,  and  cases  cited;  Puckett  v.  Heed,  31  Aj-k.  131;  Railway  v.  Page, 
35  Ark.  304.  It  is  prima  facie  evidence  of  a  secret  trust,  which  is  fraudu- 
lent as  to  creditors,  and,  if  unexplained,  the  presumption  becomes  conclusive. 
The  courts  are  at  variance  with  each  other,  and  sometimes  with  themselves, 
as  to  how  far  a  vendee  must  go  in  such  a  case  in  his  explanation  of  the  trans- 
action and  possession,  to  exonerate. himself.  2  Kent  Comm.  *520,  *529,  note 
[a.]  But  that  the  burden  of  proof  is  shifted  to  him,  to  show,  at  least,  the 
bona  fides  of  the  sale,  is  well  settled;  and  to  establish  banafi/ies,  a  sufficient 
consideration  for  the  purcliase  must  be  shown.  In  this  case,  the  proof  of  the 
consideration  fell  short  of  the  mark,  and  there  was  no  other  effort  made  to 
show  good  faith.  In  a  contest  between  a  creditor  and  his  debtor^s  vendee, 
where  circumstances  are  adduced  in  evidence  establishing,  as  in  this  case, 
prima  facie  fraud  against  the  creditor,  which  shifts  the  burden  of  showing 
bona  fides  to  the  party  relying  upon  the  transfer,  the  recital  of  consideration 
in  the  instrument  of  sale  is  regarded  res  inter  alios  acta,  and  not  compe- 
tent evidence  to  prove  the  consideration.  Bump,  Fraud.  Conv.  594;  Prescott 
V.  Hayes,  43  N.  H.  593;  Manufacturing  Co.  v.  Dysart,  62  Pa.  St.  62;  Hub- 
bard V.  Allen,  59  Ala.  283;  Rose  v.  Colter,  76  Ind.  590;  Horton  v.  Dewey,  53 
Wis.  410,  10  N.  W.  Rep.  599.  Th^e  must  be  evidence  dehors  the  instru- 
ment. Raskins  v.  Shannon,  3  N.  Y.  310.  The  acknowledgment  of  the  re- 
ceipt of  payment  in  the  instrument  evidencing  the  transfer,  or  a  receipt  in- 
dorsed upon  Jt  by  the  vendor,  is  not  sufficient.  Bolton  v.  Johns,  5  Pa.  St. 
145.  The  proof  of  consideration  must  go  beyond  a  mere  paper  acknowledg- 
ment of  it,  such  as  would  be  binding  between  the  parties.  Hanfoid  v.  Aj^t- 
clier,  4  Hill,  295. 296.  The  surrender,  by  the  vendee,  of  a  note  or  an  account, 
which,  the  instrument  recites,  is  due  from  the  vendor  to  him,  is  not  sufficient. 
It  must  be  proved  that  the  supposed  debt  is  an  honest  one.  It  must  not  be 
left  to  inference.  Merrill  v.  Locke,  41 N.  IT.  486;  Hai\ford  v.  Artchei',  supra; 
Allen  V.  Coioan,  28  Barb.  99;  White  &  T.  Lead.  Cas.  Eq.  106,  etseq. 

The  case  is  analogous  to  that  of  an  action  on  a  promissory  note  by  an  in- 
dorsee, where  the  defense  is  fraud.  The  introduction  of  the  note  indorsed 
before  maturity  makes  a  prima  facie  case  of  a  bona  fide  holder  for  value; 
but  when  fraud  in  the  inception  of  the  note  is  established,  the  presumption 
of  the  payment  of  value  is  overcome,  and  the  burden  is  shifted  to  the  holder 
to  show  that  he  paid  a  consideration.  Tabor  v.  Bank,  48  Ark.  454,  3  S.  W. 
Rep.  806;  Rose  v.  Colter,  supra.  The  only  evidence  of  a  consideration,  out- 
side of  the  recital  of  the  bill  of  sale,  was  the  testimony  of  the  witness  who 
saw  the  vendee  deliver  to  the  vendor  a  note  which  he  supposed  to  be  the  one 
described  in  the  bill  of  sale.  Conceding  that  this  establishes  the  fact  that  the 
vendee  surrendered  to  the  vendor  a  note  executed  by  the  latter,  it  was  not 
sufficient  to  prove  an  honest  debt  between  the  parties  as  against  the  attaching 
creditor.  It  was  no  better  evidence  than  the  vendor's  receipt  as  for  money 
paid,  or  what  the  parties  said  about  the  transaction  at  the  time,  and  was  in- 
sufficient to  establish  the  payment  of  a  good  consideration.  Cases,  supra. 
In  the  cases  of  Splawn  v.  Martin,  17  Ark.  146;  Hempstead  Y.Johnston,  18 
Ark.  123;  and  Mandel  v.  Peay,  20  Ark.  325, — there  was,  as  the  court  finds, 
in  each  a  failure  to  establish  a  prima  facie  case  of  fraud  by  the  party  attack- 
ing the  sale.  There  was,  therefore,  no  shifting  of  the  burden  of  proof,  and 
no  necessity  to  prove  more  than  was  there  demanded  as  to  the  bona  fides  of 
the  debt.  We  have  not  been  asked  by  the  appellant  to  determine  what  bear- 
ing the  case  of  Davis  v.  Meyer,  47  Ark.  210,  1  S.  W.  Rep.  95,  has  upon  the 
facts  of  this  case.    It  could  not  operate  to  benefit  the  appellee.    It  was  only 
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on  proof  of  a  good  consideratioii  that  there  could  be  room  for  the  jury  to  find 
that  the  interpleader  had  overcome  the  prima  facie  case  of  fraud  made  by  his 
admission  at  the  trial,  of  the  insc^vency  of  the  vendor  at  the  time  of  the  sale, 
and  the  continuance  of  his  possession  thereafter.  Tifft  v.  Barton^  4  Denio, 
171;  Rose  v.  Colter^  supra. 

As  the  proof  wholly  fails  to  establish  the  bona  fides  of  the  sale,  the  Judg- 
ment must  be  reversed,  and  the  cause  remanded  for  a  new  trial. 


Cupp  tj.  Welch  et  ah 
(Sfupreme  Cottrt  of  Arkcmsas.    February  25, 1888.) 

EXBCUTOBS  AKD  ADMINISTBATOBS— SaLE  OF  REALTY— ACKNOWLBDOMKNT  OF  DeED. 

Under  Ark.  St..  which  provides  that  administrators'  deeds  duly  acknowledged 
and  recorded  shall  vest  the  title  in  the  grantee,  and  be  evidence  of  the  facts  therein 
recited;  and  the  act  of  March  8, 1883,  which  provides  that  all  deeds  recorded  prior 
to  January  1, 1888,  shall  pass  title  even  though  the  acknowledgment  of  the  instru- 
ment may  have  been  defective,  and  the  record  of  such  instrument  shall  be  valid, — 
an  adminiBtrator's  deed,  purporting  to  have  been  acknowledged  and  duly  recorded 
prior  to  January  1, 1883,  is  competent  and  prima  facie  evidence  of  its  retitals  as  to 
the  legality  and  regularity  of  the  sale,  although  the  acknowledgment  may  have 
been  defective. 

Appeal  from  circuit  court,  Greene  county;  W.  H.  GAT£,>Judge. 
X.  L.Mack,  for  appellant.    E,  F,  Brototi,  for  appellees. 

Battle,  J.  This  action  was  instituted  by  appellees,  James  C.  and  Ivey  B. 
Welch,  against  appellant,  Margaret  E.  Cupp,  to  recover  a  certain  tract  of 
land  in  Greene  county.  Appellees  allege  in  their  complaint  that  their  grand- 
father, Ivey  Welch,  died  seized  and  possessed  of  the  land;  that  they  are  his 
sole  heirs,  and  entitled  to  its  possession;  and  that  appellant  has  been  in  un- 
lawful possession  for  16  years.  Appellant  answered  and  admitted  that  Ivey 
Welch  died  seized  and  possessed  of  the  land,  but  alleged,  among  other  things, 
that  A.  L.  Stewart  was  duly  appointed  administrator  of  his  estate  by  the  pro- 
bate court  of  Greene  county;  that  said  administrator  was  ordered  and  directed 
by  the  Greene  probate  court,  at  its  October  term  for  1867,  to  sell  the  laud; 
that,  in  obedience  to  said  order,  it  was  sold  at  public  sale  by  the  administra- 
tor, and  was  purchased  by  Jacob  Cupp,  her  liusband;  that  the  sale  was  re- 
ported to  and  confirmed  by  the  probate  court,  and  the  administrator  was  or- 
dered to  convey  the  land  to  the  purchaser,  which  he  did;  that  Cupp  took  pos- 
session under  the  deed  executed  to  him,  and  held  the  same  continuously  until 
1882;  that  it  constituted  his  homestead  at  the  time  he  died;  and  that  she  has 
held  possession  since  his  death.  She  also  plciided  the  statute  of  limitations. 
In  the  trial,  appellees  introduced  evidence  tending  to  prove  the  allegations  in 
their  complaint.  Appellant,  on  her  part,  introduced  evidence  tending  to 
prove  that  the  records  of  the  probate  court  of  Greene  county  prior  to  1876 
were  burned  in  that  year;  that  Stewart  was  the  administrator  of  the  estate  of 
Ivey  Welch,  the  former  owner  of  the  land  in  controversy;  that  an  order  to 
sell  the  land  was  made  by  the  probate  court;  and  that  it  was  sold  and  pur- 
chased by  Cupp.  The  deed  was  also  introduced  in  evidence.  It  recites  sub- 
stantially what  is  alleged  in  appellant's  answer  in  respect  to  the  order  of  sale, 
report,  and  confirmation  thereof,  and  that  the  purchase  money  had  been  paid. 
It  purports  to  have  been  acknowledged  by  Stewart,  as  administrator,  before 
James  N.  McCullough.  an  acting  and  duly-commissioned  justice  of  the  peace 
in  and  for  Greene  county,  on  the  27th  of  J  uly,  1869,  and  was  recorded  on  the 
24th  of  February,  1870,  and  on  the  31st  of  August.  1885.  Evidence  was  ad- 
duced tending  to  show  that  the  deed  was  not  acknowledged  before  McCul- 
LOUQH,  before  whom  it  purports  to  have  been  acknowledged,  and  that  the  cer- 
tificate of  acknowledgment,  and  the  name  thereto  signed,  were  in  the  hand- 
writing of  Stewart.    The  court  below  instructed  the  jury  that  to  constitute 
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'*a  valid  sale  of  the  land  of  a  deceased  person  there  must  be  an  administrator 
duly  appointed  by  the"  proper  court,  and  an  order  of  sale  by  such  court,  a 
sale,  and  a  confirmation  thereof  by  the  court,  and  the  execution  of  a  deed; 
that  these  facts  may  be  proven  by  the  deed;  and.  if  the  defendant  held  under 
a  deed  purporting  to  have  been  executed  by  the  administrator  of  Welch,  and 
it  was  duly  recorded,  it  is  evidence  of  its  recitals;  but,  if  it  was  not  duly  ac- 
knowledged, as  required  by  law,  it  could  not  be  recorded,  and  would  not,  if 
recorded,  be  evidence  of  its  recitals;  and  that  there  was  no  acknowledgment 
of  the  deed  to  Cupp,  unless  Stewart  actually  appeared  in  person  before  the 
justice  of  the  peace,  and  acknowledged  it.  Appellant  objected  to  these  in- 
structions, and  now  relies  on  her  exceptions  to  the  same  as  ground  for  revers- 
ing the  judgment  of  the  court  below. 

The  deed  in  question  was  not  acknowledged  before  any  officer.  But  an  act 
was  passed  by  the  legislature  of  this  state  on  the  8th  of  March,  1883,  the  sixth 
aection  of  which  is  as  follows:  "All  deeds  and  other  conveyances  recorded 
prior  to  the  1st  day  of  January,  1883,  purporting  to  have  been  acknowledged 
before  any  officer,  and  which  have  not  heretofore  been  invalidated  by  any  ju- 
dicial proceeding,  shall  be  held  valid  to  pass  the  estate  which  such  convey- 
ance purports  to  transfer,  although  such  acknowledgment  may  have  been  on 
any  account  defective,  [excepting  only  cases  where  such  conveyances  shall 
have  been  executed  by  minors  or  insane  persons:]  provided,  that  the  record  of 
all  such  instruments  shall  be  as  valid  as  if  they  nad  been  acknowledged  and 
recorded  according  to  law." 

In  Qreen  v.  Abraham,  43  Ark.  420,  it  was  held  that  the  acknowledgment 
of  a  mortgage  before  the  mortgagee,  a  notary  public,  and  the  record  thereof, 
were  validated  by  the  act.  In  Johnson  v.  Richardson,  44  Ark.  365,  it  was 
held  the  act  validated  a  defective  acknowledgment  by  a  married  woman  of 
her  relinquishment  of  dower,  and  cut  off  her  right  to  dower  in  the  land  con- 
veyed. And  in  Apel  v.  KeJsey,  47  Ark.  413,  2  S.  W.  Rep.  102,  we  held  it 
validated  an  acknowledgment  of  a  deed  taken  before  a  justice  of  the  peace  of 
another  state  in  1879,  so  as  to  make  a  certified  copy  of  it  competent  evidence 
without  proof  of  its  execution,  it  having  been  recorded  prior  to  January  1, 
1883.  In  two  of  these  cases  the  acknowledgments  were  taken  before  officers 
not  authorized  to  take  them,  and  the  acknowledgments  and  the  record  of  the 
<leed8  were  void.  In  the  other  case  the  right  of  dower  of  the  wife  in  the  hus- 
band's lands  did  not  pass  to  the  grantee,  because  the  certificate  of  her  ac- 
knowledgment was  defective.  In  these  cases  the  effect  of  the  act  was  to  make 
the  deeds  as  valid  and  effectual  to  all  intents  and  purposes  as  they  would  have 
been,  had  they  been  properly  acknowledged  and  recorded  in  the  first  instance. 
The  statutes  of  this  state  provide  that  "all  deeds  of  conveyances  made  by  ad- 
ministrators, executors,  guardians,  and  commissioners  in  chancery,  and  deeds 
made  and  executed  by  sheriffs,  of  real  estate  sold  under  execution,  duly  made 
and  executed,  acknowledged  and  recorded,  as  required  by  law,  and  purport- 
ing to  convey  real  estate,  shall  vest  in  the  grantee,  his  heirs  and  assigns,  a 
good  and  valid  title,  both  in  law  and  equity,  and  shall  be  evidence  of  the  facts 
therein  recited,  and  of  the  legality  and  regularity  of  the  sale  of  the  lands  so 
conveyed,  until  the  contrary  be  made  to  appear."  Now,  if  the  effect  of  the 
act  of  March  8th,  in  the  cases  cited,  was  to  make  void  acknowledgments  and 
records  of  deeds  valid,  and  the  deeds  competent  evidence,  why  does  it  not 
make  the  deed  in  question  pn*/»a /acw  evidence  of  its  recitals,  and  of  the  le- 
gality and  regularity  of  the  sale  to  Cupp? 

In  Qreen  v.  Abraham,  supra,  in  speaking  of  the  power  of  the  legislature 
to  pass  curative  acts,  this  court  said:  "The  rule  applicable  to  cases  of  this  de- 
scription is  substantially  the  following:  If  the  thing  wanting,  or  failed  to  be 
<lone,  and  which  constitutes  the  defect  in  the  proceedings,  is  something  the 
necessity  for  which  the  legislature  might  have  dispensed  with  by  prior  stat- 
ute, then  it  is  not  beyond  the  power  of  the  legislature  to  dispense  with  it  by 
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subsequent  statute.  And  if  the  irregularity  consists  in  doing  some  act,  or 
the  mode  or  manner  of  doing  some  act,  which  the  legislature  might  have 
made  immaterial  by  prior  law,  it  is  equally  competent  to  make  the  same  im- 
material by  a  subsequent  law.  Cooley,  Const.  Lim.  463. "  The  manifest  object 
of  tlie  act  in  qutistion  is  to  make  all  deeds  recorded  prior  to  January  1, 18B3,  pur- 
portfng  u>  have  been  acknowledged  before  any  officer,  except  those  executed 
by  minors  and  insane  persons,  and  those  invalidated  by  judicial  proceedings 
before  the  passage  of  tiie  act,  as  valid  as  if  they  had  been  acknowledged  and 
recorded  according  to  law.  The  effect  of  it  is  to  give  to  the  deeds  to  which 
it  applies  the  same  force  and  effect  they  would  have  had  had  they  been  prop* 
erly  acknowledged  and  recorded  in  the  beginning.  The  deed  in  question  pur- 
ports to  have  been  acknowledged  before  an  officer,  and  was  recorded  before  the 
1st  of  January,  1883.  Did  the  legislature  have  the  power  to  give  it  the  same 
force  and  effect  it  would  have  had  had  it  been  properly  acknowledged  ?  We 
think  so.  The  office  performed  by  the  acknowledgment  of  a  deed  like  the  one 
in  question  is  to  make  the  deed  admissible  as  evidence,  without  any  proof  of 
its  execution  except  the  certificate  of  such  acknowledgment,  and  to  entitle  it 
to  record.  It  does  not  convey  the  land,  and  the  legislature  can  dispense  with 
it  altogetlier.  It  is  only  necessary  because  requir^  by  act  of  the  legislature. 
The  legislature  having  the  power  to  dispense  with  it,  or  to  prescribe  the  mode 
of  acknowledgment,  it  could,  by  subsequent  statute,  make  the  acknowledg- 
ment and  record  of  the  deed  in  question  as  valid  as  if  it  had  been  acknowl- 
edged and  recorded  according  to  law,  and  make  it  prima  faete  valid  to  pass 
the  estato  it  purpoits  to  transfer,  and,  thereby,  prima  facie  evidence  of  its 
recitals  and  the  regularity  and  legality  of  the  sale  made  by  the  administrator; 
and,  having  the  power,  has  done  so. 

The  judgment  of  the  court  below  is  therefore  reversed^  and  this  cause  is  re- 
manded for  a  new  trial. 


Hargis  et  al.  v.  Ditmobb  et  al. 
(Court  of  Appeals  of  Kentucky.    February  9, 1888.) 

pABTirrON— CONVBTANCB  OT  SHARB  TO  THIRD  PeBSON— EPFKCT  OF  DeBD. 

Where  a  general  warranty  deed  recites  that  the  grantors  therein  named,  having 
received  their  portion  in  division  of  lands  with  a  third  party,  and  at  the  request  of 
said  party,  who  signs  the  deed,  convey  "the  remaining  one-third  of  said  land"  to 
the  grantee  named,  said  third  party  having  the  equitable  title  to  the  whole  of  the 
land  described,  the  legal  title  vests  in  the  grantee,  notwithstanding  the  grantors 
had  the  legal  title  to  an  undivided  two-thirds  of  the  property. 

Appeal  from  circuit  court,  Simpson  county. 

G.  W.  Roarh  and  Geo.  C.  Harris,  for  appellants.  MUliken  cfe  Bush,  for 
appellee. 

Lewis,  J.  The  question  in  this  case  is,  what  effect  is  to  be  given  to  the 
following  deed?  "This  deed  of  conveyance  between  J.  H.  Miller  and  wife, 
W.  B.  Miller  and  wife,  grantors,  and  Ann  Miller,  wife  of  Philip  Miller,  gran- 
tee, witnesseth  that  whereas,  in  the  division  of  the  lands  of  Randolph  Miller, 
dec.,  among  his  three  sons  and  heirs,  J.  H.,  W.  B.,  and  Philip  Miller,  the 
said  J.  H.  and  W.  B.  have  already  received  each  their  portion  of  the  land, 
now,  in  consideration  of  said  fact,  and  at  the  request  of  said  Philip,  the  gran- 
tors hereby  deed  and  convey  to  Ann  Miller  the  remaining  one-third  of  said 
land,  bounded  as  follows:  ♦  ♦  ♦  containing  63  acres;  the  said  Ann  Mil- 
ler to  have  and  hold  the  same  to  herself,  her  heirs  and  assigns,  forever,  with 
covenant  of  general  warranty.  In  testimony,"  ete.  The  deed  was  signed 
and  duly  acknowledged  by  Philip  Miller,  as  well  as  those  specially  designated 
in  the  body  of  it  as  grantors.  Philip  Miller  having  died,  and  his  widow  hav- 
ing become  the  wife  of  Ditmore,  she  sold  the  tract  of  land  described  in  the 
deed  to  appellant  Hargis,  who  resisted  payment  of  the  purchase  price,  upoa 
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the  ground  she  had  no  title  to  it;  and  the  three  children  of  Philip  Miller,  be- 
ing parties,  claim  it  as  his  heirs  at  law. 

Notwithstanding  the  other  two  shares  of  the  original  tract  had  previonsly 
been  conveyed,  respectively,  to  J.  H.  and  W.  B.  Miller,  the  legal  title  to  two- 
thirds  undivided  of  the  63  acres  was  still  in  them,  though  Philip  Miller  was 
entitled  to  the  actual  ownership  of  the  whole  of  it,  and  might  have  compelled 
them  to  convey  the  legal  title  to  himself.  But,  instead  of  doing  so,  he  re- 
quested them  to  convey,  not  their  naked  legal  title  to  two-thirds  undivided  of 
the  land,  but  to  Ann  Miller  ''the  remaining  one-third  of  said  land,"  and  to 
covenant  to  warrant  the  title  thereto.  They  were  therefore  bound  to  her  for 
a  good  title  to  the  whole  tract  of  63  acres,  and  she  could  have  at  any  time 
sued  them  upon  that  warranty.  But  Philip  Miller,  having  requested  them  to 
thus  convey  with  warranty  the  entire  tract,  and  to  that  extent,  at  least,  l)e- 
come  a  party  to  the  deed,  could  not  himself,  while  living,  have  recovered  any 
part  of  the  land,  and,  if  he  could  not,  neither  can  his  heirs  now  do  so.  If  it 
was  not  the  intention  of  Philip  Miller  to  have  conveyed  to  his  then  wife  the 
entire  estate  in  the  land,  it  is  hard  to  tell  what  was  the  purpose  of  the  parties 
in  the  execution  of  the  deed.  Though  Philip  Miller  was  not  in  terms  named 
in  the  deed  as  a  grantor,  nevertheless  he  is  as  much  bound  by  the  conveyance 
and  covenant  of  warranty  as  if  he  had  in  the  usual  form  been  so  named,  and 
to  conArm  the  title  of  the  land  to  his  then  wife  is  but  carrying  out  the  pur- 
pose of  the  deed,  and  enforcing  his  implied  agreement  to  convey  to  her. 

Judgment  affirmed. 


Henderson  Cotton  Manuf'g  Co.  «.  Lowell  Maohine-Shops. 
(Court  of  Appeals  of  Kentucky.    February  U,  1888.) 

1.  IniTEREST— Payment— Bntirbtt  of  Contract. 

Under  a  contract  for  the  purchase  of  about  190,000  worth  of  machinery  for  a  cer- 
tain factory,  $76,000  worth  was  delivered.  A  few  months  later  another  lot  of  ma- 
chinery for  the  same  factory,  worth  neatly  $85,000,  was  delivered  by  the  same  party ; 
the  two  sales  having  been  treated  by  both  parties  as  parts  of  one  transaction.  HeULy 
that  payment  for  the  second  lot  of  machinery  fell  due  at  the  time  specified  In  Vote 
contract,  and  bore  interest  therefrom. 

3.  Sams— Liquidated  Account— Statement  Rbndbsbd. 

An  account  which,  with  the  debtor's  knowledge^  and  without  his  protest,  is  treated 
by  the  creditor  as  bearing  interest,  the  claim  bemg  a  large  one,  and  miming  more 
tnan  a  year.  Is  a  liquidated  account  from  the  time  a  statement  was  rendered  and 
payment  demanded,  and  bears  interest  from  that  time. 

8.  Appeal— Review— Non-Prbjudiciai/  Ebror. 

To  compute  interest  upon  an  account  up  to  the  time  of  trial,  and  then  deduct  the 
paymenta  made  upon  it,  with  interest  on  each  up  to  that  Ume,  although  erroneous 
under  Gen.  St.  Ky.  c.  00,  art.  1.  §  5,  providing  that  partial  payment  on  a  debt  bear- 
ing interest  shall  be  first  apphed  to  the  eztmguisnment  of  the  interest  then  due, 
cannot  be  taken  advantage  of  by  the  debtor  upon  appeal,  the  error  being  in  his 
favor. 

Appeal  from  circuit  court,  Henderson  county. 

This  was  an  action  by  the  Lowell  Machine-Shops  against  the  Henderson 
Cotton  Manufacturing  Company  for  balance  due  on  account.  Plaintiff  ob- 
tained judgment,  and  defendant  appeals. 

Montgomery  MerritU  for  appellant.  John  Young  Broton  and  Bdward  W. 
Hinest  for  appellee. 

Holt,  J.  The  appellant  purchased  of  the  appellee  the  machinery  for  a  cot- 
ton factory.  The  petition  does  not  aver  whether  the  contract  was  parol  or  in 
writing.  The  evidence  shows  that  it  was  made  by  telegram  and  letter.  It 
is  immaterial,  however,  to  the  consideration  of  the  questions  involved,  whether 
it  was  one  way  or  the  other.  It  was  for  tlie  purchase  of  about  $90,000  worth, 
payable  at  certain  times.    It  is  admitted  that  the  first  bill  of  about  $76,000  in 
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value  was  delivered  under  this  contract.  A  few  months  thereafter  a  second 
lot,  which  was  necessary  to  complete  the  eqaipment  of  the  factory,  was  fur- 
nished, it  amounting  to  nearly  $35,000.  The  appellant  claims  that  as  to  it, 
and  the  charges  for  storage,  traveling  expenses,  and  lahor  of  hands  to  put  the 
machinery  in  the  factoiy,  no  time  of  payment  was  fixed  hy  contract;  while, 
upon  the  other  hand,  the  appellee  insists  that  the  contract  made  prior  to  the 
delivery  of  the  first  lot  of  machinery  embraced  the  second  one.  The  principal 
of  the  account  amounted  to  $116,905.  The  appellant  during  the  year  of  the 
purchase,  and  that  following,  made  various  payments  upon  it  at  different 
times,  which  in  all  amounted  to  a  sum  equal  to  the  principal.  The  evidence 
plainly  shows  that  the  last  one  was  not  accepted  by  the  creditor  in  satisfac- 
tion of  the  balance  of  its  claim,  and  was  not  made  until  long  after  the  time 
of  payment  fixed  by  the  contract;  and  the  others  were  made  along  at  different 
times  during  the  interim,  none  of  them  as  early  as  the  contract  required. 

Upon  the  debit  side  of  the  account  filed  with  the  petition  the  items  of  prin- 
cipal, with  interest  upon  each,  are  added  together;  while,  upon  the  credit 
side,  the  payments  appear  with  interest  added  to  each  from  the  time  of  pay- 
ment. The  total  of  one  is  then  deducted  from  the  other,  leaving  a  balance  of 
$3,817.46  in  favor  of  the  appellee,  and  fordt  this  suit  was  brought.  This 
mode  of  counting  the  interest  was  erroneous.  Our  statute  provides:  ''Par- 
tial payment  on  a  debt  bearing  interest  shall  be  first  applied  to  the  extinguish- 
ment of  the  interest  then  due."  Gen.  St.  c.  60,  art.  1,  §  5.  It  was,  how- 
ever, prejudicial  to  the  appellee,  and  the  appellant  cannot  therefore  complain. 
It  contends,  however,  that  the  account  was  an  unliquidated  one,  but,  whether 
liquidated  or  unliquidated,  that  it  does  not,  as  a  matter  of  law,  bear  interest; 
and  as  the  interest  is  but  an  incident  of  the  debt,  and  follows  the  principal  as 
the  shadow  does  the  substance,  that  no  action  can  be  maintained  for  it  after 
the  payment  of  the  principal.  The  jury  were,  in  substance,  instructed  to  al- 
low interest  upon  the  price  of  the  first  lot  Of  machinery  from  the  time  it  was 
due,  save  as  qualified  by  the  contract;  and  to  do  so  as  to  the  subsequent  pur- 
chases, if  they  were  made  under  the  same  contract;  but  if  not  purchased  upon 
the  same  terms,  and  no  time  for  payment  fixed,  that  then  the  price  did  not 
draw  interest  until  the  account  was  rendered  and  payment  demanded.  The 
court  refused  to  comply  with  the  appellant's  request,  and  tell  them  that  the 
principal  of  the  account  had  been  paid,  and  therefore  the  suit  could  not  be 
maintained.  Of  course,  this  was  not  true,  if  any  portion  of  the  debt  bore  in- 
terest, because,  by  law,  any  payment  had  to  be  first  applied  to  its  extinguish- 
ment; and  the  total  of  the  payments  only  equaled  the  principal.  It  also  re- 
fused to  say  to  them  that  the  allowance  of  interest  was  a  matter  in  their  dis- 
cretion. The  appellant  admits  that  the  price  of  the  first  lot  of  machinery  was, 
by  the  contract,  payable  at  certain  times;  but  it  avers  that  the  appellee  indefi- 
nitely extended  the  time  of  payment;  and  it  therefore  denies  the  right  to  any 
interest  whatever.  It  clearly  appears,  however,  that  the  appellee  merely  in- 
dulged the  appellant,  and  allowed  the  debt  to  run  beyond  its  maturity.  There 
is  no  conflicting  evidence  upon  this  point.  The  first  installment  was  due  in 
June,  1884.  In  October  following,  the  appellee  notified  the -appellant  that 
interest  was  being  charged  upon  the  account,  and  no  objection  was  made  to 
it.  In  November  following,  the  president  of  the  appellant  (who  was  attend- 
ing to  the  matter)  offered  to  give  the  company's  note  for  the  balance  then 
owing.  In  December  thereafter,  he  examined  the  account  upon  appellee's 
books,  and,  as  the  burden  of  the  testimony  shows,  he  then  made  no  objection 
to  the  interest  charges.  In  July,  1885,  a  sale  of  the  factory  was  desired.  The 
appellant  was  fearful  that  the  appellee  would  interfere  with  the  sale.  The 
president  of  the  appellant,  both  as  an  individual  and  as  president,  guaian- 
tied  to  the  appellee,  in  writing,  that  the  property  should  bring  enough  to  pay 
the  balance  of  its  debt,  the  amount  named,  including  interest  as  well  as  prin- 
cipal.   During  the  entire  period,  from  the  time  when  the  first  installment 
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for  the  first  lot  of  machinery  became  due  until  the  last  payment  was  made  on 
October  16»  1885,  the  appeUee  was  frequently  requesting  payment.  It  is  evi- 
dent that  both  parties  uudei-stood  that  the  purchases  made  subsequent  to  the 
first  one  were  upon  the  same  terms.  It  is  equally  evident  that  the  juiy  so 
found,  because  they  allowed  the  balance  shown  by  the  account  sued  on,  and  it 
conformed  in  its  items  and  charges  to  this  view.  This  fact  renders  it  un- 
necessary, perhaps,  to  consider  further  the  refusal  of  the  court  to  tell  the  jury 
that  the  allowance  of  interest  was  in  their  discretion,  or  the  direction  to  them 
that,  in  the  absence  of  any  contract  fixing  the  time  of  payment,  the  account 
would  bear  interest  from  the  time  when  it  was  rendered,  and  payment  demanded. 
Both  reason  and  authority  say  that  if  by  the  terms  of  the  contract,  whether 
oral  or  written,  a  debt  be  due  at  a  certain  time,  then  it,  by  law,  carries  in- 
terest from  tliat  time,  in  the  absence  of  any  agreement  otherwise  by  the  par- 
ties. The  jury  having  found  this  state  of  case  as  to  the  entire  claim  of  the 
appellee,  instructions  in  the  alternative,  and  based  upon  a  different  hypothesis, 
whether  correct  or  incorrect,  cannot  affect  the  verdict.  If  this  were  not  so, 
yet  no  error  appears.  Prior  to  the  statute  of  1799,  it  is  questionable  whether, 
in  this  state,  any  debt  carried  interest  unless  it  was  evidenced  by  writing 
under  seal.  It  provided:  "All  debts  founded  on  any  specialty,  bill,  or  note 
in  writing,  ascertaining  the  demand,  shall  carry  interest  in  the  same  manner 
as  debts  due  on  a  bond  or  bill,  with  a  penalty  under  seal."  2  M.  &  B.  8t.  853,. 
§  2.  Neither  the  Revised  nor  the  present  General  Statutes  contain  any  sucb 
provision ;  and  there  is  now  no  statute  in  this  state  declaring  what  debts  shall 
bear  interest.  Guided  by  reason,  we  must  therefore  turn  to  the  general  law 
for  a  correct  solution  of  the  question.  Judicial  history  tells  of  a  confiict  of 
authority,  both  English  and  American,  upon  the  subject.  Perhaps  no  ques- 
tion exhibits  in  the  past  a  greater  variety  of  opinion.  In  some  instances^ 
cases  were  made  to  turn  upon  their  particular  circumstances,  and,  whether 
it  was  equitable  or  inequitable,  to  allow  interest.  In  others,  arbitrary  rules 
were  attempted  to  be  laid  down,  and  often  without  reference  to  the  reasons 
upon  which  they  should  be  founded.  They  were  as  variant  as  the  cases,  and 
productive  of  course  of  confusion,  instead  of  system.  Hence  there  is  little 
harmony  in  the  early  history  of  tliis  branch  of  the  law.  By  the  early  common 
law  it  was  unlawful  to  take  any  interest  iipon  any  debt  whatever.  All  in- 
terest was  usurious  until  the  statute  of  37  Hen.  YHI.  a  9.  The  first  ad- 
vance was  the  allowance  of  it,  as  a  matter  of  right,  upon  claims  evidenced  by 
writing  under  seal.  Next,  the  practice  for  a  while  was  not  uniform.  Some 
judges  allowed  it  upon  liquidated  claims  supported  by  simple  written  con- 
tracts, while  others  were  controlled  by  an  almost  superstitious  reverence  for 
a  seal ;  but,  at  last,  it  became  the  settled  practice  to  allow  interest,  as  a  mat- 
ter of  right,  upon  liquidated  claims,  when  evidenced  by  writing.  In  this 
country  a  more  liberal  rule  has  generally  prevailed  than  in  England.  Upon 
principle,  there  is  no  ground  for  a  distinction  between  liquidated  claims, 
whether  existing  in  parol  or  by  writing.  Why  should  the  allowance  of  in- 
terest be  made  to  depend  upon  the  character  of  the  mere  evidence  of  the  claim, 
instead  of  the.  contract  of  the  parties,  either  expi-essed  or  implied?  If  A. 
orally  promised  to  pay  B.  $1,000,  which  he  owes  him,  by  a  certain  time,  why, 
after  default,  should  he  not,  in  reason  as  well  as  morally,  be  as  much  bound 
to  pay  interest,  as  if  the  promise  had  been  in  writing?  In  either  case  the  par- 
ties themselves  fix  the  time  of  payment.  Our  couits,  perceiving  the  wisdom 
as  well  as  the  justice  of  it,  have,  therefore,  adopted  the  rule  to  allow  interest 
as  a  matter  of  law,  where  a  claim  is  liquidated,  and,  by  the  contract,  whether 
oral  or  written,  express  or  implied,  is  payable  at  a  certain  time.  The  common 
law  is  of  such  a  flexible  character  as  to  admit  of  such  extension.  This  fact 
illustrates  its  wisdom.  Its  principles  are  not  fluctuating  and  uncertain,  but 
so  framed  as  to  be  applicable  to  the  varying  conditions  of  business  and  so- 
ciety. 
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Thetme  ground  upon  which  to  pnt  the  allowance  of  interest  is  the  fault  of 
the  party  who  is  to  pay  the  debt.  If  he  has  made  default  of  payment,  then, 
fx  aequo  et  bono,  he  should  reimburse  the  creditor  for  Iceeping  him  out  of  the 
use  of  h]8  money.  He  should  render  an  equivalent  for  the  use  of  what  is  not 
bis  own.  If  there  be  a  specified  time  for  payment,  and  a  failure  to  then  pay, 
or  a  demand  of  payment  of  a  liquidated  claim,  and  default,  then  the  debt 
should,  as  a  matter  of  law,  bear  interest  from  the  time  of  such- failure.  This 
is  the  current  of  authority,  and  it  is  supported  by  both  right  and  reason.  In 
the  case  of  Young  y.  Godbe,  15  Wall.  562,  the  supreme  court  said:  '*If  a  debt 
ought  to  be  paid  at  a  particular  time,  and  is  not,  owing  to  the  default  of  the 
debtor,  the  creditor  is  entitled  to  interest  from  that  time,  by  way  of  compensa- 
tion for  the  delay  in  payment.  And,  if  the  account  be  stated,  as  the  evidence 
went  to  show  was  the  case  here,  interest  begins  to  run  at  once.  **  1  Sutherland 
on  Damages  (page  596)  repeats  the  same  rule  when  he  says:  "In  this  country, 
the  principle  has  long  been  settled  that  if  a  debt  ought  to  be  paid  at  a  particu- 
lar time,  and  is  not  then  paid,  through  the  default  of  the  debtor,  compensa- 
tion in  damages,  equal  to  the  value  of  the  money  which  is  the  legal  interest 
upon  it»  shall  be  paid  during  such  time  as  the  party  is  in  default.  The  im- 
portant practical  inquiry,  therefore,  in  each  case  in  which  interest  is  in  ques- 
tion, is  what  is  the  date  at  which  this  legal  duty  to  pay,  as  an  absolute  pres- 
ent duty,  arose. *"  In  some  of  the  earlier  cases  in  this  state,  as  Harrison  v. 
HandUp^  1  Bibb.  448,  it  was  held  that  interest  could  not  be  allowed  upon  a 
mexcfaant's  account.  They  were  in  the  line  of  the  old  common-law  authori- 
ties, and  were  decided  when  the  statute  of  1799  was  in  force.  Undoubtedly, 
if  an  aoeount  be  not  payable  by  contract  at  a  particular  time,  the  debtor  should 
be  put  under  a  duty  to  pay  by  a  demand;  or,  what  is  equivalent  thereto,  an 
account  rendered.  An  account  is  to  be  considered  as  liquidated  after  a  de- 
mand of  payment,  with  knowledge  of  what  is  claimed  upon  the  part  of  the 
debtor,  and  without  objection  by  him;  or,  after  it  has  been  rendered  to  him, 
without  objection  to  it  upon  his  part  within  a  reasonable  time.  Walden  v. 
Shtrbumet  15  Johns.  409.  The  assent  of  both  parties  to  it,  as  stated,  is  thereby 
implied.  Story  says:  **An  account  rendered  shall  be  deemed  an  account 
stated,  from  the  presumed  approbation  or  acquiescence  of  the  parties,  unless 
objections  be  made  thereto  within  a  reasonable  time."  1  Story  Eq.  Jur.  g 
526.  The  rendering  of  the  account  is  equivalent  to  a  demand  of  payment.  It 
informs  the  debtor  as  to  the  character  and  amount  of  the  claim ;  he  may  ex- 
amine it,  and,  if  no  objection  be  made,  it  then  becomes  a  stated  one,  and,  from 
that  time,  a  liquidated  claim.  1  Suth.  Dam.  615.  He  then  knows  that  pay- 
ment is  desired,  and  he  then  becomes  chargeable  with  delinquency,  if  he  fails 
to  pay.  He  is  using  the  creditor's  means,  and  not  his  own,  and  he  should 
therefore  render  an  equivalent  by  paying  for  its  use.  In  case  of  an  unliquidated 
claim,  as  upon  a  quantum  meruit,  interest  is  not  allowable  as  a  matter  of  law, 
or,  prima  facie,  because  it  does  not  necessarily  follow  that  the  duty  has  been 
imposed  upon  the  debtor*to  pay  it.  In  such  cases,  therefore,  its  allowance 
or  disallowance  is  properly  left  to  the  discretion  of  the  jury,  to  be  exercised 
aecording  to  the  circumstances  of  the  case,  and  whether  he  has  been  delin* 
qaent  without  cause;  but  where  it  has  been  liquidated  by  a  rendering  of  the 
account  to  the  debtor,  or  demand  of  payment  made  of  him,  with  knowledge 
upon  his  part  of  its  character,  it  then  becomes  due  and  carries  interest  from 
that  time,  like  one  payable  by  contract  at  a  specified  time,  because  an  implied 
ecmtract  to  pay  it  then  arises.  In  this  instance,  pajTuent  of  the  account  was 
often  demanded,  with  knowledge  upon  the  part  of  the  debtor  that  interest  was 
daimed  and  being  charged  upon  it.  It  could  hardly  be  presumed  that  it  ex- 
pected to  be  indulged  upon  so  large  a  debt,  for  so  long  a  period,  without  the 
payment  of  interest.  Its  president  inspected  the  account  upon  the  books  of 
the  appellee,  and  it  continued  to  make  payments  until  they  amounted  to  a  sum 
equal  to  the  principal  of  the  debt.  Most  assuredly  the  claim  was  a  liquidated 
v.78.w.no.2 — 10  ^  T 
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one.  Hence,  if  it  did  not  appear  that  the  jury  found  that  the  entire  account 
was,  by  the  contract,  due  at  a  fixed  time,  yet  the  court  did  not  err  in  refusing, 
upon  the  facts  of  this  case,  to  teli  them  that  the  allowance  of  interest  was  in 
their  discretion.  If  sucli  had  been  the  case,  then,  it  is  true,  that  the  action 
pould  not  have  been  maintained  after  the  payment  of  the  principal. 

Our  conclusion,  after  a  careful  review  of  the  authorities,  and  as  thoughtful 
a  consideration  of  the  matcer  as  we  are  able  to  give  it,  is  that  interest  is  al- 
lowable as  a  matter  of  right  and  law  upon  an  account  from  the  time  when, 
by  the  contract,  it  is  payable,  or  from  the  time  it  becomes  a  liquidated  one, 
unless  the  parties  agree  otherwise.    Judgment  affirmed. 


Baldwin  et  al,  v.  Crow  et  al. 
(Covrt  of  Appeals  of  KerUiusky.    February  14, 1888.) 

1.  Sjllv— Conditional  Sale— Mortgage. 

A  note  given  in  part  payment  of  the  pnrohase  price  of  personal  propertr,  contain- 
ing the  provision  that  the  title  shaU  remain  in  the  vendor  until  the  note  is  paid, 
with  the  right  upon  default  to  take  possession  of  the  property  without  refunding 
any  money  previously  paid  on  account  of  said  purchase,  is  a  contract  for  an  abso- 
lute sale  and  mortgage  back  to  secure  payment  of  the  agreed  purchase  price.  > 

9.  Chattel  Mortgages— Lien—Notice— Execution  Creditor. 

Under  GJen.  St.  Ky.  c.  24,  $  10.  which  provides:  "No  deed  of  trust  or  mortg^age 
conveying  a  legal  or  equitable  title  in  real  or  personal  estate  shall  be  valid  gainst 
a  purcliaser  for  a  valuable  consideration,  or  against  creditors,  until  such  deed  shall 
be  acknowledged  or  proved  according  to  law,  and  lodged  for  record,  **— the  holder 
of  an  unrecorded  mortgage  of  personal  property,  having  |^ven  notice  of  his  mort- 
gage, may  arrest  a  sale  ox  the  property  under  a  levy  by  a  ludgment  creditor  of  the 
mortgagor  upon  a  judgment  recovered  prior  to  the  execution  of  the  mortgage. 

Appeal  from  circuit  court,  Jessamine  county. 

Ben.  P.  Campbell,  Wm.  Cromwell,  and  8imrcUl  dk  Bodley,  for  appellant! • 
Bronaugh  <t  Bronaugh,  for  appellees. 

Lewis,  J.  Baldwin  &  Co.  instituted  this  action  to  recover  of  the  sheriff  a 
piano  levied  on  as  the  property  of  one  Dennis  under  an  execution  against  him 
in  favor  of  Crow,  and,  the  law  and  facts  having  been  submitted  to  the  court, 
it  was  adjudged  the  property  was  subject  to  the  execution,  and  that  the  action 
be  dismissed.  It  appears  that,  several  years  subsequent  to  the  date  of  the 
Judgment  in  favor  of  Crow,  the  piano  was  delivered  to  Dennis,  who  executed 
therefor  to  Baldwin  &  Co.  three  notes  for  $150  each,  payable  in  6,  12,  and  18 
months,  and  containing  the  following  provision:    "This  note  is  one  of  a  se- 

1  Plaintiffs,  under  a  contract  of  sale,  sold  to  defendants  a  quantity  of  machinery  ^'for 
the  consideration  of  *  *  *  two  hundred  doUarSf  cash  m  hand;  six  hundred  dol- 
lars in  note,  due  Ist  November,  1888;  six  hundred  dollars  in  note,  due  1st  January,  1884: 
and  the  delivery  of  an  engine  valued  at  $400. "  By  the  terms  of  the  contract,  the  legal 
title  to  the  property  sold  was  to  remain  in  the  vendors,  who  might  take  possession  at 
any  time  after  the  maturity  of  the  notes,  or  either  of  them.  It  was  further  agreed  that, 
in  case  the  notes  were  paid,  the  title  should  vest  in  the  vendee.  Held,  that  the  clause 
providing  that  the  title  should  not  pass  until  the  notes  were  paid  gave  to  the  Instru- 
ment the  character  of  a  mortgage  instead  of  a  contract  for  a  conditional  sale.  Tal- 
bott  V.  Sandifer,  (S.  C.)  4  S.  E.  Kep.  152.  In  case  of  doubt  as  to  whether  a  given  trans- 
action is  a  conditional  sale  or  a  mortgage,  equity  will  construe  it  to  be  a  mortgage. 
Mining  Co.  v.  BakerjaS  Fed.  Rep.  258;  Niggeler  v.  Maurin,  (Minn.)  24  N.  W.  Rep.  369; 
Rogers  v.  Burrus.  (Wis.)  9  N.  W.  Rep.  786;  Hubby  v.  Harris,  (Tex.)  8  8.  W.  Rep.  558; 
Roddy  V.  Brick,  (N.  J.)  6  Atl.  Rep  806.  In  determining  whether  a  written  instrument 
is  a  conditional  sale  or  a  mortgage,  the  intention  of  the  parties  is  the  true  criterion,  to 
be  collected  from  the  whole  transaction ;  from  the  conduct  of  the  parties,  and  the  sur- 
rounding circumstances,  as  well  as  from  the  face  of  the  contract.  Whether  the  rela- 
tion of  debtor  and  creditor  is  created  by  the  transaction,  or,  having  previously  existed, 
is  continued ;  whether  the  vendor  or  the  vendee  retains  possession  of  the  prop>erty ;  ana 
whether  the  value  of  the  property  is  greatly  in  excess  of  the  consideration  paia, — are 
circumstances  of  controlling  weignt  in  arriving  at  a  conclusion.  Rockwell  v.  Humph- 
rey, (Wis.)  16  N.  W.  Rep.  894. 
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ries  given  for  the  parchase  of  the  instrument  mentioned  below,  the  conditions 
of  which  purchase  are  that  said  instrument  remains  the  property  of  D.  U. 
Baldwin  &  Co.  until  all  notes  given  for  the  instrument  are  paid;  and  in  de- 
fault of  payment  of  any  of  said  notes  at  maturity,  or  at  any  time  after  such 
default  before  accepting  payment  of  amount  thus  due,  or  in  case  said  instru- 
ment, before  payment  in  full,  is  removed  from  Nicholas ville,  Kentucky,  with- 
out written  consent  of  D.  H.  Baldwin  &  Co.,  they  may  receive  possession  of 
said  instrument  without  any  liability  on  theij:  part  to  refund  any  money  pre- 
viously paid  on  account  of  said  purchase.  Loss,  in  case  of  fire,  to  be  borne  by 
me.    A.  I.  Dknnis.*' 

In  determining  whether  a  contract  is  to  be  regarded  as  a  conditional  sale  or 
mortgage,  "the  particular  form  or  words  of  the  conveyance  are  important, 
and  it  may  be  laid  down  as  a  general  rule,  subject  to  few  exceptions,  that 
whenever  a  conveyance,  assignment,  or  other  instrument  transferring  an  es- 
tate, is  originally  intended  between  the  parties  as  a  security  for  money,  or  for 
any  other  incumbrance,  whether  the  intention  appears  from  the  same  instru- 
ment or  from  any  other,  is  always  considered  in  equity  a  mortgage. "  2  Story, 
£q.  Jur.  §  1018.  It  is  manifest  the  object  of  the  contract  under  consideration 
was  to  secure  payment  of  the  agreed  purchase  price,  and  it  should  therefore  be 
regarded  as  an  absolute  sale  and  mortgage  back ;  and  such  has  been  the  uniform 
ruling  of  this  court  in  similar  cases.  Greer  v.  Church,  13  Bush,  430;  If  an- 
vfactwring  Co.  v.  Hart,  1  S.  W.  Ilep.  414.  To  decide  otherwise  in  this  case 
would  give  validity  to  conditions  in  the  contract  which  no  court  of  equity  could 
consistently  enforce.  If,  then,  this  action  had  been  against  Dennis,  who  ac- 
quired the  legal  title,  as  well  as  possession,  of  the  piano,  the  plaintiffs  could 
not  have  recovered  it.  But  it  seems  he,  having  paid  no  part  of  the  consider- 
ation, voluntarily  surrendered  to  them  whatever  claim  or  title  he  had.  Con- 
sequently, the  single  issue  now  involved  may  be  passed  on  without  objection 
to  the  form  of  action,  as  was  done  in  the  lower  court,  and  the  right  of  the 
parties — Dennis  not  being  one — ascertained  and  determined  as  the  record 
stands. 

We  will  therefore  consider  the  question  whether  a  lien  upon  personal  prop- 
erty, secured  by  an  unrecorded  mortgage  of  which  a  contesting  creditor  of  the 
mortgagor  had  no  notice  until  after  his  execution  was  levied,  can  be  enforced 
in  preference  to  that  acquired  by  the  levy,  if  asserted  before  a  sale  by  the  offi- 
cer. The  decision  of  that  question  depends  upon  the  construction  of  section 
10,  c.  24,  Gen.  St.,  as  follows:  "No  deed  of  trust  or  mortgage  conveying  a 
legal  or  equitable  title  to  real  or  personal  estate  shall  be  valid  against  a  pur- 
chaser for  a  valuable  consideration  without  notice  thereof,  or  against  credit- 
ors, until  such  deed  shall  be  acknowledged  or  proved  according  to  law,  and 
lodged  for  record.''  If  the  inquiry  whether,  by  that  section,  creditors  gener- 
ally were  intended  to  be  affected  by  notice  of  such  conveyances  and  transfer 
of  property  to  debtors  in  the  same  way  and  to  the  same  extent  as  purchasers, 
was  an  original  one,  there  would,  looking  alone  to  the  language  used,  be  some 
difficulty  in  reaching  a  satisfactory  condusion.  But  there  is  no  reason  what- 
ever why  a  creditor,  whose  debt  has  been  created  prior  to  the  conveyance,  as 
was  that  of  appellee  Crow,  and  who  has  not  been  defrauded  or  injured  thereby, 
should  occupy  a  better  attitude  than  a  purchaser  with  notice.  However,  the 
question  before  us  is  rather  how  the  section  has  heretofore  been  construed  and 
applied  by  this  court  than  how  it  should  now  be.  For  as  section  4  of  the  act 
of  1820,  (M.  &  B.  St.  449,)  and  section  11,  c.  24,  Rev.  St.,  having  the  same 
general  purpose,  and  being  substantially  the  same  in  phraseology,  have  each 
been  passed  on  and  construed  from  time  to  time,  it  is  to  be  presumed  the  stat- 
ute as  it  now  exists  was  intended  to  conform  to  such  judicial  construction. 

In  Helm  v.  Logan's  Heirs,  4  Bibb,  78,  (decided  in  1815,)  it  was  held  that 
"a  purchaser  under  execution  is  not  aifected  by  his  notice  of  a  mortgage  which 
was  not  recorded,  and  therefore  void  as  to  creditors."     On  the  contrary,  in 
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Campbell  v.  Mosehy,  Litt.  Sel.  Cas.  ♦SSS,  a  majority  of  the  court  decided  that 
the  equity  of  the  holder  of  a  bond  for  a  conveyance  was  superior  to  the  title 
of  a  purchaser  under  execution  with  notice,  and  also  that  the  equity  of  the 
purchaser  by  unrecorded  deed  was  superior  to  and  would  prevail  in  a  contest 
with  the  general  creditor,  or  a  subsequent  purchaser  under  execution  with 
notice.  But  in  Graham  v.  Samuel,  1  Dana,  166,  the  principle  decided  in  Helm 
V.  Logan  was  sust^iined,  and  Campbell  v.  Moseby  overruled.  In  Morton  v. 
Robards,  4  Dana,  258,  however,  where  the  contest  was  between  the  vendee, 
claiming  Under  an  unrecorded  deed,  and  a  creditor  and  purchaser  under  exe- 
cution, the  court,  upon  a  full  review  of  those  cases,  and  comparison  of  them 
with  the  English  decisions  on  the  subject  of  registration  of  deeds,  adopted  the 
opinion  expressed  in  Campbell  v.  Moseby,  In  that  case  it  was  said,  an  unre- 
corded deed  is  evidence  of  a  purchase  for  a  valuable  consideration,  and  there- 
fore of  an  equity  at  least  equal  to  a  bond  for  title;  and  that  the  only  advan- 
tage a  general  creditor  may  acquire  under  the  statutes  is  the  privilege  of  arm- 
ing himself  with  the  legal  title,  and  with  all  the  legal  as  well  as  equitable 
advantages  which  it  may  afford  him  in  a  contest  with  the  prior  equity.  But 
in  all  such  cases,  when  the  legal  title  is  acquired  with  notice  of  a  pre-existent 
equity,  it  will  be  made  to  yield  to  the  prior  equity  in  a  court  of  chancery. 
The  case  of  Righter  v.  Forreator,  1  Bush,  278,  was  where  a  mortgage  of  real 
estate  was  prior  in  date  to  the  execution,  but  was  not  recorded  or  lodged  for 
record  in  the  county  where  the  land  was  situated  until  after  the  levy,  and 
shortly  before  the  sale.  But  the  admission  of  the  deed  to  record  was  treated 
as  equivalent  to  notice  to  the  creditor  as  well  as  purchaser  at  the  sale.  And, 
referring  with  approval  to  the  principle  decided  in  Morton  v.  Robards,  it  was 
held  by  the  court  that  although  the  mortgage  was,  before  being  recorded,  in 
operation  as  a  legal  conveyance  of  the  title,  it  was  effective  to  invest  the  mort- 
gagees with  an  equity  in  the  land,  and,  between  them  and  the  purchaser  at 
the  execution  sale,  the  question  was  one  of  priority  of  equity,  and  the  pur- 
chaser with  notice  acquired  but  an  equitable  interest,  subjeet  to  that  of  the 
mortgagees.  In  Low  v.  Blinco,  10  Bush,  831,  the  question  involved  the  con- 
struction of  section  9,  c.  24,  Rev.  St..  (the  same  as  section  8,  c.  24,  Gen.  St.,) 
and  is  as  follows:  "No  deed  conveying  any  title  to  an  interest  in  land  for  a 
longer  time  than  five  years  ♦  ♦  ♦  shall  be  good  against  a  purchaser  for 
a  valuable  consideration,  not  having  had  notice  thereof,  or  any  creditor,  un- 
less the  same  be  acknowledged  by  the  party  who  shall  execute  the  same,  or 
be  proved  or  lodged  for  record  in  the  proper  office  as  provided  by  law."  In 
that  case  the  deed,  though  executed  by  the  debtor  before  the  execution,  was 
not  recorded  nor  lodged  for  record  until  the  levy  on  the  land.  But  in  the 
contest  between  the  vendee  and  creditor,  who  was  also  purchaser  at  the  exe- 
cution sale,  and  received  a  deed  from  the  sheriff,  the  judgment  of  the  lower 
court  in  favor  of  the  former  was  affirmed;  and  in  the  opinion  it  was  said  "that 
notice  to  the  creditor  at  any  time  before  he  may  purchase  affects  his  con- 
science; and  he  may  be  compelled,  in  obedience  to  the  equity  evidenced  by 
the  bond  or  unrecorded  deed,  to  transfer  the  legal  title  to  the  party  against 
whom  he  ought  not  in  good  conscience  to  hold  it."  The  radical  and  irrecon- 
cilable difference  between  the  two  cases  of  Helm  v.  Logan^s  Heirs  and  Mor- 
ton  V.  Robards  is  that,  in  the  former,  it  was  decided  an  unrecorded  convey- 
ance was,  as  to  a  creditor  of  the  grantor  or  a  mortgagor,  to  be  held  fraudulent 
and  void;  whereas,  in  the  latter,  the  principle  was  announced  that,  though 
such  an  instrument  did  not  operate  to  pass  the  legal  title,  it  was  evidence  of 
an  equity  paramount  to  that  acquired  by  a  levy  or  sale,  with  notice  to  the 
creditor  or  purchaser.  In  every  case  decided  by  this  court  since  the  opinion 
was  rendered  in  Morton  v.  Robards,  when  the  question  arose,  whether  in- 
volving the  construction  of  the  section  last  quoted,  or  the  one  under  consid- 
eration in  this  case,  the  distinction  taken  in  that  case  between  the  legal 
character  and  effect  of  an  unrecorded  conveyance,  and  the  equity  of  the  holder 
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thereof,  has  been  recognized  and  applied.  In  Halley  v.  Oldham,  5  B.  Mon. 
233,  the  question  was  whether  a  purchaser  of  land  at  an  execution  sale,  with- 
ont  notice  to  him  or  the  creditor  of  a  prior  executory  contract  between  the 
debtor  and  another  for  the  sale  of  the  same  land,  is  to  lose  his  purchase  by 
having  notice  before  he  has  received  a  deed  from  the  sheriff,  but  after  he  has 
paid  the  money  or  executed  a  bond  for  it,  having  the  force  of  a  judgment. 
And  the  ruling  in  that  case  differs  from  that  in  Morton  v.  Robards  only  in 
regard  to  the  time  when  a  purchaser  ceases  to  be  affected  by  notice.  In  the 
latter  case  it  was  virtually  decided  that  he  was  liable  to  be  so  affected  at  any 
time  brfore  he  actually  receives  a  deed  conveying  the  title;  while  in  the  other 
case  this  langaage  was  used:  ''In  view  of  the  statute,  the  land  belongs  to  the 
penoo  holding  the  legal  title,  and  is  subject  to  the  payment  of  his  debts.  It 
is  not  the  statute,  but  the  court  of  equity,  which  withdraws  it  from  this  sub- 
jection to  answer  a  prior  equity.  And  we  decide  that  such  prior  equity,  if 
kept  secret  until  after  the  execution  sale  is  complete  in  its  principal  objects 
of  paying  or  securing  the  judgment,  cannot  be  brought  forward  with  the 
effffct  of  intercepting  the  purchaspr's  title,  or  wresting  it  from  him.  *'  But  it 
is  not  intimated  in  that  opinion  that  the  purchaser  would  not  be  affected  by  no- 
tice of  such  prior  equity,  given  before  he  has  paid  ttie  money,  or  secured  the 
judgment.  On  the  contrary,  the  power  of  a  court  of  equity  to  withdraw  prop- 
erty sabject  to  answer  a  prior  equity,  whether  evidenced  by  bond  for  title  or 
onreconled  conveyance,  is  distinctly  recognized  as  not  inconsistent  with  the 
general  purpose  of  the  statute.  The  question  involved  in  this  case  did  not 
arise  in  Mcawfunturing  Co,  v.  Hart,  1 S.  W.  Kep.  414,  nor  was  it  to  then  de» 
dde  differently  from  the  views  here  expressed. 

Ttie  clear  and  necessary  implication  from  the  language  of  section  10  is  that 
deeds  (X(  trust  and  mortgages  of  real  and  personal  estate,  though  unrecorded, 
an  not  void,  but  valid  against  purchasers  at  sale  under  execution,  as  well  as  at 
private  sale,  wben  notice  has  been  given.  And,  that  being  the  case.  It  would 
&*ein  to  be  the  intention  that  creditors  should  be  likewise,  though  indirectly, 
affected  by  notice;  for  their  attempt  to  collect  debts  by  execution  would  be 
genially  abortive,  if  notice  to  those  about  to  purchase  could  prevent  a  sale. 
But  be  that  as  it  may,  by  the  uniform  ruling  of  this  court  for  many  years, 
creditors  and  purchasers  have  in  that  respect  been  placed  on  the  same  footing. 
We  think,  therefore,  the  plaintiffs,  after  giving  notice  to  the  defendant  Crow, 
(^  their  mortgage  on  the  piano,  had  the  right  to  arrest  the  sale  under  the 
levy;  and  the  judgment  of  the  lower  court  dismissing  the  action  is  reversed, 
and  cause  remanded  for  further  proceedings  consistent  with  this  opinion. 
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Brbssey's  Adm^r  et  ah  v.  Gross  et  al. 

(Court  of  Appeals  of  Kentw^.    February  16, 1888.) 

Dbbi>— Validitt—Mbntai/  Capacity  of  Grantor. 

A  man  82  years  old  conveyed  all  his  property  to  his  two  step-sons,  upon  consider- 
ation of  their  agreeing  to  support  their  mother  and  himself,  and  their  two  sisters, 
his  step-daughters,  for  life.  The  rental  value  of  the  proi>erty  conveved  was  much 
greater  than  the  expense  of  supporting  grantor  and  his  wife.  He  had  two  sons  liv- 
ing in  poverty  in  a  distant  state,  who  hcid  never  offended  him.  Upon  suit,  after  his 
death,  to  set  aside  the  deed,  the  evidence  was  conflicting  as  to  the  grantor's  mental 
capacity  at  the  time.  HieZa,  that  the  unreasonableness  of  the  transaction  was,  un- 
der the  circumstances,  decisive  of  the  question  of  capacity,  and  that  the  deed  should 
be  set  aside.  ^ 

Appeal  from  circuit  coqrt,  Owen  county. 

This  action  is  brought  by  the  administrator  and  the  sons  of  William  Bres- 
sey  against  Jesse  and  Eiley  Gross,  to  set  aside  a  deed  made  to  defendants  by 
Bressey.    Defendants  obtained  judgment,  and  plaintiffs  appeal. 

Hargia  <&  Eastin  and  /.  W,  Perry,  for  appellants.  H,  P.  Montgomery, 
J,  W.  Greene,  and  Wm,  Lindsay,  for  appellees. 

Pryor,  C.  J.  William  Bressey.  at  the  age  of  80  years,  married  Susan 
Gross,  who  was»  at  the  time  of  the  marriage,  a  widow  with  four  cbildi*en, 
two  sons  and  two  daughters,  by  a  former  marriage.  Bressey  had  nine  chil- 
dren by  his  tirst  marriage,  but  only  two  of  those  children  were  living  at  this 
second  marriage,  and  those  of  his  children  who  were  dead  left  children  sur- 
viving them.  His  second  wife  owned  at  her  marriage  some  personal  prop- 
erty of  but  little  value,  all  of  which  she  transferred  to  her  children,  by  the 
consent  of  her  husband.  Bressey  was  the  owner  of  a  small  farm  worth  about 
$3,000,  and  bad  upon  it  stock  and  farming  utensils  such  as  vrsd  necessary  for 
its  cultivation,  and  seems  also  to  have  had  money  on  hand,  the  amount  of 
which  is  left  uncertain  from  the  testimony.  After  the  marriage,  which  took 
place  in  the  year  1870,  his  wife  and  her  children  went  upon  the  farm  of  Bres- 
sey, and  there  her  children  lived  as  members  of  his  family  for  several  years. 
One  of  her  sons  had  married,  and  lived  in  a  small  tenement  house  on  the 
farm,  and  the  others  lived  with  their  step-father.  «They  owned  no  estate, 
and,  BO  far  as  appears  from  this  record,  were  content  to  live  with  their 
mother,  and  enjoy  with  her  the  use  and  profits  of  Bressey 's  estate.  His  two 
sons  lived  in  distant  states,  and  his  grandchildren,  or  some  of  them,  lived  in 
the  same  county  with  him,  and,  perhaps,  in  the  same  neighborhood.  He  had 
given  to  his  two  sons  some  property,  but  had  made  no  gifts  to  his  other  chil- 
dren, or  to  his  grandchildren.  They  were  all  poor  and  needy,  and  had  never 
by  any  act  of  theirs  caused  their  aged  parent  to  forget  that  they  were  his  off- 
spring, and  the  principal  objects  of  his  bounty.  In  the  year  1872  this  old 
man  executed  to  his  two  step-sons  a  conveyance  of  his  farm  and  everything 
upon  it,  in  consideration  that  they  would  take  care  of  him  and  his  wife  (their 
mother)  for  life,  and  also  their  two  sisters.  In  the  year  1882  he  died,  and  his 
children  and  the  administrator  instituted  the  present  action  to  cancel  the  con- 
veyance and  restore  the  property  to  those  entitled  to  inherit  from  him. 

The  conveyance  is  assailed  for  the  want  of  mental  capacity  on  the  part  of 
the  grantor  to  execute  such  an  instrument.  Much  testimony  was  introduced 
by  both  parties  upon  this  issue,  and  so  conflicting  in  its  character  as  would 
leave  the  mind  in  doubt,  but  for  the  advanced  age  of  the  grantor,  and  the  un- 
natural disposition  made  by  him  of  his  estate.  The  second  wife  of  the  gran- 
tor, and  her  children,  lived  upon  the  farm  with  him  until  his  death,  and 
treated  him,  doubtless,  with  the  greatest  kindness  in  the  discharge  of  their 

>  Upon  the  question  of  mental  incapacity  and  undue  influence,  see  McDaniel  v.  Mc- 
Coy, (Mich.)  86  N.  W.  Rep.  84:  King  v.  Cummins,  (Vt.)  11  Ati.  Rep.  727;  Fishbume  v. 
Ferguson's  Heirs,  (Va.)  4  S.  £.  Rep.  575;  June  v.  WiUis,  90  Fed.  Rep.  11,  and  note. 
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undertaking.  The  deed  was  prepared  by  an  attorney  who  testifies  as  to  the 
capncity  of  the  grantor  to  execute  the  deed,  and  in  this  he  is  sustained  by 
many  witneaaee  who  testify  as  to  their  business  transactions  with  him,  and 
were  f  uUy  satisfied  that  at  the  date  of  the  deed  he  had  mind  enough  to  exe- 
cute it.  On  the  other  hand,  there  is  much  testimony  showing  a  want  of 
capacity*  not  only  by  tliose  interested  in  the  result  of  the  litigation,  but  by 
friends  and  neighbors,  whose  statements,  if  true,  estahlish  beyond  contro* 
Tersy  that  he  was  in  no  mental  condition  from  the  date  of  his  marriage  to  the 
execution  of  this  deed  to  make  a  rational  disposition  of  his  estate.  On  the 
day  the  deed  was  written,  his  wife  and  the  two  sons  accompanied  the  old  man 
to  the  residence  of  the  attorney,  and  had  the  deed  written.  The  grantees  im- 
pressed bim  with,  the  belief  that  he  was  competent  to  make  the  deed,  and  the 
attorney,  having  known  him  for  years,  in  addition  to  the  impression  made 
upon  him  at  the  time,  prepared  the  writing  as  directed.  That  he  was  honest 
in  his  conviction,  as  well  as  the  other  witnesses  who  testify  on  the  subject, 
we  are  not  disposed  to  question,  nevertheless  their  statements  are  not  so  con- 
vincing in  their  character  as  should  have  led  the  chancellor  to  believe  that  the 
grantor  bad  a  will  of  his  own,  or  the  capacity  to  comprehend  the  character  of 
the  contract  he  was  making,  and  its  effect  as  to  those  who  should  have  been 
the  objects  of  his  bounty.  The  facts  of  this  record,  undisguised,  show  that 
this  grantor,  instead  of  being  provided  for  by  the  two  step-sous,  had  furnished 
them  with  a  home  upon  which  they  lived  comfortably  from  the  date  of  their 
mother's  marriage,  in  1870,  until  the  death  of  their  step-father,  in  the  year 
1882.  That  the  grantor  was  mentally  incompetent  to  dispose  of  his  estate,  or 
to  enter  into  such  a  contract,  we  think  is  manifest.  He  was  not  only  child- 
ish, bat,  according  to  the  testimony  for  the  appellants,  was  almost  an  imbe- 
cile. His  memory  was  treacherous,  failing  to  recognize  at  times  his  most  in- 
timate friends,  and  doubtless  had  forgotten  his  own  offspring,  or  that  they 
bad  claims  upon  his  bounty.  He  had  raised  a  large  family  on  this  farm,  and 
from  its  products  had  accumulated  some  money.  It  would  have  been  a  bar- 
gain for  one  without  a  home  to  have  agreed  to  support  the  grantor  and  his 
wife  for  the  rent  of  the  place  during  their  lives;  instead,  however,  of  such  a 
contract,  the  two  sons,  one  with  a  family,  undertake  to  support  the  grantor 
and  his  wife,  the  two  grantees  and  the  family  of  the  one,  and  also  the  two 
sisters,  and  in  consideration  of  this  obligation  an  absolute  title  is  vested  in 
the  grantees  to  all  the  grantor's  estate. 

The  natural  obligation  to  provide  for  his  own  children  and  their  offspring, 
when  their  pecuniary  condition  was  such  as  required  assistance  from  the  gran- 
tor, seems  to  have  been  merged  in  the  stronger  desire  to  provide  for  those  who 
were  strangers  in  blood,  and  who  had  no  claims  whatever  upon  him.  Such  an 
act  on  the  part  of  the  grantor  is  inconsistent  with  reason,  and  evidences  the  fact 
tliat  his  mental  faculties  were  gone,  and  the  wreck  of  the  man  left,  so  that  the 
exercise  of  his  liberality  was  the  offspring  of  an  imbecile,  and  not  that  of  one 
independent  in  thought  and  action.  His  mental  and  physical  energies  had 
jrielded  to  the  ravages  of  time,  and,  while  many  regarded  him  as  of  sonnd 
mind,  it  is  evident  that  he  was  in  no  condition  to  bargain  away  his  estate. 
The  prime  consideration  was  the  suppoit  of  those  who  had  no  claim  upon  him, 
and  the  act  is  itself  contrary  to  the  dictates  of  natural  affection.  That  he  was 
simply  an  imbecile  is  shown  from  many  circumstances  stated  by  those  who 
knew  him.  The  night  of  the  day  on  which  he  was  married  he  retired  to  bed 
with  his  pantaloons  on.  He  did  not  recognize  even  his  own  children;  would 
go  to  feed  his  stock  with  an  empty  basket,  forgetting  to  fill  it  with  corn;  would 
work  in  his  field  at  midnight,  and  did  many  acts  that  were  inconsistent  with 
a  disposing  mind;  and  that  leave  but  little  doubt,  when  considering  his  ad- 
vanced age,  the  character  of  the  contract  and  the  beneficiaries  under  it,  that 
at  the  date  of  the  execution  he  was  incompetent  to  make  it.  The  appellants 
have  liad  possession  of  this  land  for  several  years  since  the  death  of  the  gran- 
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tor.  They  enjoyed  its  use  from  1872  until  iiis  death  in  1882.  This  will  fully 
compensate  them  for  the  services  rendered  and  money  expended.  The  stock 
on  the  place  has  long  since  perished,  and  no  proof  appears  by  which  these  ap- 
pellees should  be  charged  with  any  money  received  from  the  grantor.  As  a 
settlement  of  the  controversy,  the  testimony  being  all  in,  the  court  below,  on 
the  return  of  the  case,  will  enter  ajudgmentcanceling  the  conveyance  to  Riley 
and  Jesse  Gross,  and  allow  to  the  widow  her  dower;  and  will  charge  Ililey 
and  Jesse  Gross  with  the  rents,  less  the  value  of  the  dower,  from  the  institu- 
tion of  this  action.  Tlie  only  reference  should  be  to  ascertain  the  value  of  the 
rents,  all  things  else  should  be  regarded  as  settled;  the  claim  of  the  adminis- 
trator for  the  money  and  personal  property  or  its  value  to  be  dismissed.  The 
appellees  will  pay  the  costs. 


Squiar  et  al,  v.  Ford. 

(Court  of  Appeals  of  Kentucky,    February  11, 1888.) 

Pabtkership— Actions  between  Partners. 

Where  an  action  at  law  has  been  brought  by  one  copartner  against  another,  which 
action  has  been  transferred  to  a  court  of  equity,  referred  to  a  commissioner  for  a 
settlement  of  the  partnership,  and  an  account  has  been  taken,  and  a  settlement 
made,  it  is  too  late  to  raise  the  question  of  the  right  of  the  partner  to  bring  the  ac- 
tion in  the  mode  adopted. 

Appeal  from  circuit  court,  Grant  county. 

Action  by  Ford  against  Squiar  and  Marshall  for  a  share  of  certain  moneys 
to  which  he  alleged  he  was  entitled  as  partner  in  a  contract  for  the  prepara- 
tion of  the  road-bed  of  the  Cincinnati  Southern  Railway.  The  cause  was 
transferred  to  the  equity  side,  referred  to  a  commissioner,  an  account  taken, 
and  a  verdict  given  for  the  plaintiff.    Defendants  appeal. 

W.  M.  Fenley,  for  appellant  Squiar.  W.  W.  Dickerson,  for  appellant  Mar- 
shall.    /.  M.  Collins,  for  appellee. 

Prtor,  C.  J.  H.  H.  Squiar,  one  of  the  appellants,  had  contracted,  in  con- 
junction with  T.  F.  McDonald,  to  prepare  the  road-bed  of  the  Cincinnati 
Southern  Railway  for  the  rails  to  be  placed  upon  it,  the  contract  applying  to 
certain  sections  designated  by  its  terms.  After  this  contract  was  entered 
into,  the  firm  of  Squiar  &  McDonald  made  a  contract  with  Thomas  Ford,  by 
which  he  became  a  partner  or  jointly  interested  with  them  in  the  profits  of  the 
enterprise.  Ford,  by  its  terms,  was  to  place  $2,000  into  the  adventure,  of 
which  sum  Squiar  So  McDonald  agreed  to  refund  him  out  of  the  profits,  at  the 
conclusion  of  the  work,  1^1,000,  and  to  give  him  one-fifth  of  the  net  proceeds 
or  profits  on  the  sections,  and  also  one-fourth  of  all  the  profits  that  might  be 
made  on  the  store  of  supplies  kept  by  them ;  also  one-third  of  ail  the  tools, 
harness,  etc.,  then  owned  by  them;  and  also  one-third  of  all  the  stock,  tools, 
etc.,  that  might  thereafter  be  bought  for  the  work.  By  the  terms  of  this 
agreement,  Ford  had  purchased  an  interest  by  giving  one  thousand  dollars  of 
the  two  thousand  advanced,  and  the  other  thousand  to  be  refunded  to  him 
when  the  work  was  completed.  The  work  continued  for  a  time  under  this 
agreement,  when  McDonald  sold  out  to  appellant  Marshall,  who  was  substi- 
tuted as  a  partner  in  lieu  of  McDonald,  and  the  work  progressed  as  if  Mar- 
shall had  been  a  party  to  the  original  agreement  instead  of  McDonald.  After 
the  completion  of  this  work  under  the  contract,  the  parties,  Marshall,  Squiar, 
and  Ford,  had  a  settlement  of  their  accounts,  and  there  was  then  paid  to  Ford 
the  sum  of  $7,543.45.  When  this  settlement  was  made,  there  were  liabilities 
outstanding  against  the  firm  of  several  thousand  dollars;  and  by  the  agree- 
ment of  all  three,  Squiar,  Marshall,  and  Ford,  Squiar  was  to  retain  $9,000 
with  which  to  pay  these  debts,  and,  when  paid,  the  balance  left  to  be  divided 
between  the  parties  according  to  their  respective  interests  in  the  enterprise. 
This  action  at  law  was  instituted  by  Ford  against  Marshall  and  Squiar,  alleg- 
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ing  that  Squiar  had  paid  the  debts,  and  was  owing  him  several  hundred  dol- 
lars, liis  part  of  the  profits  undistributed.  To  this  petition  an  answer  was 
filed,  denying  any  indebtedness,  denying  that  the  debts  were  all  paid,  and 
placing  on  the  contract  made  with  Ford  a  construction  as  to  its  meaning  alto- 
gether different  from  what  its  language  plainly  imports.  It  is  also  claimed, 
by  various  amended  pleadings,  that  mistakes  were  made  in  the  settlement  of 
October,  1876,  that  are  asked  to  be  corrected;  the  defendants  alleging  that  the 
settlement  then  made  was  not  final,  but  left  open  for  any  correction  as  to  er- 
rors committed  to  the  prejudice  of  either  party.  The  plaintiff.  Ford,  insists 
that  the  settlement  was  final  and  complete,  except  as  to  the  99,000  left  in  the 
hands  of  Squiar  to  pay  certain  debts,  and  that  this  sum  was  not  only  ample 
lor  that  purpose,  but  that  the  debts  were  all  paid,  and  a  balance  left.  It  is 
insisted  by  counsel  for  the  appellants  that  one  partner  cannot  maintain  an  ac» 
tion  at  law  against  his  copartner  until  there  has  been  a  settlement  of  the  ac- 
counts of  the  partnership,  and  therefore  this  action  cannot  be  maintained. 
The  entire  case  was  transferred  to  a  court  of  equity,  on  the  motion  of  the 
appellants,  and  a  settlement  of  the  partnership  asked,  in  order  to  a  distribu- 
tion. 

The  case  having  been  referred  to  a  commissioner,  and  a  settlement  made, 
it  is  now  too  late  to  raise  the  question  as  to  the  right  of  the  partner  to  bring 
the  action  in  the  mode  adopted.  The  commissioner  has  made  an  exhaustive 
and  intelligent  statement  of  the  accounts  between  these  parties  from  the  trans- 
actions originating  since  the  settlement  in  October,  1876,  and,  as  modified 
by  the  chancellor,  we  perceive  no  reason  for  disturbing  it.  Ford  is  now  dead, 
and  his  administrator  left  to  litigate  the  questions  arising  out  of  the  advent- 
ure. The  settlement  made  in  October,  1876,  was  under  the  supervision  of 
the  book-keeper,  who  was  cognizant  of  all  the  transactions.  The  sums  of 
money  expended,  and  the  items  embraced  in  certain  large  sums  that  seem  to 
have  been  entered  as  a  credit  to  Squiar,  or  to  Squiar  and  Marshall,  were  known 
to  the  book-keeper,  and  subject  to  explanation  by  him.  This  settlement 
seems  to  have  been  recognized  as  complete  in  the  action  pending  in  the  Ken- 
ton chancery  court  between  Green,  on  the  one  side,  and  Marshall,  McDonald, 
etc.,  on  the  other,  and  there  is  nothing  in  the  record  before  us  requiring  that 
the  settlement  should  be  disturbed  up  to  that  date.  In  fact,  the  plei^ings 
and  the  testimony  on  the  part  of  the  appellants,  alleging  various  mistakes  in 
the  original  contract,  and  the  settlement  under  it,  indicate  a  purpose  to  defeat 
the  claim  of  the  plaintiff  by  alleging  a  series  of  mistakes  that  should  have 
been  known  to  all,  and  many  of  which  did  not  in  fact  exist.  The  settlement 
of  October,  1876,  proceeded  on  the  idea  that  Ford  was  to  have  one  thousand 
dollars  of  the  two  thousand  advanced  by  him  returned,  and  then  the  profits  to 
be  divided  as  agreed  upon.  This  was  in  fact  the  contract  between  the  parties, 
and  is  not  only  the  proper  construction,  but  the  one  followed  by  the  parties 
themselves.  The  $1,000  given  to  the  firm,  in  return  for  which  Ford  was  to 
have  one-fifth  of  the  profits,  included  the  right  to  the  use  of  the  stock,  and  no 
charges  should  or  could  have  been  made  for  this  use,  and  such  was  the  con- 
struction placed  upon  it  by  these  appellants  in  their  settlement.  They  had 
the  use  of  one  thousand  dollars  without  interest,  and  the  other  thousand  paid 
in  consideration  of  the  profits  to  be  received  by  Ford  from  the  contract,  as 
well  as  an  interest  in  the  tools  and  stock.  The  appellants  set  up  a  claim  for 
a  credit  of  $2,856.40,  paid  by  Squiar  to  Connally  in  January,  1877,  after  the 
settlement  had  been  made  in  October,  1876,  when  it  plainly  appears  that 
Squiar  was  credited  by  that  sum  as  far  back  as  September,  1876;  and  this  ap- 
plies to  other  credits  now  asserted  that  are  injected  into  this  litigation  with  a 
view  of  defeating  appellee's  claim.  The  books  were  badly  kept,  and  in  such 
a  manner  as  to  render  it  impracticable  to  make  a  settlement  just  and  equi- 
table, so  far  as  Ford  is  concerned,  of  this  joint  transaction.  They  were  kept 
under  the  supervision  of  the  appellants,  and  hence  the  necessity  of  adhering 
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to  a  settlement  made  bj  the  parties  themselves,  and  their  book-keeper,  when  all 
were  present  who  were  presumed  to  know  the  nature  of  the  settlement,  and  the 
items  entering  into  it.  The  attempt  to  charge  the  estate  of  Ford  in  this  set- 
tlement with  the  use  of  the  stock  in  executing  this  contract,  the  contention 
that  he  was  not  to  be  repaid  the  S1,000,  the  effort  to  swell  the  claim  of  ap- 
pellants by  large  credits  already  given  them,  and  the  many  mistakes  now  al- 
leged in  the  settlement,  no  doubt  impressed  the  mind  of  the  chancellor  not 
very  favorably  to  the  appellants'  views  of  these  accounts,  and  induced  him,  as 
it  should  have  done,  to  confine  the  parties  to  the  settlement  made,  and  to  re- 
quire vouchers  of  the  most  satisfactory  character  as  to  the  justice  of  claims 
paid  by  Squiar  out  of  the  fund  left  in  his  hands.  The  only  question  of  doubt,, 
it  seems  to  us,  is  whether  the  judgment  as  to  the  amount  due  the  appellee 
should  have  followed  the  commissioner's  report,  or  be  modified  as  it  was  by 
the  chancellor.  The  entire  record,  in  so  far  as  this  defense  is  made  by  Squiarr 
shows  a  presentation  by  him  of  claims  and  demands  against  the  partnership^ 
or  against  Ford's  estate,  that  he  must  have  known  he  was  not  entitled  to; 
and  therefore  his  statements  as  evidence,  if  conceded  to  be  competent,  should 
have  had  but  little,  if  any,  weight  in  the  settlement  of  this  controversy.  It 
is  not  necessary,  therefore,  to  determine  his  competency  as  a  witness  against 
Ford  in  regard  to  matters  relating  to  his  acts  as  trustee,  as  this  judgment  is 
proper  to  the  extent  that  he  is  affected  by  it.  We  perceive  no  reason  for  ren- 
dering a  personal  judgment  against  Marshall,  or  any  grounds  for  sustaining 
the  attachment  against  him.  It  is  conceded  in  the  pleadings,  and  sustained 
by  the  testimony,  that  $9,000,  by  an  agreement  between  all  the  parties. was 
placed  in  the  hands  of  Squiar  to  pay  certain  debts,  and  the  balance  to  be  di- 
vided, if  any  left,  between  the  partners,  upon  the  terms  mentioned  in  the  con- 
tract. The  appellee,  as  the  administrator  of  Ford,  has  recovered  his  judg- 
ment, based  on  the  fact  that  the  settlement  of  October,  1876,  was  final.  The 
three,  whether  as  partners  inter  se  or  not,  were  present,  with  the  entire  fund 
in  the  way  of  profits  for  distribution.  They  made  Squiar  a  trustee  to  hold  the 
fund  for  them  after  the  payment  of  certain  debts.  The  liability  of  Marshall, 
if  any  ever  existed,  to  Ford,  then  terminated.  The  settlement  as  to  Marshall 
was  in  full.  He  had  none  of  the  profits  in  his  possession,  and  each  had  the 
undoubted  right  to  dispose  of  his  interest  in  the  $9,000  as  he  saw  proper. 
They  agreed  that  Squiar  should  retain  it  for  certain  purposes.  This  Squiar 
did,  but,  failing  to  pay  to  Ford  his  pro  rata  of  the  fund  left,  Marshall,  to 
whom  Squiar  is  indebted,  so  far  as  this  record  shows,  in  a  greater  amount 
than  he  is  to  Ford,  is  made  to  answer  to  Ford  for  the  default  of  Squiar,  when 
the  latter 's  defalcation  is  to  be  attributed  as  much  to  the  act  of  Ford  as  that 
of  Marshall. 

This  judgment  is  therefore  affirmed  as  to  Squiar,  and  reversed  as  to  Mar- 
shall. The  court  will  set  aside  the  judgment,  and  discharge  the  attachment 
as  to  Marshall,  and  adjudge  that  Squiar  alone  is  responsible  therefor.  Re- 
manded for  proceedings  consistent  with  this  opinion. 
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CJOMMONWEALTH  V,  COOK. 
{Court  of  AwedU  of  Kentucky.    February  U,  1888.) 

1.  Assault  wtth  Intent  to  Kill — Self-Defbnse — Right  to  Instruction. 

In  a  trial  for  maliciously  shpoting  and  wounding  with  intent  to  kill,  there  waa 
evidence  for  the  defendant  to  show  that  the  shooting  was  done  in  self-defense. 
Held^  that  the  defendant  was  entitled  to  an  instruction  embodying  and  defining  the 
law  of  self-defense,  and  that  an  instruction  that  if  the  defendant  willfully  and  ma- 
liciously, **and  not  in  his  necessary,  or  to  him  reasonably  apparent  necessary,  self- 
defense,  "  shot  and  wounded  Owsley,  then  they  must  find  him  guilty,  was  not  such 
an  instruotion* 

3.  Criminal  Law— CJonduct  of  Trial— Remarks  of  Counsel. 

The  commonwealth's  attorney,  during  the  trial,  in  the  presence  of  the  jury,  said 
of  one  of  defendant's  witnesses,  ** he.  Berry,  told  me  and  Judge  Horman,  in  the  wit- 
ness-room, yesterday,  that  Owsley  never  done  anythiuK  to  defendant,  and  was  do- 
ing nothing  to  him  wnen  he  was  snot. "    Htld  to  be  an  improper  remark. 

Appeal  from  circuit  conrt,  Whitley  county. 

C.  W,  Lester,  for  appellant.    P.  W.  Hardin,  for  appellee. 

Bennett,  J.  The  trial  of  the  appellant,  in  the  Whitley  circuit  court,  for 
willfully  and  maliciously  shpoting  and  wounding  Mose  Owsley,  with  the  in- 
tent to  kill  him,  Owsley,  resulted  in  the  conviction  of  the  appellant  of  the 
charge,  and  his  punishment  was  fixed  at  confinement  in  the  state  penitentiary 
for  the  term  of  one  year.  His  motion  for  a  new  trial  having  been  overruled, 
he  has  appealed  to  this  court.  Two  errora  are  assigned  for  a  reversal  of  the 
case:  First,  the  court  erred  in  refusing  to  properly  instruct  the  jury  upon 
the  subject  of  self-defense:  seoond,  misconduct  of  the  commonwealth's  attor- 
ney, consisting  in  making  a  statement  of  fact  which  was  not  in  evidence,  in 
the  presence  of  the  jury,  and  which  was  prejudicial  to  the  rights  of  appellant. 
These  grounds  will  be  noticed  in  their  order. 

The  commonwealth  introduced  George  Berry  as  a  witness.  He  testified 
that  a  short  while  before  the  shooting  lie  and  appellant  went  to  Mose  Owsley's 
lunch-room,  to  get  a  lunch;  that  Owsley  refused  to  let  them  have  the  lunch; 
thereupon  they  went  to  Salyer's  saloon,  which  was  about  the  distance  of  100 
yards  from  Owsley's  lunch-room;  that  while  they  were  in  Salyer's  saloon, 
Owsley  came  in,  and  cursed  and  abused  the  crowd;  that  he  had  a  pistol  in  his 
hand,  and  pointed  it  towards  appellant,  cursing  him  at  the  same  time;  that 
the  appellant,  while  Owsley  was  pointing  the  pistol  towards  him  and  cursing 
him,  drew  his  pistol,  and  fired  it  at  Owsley,  the  ball  striking  him  in  the 
bre^ist;  that  Owsley  then  left  the  room,  and,  as  he  went  out  at  the  door,  fired 
two  shots  back  into  the  room;  that  Owsley  told  witness  that  day,  and  before 
the  shooting,  that  he  intended  to  whip  the  appellant;  that  he  communicated 
this  threat  to  the  appellant  before  the  shooting.  The  appellant's  evidence  in 
his  own  behalf  was  substantially  the  same  as  that  of  George  Berry.  The  com- 
monwealth introduced  other  witnesses,  whose  evidence  threw  the  blame  en- 
tirely upon  the  appellant.  The  evidence  of  Berry  and  the  appellant,  if  be- 
lieved by  the  jury,  strongly  tended  to  make  out  a  case  of  self-defense.  The 
appellant  was  therefore  entitled  to  an  instruction  embodying  and  defining  the 
law  of  self-defense. 

It  is  contended  by  the  commonwealth  that  instruction  No.  1,  given  at  the 
instance  of  the  commonwealth,  gave  the  appellant  the  benefit  of  the  law  of 
self-defense.  The  jury  were  told  by  that  instruction  that  if  the  appellant  will- 
fully and  maliciously,  "and  not  in  his  necessary,  or  to  him  reasonably  appar- 
ent necessary,  self-defense, "  shot  and  wounded  Owsley,  etc.,  then  they  must 
find  him  guilty.  The  court  refused  to  give  any  other  instruction  on  the  law 
of  self-defense.  This  instruction  left  the  jury  to  determine  what,  in  law,  con- 
stituted necessary,  or  "reasonably  apparent  necessary,"  self-defense,  whereas 
the  appellant  was  entitled  to  an  instruction  defining  the  law  of  self-defense; 
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and  the  court  erred  in  not  giving  such  an  instruction.  For  this  error  the  case 
must  be  reversed. 

The  definition  of  self-defense  has  been  so  often  given  bj  this  court  it  is  not 
deemed  necessary  to  again  give  it  for  the  guidance  of  tlie  lower  court  upon 
another  trial. 

When  George  Berry's  evidence  was  concluded,  and  while  the  lower  court 
was,  with  the  view  of  fixing  his  fees  as  a  witness  for  the  commonwealth,  in- 
terrogating him  as  to  the  length  of  time  he  had  been  in  attendance  as  a  wit- 
ness, the  commonwealth's  attorney  objected  to  his  being  allowed  anything  for 
his  attendance  as  a  witness;  and,  in  response  to  the  inquiry  of  the  court  as  to 
the  grounds  of  his  objection,  he  said,  in  the  presence  and  hearing  of  the  jury: 
"Because  he.  Berry,  told  me  and  Judge  Horman,  in  the  witness-room,  yester- 
day, that  Owsley  never  done  anything  to  defendant,  and  was  doing  nothing  to 
him  when  he  was  shot."  The  appellant  objected  to  this  statement,  but  the 
commonwealth's  attorney  did  not  withdraw  it.  The  lower  court,  however, 
told  the  jury  that  they  should  not  consider  the  statement.  The  court  also  re- 
proved the  commonwealth's  attorney.  The  conduct  of  the  commonwealth's 
attorney  was  very  reprehensible,  and  he  should  have  been  punished  by  a  heavy 
fine.  It  is  the  duty  of  a  commonwealth's  attorney  to  represent  the  Interest  of 
the  commonwealth  fully  and  fairly,  with  his  utmost 'ability;  but  it  is  not  his 
duty  to  make  a  statement  of  fact,  the  credence  of  which  is  always  more  or  less 
strengthened  by  his  official  position,  outside  of  the  record  or  evidence,  which 
may  tend  in  the  least  degree  to  prejudice  the  rights  of  the  accused.  The  com- 
monwealth desires  and  is  entitled  to  the  conviction  of  the  guilty  by  fair  and 
honorable  means,  and  upon  competent  testimony;  but  it  does  not  desire  a  con- 
viction by  any  other  means.  To  accomplish  this  end,  it  is  the  duty  of  the  com- 
monwealth's attorney  to  devote  his  entire  energy  and  utmost  ability;  but,  as 
before  said,  he  is  not  excusable  in  making  any  statement  of  fact  outside  of  the 
evidence  which  may  be  in  the  slightest  degree  prejudicial  to  the  rights  of  the 
accused.  In  this  case,  the  commonwealth's  attorney,  not  as  a  witness,  made 
a  statement  of  fact  which  flatly  contradicted  the  witness  Berry,  and,  if  be- 
lieved, convicted  Berry,  in  the  minds  of  the  jury,  of  perjury.  There  was  a 
plain  course  for  the  commonwealth's  attorney  to  pursue, — either  to  introduce 
himself  or  Judge  Horman  as  a  witness  to  contradict  Berry;  but,  not  seeing 
proper  to  take  this  course,  he  should  have  kept  silent  as  to  what  occurred  in 
the  witness-room,  for  the  reason  that  a  repetition  of  it,  not  under  oath,  in  the 
hearing  of  the  jury,  was  incompetent  evidence,  and  of  a  character  very  dam- 
aging to  the  rights  of  the  appellant,  and  which  doubtless  left  an  unfavorable 
impression  on  the  minds  of  the  jury,  notwithstanding  the  admonition  of  the 
court. 

In  a  case  like  this,  it  would  better  accord  with  the  rights  of  the  accused  for 
the  court  to  suggest  to  him  or  to  his  counsel  that  if  he  desired  it,  and  would 
so  request,  the  jury  would  be  withdrawn  and  another  jury  impaneled  to  try 
the  case.  If  the  suggestion  should  be  declined,  the  complaint  of  the  accused 
should  not  thereafter  be  heard. 

For  the  error  of  the  lower  court  in  refusing  to  instruct  the  jury  upon  the 
subject  of  self-defense,  the  case  is  reversed,  with  directions  to  grant  the  appel- 
lant a  new  trial,  and  for  further  proceedings  consistent  with  this  opinion. 


Alexander's  Guardian  v.  Alexander's  Adm'r. 

(Court  of  Appeals  of  Kentucky.    February  16, 1388.) 

Dbscent  and  DxsTRiBnnoN— Sbttino  Apabt  Exempt  Pbopbbtt— Gen.  St.  Kt.  Cb.  81, 
5  11. 

Gen.  St.  Ky.  c.  81,  S  11,  subsec.  6,  provides  that  certaiii  property  of  a  deceased 
person  shall  be  set  apart  for  the  support  of  the  widow  and  t^e  infant  children  Uv- 
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ing  with  her,  and  further  provides  that  if  there  is  an  infant  child,  and  no  mother 
surviving,  it  shall  receive  such  share.  HelcU  in  a  case  where  an  infant  lived  with 
its  grandparents,  that  the  widowed  step-motner  took  the  entire  portion. 

Appeal  from  Louisville  chancery  court. 

The  statpte  about  the  interpretation  of  which  this  litigation  arose  is  as  fol- 
lows: "The  following  list  of  articles  are  exempt  from  distribution,  and  shall 
be  set  apart  to  the  widow,  or  infant  child  or  children,  ♦  ♦  ♦  to-wit, 
*  *  ♦  a  sufficiency  of  provisions,  including  breadstufifs,  to  sastain  the 
widow  and  infant  children  residing  with  her  one  year,  ♦  ♦  ♦  and,  if  not 
on  hand,  other  property  or  money  in  lieu  thereof,  not  exceeding  $50,  for  the 
support  of  the  widow  and  each  infant  child  living  with  her.  If  there  is  an 
infant  child  or  children,  and  no  mother  surviving,  there  shall  be  set  apart 
for  the  support  of  such  infant  child  or  children  the  articles  aforesaid.  ♦  ♦  ♦ 
Widows  without  infant  children  shall  have  the  property  aforesaid  set  apart  to 
them  the  same  as  if  they  had  infant  children  residing  in  the  family,  except 
there  shall  not  be  anything  set  apart  for  the  support  of  infant  children,  if 
there  be  none  residing  in  the  family  with  the  widow."  Gen.  St.  Ky.  c.  31, 
§  11,  subsec.  5. 

O'Neal,  Jackson  &  Phelps ,  for  appellant.     C  B.  Seymour,  for  appellee. 

Pryob,  C.  J.  Lucien  Alexander  died,  leaving  his  widow  and  a  child  tlve 
years  old,  by  a  former  wife,  surviving  him.  The  child  lived  with  its  grand- 
parents, or  the  kindred  of  his  father;  and  when  the  appraisers  were  called  on 
to  set  apart  the  property  exempt  from  distribution,  the  question  arose  as  to 
the  right  of  the  mother  and  her  step-child  in  this  exempted  estate.  The  court 
below  gave  to  the  infant  one-half;  and  of  this  the  widow,  who  is  also  an  in- 
fant, by  her  guardian  complains. 

The  statute  expressly  provides  that  if  there  is  an  infant  child  or  children, 
and  no  mother  surviving,  the  infants  shall  then  be  entitled;  but  where  there 
is  a  widow  surviving,  or  mother, — whether  the  natural  or  the  step-mother, — 
she  is  the  beneficiary,  being  at  the  head  of  the  household.  This  provision  is 
made  that  she  may  maintain  herself  and  the  children  (infants)  residing  with 
her.  The  statute  also  provides  that,  if  there  are  no  infant  children,  the  widow 
shall  nevertheless  be  entitled  to  this  exempted  property;  and  again  expressly 
provides  that  **  there  shall  not  be  anything  set  apart  for  the  support  of  in- 
fant children,  if  there  be  none  residing  in  the  family  of  the  widow."  It  is 
argued  that  as  this  was  the  step-mother,  and  no  natural  mother  surviving, 
that  the  statute  intended  to  give  the  children  an  interest, — whether  one-half 
or  an  equal  proportion  is  not  stated.  If  this  step-mother  had  no  children  re- 
siding with  her,  and  her  husband  had  left  six  children  instead  of  one,  then 
the  step-mother  would  have  received  only  one-seventh  of  the  exempted  prop- 
erty, and  the  provision  of  the  statute  for  the  maintenance  of  the  widow  be  dis- 
regarded. It  is  said,  however,  that  the  step-mother  is  under  no  obligation  to 
support  the  step-children,  and  therefore  this  pro  rata  distribution  should  be 
made.  The  statute  has  excluded  the  infant  children  not  living  with  the  widow, 
for  the  reason,  doubtless,  that  they  are,  as  is  usual  in  such  cases,  supported 
by  those  with  whom  they  live,  and  that  to  make  a  distribution  of  such  a  small 
sum  between  the  widow  and  each  child  would  result  in  no  practical  good.  If 
the  construction  placed  on  the  statute  below  is  proper,  it  would  result  that 
whenever  an  infant  left  the  homestead  it  would  be  entitled  to  its  pro  rata 
share  of  the  exemption.  It  would  necessitate  the  appointment  of  a  guardian 
to  protect  this  interest,  instead  of  placing  it  in  the  bands  of  the  widow  for  the 
purposes  contemplated  by  the  statute. 

The  widow  being  entitled  to  this  fund,  the  judgment  is  reversed  and  re- 
manded, with  direction  to  enter  such  a  judgment,  and  for  proceedings  consist- 
ent with  this  opinion. 
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Masters'  Ex*r  v,  Brinker  et.  al. 
{Court  of  Appeals  of  Kentucky.    February  16, 1888.) 

CouBTS— Probate  Jurisdiction— Probate  of  Will— Presumption. 

The  plaintiff  in  his  petition  averred  that  his  testatrix  died  a  resident  of  Campbell 
county,  Kentucky,  the  county  wherein  the  will  was  probated  and  suit  brought.  The 
answer  of  defendants  denied  that  the  testatrix  died  a  resident  of  said  state  and 
county,  and  stated  affirmatively  that  her  domicile  was  In  Louisiana,  and  that  the 
Kentucky  court  had  no  jurisdiction  In  the  matter  of  probate  and  aaminlstration. 
Heldj  that  the  burden  was  upon  the  defendants  to  show  that  said  court  had  tran- 
scended its  authority;  and  the  existence  of  the  presumption  that  it  had  not.  was 
not  destroyed  by  the  pleader  In  whose  favor  it  existed  stating  affirmatively  Juris- 
dictional facts  which  were  denied. 

Appeal  from  chancery  court,  Campbell  county. 

Suit  by  Elizabeth  Masters*  executor,  plaintiff  and  appellant,  against  T.  W. 
Brinker  et  al.,  defendants  and  appellees,  to  enforce  the  payment  of  certain 
land  notes  and  mortgages. 

John  S.  Ducker,  for  appellant.  L,  J,  Crawford  and  R.  Hingson,  for  ap- 
pellees. 

Holt,  J.  In  October,  1882,  Elizabeth  Masters,  being  then  a  resident  of 
Campbell  county,  Kentucky,  and  the  owner  of  cei-tain  real  estate  therein,  made 
her  will.  She  went  to  her  sisters,  in  Louisiana,  In  October,  1883,  where  she 
remained  until  her  death  in  February,  1884.  After  the  execution  of  the  will, 
but  prior  to  going  to  her  sisters,  she  sold  the  real  estate  to  a  citizen  of  Camp- 
bell county,  taking  his  notes  for  the  purchase  money,  and  securing  their  pay- 
ment by  a  mortgage  lien  upon  the  land  sold.  These  notes  and  the  mortgage 
she  took  with  her  to  Louisiana,  and  they  were  there  in  her  possession  when 
she  died.  The  debtor  lived  in  Campbell  county,  and  the  property  in  lien  was 
there. 

The  will  was  probated  In  the  Campbell  county  court  on  April  21. 1884,  and 
the  appellant,  who  was  nominated  as  executor,  qualified  as  such  In  said  court 
in  October,  1884,  and  subsequently  brought  this  action.  The  facts  are  to  be 
gathered  from  the  admissions  of  the  pleadings,  as  no  testimony  whs  taken 
by  eitiier  side.  It  is  averred  in  the  petition,  among  other  matters,  that  the 
testatrix  wsis,  when  she  died,  a  resident  of  Campbell  county,  but  temporarily 
in  Louisiana;  and  that  "some  time  in  1884,  in  the  court  of  Louisiana  having 
probate  jurisdiction,"  her  sister,  Anna  Smith,  was  appointed  and  qualified  as 
her  administratrix,  and  thereafter  she,  as  such  representative,  sold  the  notes  and 
mortgage  to  her  husband  at  public  sale.  All  parties  appear  to  agree  that  when 
the  testatrix  died  she  had  no  property  interests  in  Kentucky,  unless  the  land 
notes  are  to  be  so  considered.  The  appellant  asked  that  he  be  adjudged  to  be  the 
legal  owner  of  them;  that  it  be  declared  the  Smiths  had  no  right  thereto;  and 
that  their  payment  be  enforced  in  his  favor.  The  answer  of  Smith  and  wife 
denies  that  the  testatrix  died  a  resident  of  Campbell  county.  It  states  affirma- 
tively that  her  domicile  was  then  in  Louisiana,  and  that  the  Kentucky  court  had 
therefore  no  jurisdiction  In  the  matter  of  probate  and  administration.  It  ad- 
mits the  appointment  and  qualification  of  Mrs.  Smith  as  administratrix  by  the 
proper  Louisiana  court;  asserts  that  the  will  was  procured  by  undue  influence; 
and  asks  tliat  it,  as  well  as  all  the  proceedings  in  the  Campbell  county  court, 
be  declared  void.  The  appellant  insists  that,  upon  the  pleadings,  the  burden 
was  upon  Smith  and  wife  to  show  by  evidoice  that  the  domicile  of  the  testa- 
trix was,  at  her  death,  in  Louisiana,'  and  not  in  Kentucky;  while  tliey  with 
equal  confidence  assert  tliat  the  appellant  was  bound  to  prove  the  reverse  of 
this,  and  that  in  any  event  he  voluntarily,  by  the  afllrmative  averments  in  his 
petition,  assumed  the  onus  as  to  the  question,  and  cannot  now  be  heard  to  say 
that  it  was  not  upon  him.  The  lower  court  was  of  the  opinion  that  the  bur- 
den rested  upon  the  appellant,  and  therefore  dismissed  his  action.     The  valid- 
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ity  of  the  will,  cannot,  under  our  law,  be  questioned  in  this  manner;  nor  can 
the  proceedings  in  the  Campbell  county  court  be  assailed  collaterally,  save 
upon  the  ground  of  want  of  jurisdiction.  Both  sides  agree  in  argument  that 
this  is  the  law.  If  a  court  has  no  jurisdiction,  then  its  judgment  is  void,  and 
it  may  be  assailed  collaterally.  Freem.  Judgm.  116,  117-120, 121.  As  the 
petition  merely  avers  that  the  Louisiana  appointment  was  made  in  1884,  with- 
out stating  the  precise  date,  it  must,  under  the  rule  that  the  presumption  is 
against  the  pleader,  be  taken  as  having  been  made  prior  to  the  Kentucky 
county  court  proceedings;  but  this  can  make  no  difference  if,  under  the  plead- 
ings, the  burden  rested  upon  the  appellees  to  show  by  evidence  that  they  were 
■coram  non  judice.  If,  in  point  of  fact,  the  absenceof  the  testatrix  was  tem- 
porary, and  her  domicile  at  the  time  of  her  death  in  Kentucky,  then  beyond 
question  its  court  had  juiisdiction.  It  has  been  said  in  general  terms  in  some 
of  the  cases  heretofore  in  this  court  that  the  judgment  of  a  county  court  pro- 
bating a  will  cannot  be  collaterally  questioned;  but  this,  of  course,  is  where 
the  court  has  jurisdiction. 

The  case  now  in  hand  turns  altogether  on  the  pleadings.  Whenever  there 
is  a  presumption  as  to  the  existence  of  a  fact,  he  who  asserts  the  contrary 
must  prove  it.  The  proceedings  of  a  county  court  in  this  state,  in  matters  of 
probate  and  administration,  are  not  conclusive  as  to  the  jurisdiction.  It  may 
be  called  in  question  by  proper  averments.  But  in  such  matters  it  is  not  a 
<x>urt  of  special  or  limited,  but  of  exclusive  and  general,  jurisdiction.  It  is 
unlike  a  case  where  the  existence  of  jurisdiction  depends  upon  the  existence 
of  certain  facts.  In  such  a  case  they  must  appear  to  confer  it.  Where,  how- 
ever, the  jurisdiction  over  a  matter  is  exclusive  and  complete,  the  action  of 
the  court  will  always  be  presumed  to  be  within  it,  and  a  party  denying  or  as- 
sailing it  must  show  the  want  of  jurisdiction.  This  is  the  common-l^w  rule, 
and  it  has  frequentlv  been  announced  by  this  court.  Abb.  Tr.  Ev.  56,  57; 
FUtcher*8  AdmW  v.  Wier,  7  Dana,  345;  Jaeoh'8  Adm'r  v.  Railroad,  10  Bush. 
263.  In  this  instance  the  burden  was  upon  the  appellees  to  show  that  the 
•county  court  had  transcended  its  authority,  and  the  existence  of  the  presump- 
tion that  It  had  not  was  not  destroyed  by  the  fact  that  the  pleader  in  whose 
favor  it  existed  stated  affirmatively  jurisdictional  facts  which  were  denied. 

The  judgment  is  reversed,  and  cause  remanded  for  further  proceedings  in 
conformity  to  this  opinion. 


Gribf  v.  Kahn  et  ux. 

{Court  of  AppealB  of  Kentuctoy.    February  18, 1888.) 

Pbwcm— DiviBioN  Fbnobs— Rbmoyal— Obn.  St.  Kt.  Ch.  65,  Art.  2,  %  1. 

Gen.  8t  Ky.  c.  55,  art.  2,  §  1,  providing  that  partition  fences  existing  t>y  agree- 
ment or  acquiescence  of  parties  shaU  not  be  removed  by  either  without  consent,  ex- 
cept between  December  Ist  and  March  1st,  applies,  generally,  to  both  city  and 
country  property,  and  it  is  immaterial  whether  such  fence  stands  on  the  dividing 
line,  or  who  owns  the  land  on  which  it  stands. 

Appeal  from  court  of  common  pleas,  McCracken  county. 
Action  to  enjoin  the  removal  of  a  partition  fence,  brought  by  L.  A.  M. 
•Grief,  appellant,  against  N.  &  B.  Kahn,  appellees. 

W,  D,  Oreer,  for  appellant.     Gilbert  <&  Reed,  for  appellees. 

Bennett,  J.  The  appellant  and  the  appellee  Mrs.  Kahn,  being  the  owners 
•and  in  tlie  possession  of  adjoining  lots  in  the  city  of  Paducah,  the  appellant 
brought  this  action  to  enjoin  the  appellees  from  removing  the  partition  fence 
between  the  two  lots.  The  proof  is  overwhelming  that  the  appellees,  at  the 
time  the  injunction  was  obtained,  were  in  the  act  of  taking  up  this  fence  and 
resetting  it  about  16  inches  nearer  to  the  appellant's  line,  if  not  upon  his 
land.  The  proof  is  also  overwhelming  that  the  appellees  were  doing  this 
jigainst  the  will  of  the  appellant.     The  appellees  contend  that  the  ground  on 
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which  the  fenoe  stood  before  they  attempted  to  take  it  np  belonged  to  the  ap- 
pellee Mrs.  Kahn;  also»  that  the  ground  on  which  thej  proposed  to  reset  the 
fence  belonged  to  Mrs.  Kahn,  and  therefore  they  had  the  right  to  remove  and 
reset  the  fence.  But  if  the  said  fence  was  a  partition  fence,  within  the  mean- 
ing of  article  2,  §  1,  c.  55,  Gen.  St.,  then  it  is  wholly  immaterial  whether  the 
fence  was  on  Mrs.  Kahn*s  ground  or  not.  Said  section  provides:  "When  a 
partition  fence  has  existed,  or  may  thereafter  exist,  by  agreement  or  acqui- 
escence between  two  or  more  persons,  neither  party  shall  remove  the  same 
without  the  consent  of  the  others,  except  between  the  1st  of  December  and 
the  1st  of  March  next  ensuing."  The  second  section  provides:  '*Ko  such 
change  as  named  in  the  last  section  shall  be  made  unless  three  months  previ- 
ous notice  in  writing  shall  be  given  to  the  opposite  party  by  the  person  de- 
siring to  make  the  same. " 

It  appears  from  the  evidence  of  the  appellee  N.  Kahn  that  he  agreed  many 
years  ago  with  the.  former  owner  of  appellant's  lot  that  the  fence  should  be 
set  where  it  stood  at  the  time  of  the  attempted  removal,  and,  pursuant  to  that 
agreement,  the  fenoe  was  so  set,  and  remained  down  to  the  time  of  the  death 
of  said  owner;  that  the  fence  had  so  remained  ever  since  the  appellant  pur- 
chased the  lot,  without  any  agreement  authorizing  the  appellees  to  remove  it. 
The  section  supra  is  explicit  that,  if  the  partition  fence  exists  by  agreement 
or  acquiescence,  neither  party  shall  remove  it  except  between  the  1st  of  De- 
cember and  Ist  of  March  next.  That  this  fence  existed  as  a  partition  fence 
for  many  years,  by  the  agreement  of  the  appellant  N«  Kahn  and  the  former 
owner,  is  absolutely  clear;  that  it  so  existed  by  the  acquiescence  of  the  appel- 
lant and  the  appellees,  Kahn  and  wife»  is  equally  clear;  that  the  attempt  to 
remove  the  fence  occurred  in  the  month  of  November,  is  admitted.  From 
the  foregoing  facts,  it  is  clear  that  said  fence  was  a  partition  fence  within  the 
meaning  of  section  1,  and  that  the  appellees  had  no  right  to  remove  it. 

But  it  is  contended  that,  inasmuch  as  the  fence  was  on  the  land  of  Mrs. 
Kahn,  the  appellees  had  the  right  to  remove  it.  It  is  not  necessary  that  the 
fence  should  be  on  the  division  line,  or  that  it  should  be  partly  on  the  land  of 
each,  to  make  it  a  partition  fence.  The  inquiry  is,  was  the  fence,  whether  on 
the  land  of  either  party,  intended  by  agreement  or  acquiescence  as  a  partition 
fence?  If  yes,  then  the  statute  says  that  it  shall  not  be  removed,  except  in 
the  manner  therein  provided.  Also,  if  the  fence  is  taken  up  for  the  purpose 
of  resetting  it  at  another  place,  however  short  the  distance,  the  statute  is 
violated.  Its  language  is  that  the  fence  shall  not  be  removed ;  and  a  removal 
of  a  few  Inches  may  seriously  affect  the  rights  of  the  other  party  in  an  indi- 
vidual case.  And,  while  the  removal  and  resetting,  although  at  a  short  dis- 
tance, may  not  affect  the  rights  of  the  other  party,  yet  the  statute  was  in- 
tended to  give  absolute  security  against  any  possible  injury  that  might 
arise  from  the  removal.  It  is  best,  therefore,  to  enforce  its  provisions  in  all 
cases,  without  an  inquiry  into  the  fact  as  to  whether  either  party  will  or  will 
not  be  injured  by  the  removal.  Also  it  is  contended  that  the  section  supra 
was  intended  to  apply  to  partition  fences  in  the  country,  and  not  to  partition 
fences  in  towns  and.  cities.  The  statute  does  not  so  read.  Its  language  ap- 
plies to  all  partition  fences,  whether  in  the  country  or  in  towns  or  cities;  and 
we  see  no  reason  for  making  the  distinction.  On  the  contrary,  there  are 
many  good  reasons  for  applying  it,  as  its  language  clearly  indicates,  to  parti- 
tion fences  in  towns  and  cities  as  well  as  in  the  country. 

The  judgment  of  the  lower  court  Is  reversed,  and  the  case  is  remanded, 
with  directions  to  reinstate  the  injunction  and  sustain  it.  The  question  as  to 
the  ownership  of  the  particular  strip  of  ground  need  not  be  adjudicated. 
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Wheat  v.  Smith. 
{Supreme  Court  of  Arkansas.    February  18, 1888.) 
L  Officb  Ajn>  Officeb»— AcTiox  to  Try  Title--Jcbisdiction. 

The  jurisdiction  of  the  circuit  court  in  actions  brought  under  Code  Civil  Proo.  o. 
12,  (Mansf.  Dig.  c  151,  $  6466,)  which  provides  that  whenever  a  person  usurps  an 
office  or  franchise  to  which  he  is  not  entitled  by  law,  an  action  by  proceedings  at 
law  may  be  instituted  aeainst  him,  either  by  the  state  or  the  party  entitled  to  the 
franchise,  is  not  affectea  by  the  subsequent  enactment  of  Acts  1875,  (Mansf .  Dig.  S 
272S,)  giving  the  county  court  exclusive  jurisdiction  in  the  matter  ox  election  con- 
tests. 
2.  Same— Action  to  Trt  Titlb— ^uautication  of  Contestant. 

Plaintiff  was  elected  to  office,  but  had  not  quali^ed.    Defendant  was  holding  over. 
In  an  action  by  plaintiff  to  be  inducted  into  the  office,  held^  that  defendant  was 
a  usurper  within  the  meaning  of  Code  Civil  Proc.  Ark.,  (Mansf.  Dig.  c.  151,  §6466,) 
providing  for  a  remedy  at  law  against  a  usurper  in  office. 
3L  Blbctions— Notice  op— Publication— SussTANTiAii  Compuanob. 

The  sheriff  failed  to  publish  a  notice  of  a  special  election  in  a  county  newspaper, 
as  required  bv  statute  u  one  is  published  In  the  county.  The  paper  in  question  was 
the  only  one  m  the  county,  was  uncertain  in  Its  issues,  and  had  a  orief  career,  which 
ended  soon  after  the  election.  The  sheriff  fulfilled  the  other  statutory  requirementA 
of  posting  notices,  and  the  several  candidates  made  announcements  in  the  paper. 
The  fact  of  the  approaching  election  was  generally  known,  and  at  the  election  two- 
thirds  of  the  usual  vote  was  polled.  ffeZo,  that  the  requirements  of  the  statute  as 
to  notice  were  substantially  complied  with. 

4.  8aMB— CONTBST— SeOONDABT  EVIDENCE. 

The  judges  of  an  election  precinct,  after  proof  of  loss  of  election  returns  and  du- 
plicates, may  be  permitted  to  give,  from  their  recollection,  the  result  of  what  the 
record  snowed. 

5.  Axbassadobs  and  Consuls— Residence  Abboad— Effect  on  Dohicilb. 

The  residence  of  an  ambassador  or  consul  in  a  foreign  country,  if  such  residence 
is  referable  to  his  official  duties  as  such,  does  not  chuige  his  domicile  so  as  to  dis- 
qualify from  holding  office  upon  his  return. 

6.  JUBT— RiOBT  to  TbIAL  DT— NECESSITY  OF  DEMAND— ReOOBD  ON  APPEAL. 

Where  the  bUl  of  exceptions  does  not  show  that  a  jury  was  demanded  and  refused, 
or  that  a  motion  for  a  new  trial  for  that  cause  was  made  and  overruled,  a  judgment 
will  not  be  reversed  because  of  the  refusal  of  the  court  to  impanel  a  jury. 

7.  Savb— RiOHT  TO  JuBT— Action  to  Tby  Title  to  Office. 

In  proceedings  under  Code  Civil  Proc.  Ark.  c.  12,  (Mansf.  Dif .  c.  151,)  providing 
a  remedy  at  law  against  usurpers  in  office,  the  right  of  trial  by  jury  does  not  exist. 

Appeal  from  circuit  court,  La  Fayette  county;  C.  E.  Mitchell,  Judge. 
Byrne  <£  Qordan  aiid  T.  E.  Webber,  for  appellant.    Scott  t&  JoneSf  for  ap* 
pellee. 

CocKBiLL,  C.  J.  B.  P.  Wheat  was  elected  circuit  clerk  of  La  Fayette  county, 
at  the  general  election  in  1884,  for  a  term  of  two  yesirs,  and  at  the  time  of  the 
institution  of  this  action  against  him,  in  July,  1887,  be  was  holding  over, 
without  daim,  under  a  subsequent  election.  On  the  date  mentioned,  the  ap- 
pellee, Y.  y.  Smith,  instituted  proceedings  in  the  La  Fayette  circuit  court, 
under  the  usurpation  of  office  act,  to  oust  Wheat  and  recover  the  office  held  b^ 
him.  The  complaint  alleged  in  effect  that  at  a  special  election  to  fill  a  vacancy 
in  the  office  of  circuit  clerk  of  La  Fayette  county,  duly  and  legally  held  on  the 
8lh  of  January,  1887,  the  plaintiff  received  a  majority  of  the  votes  cast;  that 
regular  and  complete  returns  of  the  election  were  made  and  delivered  by  the 
proper  election  officers  to  the  county  clerk,  and  that  said  returns  show*ed  that 
the  plaintiff  received  a  majority  of  all  the  votes  cast  for  said  office;  that  all  the 
election  returns,  including  th«  poll-books  and  ballots,  were  abstracted  from 
the  office  of  the  county  clerk  and  carried  away,  and  that  a  canvass  of  them 
was  thereby  prevented;  that  no  certificate  of  the  result  of  said  election  had 
been  delivered  to  the  secretary  of  state,  and  that  no  commission  had  ever  been 
issued  to  any  one:  tiiat  at  the  time  of  the  election  and  filing  of  the  complaint, 
the  plaintiff  possessed  the  qualifications  re^juired  for  holding  said  office;  that 
the  defendant.  Wheat,  was  merely  holding  over  until  his  successor  should 
v.Ts.w.no.S — 11  ^  , 
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qualify;  and  prayed  that  he  be  inducted  into  the  office.  Wheat  filed  a  demur- 
rer to  the  complaint,  setting  forth  that  the  circuit  court  was  without  jurisdic- 
tion to  try  the  cause,  and  that  no  cause  of  action  was  stated.  The  court  over- 
ruled tlie  demurrer,  and  Wheat,  who  has  appealed,  assigns  this  as  error. 

The  contention  of  the  appellant  upon  this  feature  of  the  case  is  that  the  ex- 
clusive jurisdiction  over  all  contests  for  local  offices  is  vested  in  the  county 
courts,  and  that  the  circuit  court  was  therefore  without  power  to  investigate  the 
matters  set  forth  in  the  complaint.  This  necessitates  an  inquiry  into  the  ob- 
ject and  meaning  of  the  act  under  which  the  action  was  instituted.  It  was 
enacted  in  1868  as  chapter  12,  Code  Civil  Proc.  (Mansf.  Dig.  c.  151.)  The 
first  section  is  as  follows:  ''In  lieu  of  the  writs  of  scire  facias  and  quo  war- 
ranto,  or  of  an  information  in  the  nature  of  a  quo  warranto,  actions  by  pro- 
ceedings at  law  may  be  brought  to  vacate  or  repeal  charters,  and  prevent  the 
usurpation  of  an  office  or  franchise. "  The  next  section  relates  to  the  vacation 
of  charters.  Section  6466,  under  which  this  action  is  brought,  provides  that 
''whenever  a  person  usurps  an  office  or  franchise  to  which  he  is  not  entitled 
by  law,  an  action  by  proceedings  at  law  may  be  instituted  against  him,  either 
by  the  state  or  the  party  entitled  to  the  office  or  franchise,  to  prevent  the 
usurper  from  exercising  the  office  or  franchise."  A  subsequent  section  au- 
thorizes the  court  trying  the  action  to  adjudge  the  office  to  the  plaintiff ,  if  he 
is  entitled  to  it,  and  to  induct  him  into  it.  Section  6470.  The  design  of  these 
provisions  was  to  enlarge  the  remedy  formerly  afforded  by  information  in  the 
nature  of  quo  warranto.  Wood,  Mand.  224  et  seq. ;  State  v.  Messmore,  14 
Wis.  115;  Patteison  v.  Miller,  2  Mete.  (Ky.)  497;  People  v.  Thatcher,  55  N. 
Y.  529.  That  intention  is  expressed  in  the  first  section,  and  is  manifested  by 
the  nature  of  the  remedy  provided  in  the  others.  It  opens  the  way  for  the 
person  who  would  have  been  the  relator  in  an  action  by  the  state,  under  the 
common  law  practice,  to  institute  the  proceeding  to  test  his  title  to  an  office 
in  his  own  name,  without  leave  of  court,  or  the  intervention  of  the  state  or 
one  of  her  officials,  as  a  party.  The  remedy  thus  afforded,  as  was  decided  in 
Lambert  v.  Gallagher,  28  Ark.  451,  was  broad  enough  to  include  the  ordinary 
election  contest  for  office;  and  it  was  held  in  that  case  that  the  provisions  con- 
ferred upon  the  circuit  court  jurisdiction  to  hear  and  determine  a  contested 
election  controversy.  But  since  that  decision  exclusive  original  jurisdiction 
in  the  matter  of  election  contests  has  been  conferred  upon  the  county  courts. 
Mansf.  Dig.  §  2722,  (taken  from  the  acts  of  1875.)  See  Will^ord  v.  State,  43 
Ark.  67.  It  is  argued  that  this  jurisdiction  is  inconsistent  with  the  power  as- 
serted by  the  circuit  court  in  this  case.  The  contention  is  too  broad.  The 
act  under  consideration  is  not  repealed.  Actions  have  been  maintained  under 
it,  and  judgments  rendered  therein,  for  the  recovery  of  offices,  sustained  by  this 
court  since  the  change  in  the  law  mentioned  above.  Falconer  v.  Shores,  87 
Ark.  386;  Slsey  v.  Falconer,  42  Ark.  117;  Alston  v.  Falconer,  Id.  114.  It 
is  operative  in  so  far  as  it  is  not  inconsistent  with  the  jurisdiction  conferred 
on  the  county  courts.  The  plaintiff ^s  action  is  not  a  proceeding  to  contest  an 
election  within  the  meaning  of  the  statute  governing  contested  elections. 
Williamson  v.  Lane,  52  Tex.  335;  State  v.  Burchfield,  12  Lea,  30.  It  is  not  a 
contest  about  the  fairness  of  the  election  at  all.  It  is  a  suit  for  the  possession 
of  an  office  to  which,  as  the  complaint  alleges,  the  election  returns  show  the 
plaintiff  has  been  elected.  If  there  was  a  valid  election,  as  the  complaint  al- 
leged, and  the  returns  made  to  the  county  clerk  showed  that  Smith  was  elected 
to  fill  the  vacancy,  any  competitor  for  the  office  could  have  entered  his  con- 
test in  the  county  court,  as  pointed  out  by  statute,  to  prove  that  the  returns 
did  not  express  the  will  of  the  electors.  The  loss  or  destruction  of  the  returns 
would  not  have  prevented  the  contest,  because  the  statute  requires  the  insti- 
tution of  the  proceeding  to  contest  within  a  limited  time,  regardless  of  the  ac- 
tion or  non-action  of  the  canvassing  board.  Mansf.  Dig.  §  2723;  Bowen  v. 
Hixon,  45  Mo.  340.    But  there  was  nothing  for  Smith  to  contest.    The  re- 
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tnrns  showed  a  state  of  facts  satisfactory  to  him,  and  he  had  the  legal  right 
to  stand  upon  the  prima  facie  case  thus  made  for  him.  People  v.  Minck,  21 
K.  Y.  539;  Ex  parte  Smith,  8  S.  C.  495.  But  it  is  said  that  the  plaintiff  had 
not  qualified;  that  Wheat  was  therefore  not  a  usurper;  and  that  the  action 
would  not  lie.  It  is  necessaij  to  recur  to  the  object  of  the  act  to  determine 
by  and  against  whom  an  action  under  it  may  be  maintained.  The  remedy  be- 
ing a  sul^titute  for  and  a  modification  of  the  proceedingJt)y  information  in  the 
nature  of  quo  warranto,  we  may  look  to  that  proceeding  to  determine  its 
character.  The  term  "  usurper"  is  there  used  not  merely  to  denominate  one 
who  intrudes  himself  into  an  office  without  color  of  title,  for  that  is  the  nar- 
row acceptation  of  the  term  "usurper."  A  defective  title  in  that  proceeding 
is  no  greater  protection  than  no  title  at  all,  and  one  exercising  a  public  office 
without  an  absolute  right  to  hold  it,  is  there  regarded  as  a  usurper  as  against 
him  who  has  the  better  right.  People  v.  Ridgley,  21  III.  67;  Hamlin  v.  KaS' 
Mafer,  15  Fac.  Rep.  778,  ^Sup.  G.  Or.  1887.)  There  is  no  reason  to  presume 
that  the  legislature  intended  to  give  the  term  a  different  meaning  in  enlarging 
the  remedy,  and  it  was  expressly  decided  in  Lambert  v.  QallagheVf  supra, 
that  they  did  not.  Aside  from  the  analogy  found  in  the  proceedings  in  the 
nature  of  quo  loarranto,  the  statute  indicates  that  the  action  may  be  sustained 
against  any  one  who  is  exercising  the  functions  of  an  office  which  he  cannot 
hold,  by  reason  of  a  superior  right,  against  his  adversary.  If  in  the  phrase, 
** whenever  one  usurps  an  office,"  the  word  "usurp"  is  used  in  its  narrower 
sense  of  "seize, "  without  nght  or  without  color  of  right,  the  subsequent  part  of 
the  sentence,  "to  which  he  is  not  entitled  by  law, "  is  mere  tautology  and  use- 
less. An  act  should  be  so  construed  as  to  give  meaning  to  every  part  of  it. 
To  say  that  "  whenever  a  person  seizes  without  right  an  office  to  which  he  is 
not  entitled  by  law,"  would  not  be  in  consonance  with  that  rule  of  construc- 
tion, but  rather  to  say  the  meaning  is  "whenever  a  person  holds  or  assumes 
the  functions  of  an  office  to  which  he  is  not  entitled  by  law, "  he  may  be  ousted 
"by  the  party  entitled  to  the  office. "  Nor  was  it  necessary  that  the  relator  in 
the  quo  toarranto  information,  when  the  proceeding  was  prosecuted  by  the 
state  for  his  benefit,  should  be  invested  with  a  complete  title  to  the  office,  as 
by  holding  the  commission.  It  was  sufficient  if  he  was  entitled  to  the  com- 
mission. State  V.  Askew,  48  Ark. ,  2  S.  W.  Rep.  349.  No  more  is  re- 
quired in  the  statutory  action  if  the  plaintiff  can  establish  his  title  without 
converting  the  proceeding  into  an  election  contest.  The  statute  declares  that 
the  action  may  be  maintained  by  the  person  entitled  to  the  office.  The  legis- 
lature, instead  of  devising  a  summary  remedy  for  the  possession  of  an  office 
withheld  from  him  who  of  right  ought  to  have  it,  were  engaged  in  a  fruitless 
labor  if  the  remedy  was  to  be  limited  to  one  having  a  complete  title,  as  distin- 
guished from  a  perfect  right  to  the  title;  for  where  the  title  was  complete,  the 
common  law  afforded  an  expeditious  remedy  by  mandamus  to  restore  a  lost 
office,  and,  it  is  said,  also  to  put  one  into  an  office  which  he  had  not  before  oc- 
cupied. State  V.  Dunn,  12  Amer.  Dec.  25,  and  note.  But  the  statutory  rem- 
edy is  expressed  to  be  not  in  fieu  simply  of  the  narrow  remedy  afforded  by 
mandamus,  but  of  the  more  liberal  information  in  the  nature  of  quo  war- 
ranto. 

Now,  the  complaint  in  this  case  alleged,  and  the  demurrer  admits,  that 
proper  returns  showing  Smith's  election  were  made  by  the  election  officers  to 
the  county  clerk.  The  only  duty  of  the  board  of  canvassers  thereafter  was  to 
ascertain  and  declare  the  result  of  the  election  from  the  face  of  the  returns. 
Their  functions  are  ministerial  merely,  {Patton  v.  Coates,  41  Ark.  Ill,)  and 
no  failure  or  neglect  to  perform  them  can  defeat  the  title  of  the  candidate 
whom  it  is  apparent  they  must  have  declared  elected  if  they  had  been  permit- 
ted to  act  at  all.  The  function  of  the  election  officers  not  having  been  per- 
formed in  the  completion  of  the  election.  Smith  could  not  qualify  and  enter 
upon  the  discharge  of  the  duties  of  the  office  until  a  competent  court  had  ad- 
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Judged  the  result.    People  v.  Chissey,  91  N.  Y.  616.    He  sues  now  to  accom- 

EHsh  that  result.  The  statute  under  which  he  sues  was  designed  to  afford 
im  the  opportunity.  This  complaint  states  a  case  for  the  couii;*s  intervene 
tion  in  his  behalf,  and  the  demurrer  was  properly  overruled.  The  defendant 
answered,  denying  that  there  was  a  valid  election  held  to  fill  the  vacancy  in 
the  clerk's  office;  denying  that  the  plaintiff  was  a  qualified  elector;  denying 
that  the  election  returns  showed  the  plaintiff's  election;  and  denying  that  he, 
the  defendant,  was  wrongfully  in  possession  of  the  office;  and  set  forth  that 
he  was  holding  over  under  his  commission  issued  in  pursuance  of  the  election 
in  1884.  There  was  a  trial  upon  the  issues  thus  joined,  and  a  judgment  for 
plaintiff. 
It  is  urged  that  the  judgment  is  erroneous  for  several  reasons: 

1.  It  is  said  the  court  refused  to  impanel  a  jury  lo  try  the  cause  as  requested 
by  the  defendant.  There  is  no  showing  in  the  bill  of  exceptions  that  a  jury 
was  demanded  and  refused,  and  no  motion  for  a  new  trial  for  that  cause.  In 
Chapline  v.  RoherUfyn,  44  Ark.  205,  we  said:  '*In  the  absence  of  an  affirma- 
tive showing  in  the  bill  of  exceptions  that  a  jury  was  demanded  and  refused  a 
judgment  will  not  be  reversed  for  such  a  cause. "  But  the  constitutional  right 
to  trial  by  jury  is  confined  to  cases  which  by  the  common  law  were  so  triable, 
(QfAian  V.  Jackson,  32  Ark.  558;  Cohen  v.  HolUday,  34  Ark.  707;  Williams^ 
v.  People,  40  Ark.  290;)  and  it  was  decided  in  Johnson  v.  iStotc,26  Ark.281, 
that  the  right  did  not  extend  at  common  law  to  a  civil  proceeding  in  the  nat» 
ure  of  quo  toarranto  against  a  public  officer.  The  statute  does  not  enlarge 
the  right  nor  attempt  to  extend  it  to  cases  of  this  or  a  like  nature,  as  was  held 
in  Williams  v.  People,  supra.  Mansf.  Dig.  §g  5105, 5106.  No  claim  for  feea 
or  emoluments  was  made. 

2.  It  is  urged  that  the  election  is  invalid  upon  the  ground  that  the  statu- 
tory notice  was  not  strictly  complied  with.  It  is  made  the  duty  of  the  gover- 
nor to  issue  his  proclamation  or  writ  of  election,  when  a  special  election  is 
required  to  fill  a  vacancy  in  any  county  office,  (Mansf.  Dig.  §  2716.)  fixing  a 
day  for  the  election;  and  it  is  the  duty  of  the  sheriff  of  the  county  in  which 
the  election  is  to  be  held  to  give  public  notice  of  the  time  and  place  of  holding 
the  election,  by  setting  up  a  copy  of  the  proclamation  at  each  of  the  voting 
precincts  and  two  or  more  of  the  most  public  places  in  each  township,  and  by 
publishing  it  in  a  newspaper,  if  one  is  published  in  the  county,  (Id.  {}§  2659,. 
2660.)  It  was  proved  in  this  case  by  the  sheriff  that  he  received  the  gover-^ 
nor's  proclamation  ordering  the  special  election,  and  fixing  the  8th  day  of  Jan- 
uary, 1887,  as  the  time  for  holding  it;  that  he  prepared  his  notices  for  posting 
in  proper  form,  and  delivered  them  to  his  deputies  for  use;  but  that  he  did 
not  know  of  his  own  knowledge  whether  the  deputies  posted  the  notices  as 
directed  by  him.  He  indicated  no  cause  for  belief  that  they  had  failed  in  their 
duty,  and  it  was  shown  by  his  and  by  other  evidence  that  copies  of  the  notice 
were  seen  in  some  of  the  townships.  It  was  the  duty  of  the  sheriff  to  cause 
the  election  to  be  held.  It  became  the  duty  of  his  deputies  to  post  the  notices 
as  directed  by  their  principal.  The  election  was  held.  It  must  be  presumed 
that  the  notices  were  given.  The  law  presumes  that  everything  required  to- 
be  done  by  an  officer  to  make  valid  an  act  which  he  has  performed  was  done. 
It  is  never  presumed  that  an  officer  has  discharged  a  duty  irregularly.  Law- 
son,  Pres.  £v.  rule  14,  p.  53;  Stetoart  v.  Houston,  25  Ark.  311;  Railtoay  Co. 
V.  Barnes,  35  Ark.  99.  The  truth  of  the  presumption  is  strengthened  in  thi& 
case  by  proof  that  some  of  the  notices  were  in  fact  posted,  and  by  the  fact  of 
the  failure  in  the  effort  to  prove  that  the  duty  of  posting  was  neglected.  But 
it  was  proved  that  a  newspaper  was  published  in  the  county  during  the  win- 
ter of  1886-87,  and  that  the  proclamation  of  the  election  was  not  published  in 
it;  and  the  argument  is  that  the  omission  to  make  the  publication  is  fatal  to- 
the  validity  of  the  election.  It  must  be  conceded  that  time  and  place  are  of 
the  substance  of  every  election.    But  it  does  fnoi  follow  that  formal  notice  of 
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the  time  and  place  <^  holding  the  election  is  always  essential  to  its  yaliditj. 
When  the  time  and  place  are  fixed  by  statute,  as  in  case  of  a  general  election 
to  fill  vacancies  caused  by  the  expiration  of  the  regular  terms  of  office  of  the 
incumbents,  all  must  take  notice  of  the  time  and  place  of  the  election,  whether 
there  is  a  publication  or  not.  Hodgkin  v.  Fry,  33  Ark.  716;  PiUaski  Equal- 
Uation  Board  Cases,  49  Ark. ,  6  S.  W.  Hep.  1.  The  right  to  hold  the  elec- 
tion in  such  cases  comes  from  the  statute,  and  the  notice  required  to  be  given 
thereof  is  only  a  reminder  to  the  people  of  what  the  law  has  otherwise  pro- 
vided. An  omission  to  publish  the  statutory  notice  of  the  election  does  not, 
in  such  cases,  affect  its  validity.  McCrary,  Elect.  §  150;  Hodgkin  v.  Fry, 
supra.  When  a  special  election  to  fill  a  vacancy  is  ordered,  there  is  no  pre- 
sumption that  the  voters  know  the  date  fixed  by  the  writ  of  election,  and  they 
must  be  informed  of  it.  But  the  established  rule  is  that  the  particular  form 
and  manner  pointed  out  by  the  statute  for  giving  notice  is  not  essential  Act- 
ual notice  to  the  great  body  of  electors  is  sufficient.  The  question  in  such 
cases  is  whether  the  want  of  the  statutory  notice  has  resulted  in  depriving 
sufficient  of  the  electors  of  the  opportunity  to  exercise  their  franchise  to  change 
the  result  of  the  election.  McCrary,  Elect.  §§  141-148;  Com.  v.  Smith,  132 
Mass.  289;  StaU  v.  Orf)U,  20  Wis.  235;  State  v.  McKinney,  25  Wis.  416; 
DUhon  V.  Smith,  10  Iowa,  212;  State  v.  Skirving,  19  Neb.  497,  27  N.  W. 
liep.  723.  The  courts  hold  that  "the  voice  of  the  people  is  not  to  be  rejected 
for  a  defect  or  want  of  notice  if  they  have  in  truth  been  called  upon  and  have 
spoken."  Dishon  v.  Smith,  supra.  If  the  law  were  otherwise  it  would,  as 
was  said  by  the  court  in  Foster  v.  Scarff,  15  Ohio  St.  532,  "always  be  in  the 
power  of  a  ministerial  officer  by  his  malfeasance  to  prevent  a  legal  election." 
When  the  election  is  legally  ordered,  and  the  electors  are  actually  apprised  of 
the  time  and  place  appointed  for  holding  it,  the  misfeasance  or  non-feasance 
of  the  officer  upon  whom  the  statute  devolves  the  duty  of  giving  the  election 
notice  cannot  deprive  the  electors  of  the  right  to  express  their  will  through 
their  ballots.  It  is  conceded  in  this  case  that  the  usual  voting  precincts  were 
the  proper  places  for  holding  the  election,  and  the  question  is,  were  the  voters 
apprised  of  the  time?  Facts  were  in  proof  from  which  it  must  be  inferred 
that  the  statutory  notice  by  posters  stuck  up  at  each  of  the  voting  and  two 
.  other  public  places  in  each  township  was  given  by  the  sheriff  in  apt  time.  It 
was  proved  that  there  were  three  candidates  for  the  office  to  be  tilled;  that 
they  all  published  cards  in  the  only  newspaper  in  the  county  for  several  weeks 
before  the  election,  advertising  their  candidacy  and  the  day  upon  which  the 
election  would  be  held,  and  that  the  paper  made  editorial  mention  of  each  can- 
didate as  his  card  appeared.  Poll-books  were  sent  to  all  the  voting  precincts, 
and  a  regular  election  was  held  at  each,  the  friends  of  each  candidate  partici- 
pating in  the  election  at  every  polling  place,  and  about  two-thirds  of  the  vote 
commonly  polled  at  a  general  election  for  state  and  county  officers  being  cast. 
There  was  the  testimony  of  two  witnesses  that  it  was  generally  known  that 
the  election  would  be  held.  It  was  also  in  proof  that  the  newspaper  before 
mentioned,  which  was  the  only  one  published  in  the  county,  began  publica- 
tion in  November  next  preceding  the  election,  and,  proving  a  financial  fail- 
ure, suspended  the  following  March,  and  moved  off  in  search  of  a  more  profit- 
able field.  From  inability  to  procure  paper  for  the  publication,  the  weekly 
issues  of  this  journal  were  sometimes  cut  down  to  small  dimensions,  and  the 
publisher  was  unable  to  state  with  certaidty  that  it  had  not  failed,  on  occa- 
sions, to  appear  altogether.  Upon  this  evidence,  the  circuit  judge  who  tried 
the  case  refused  to  find  the  fact  to  be  that  the  time  for  holding  the  election 
was  not  generally  known  in  advance  of  the  event;  and  refused  to  declare  that 
the  failure  to  make  publication  in  the  newspaper  invalidated  the  election. 
We  sustain  the  conclusion  both  as  to  law  and  fact.  Formal  notice  of  the  elec- 
tion was  given  in  one  of  the  modes  pointed  out  by  the  statute.  In  the  absence 
of  the  publication  of  a  newspaper  in  the  county  no  other  notice  is  required. 
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Mansf .  Dig.  8§  2659,  2660.  The  sherilTs  notice  by  posting  is  then  all-suffi- 
cient to  legalize  an  election  held  in  pursuance  of  the  governor's  proclamation. 
To  hold  this  election  invalid  for  want  of  the  additional  notice  by  publication 
in  a  newspaper,  which,  it  seems,  as  if  by  accident,  had  settled  like  a  bird  of 
passage  within  the  confines  of  the  county  a  short  time  before  the  election, 
without  the  vigor  to  make  regular  weekly  issues  during  its  ephemeral  stay, 
would  be  to  require  a  more  rigid  adherence  to  the  letter  of  the  statute  than 
any  case  to  which  we  have  been  cited  has  done.  If  any  there  was  who  de- 
pended upon  the  newspaper  for  notice  of  the  election,  he  must  have  obtained 
actual  knowledge  of  the  fact  that  it  would  be  held,  if  issues  were  indeed  made 
at  the  particular  dates  when  the  statutory  notice  might  have  been  given,  by 
reason  of  the  nnofficial  publication  about  the  election  which  the  paper  con- 
tained. Those  who  did  not  put  their  reliance  in  this  uncertain  source  were 
legally  notified  by  the  sheriff's  official  posters.  It  does  not  appear  that  any 
one  was  misled  or  deprived  of  his  privilege  of  voting  his  choice  through  ig- 
norance of  the  date  of  the  election.  The  number  of  votes  cast  is  as  great  in 
proportion  to  the  aggregate  vote  as  that  ordinarily  polled  at  special  elections. 
No  evidence  suggesting  even  that  a  different  result  might  have  been  reached 
was  offered.  Elections  are  not  to  be  lightly  set  aside,  though  the  law  has  not 
been  strictly  complied  with.  Holland  v.  DavieSt  86  Ark.  460.  It  is  of  the  ut- 
most importance  that  the  public  should  have  confidence  in  the  administration 
of  the  election  laws,  and  to  know  that  the  will  of  the  majority,  when  fairly 
expressed,  will  be  respected.  In  Hodgkin  v.  Fry,  supra,  we  held  that  where 
school  directors,  who  were  required  by  the  statute  to  designate  a  place  of  meet- 
ing for  voting  a  tax  for  school  purposes,  neglected  to  designate  the  place,  and 
give  notice  thereof,  no  legal  school  meeting  could  be  held.  The  judgment  in 
that  case  was  approved  in  Davies  v.  Holland,  43  Ark.  425.  But  those  cases 
and  this  appeal  are  not  analogous.  In  the  Hodgkin  Case  the  time  for  hold- 
ing the  meeting  was  fixed  by  statute;  but  the  place  was  not  designated  by  any 
authority.  In  the  case  in  hand  both  time  and  place  were  fixed  in  tlie  manner 
pointed  out  by  statute.  If  there  had  been  a  failure  on  the  part  of  the  gover- 
nor, in  this  case,  to  designate  the  time,  as  there  was  on  the  part  of  the  direct- 
ors in  the  other  to  designate  the  place,  the  assemblage  of  the  electors  would 
have  been  without  authority.  Another  material  consideration  is  that  in  that 
case  only  14  out  of  400  electors  participated  in  the  school  meeting.  Such  a 
disparity  in  attendance  is  commonly  taken  as  conclusive  proof  that  knowledge 
of  the  intended  election  was  not  general,  when  the  statutory  notice  has  been 
omitted. 

3.  It  is  further  urged  that  the  plaintiff  was  not  a  qualified  elector,  and  con- 
sequently not  eligible  to  the  office  of  circuit  clerk.  The  contention  is  that  a 
residence  in  the  state  of  12  months  previous  to  the  election  was  not  shown. 
It  was  proved  that  the  plaintiff  was  a  citizen  of  Arkansas,  and  resident  of  La 
Fayette  county,  in  1874;  that  in  that  year  he  held  a  state  office  which  re- 
quired his  residence  at  the  capitol;  that  he  spent  the  winter  of  1874-75  in 
Washington  city,  leaving  his  family  in  Arkansas,  and  still  owning  his  home- 
stead in  La  Fayette  county;  that  in  the  spring  of  1875  he  was  appointed  and 
accepted  the  office  of  United  States  consul  to  the  island  of  St.  Thomas,  in 
the  Danish  West  Indies,  where  he  remained  in  the  discharge  of  the  official 
duties  of  that  office  until  his  removal  by  the  president  of  the  United  States, 
in  1886,  when  he  returned  direct  to  La  Fayette  county,  and  resumed  his  resi- 
dence there.  He  sold  his  homestead  about  the.  time  he  accepted  the  foreign 
appointment.  He  testified,  however,  that  he  claimed  a  residence  in  La  Fa- 
yette county  all  the  while.  It  is  well  settled  that  when  an  embassador  or  con- 
sul is  sent  by  one  government  to  represent  his  state  in  a  foreign  country,  his 
continuous  residence  in  tlie  foreign  land,  if  referable  to  his  ofiicial  duties, 
does  not  work  a  change  of  his  domicile.  There  is  no  inference  of  domicile  or  of 
animus  manendi  to  be  drawn  from  such  residence.    Whart.  Confi.  Law,  ^ 
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^;  Jac.  Dom.  §§  821-d28.  The  domicile  of  origin,  as  the  home  domidle  is 
termed,  is  presomed  to  prevail  until  another  is  acquired.  The  presumption 
of  Jaw  being  that  the  domicile  of  origin  subsists  until  a  change  of  domicile  is 
proved,  the  cnu»  of  proving  the  change  is  on  the  partj  asserting  it.  The 
residenee  of  Smith  in  the  foreign  count^  is  referable,  as  far  as  the  testimony 
here  goes,  solely  to  his  official  station  as  consul.  The  citizenship  and  residence 
which  the  plaintiff  once  possessed  in  La  Fayette  county  are  presumed  to  have 
eontinued  in  the  absence  of  proof  to  the  contrary,  and  we  cannot  pronounce 
the  action  of  the  court  erroneous. 

4.  It  is  urged  that  the  court  admitted  illegal  testimony.  The  Judges  of 
eleetion  for  Boane  township,  after  proving  the  loss  of  the  duplicate  returns, 
the  original  also  being  lost,  gave  the  result  from  their  recollection  of  what 
the  record  showed.  That  was  permissible.  IHxon  v.  Orr^  49  Ark.  — ,  4  S. 
W.  Bep.  774.  One  of  the  Judges  for  Conway  township  proved  that  the  dupli- 
cate returns  from  that  township  had  gone  into  the  hands  of  one  Morris,  and 
that  Morris  had  informed  him  that  they  were  lost.  The  Judges  were  permitted 
to  show  its  contents.  Conceding  that  tiie  evidence  was  irregularly  received, 
the  defendant  was  not  injured.  The  witnesses  concurred  in  the  statement 
that  the  plaintiff  received  but  2  votes  at  this  precinct,  while  they  credit  46  to 
his  opponents.  The  testimony  was  favorable  to  the  defendant,  and  he  can- 
not complain  of  its  admission  as  error. 

5.  It  was  proved  that  the  election  returns  were  regularly  made  to  the  county 
clerk,  and  filed  by  him;  that  they  were  abstracted  from  his  office  in  the  night- 
time, without  the  knowledge  or  complicity  of  the  clerk  or  his  deputy,  and  be- 
fore he  had  the  opportunity  to  assemble  the  board  of  canvassers  to  ascertain 
the  result.  The  returns  from  two  precincts  were  afterwards'recovered,  and, 
upon  its  being  shown  that  they  were  in  the  same  condition  as  when  returned 
by  the  election  officers,  they  were  admitted  as  evidence  without  objection. 
The  contents  of  the  others  were  proved  by  the  Judges  of  election,  who  had 
made  them  up,  from  duplicate  copies  which  the  statute  requires  them  to  re- 
tain, or  from  their  recollection  of  their  contents,  as  before  mentioned.  This 
eridence  showed  that  the  plaintiff  had  received  more  than  twice  as  many 
votes  as  either  of  his  competitors,  and  a  good  majority  over  the  two  combined. 
The  court  found  that  he  was' duly  elected  at  a  legal  election,  and  adjudged 
that  he  was  entitled  to  the  office. 

The  judgment  must  be  affirmed. 


SCHWANTZ  V.  PjLLOW. 
{Sktpreme  Cawrt  of  Arkansas,    March  8, 1888.) 

1.  RSFLB V LW— BOWP— RSTSN HON  OF  PROPEBTT  AFTER  JUDOMEITT. 

The  bond  required  to  enable  a  defendant  in  replevin  to  retain  the  property,  ie  not 
in  lieu  of  the  property,  and  when  tbe  defendant  has  been  adjudged  to  be  lA  the 
wrong,  he  cannot  pay  the  assessed  value  and  retain  the  property  as  his  own,  against 
the  will  of  the  party  to  whom  the  ooort  has  awarded  judgment. 

2.  SaMB— PUBOHASX  PB2n>IKG  LiTIOATlON. 

One  who  purchases  property  in  suit,  with  actual  notice  of  the  litigation,  does  so 
at  his  peril,  and  must  abide  the  result  the  same  as  the  party  from  whom  he  got  his 
title. 
8.  Same — ^E^xxcutigit  of  Writ— Possession  of  Third  Persok. 

in  an  action  of  replevin,  a  writ  was  issued  to  the  sheriff,  oommanding  him  to  take 
from  the  possession  of  the  defendant  a  certain  mule,  and  if  he  f ailea  to  get  said 
male,  to  make  the  value  out  of  the  property  of  the  defendant,  and  the  surety  on  his 
replevin  bond.  The  sheriff  failed  to  find  the  mule  in  the  possession  of  the  defend- 
antj  but  took  it  from  one  who  had  purchased  it  for  value  pending  the  action. 
fieui»  that  it  was  the  duty  of  the  shenfl  to  take  the  animal  from  the  purchaser,  and 
he  was  not  guilty  of  conversion  in  taking  it  under  the  writ. 

Appeal  from  the  circuit  court,  Phillips  county;  M.  T.  Sanders,  Judge. 
This  was  an  action  broaght  by  L.  A.  Schwantz  against  £.  D.  Pillow,  Bheriff 
of  Phillips  county,  for  the  taking  of  a  mule  under  a  writ  issued  to  him  from 
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the  circuit  caurt.  The  cause  was  tried  by  the  court,  sitting  as  a  jury,  upon 
an  agreed  statement  of  facts.  It  was  agreed  that,  ou  the  2d  day  of  March, 
1886,  one  L.  A.  Fitzpatrick  instituted  his  action  of  replevin  in  the  justice's 
court  of  St.  Francis  township,  Phillips  county,  against  one  O.  D.  Hudson,  to 
recover  possession  of  one  black  horse  mule;  that  a  proper  writ  was  issued  in 
said  action  by  said  justice,  and  placed  in  the  hands  of  an  officer  authorized  to 
execute  it ;  and  the  plaintiff  executed  the  bond  in  the  presence  of  the  officer 
having  the  writ,  the  same  being  the  bond  required  by  law;  that  thereupon 
the  said  officer  took  from  the  possession  of  the  defendant,  Hudson,  the  mule 
described  in  the  writ;  that  within  two  days  after  said  seizure  the  defendant, 
Hudson,  caused  to  be  executed,  with  sureties  to  the  satisfaction  of  the  officer 
having  the  property,  a  bond  as  provided  for  in  section  5581,  Mansf.  Dig.,  and 
the  mule  was  restored  to  him,  the  defendant;  that  a  trial  of  this  action  was 
had  before  said  justice,  and  appeal  prosecuted  to  the  Phillips  circuit  court; 
that  on  the  trial  of  said  appeal,  the  mule  was  adjudged  to  be  the  property  of 
the  plaintiff,  Fitzpatrick;  that  before  the  trial  of  said  appeal  the  appellant 
here,  Schwantz,  bought  the  mule  from  the  defendant,  Hudson,  and  paid  for 
him  the  sum  of  $125,  which  was  his  full  market  value,  and  at  the  time  of  his 
purchase  he  had  knowledge  that  there  was  pending,  between  Fitzpatrick  and 
Hudson,  a  suit  concerning  the  mule.  On  the  27th  of  May,  1886,  the  Phillips 
circuit  entered  judgment  on  the  verdict  in  the  action  of  Fitzpatrick  v.  Htiifi- 
8on,  to  the  effect  that  plaintiff  recover  of  the  defendant  the  black  horse  mule 
mentioned  in  the  affidavit  herein,  if  to  be  had;  if  not,  $75  for  his  value  and 
$10  for  his  detention ;  also  all  costs  herein  expended  by  him ;  it  also  appearing 
to  the  court  that  £.  H.  Boss  is  security  on  the  bond,  given  by  the  defendant 
in  his  cause,  to  retain  said  mule,  and  ten  dollars  damages  for  detention  of 
same,  and  all  costs  herein  expended  for  which  execution  may  issue.  On  the 
29th  day  of  May,  1886,  there  was  issued  from  the  office  of  the  clerk  of  the 
Phillips  circuit  court,  and  directed  to  the  sheriff  of  that  county,  an  execution 
in  the  following  words:  "You  are  commanded  that  you  take  from  the  posses- 
sion of  O.  B.  Hudson  one  black  horse  mule,  which  L.  A.  Fitzpatrick  late  in 
our  Phillips  circuit  court  recovered  against  him,  and  make,  of  the  estate  of  O. 
B.  Hudson  and  £.  H.  Boss,  the  sum  of  ten  dollars  which  said  Fitzpatrick  re- 
covered against  said  Hudson  for  damages  for  the  detention  of  the  said  mule; 
and  if  you  fail  to  find  or  get  said  mule,  then  you  are  commanded  that  you 
cause  to  be  made  the  sum  of  seventy-five  dollars,  the  value  of  said  mule,  and 
the  sum  of  ten  dollars  which  was  recovered  for  the  detention  of  said  mule, 
which  L.  A.  Fitzpatrick  late  in  our  Phillips  circuit  court  recovered  against 
O.  B.  Hudson,  and  £.  H.  Boss,  his  surety,  for  the  value  of  said  mule,  and 
damages,  with  interest  at  six  per  cent,  from  the  28th  day  of  May,  1886,  and 
the  sum  of  sixteen  and  90-100  dollars  for  the  costs  in  this  behalf  expended; 
and  that  you  make  due  return  of  this  writ  in  sixty  days,  showing  how  you 
have  served  the  same.  In  witness:  J.  F.  Humphries,  Clerk."  It  is  admit- 
ted that  the  sheriff  in  his  efforts  to  execute  this  process  did  not  find  the  mule 
described  in  this  writ,  in  possession  of  the  defendant,  O.  B.  Hudson,  but  that 
he  did  find  the  mule  in  the  possession  of  the  appellant  here,  Schwantz,  who  in- 
formed the  sheriff  that  he  was  the  owner  of  the  mule  by  virtue  of  a  purchase; 
that  notwithstanding  this  claim,  the  appellee  took  the  mule  and  delivered  the 
same  to  Fitzpatrick.  It  is  agreed  that,  at  the  time  of  the  taking  of  the  mule 
from  Schwantz,  the  value  was  $112.50.  and  that  the  usable  value  thereof, 
from  the  time  of  the  taking,  was  $12.50.  Judgment  for  the  defendant,  and 
plaintiff  appeals. 
James  P.  Clarke,  for  appellant.    J.  J,  d  E,  C.  HoriMr,  for  appellee. 

GoGKRiLL,  C.  J.  In  replevin,  the  delivery  of  the  property  is  the  primary 
object  of  the  action.  The  value  is  to  be  recovered  in  lieu  of  it,  as  an  alterna- 
tive only  "in  case  a  delivery  cannot  be  had"  of  the  specific  property.    Mansf. 
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Dig.  §  5181.  Whatever  parpose,  beneficial  to  the  defendant,  the  Judgment 
in  the  aifirmative  may  serve,  it  is  not  put  in  that  form  to  give  one  who  has 
been  adjudged  to  be  in  the  wrong,  his  election  to  pay  the  assessed  value  and 
retain  the  property  as  his  own,  against  the  will  of  the  party  to  whom  the 
judgment  <d  the  court  has  awarded  it.  The  point  was  so  ruled  in  HarrU  v. 
Harris.  43  Ark.  535.  That  was  an  action  of  replevin;  the  judgment  was  for 
the  plaintiff,  for  the  delivery  of  the  properly;  there  was  no  assessment  of  its 
value,  and  no  alternative  judgment.  The  omission  to  assess  the  value,  and 
render  a  judgment  in  the  alternative,  was  held  to  be  not  prejudicial  to  any 
light  of  the  defendant,  because  the  property  was  under  the  control  of  the 
oourt,  and  therefore  capable  of  certain  delivery,  under  its  order,  without  exe- 
cution. If  the  defendant  had  been  entitled,  as  of  right,  to  have  an  assessment 
of  the  value,  so  that  he  might  pay  it  and  take  the  property,  the  Judgment 
would  have  been  reversed.  See,  too,  Kennedy  v.  Clayton,  29  Ark.  279.  The 
appellant's  contention  that  the  bond  required  to  enable  a  defendant  in  replevin 
to  retain  the  property,  stands  for  all  purposes,  in  lieu  of  the  property  itself, 
would  lead  to  this:  that  a  party  without  color  of  right  acquires  an  absolute 
title,  against  the  ti:ue  owner  who  sues  him  for  the  possession  of  specific  ar- 
ticles of  personal  property,  by  the  execution  of  a  bond  to  retain  the  posses- 
sion. If  that  result  bad  been  contemplated  by  the  legislature,  the  provision 
directing  delivery  of  the  property  to  the  plaintiff,  in  case  the  verdict  is  in  his 
favor,  would  not  have  been  added.  Section  5181,  etipra.  Provision  for  a 
personal  judgment  only,  would  have  been  made  in  that  event.  The  condition 
upon  which  the  defendant  retains  the  property,  is  that  he  will  perform  the 
judgment  of  the  court  in  the  action.  Mansf.  Dig.  §  5581.  If  the  plaintiff 
recovers,  the  judgment  of  the  court  in  the  first  instance  is  for  the  delivery  of 
the  property.  Section  5181,  eupra;  Hanf  v.  Ford,  37  Ark.  550;  Jetton  v. 
Smead,  29  Ark.  383.  The  delivery  is  therefore  as  much  a  part  of  the  defend- 
ant's undertaking  as  if  it  were  so  stipulated  in  the  bond.  When  the  stipula- 
tion is  required,  there  is  no  doubt  of  the  obligation  to  perform  it  when  the 
judgment  is  against  the  party  executing  the  bond.  Freem.  Ex'ns,  §  468; 
Wells,  Bep.  §  476;  Bruner  v.  Dyhall,  42  111.  34;  Lockioood  v.  Perry,  9  Mete 
440;  Hunt  v.  Jiobinson,  11  Cal.  262;  McKinney  v.  Purcell,  28  Kan.  446; 
Lotett  v.  Burkhardt,  44  Pa.  St.  173.  One  who  purchases  property  in  suit  wjth 
actual  notice  of  the  litigation,  as  the  plaintiff  in  this  action  did,  does  so  at  his 
peiil,  and  must  abide  the  result  the  same  as  the  party  from  whom  he  got  his 
title.  Cases  supra.  It  was  the  duty  of  the  sheriff,  therefore,  tu  take  the  mule 
in  question  from  the  plaintiff,  notwithstanding  he  had  paid  the  defendant  in 
replevin  t uU  value  for  the  animal.  Hoffman  v.  Conner,  76  N.  Y.  121 ;  Freem. 
Ex'ns,  §  475. 

The  appellee  was  not  guilty  of  conversion  in  taking  the  animal  under  the 
writ  issued  in  pursuance  of  the  judgment  for  delivery  to  the  plaintiff  in  re- 
plevin, and  the  judgment  is  right.     Affirmed. 


Ellis  v.  Commonwealth. 
(Court  of  Appeals  of  Kentudfty,    February  11, 1S88.) 

CaonKlI.  La.W~AFPBA1.— I2TTERFERBKCE  WITH  JUBT. 

Altenr  trial  and  coDviction  under  an  indictment  for  larceny,  in  support  of  amotion 
for  a  new  trial,  defendant^*  attorney  filed  an  affidavit  setting  fortn  that  he  heard  a 
person  say  to  one  of  the  jurors,  while  under  instructions  from  the  court  to  permit 
no  one  to  speak  to  them  about  the  trial,  and  before  it  was  finally  submitted  to 
them,  the  words :  ^8end  him  up  for  five  years.  **  Held  that,  under  Crim.  Code  Ky. 
S  281,  which  provides  that  decisions  of  the  oourt  upon  motions  for  new  trial  shall 
not  be  subject  to  exception,  the  objections,  having  first  been  made  in  a  motion  for 
a  new  trial,  cannot  be  considered  on  appeal,  and  that  defendant's  proper  course 
would  have  been  by  motion  to  discharge  the  jury. 

Appeal  from  circuit  court,  M^idison  county. 
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Bob  Ellis  was  tried  and  convicted  of  the  crime  of  larceny.    A  motion  for 
a  new  trial  being  overruled,  defendant  appeals. 
J,  R,  Bumham,  for  appellant.     C  /.  Bronston,  for  appellee. 

Lewis,  J.  In  the  first  affidavit  for  a  continuance  filed  by  appellant  it  was 
stated  Tandy  Chenault  and  Ben  Ford  were  absent,  both  of  whom  were  pres- 
ent when  the  trial  took  place  at  a  subsequent  day  of  the  same  term  of  court. 
The  ground  for  continuance  set  forth  in  the  second  affidavit  filed  at  the  same 
term  of  court  was  the  absence  of  Ben  Ford  and  Stone  Batner.  The  state- 
ments contained  in  the  two  affidavits  are  not  consistent,  except  in  this,  that 
each  of  the  three  witnesses  were  with  appellant  on  the  night  the  larceny  with 
which  he  was  charged  was  alleged  to  have  been  committed;  and  as  he  got  the 
benefit  of  the  testimony  of  Chenault  and  Ford,  the  statements  of  Batner,  if  he 
had  been  present,  would  have  be^n  merely  cumulative,  for  it  does  not  appear 
from  the  affidavits  that  he  knew  or  would  have  testified  to  any  facts  favora- 
ble to  the  defense  not  given  in  evidence  by  Chenault  and  Ford. 

It  appears  from  the  affidavit  of  the  attorney  for  appellant  that  he  heard  a 
person,  naming  him,  say  to  one  of  the  jurors,  naming  him,  while  the  jury  was 
out,  under  instructions  of  the  court  to  permit  no  one  to  speak  to  them  about 
the  trial,  and  before  it  was  finally  submitted  to  them,  the  words:  ''Send  him 
up  for  five  years."  If  this  illegal  and  reprehensible  interference  with  the 
trial  of  the  case  had  been  called  to  the  attention  of  the  court  at  the  time,  and 
a  motion  made  by  appellant  to  discharge  the  jury,  it  would  have  been  an  error 
of  the  court  prejudicial  to  the  substantial  rights  of  the  accused,  and  therefore 
reveraible,  to  overrule  the  motion.  But  the  fact  was  not  made  to  appear  un- 
til after  the  termination  of  the  trial,  nor  was  any  motion  based  upon  it,  requir- 
ing the  action  of  the  court,  made  until  after  the  verdict,  when  it  was  made 
one  of  the  grounds  for  a  new  trial.  Section  281,  Crim.  Code,  provides,  the 
decisions  of  the  court  upon  motions  for  a  new  trial  shall  not  be  subject  to  ex- 
ception ;  and  it  has  been  repeatedly  held  that  errors  not  subject  to  exception 
in  the  lower  court  cannot  be  considered  as  grounds  for  reversal  in  the  court 
of  appeals.  Kennedy  v.  Com.,  14  Bush,  3^.  It  therefore  follows,  and  has 
been  decided  by  this  court,  that  objections  first  made  in  motion,  and  as  ground 
for  new  trial,  as  to  alleged  errors  committed  during  the  progress  of  the  trial, 
cannot  be  considered  by  the  court  of  appeals.  Kennedy  v.  Com.,  supra; 
Brown  v.  Com.,  14  Bush,  898.  The  province  of  this  court  is  to  reverse  for 
only  those  errors  of  law  occurring  upon  the  trial  committed  by  the  trial  court, 
and  consequently  no  right  exists  to  consider  any  objection  which  was  not 
then  made  and  passed  on,  or  refused  to  be  passed  on  by  the  lower  court. 

The  judgment  is  affirmed. 


Bank  of  Louisville  et  al.  v.  Bauuibstbr. 
(Court  of  Appecbfs  of  Kentucky.    February  18, 1888.) 

1.  MoBTOAOBS— MortoaobjlBlb  Intbbbst— Lease  with  Pbivileob  of  Pubchasb. 

Where  a  person  leases  land  for  a  definite  period,  and  has  a  clause  in  the  lease  that 
he  may  purchase  the  property  at  any  time  before  the  expiration  of  the  lease,  the  in- 
terest acquired  \mder  it  may  be  mortgaged  under  Gen.  Bt.  Ky.  c.  68,  art.  I,  S  A» 
which  provides  that  **axiy  interest  in  or  claim  to  real  estate  may  be  disposed  of  by 
deed  or  will  in  writing. " 

2.  Same  —  Pbiobitt  —  MoBTGAOB  of  Pbiyiuiob  of  Pubchasb  —  Mobtoaoe  of  Bubsb- 

QUENT  TiTLB. 

A  mortgage  given  on  real  estate  in  which  the  only  interest  of  the  mortgagor  is  a 
contract  to  purchase,  attaches  to  the  f  reeholdj  ana  is  prior  to  a  mortgage  given 
subsequently  and  after  the  mortgagor  had  obtamed  a  deed  to  the  land. 

&  FiXTUBBB— MOBTOAOB    OF    OPTION    TO    PUBCHASE  —  SUBSEqUENT  TiTLB  —  ImPBOVB- 
MBNTS. 

Where  one  mortgages  a  lot  to  which  he  has  no  title,  except  an  option  to  purchase, 
and  with  the  prooeeds  erects  a  costly  warehouse  thereon,  and  afterwards  obtains. 
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titla  and  giv6B  a  second  mortgage,  held,  that  the  warehoase  waa  a  flxtnre  at  the 
time  he  gave  the  first  mortgage,  and  subject  to  it,  and  that  the  second  mortgage  did 
not  attach  to  the  warehouse  first. 

Appeal  from  Louisville  chancery  court. 

John  Baumiester  instituted  this  action  against  the  Bank  of  Louisville^ 
George  Spalding,  Henry  Q.  Spalding,  and  Mrs.  Bullitt,  to  sell  certain  prop- 
erty, and  apply  the  proceeds  to  pay  a  certain  indebtedness.  Prom  the  judg- 
ment entered  in  the  case  the  bank  appeals. 

Helm  &  Bruce^  H.  R,  Phillips^  and  Wm.  Lindsay ^  for  appellant.  Muir 
d  Heyman  and  Dodd  <&  Qruhha^  for  appellee. 

Lewis,  J.  September  14,  1883,  by  written  contract  between  them,  Mrs. 
y.  H.  Bullitt  leased  to  George  Spalding,  for  the  term  of  five  years,  for  an 
agreed  rent,  a  lot  of  land  situated  in  the  city  of  Louisville,  which  contract 
contained  a  provision,  the  principal  subject  of  controversy,  and  hereafter 
mentioned.  September  22, 1883,  Spalding  made  a  contract  with  appellee, 
Baumiester,  for  the  erection  upon  the  lot  of  a  warehouse,  for  which  he  was  to- 
pfty  $5,700,  in  10  semi-annual  installments,  appellee.  Olds,  agreeing  to  be- 
come surety  therefor,  upon  condition  Spalding  would  indemnity  him  against 
loss;  and  October  1,  1883,  a  mortgage  was  executed  for  that  purpose,  Mrs» 
Bullitt  being  party  thereto.  In  that  mortgage  is  the  following  recital: 
''Whereas,  by  lease  dated  14th  day  of  September,  1883,  Mrs.  Bullitt  leased  ta 
Spalding  a  traet  of  ground,  (describing  it,)  said  lease  giving  to  said  Spalding 
the  option  to  purchase  the  leased  premises  at  any  time  within  Jive  years, 
for  the  sum  of  Jive  thousand  dollars  to  be  paid  cash  in  hand,  to  which  lease- 
reference  is  made  for  greater  certainty,  the  same  having  been  duly  lodged  for 
record  in  the  Jefferson  county  clerk's  office."  Following  the  further  recital 
that  Olds  had  become  surety  in  the  notes  to  Baumiester  is  this  clause:  Now, 
in  consideration  of  the  premises  the  said  Spalding  does  hereby  sell,  assign^ 
and  transfer  to  said  Henry  G.  Olds  the  said  lease,  together  with  all  right, 
title,  and  interest  of  said  Spalding  in  and  to  said  lease,  and  the  premises  therein 
described,  and  any  improvement  or  buildings  which  may  be  placed  upon  said 
premises f  together  with  the  option  to  purchase  said  leased  premises,"  etc. 
On  the  part  of  Mrs.  Bullitt  is  the  following  agreement  and  reservation :  **  The 
said  Virginia  H.  Bullitt  unites  herein  for  the  sole  purpose  of  signifying  her 
assent  to  the  trantfer  of  the  said  lease  arid  option.  It  is  distinctly  agreed 
and  understood  that  Spalding  does  not  by  reason  of  this  assignment  cease  to 
be  responsible  to  the  fullest  extent  to  Mrs.  Bullitt  for  the  fulfillment  of  said 
contract  of  lease  between  them."  October  6, 1884,  Baumiester  having  in  the 
mean  time  erected  the  warehouse  in  compliance  of  his  contract,  Mrs.  Bullitt 
conveyed  the  lot  to  Spalding  for  the  price  mentioned;  but  they  so  modified 
the  original  agreement  that  instead  of  the  entire  purchase  money,  only  $1,000' 
of  it  was  then  paid, — a  lien  being  retained  in  the  deed  for  the  residue,  made 
payable  September  14,  1888,  the  day  when  the  lease  would  have  ended.  Jan- 
uary 26, 1885,  Spalding  mortgaged  this  lot,  the  warehouse  being  then  on  it, 
to  appellant,  the  Bank  of  Louisville,  to  secure  certain  debts  he  owed  on  it; 
and  June  13,  1885,  he  executed  a  mortgage  to  Baumiester  on  the  lot,  "with 
all  the  rents,  issues,  and  profits  thereof,"  to  secure  payment  of  a  note  of  that 
date  for  $3,500;  and  in  that  mortgage  "it  was  agreed  that  if  said  note  shall 
not  be  paid  at  its  maturity,  then  said  second  party  may  immediately  enter 
upon  and  take  possession  of  said  real  estate,  and  collect  the  rents  and  apply 
the  same  to  the  satisfaction  of  the  debt. "  This  action  was  instituted  June  16, 
1886,  by  Baumiester, — Spalding,  Mrs.  Bullitt,  Olds,  and  the  Bank  of  Louis- 
ville, being  defendants;  and  in  his  petition  he  prayed  judgment  for  his  debt, 
and  application  of  proceeds  of  sale  of  the  lot,  and  rents  accrued  and  accruing^ 
during  the  pendency  of  the  action,  to  satisfy  it.  The  defendants,  creditors  of 
I^Mdding,  respectively  asked  judgment  for  their  debts,  and  enforcement  of 
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their  liens,  and,  Spalding  having  consented  that  each  of  the  debts  against  him 
might  be  treated  as  due,  personal  judgments  therefor  were  rendered,  and  the 
priority  of  liens  fixed,  and  proceeds  of  the  sale  directed  to  be  applied  in  the 
following  order:  ^1)  To  Mrs.  Bullitt,  for  the  balance  of  purchase  money  un- 
paid; (2)  to  Baumiester  and  Olds,  to  the  extent  of  the  judgment  of  the  former 
against  the  latter;  (3)  to  the  Bank  of  Louisville,  balance  unpaid  of  its  mort- 
gage debts;  (4)  to  Baumiester,  his  debt  secured  by  the  mortgage  of  June  13, 
1885.  It  was  further  adjudged  that  Baumiester  had  a  prior  lien  for  the  rents 
secured  by  the  mortgage  last  named.  From  that  judgment,  except  as  it  af- 
fects Mrs.  Bullitt,  the  Bank  of  Louisville  appeals. 

It  is  contended  in  argument  that  the  judgment  ought  to  be  reversed  to  the 
•extent  it  gives  Olds  priority  in  the  proceeds  of  sale,  for  the  reasons :  FirH,  that 
the  option  of  Spalding  to  purchase  was  not  a  subject  of  mortgage,  because  no 
interest  in  the  lot,  legal  or  equitable,  existed  in  virtue  of  it;  second,  that  the 
mortgage  did  not  in  any  event  operate  upon  or  affect  the  freehold;  third,  that 
it  was  void  as  to  improvements  subsequently  put  upon  the  lot.  By  section  6, 
art.  1,  c.'63.  Gen.  St.,  it  is  provided,  that  "any  interest  in  or  claim  to  real  es- 
tate may  be  disposed  of  by  deed  or  will  in  writing. ''  And  that  the  right  to 
dispose  of  such  interest  or  claim  was  intended  to  include  the  right  to  mort- 
gSLge  as  well  as  to  sell  absolutely,  is  unquestionable.  For  it  is  well  settled 
that  every  kind  of  interest  in  real  estate  may  be  mortgaged,  if  it  be  subject  to 
sale  and  assignment.     1  Jones,  Mortg.  §  136. 

The  simple  inquiry,  then,  is  whether  the  option  to  purchase  the  lot  at  the 
agreed  price,  within  the  specified  period,  was  such  an  interest  in  a  claim  to  the 
lot  as  could  be  sold  or  assigned  by  Spalding;  and  the  answer  to  it  depends 
upon  whether  the  contract  for  the  option  was  or  was  not  enforcible.  It  is  true, 
as  argued,  '*a  contract  must  be  mutual,  and  one  party  cannot  be  bound  with- 
out the  other,''  but  that  does  not  mean  that  any  one  or  more  acts  to  be  done 
by  one  of  the  parties  must  necessarily  be  simultaneous  with  the  consideration 
paid  or  agreed  to  be  paid  by  the  other.  The  conveyance  of  the  lot  upon  de- 
mand and  tender  of  the  agreed  price  by  Spalding  was  obligatory  on  Mrs.  Bul- 
litt, if  at  all,  because  it  was  part  of  the  contract  of  lease  which,  being  founded 
upon  a  valuable  consideration,  was  valid  and  enforcible  as  an  entirety.  A 
naked  agreement  on  her  part  to  convey  the  lot  for  the  stipulated  price  at  the 
option  of  Spalding,  without  any  value  received  or  to  be  received  by  her,  or 
expense  to  be  incurred,  or  loss  sustained  by  him,  on  the  faith  of  it,  would  not 
have  been  binding;  but  if  Spalding  agreed  to  lease  and  pay  rent  for  the  vacant 
lot,  and  incur  the  expense  of  putting  a  warehouse  upon  it,  in  order  to  make 
it  remunerative,  upon  the  faith  of  her  agreement,  he  should  have  the  option 
to  purchase  at  any  time  during  the  term  of  his  lease,  she  was,  it  seems  to  us, 
unquestionably  bound.  It  is  not  unusual  or  unfair — on  the  contrary,  often 
of  advantage — to  both  buyer  and  seller  of  merchandise  and  farm  products,  to 
give  to  the  one  the  option  to  receive,  or  the  other  to  deliver,  at  an  agreed 
price,  a  greater  quantity  or  number  than  is  or  perhaps  can  be  conveniently 
specified  and  fixed  at  the  time  of  the  contract.  "Sales  on  trial"  or  "approval, " 
and  "sale  and  return,"  are  terms  of  common  use  in  the  transfer  of  personal 
property,  and  indicate  transactions  that  apparently  lack  mutuality;  but  they 
are  not  necessarily  without  consideration,  or  disadvantageous  to  either  buyer 
or  seller.  We  perceive  no  reason  why  the  owner  of  unproductive  real  estate 
may  not,  as  part  of  a  contract  of  lease,  and  in  consideration  of  rent  to  be  paid 
by  his  lessee,  or  expense  to  be  incurred  in  making  it  productive,  as  seems  to 
be  this  case,  bind  himself  to  sell  it  within  a  prescribed  period,  at  a  stipulated 
price  at  the  option  of  the  lessee.  But  it  is  useless  to  argue  this  question 
further;  for  Mrs.  Bullitt,  the  only  person  having  any  right  to  deny  the  valid- 
ity of  that  part  of  the  contract,  irrevocably  bound  herself  to  convey  the  lot  to 
Spalding  upon  the  agreed  terms,  by  making  herself  a  party  to  the  mortgage, 
and  "signifying  her  assent  to  the  transfer  of  said  lease  and  option."    Haviag 
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thus  by  her  own  voluntary  act  caused  Olds  to  become  the  surety  of  Spalding 
in  the  note  given  to  Baumiester  for  erecting  the  warehouse,  upon  the  faith 
she  would  convey  the  lot  upon  payment  of  the  price  by  Spalding,  she  wa& 
thereafter  estopped  to  deny  being  bound  by  the  contract  to  do  so.  Moreover,, 
the  question  of  her  obligation  to  convey,  if  it  had  been  an  open  one,  was 
closed  by  her  actually  making  a  deed  for  the  lot  to  Spalding  before  it  was 
mortgaged  by  him  to  the  Bank  of  Louisville.  It  is  true  that,  instead  of  pay- 
ing the  whole  of  the  purchase  money  when  the  deed  was  made,  in  accordance 
with  the  original  contract,  he  paid  only  $1,000  thereof,  which  was  accepted 
by  her,  but  that  change,  made,  as  he  alleges,  without  his  consent,  did  not  in 
any  way  impair  the  rights  of  Olds  as  mortgagee;  for  although  his  security  be- 
came of  less  value  than  if  the  lot  had  been  fully  paid  for,  leaving  no  incum- 
brance on  it  for  unpaid  purchase  money,  he  could,  as  was  done,  waive  his 
right  to  Insist  upon  a  literal  compliance  with  the  first  contract,  and  still  re^ 
tain  his  mortgage  lien  upon  whatever  interest  Spalding  acquired  under  the 
deed.  And  that  interest  is  precisely  the  same  atf  if  the  lot  had  been  conveyed 
to  him  in  pursuance  of  a  title-bond;  for  the  contract,  even  before  it  was  sup- 
plemented by  the  mortgage,  bound  Mrs.  Bullitt  as  effectually  to  convey  the 
lot  with  a  good  title,  upon  the  terms  specified  in  it,  as  she  would  have  been 
by  a  covenant  to  convey  executed*  in  due  form.  We  are  therefore  unable  to 
see  upon  what  ground  It  can  be  contended  the  mortgage  to  Olds  did  not  oper- 
ate upon  and  affect  the  freehold  after  it  was  acquir^  by  Spjilding. 

The  subject  of  the  mortgage  was  the  interest  of  Spalding  in  the  lot  secured 
by  his  contract  with  Mrs.  Bullitt;  and  that  interest  he  impliedly,  if  not  in  the 
express  terms  of  the  mortgage,  agreed  to  make  equivalent  to  a  complete  owner- 
ship of  the  lot  by  paying  the  purchase  price  in  full.  But,  independent  of  any 
agreement,  Olds  was  entitled  to  the  benefit  of  whatever  he  did  pay;  for,  upon 
the  discharge  of  a  prior  incumbrance,  whether  it  be  a  mortgage  or  vendor's 
lien,  the  mortgage  interest  has  the  full  benefit  of  the  discharge.  1  Jones» 
Mortg.  §§  138,  139.  We  think  whatever  was  the  extent  and  value  of  Spald- 
ing's interest  in  the  lot,  the  lien  of  Olds  thereon  was  subordinate  only  to  that 
of  Mrs.  Bullitt. 

The  rule  by  which  to  determine  whether  the  warehouse  is  to  be  regarded 
embraced  by  the  mortgage  of  Olds  is  "that  fixtures  attached  to  the  realty,  after 
the  execution  of  a  mortgage  of  it,  become  a  part  of  the  mortgage  security,  if 
they  are  attached  for  the  permanent  improvement  of  the  estate,  and  not  for 
a  temporary  purpose;  or  if  they  are  such  as  are  regarded  as  permanent  in  their 
nature,  or  if  they  are  so  fastened  or  attached  to  the  realty  as  that  the  removal 
of  them  would  be  an  injury  to  it."  Although  Spalding,  at  the  time  he  com- 
menced the  erection  of  the  warehouse,  was  not  the  owner  of  the  lot,  nor  had 
in  fact  openly  made  his  election  to  purchase  it,  yet,  considering  the  character 
and  cost  of  the  building,  the  option  to  purchase  the  lot  which  he  had  secured 
by  his  contract  with  Mrs.  Bullitt,  and  the  special  mention  of  the  warehouse 
in  the  mortgage  to  Olds,  it  is  evident  it  was  intended  by  him  to  be  attached 
as  a  permanent  improvement  of  the  estate  which  he  subsequently  purchased; 
and  as  the  liability  of  Olds  was  incurred  to  enable  him  to  erect  the  building, 
and  upon  the  faith  that  it,  as  part  of  the  realty,  would  constitute  a  security 
against  loss,  we  think  it  was  properly  adjudged  subject  to  his  mortgage. 
Though  excepted  to  at  the  time,  counsel  do  not  in  argument  insist  upon  a  re- 
versal upon  the  ground  Baumiester  was  adjudged  to  have  a  prior  lien  upon 
the  rents;  nor  do  we  think  there  was  error  on  that  account,  for  neither  of  the 
other  mortgages  in  terms  operated  upon  or  related  to  the  rents,  as  was  the 
case  of  the  mortgage  to  Baumiester,  and  consequently  neither  of  them  created 
a  lien  upon  anything  besides  the  property  mortgaged.  The  judgment  is  af- 
firmed. 
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Bakkin  et  ah  v.  City  of  Henderson. 
(Court  of  Appeals  of  Kentucky.    February  18, 1888.) 

1.   LlOBNSB-OOCUPATION  TjLX— CJONSTITXmONAL  LaW. 

The  Kentucky  statute  authorizing  the  city  of  Henderson  to  impose  a  license  tax 
upon  certain  occupations  within  its  limits  requires  those  pursuing  the  same  occu- 
pation to  be  tazea  equally,  or  in  proportion  to  the  amount  of  business  conducted, 
and  is  not  in  violation  of  the  constitution.^ 

9.  Sams— Occupation  Tax— Enagtmsnt  of  Law. 

A  statute  authorizing  a  city  or  town  to  impose  a  license  tax  upon  certain  ooeupa- 
tions  within  its  limits,  the  tax  bein^  for  municipal  purposes  alone,  may  originate  in 
either  branch  of  the  legislature,  under  Const.  Ky.,  requiring** bills  for  raising  reve- 
nue** to  orignate  in  the  house. 

Appeal  from  circuit  court,  Henderson  county. 

This  was  a  suit  by  John  E.  Rankin  and  others,  insurance  agents,  to  enjoin 
the  city  of  Henderson  from'  dollecting  certain  license  taxes,  on  the  ground  that 
the  act  of  the  legislature  authorizing  taxes  on  certain  trades  and  employments 
was  unconstitutional.    Demurrer  to  petition  sustained.    Plaintiff  appeals. 

Broum  d  Young,  for  appellants.    John  L.  Doraey,  for  appellee.     / 

Pryor,  C.  J.  The  common  council  of  the  city  of  Henderson  was  author- 
ized to  impose  a  license  tax  upon  certain  employments  in  business  conducted 
within  that  city.  That  the  legislature  has  the  right  to  classify  and  impose  a 
license  tax  on  trades  is  well  settled ;  and  that  such  a  tax,  when  imposed,  is 
not  required  to  apply  to  all  kinds  of  business  pursuits,  is  equally  certain. 
Those  pursuing  like  occupations  must  be  taxed  in  the  same  manner,  or  in 
proportion  to  the  amount  of  business  conducted.  We  perceive,  therefore,  no 
valid  objection  to  this  legislation,  as  it  applies  alike  to  all  of  the  classes  to  be 
taxed.  Kor  is  the  act  unconstitutional  because  the  bill  conferring  the  power 
had  its  origin  in  the  senate.  The  object  of  the  bill,  it  is  true,  was  to  raise 
revenue  for  the  local  government;  but  the  provision  of  the  constitution  re- 
quiring **bills  for  raising  revenue"  to  originate  in  the  house  cannot  be  applied 
to  a  license  tax,  or  to  any  tax  imposed  merely  for  the  maintenance  of  a  mu- 
nicipal corporation.  The  provision  of  the  constitution  in  question  applies 
alone  to  the  state,  or  the  revenue  that  goes  into  or  properly  belongs  to  the 
stato  treasury.  This  tax  is  applied  alone  to  municipal  purposes,  and  no  part 
of  it  belongs  to,  or  can  find  its  way  into,  the  treasury  of  the  state.  In  taxing 
the  people  of  a  town  or  county  for  a  local  purpose,  the  money  collected  is  not 
to  be  considered  revenue  for  the  stato  or  for  stato  purposes,  although  the  cor- 
poration, to  the  extent  of  the  power  conferred,  is  but  the  agent  of  the  st^to  to 
regulate  and  control,  subject  to  constitutional  restriction,  those  who  live 
within  its  jurisdiction.  An  act  bringing  into  existence  the  local  government, 
with  the  power  to  impose  a  tax  for  municipal  purposes,  together  with  all  the 
machinery  necessary  to  run  it,  being  local  in  its  nature,  and  in  aid  of  local 
interests,  may  originate  in  either  house;  and  in  cases  where  the  object  of  tax- 
ation is  purely  local,  and  in  aid  of  local  purposes,  it  is  not  the  legitimate  sub- 
ject of  inquiry  whether  the  act  conferring  the  power  originate  in  the  one 

^The  legislature  of  a  state  is  competent  to  select  and  classify  the  subjects  of  taxation 
within  constitutional  limitations:  and  the  fact  that  one  class  of  business  is  taxed,  and 
another  is  not,  or  that  different  classes  are  taxed  unequally,  does  not  affect  the  validity 
and  uniformity  of  the  tax.  Manufacturing  Co.  v.  Wright  8S  Fed.  Rep.  121.  A  law 
which  taxes  a  class  of  property  separately  is  not  unconstitutional  if  it  emoraces  all  prop- 
erty of  that  class,  and  applies  to  it  uniform  rules,  and  taxes  it  according  to  its  value. 
Board  of  Assessors  v.  State,  (N.  J.)  4  Atl.  Rep.  578, 8  Atl.  Rep.  724.  A  law  taxing  all  of 
a  class  alike,  as  liquor  dealers  within  tiye  miles  of  a  town  at  one  price^  and  liquor  deal- 
ers at  wayside  inns  at  a  less  price,  is  not  invalid  on  the  ground  of  uniformity.  Terri- 
tory v.  ConneU,  (Aria.)  ISPac.  Rep.  209. 
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house  or  the  other.  Judgment  affirmed.  Bullitt  ▼.  City  of  Padiioah,  3  S. 
W.  Rep.  802;  Cam.  v.  Bailey,  81  Ky.  895;  Kniper  v.  City  of  Louisville,  7 
Bush,  599. 


Bleyins  v.  Blankenship. 
(Cov/rt  of  Appeals  of  Kentucky.    February  18, 1888.) 

▼■RDOB  AHD  VeNDBB— VSKDOB^S  LiBIT— RXCITAL  OF  PaTMBNT  IB  DbBD. 

In  an  action  on  a  note  for  the  purchase  price  of  real  estate,  and  to  enforce  a  Ten- 
dor's  lien,  the  deed  was  made  an  exhibit  by  the  petition.  An  averment  in  the  peti- 
tion that  the  recital  of  payment  in  full,  in  the  deed,  is  not  true,  the  rights  of  bona 
fide  creditors  and  purchasers  not  being  involyed,  must  be  taken  as  pro  confeaeo  by 
the  failure  of  the  defendant  to  answer,  and  it  amounts  in  substance  to  one  of  mis- 
take in  making  the  deed. 

Appeal  from  circuit  court.  Carter  county. 

B.  B.  Wilhoit,  for  appellant.    James  D,  Jones,  for  appellee. 

Holt,  J.  This  is  an  action  upon  a  note  executed  by  the  appellant,  John  G. 
Blevins,  to  Joseph  Davison,  for  the  last  payment  upon  a  tract  of  land,  and 
assigned  by  the  latter  to  the  appellee*  A.  J.  Blankenship.  Judgment,  both 
in  personam  and  in  rem,  was  rendered  by  default  after  due  service  of  sum- 
mons. The  deed  from  Davison  to  Blevins,  made  when  the  note  was  given, 
recites  the  payment  in  full  of  the  purchase  money.  It  was  made  an  exhibit 
by  the  petition,  which  avers,  however,  that  tlie  statement  as  to  the  purchase 
money  is  not  true.  Unless  this  is  to  be  regarded  as  an  averment  of  mistake 
in  the  making  of  the  deed,  there  is  none.  Assuming  that  it  is  not,  the  appel- 
lant claims  that  the  judgment  was  unauthorized. 

The  Revised  Statutes  provided:  "When  any  real  estate  shall  be  hereafter 
conveyed,  and  the  purchase  money,  or  any  part  thereof,  shall  remain  unpaid 
at  the  time  of  the  conveyance,  the  grantor  shall  not  thereby  have  a  lien  for 
the  same,  unless  it  be  expressly  stat^  in  the  deed  what  part  of  the  considera- 
tion remains  unpaid."  2  Rev.  St.  c.  80,  §  26.  The  statute  now  in  force  says 
in  express  words,  however,  that  this  lien  shall  not  exist  *' against  bona  fide 
creditors  and  purchasers,  unless  it  is  stated  in  the  deed  what  part  of  the  con- 
sideration remains  unpaid."  Gen.  St.  c.  68,  §  24.  Unless  this  be  done,  the 
vendor  waives  his  lien  as  to  bona  fide  creditors  and  purchasers.  They  are 
protected,  since  the  conveyance  gives  them  no  notice  that  any  of  the  purchase 
money  remains  unpaid.  The  immediate  vendee  knows,  however,  whether  it 
has  been  paid  or  not;  and,  if  not,  the  lien,  upon  equitable  principles,  exists  in 
favor  of  the  vendor,  although  the  deed  fails  to  state  that  any,  or  how  much 
of  it,  is  unpaid.  The  statute  only  provides  that  the  equitable  lien  given  to 
the  vendor  shall  not  exist,  as  against  *' bona  fide  creditors  and  purchasers,** 
if  the  land  be  conveyed  without  stating  in  the  deed  what  portion  of  the  price 
is  unpaid.  Hoss  v.  Adams,  13  Bush,  370;  Tate  v.  Hawkins,  81  Ky.  582. 
The  appellant  Blevins  was  the  immediate  vendee,  and  is  yet  in  possession  of 
the  land.  So  far  as  the  record  shows,  the  rights  of  no  6071a  fide  creditor  or 
purchaser  are  involved.  The  averment  in  the  petition  that  the  recital  of  pay- 
ment in  full  in  the  deed  is  not  true,  must  be  taken  as  pro  confesso  by  the  fail- 
ure of  the  appellant  to  answer,  and  it  amounts  in  substance  to  one  of  mistake. 

Judgment  affirmed. 

MiLLNER  V.  Shipley. 
(Supreme  Cov/rt  of  Missouri.    February  30, 1888.) 

TiXATiow— Tax  Dbbi>— Dbsobiption  of  Li.ni>— Variamcb. 

In  ejectment,  where  plaintiff's  title  to  the  land  in  controversy  depends  upon  a 
sheriff's  deed  based  upon  a  judgment  rendered  at  suit  of  the  state  for  taxes,  said 
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deed  and  judgment,  in  describing  the  land,  must  conform  to  the  description  in  the 
petition  and  order  of  publication;  otherwise  the  deed  and  judgment  are  yoid,  and 
open  to  collateral  attack. 

Appeal  from  circuit  court,  Green  county;  W.  F.  Gbiger,  Judge. 
Ejectment  by  James  K.  Millner,  plaintiff  and  appellant,  against  E.  R.  Ship- 
ley, def  endent  and  respondant. 

C  W.  Thrasher,  for  appellant.    Masaey  <fe  McAfee,  for  respondent. 

Black,  J.  This  an  action  of  ejectment  for  the  S.  \  of  lot  5  in  Kimbrough's 
Second  addition  to  the  city  of  Springfield.  Plaintiff,  for  a  link  in  his  title, 
depends  upon  a  sheriff's  deed,  based  upon  a  judgment  of  the  circuit  court  in 
a  suit  of  the  state  at  the  relation  of  the  collector  against  M.  E.  and  A.  M. 
Palmer,  for  the  enforcement  of  the  state's  lien  for  taxes  for  the  years  1869 
and  1877.  There  are  two  additions  to  the  city  of  Springfield,  one  known  and 
designated  on  the  plat  as  "Kimbrough's  Addition,"  and  the  other  known  and 
designated  as  '*Kimbrough*8  Second  Addition."  There  is  a  lot  5  in  each  of 
these  additions.  The  petition  in  the  tax  suit  describes  the  property  as  the  S. 
}  of  lot  5  in  Kimbrough's  addition,  and  the  defendants  are  alleged  to  be  the 
owners  thereof.  There  was  no  personal  service.  The  defendants  did  not  ap- 
pear to  the  suit.  The  order  of  publication,  and  the  notice  published  pursuant 
thereto  in  the  newspaper,  follows  the  petition  in  the  description  of  the  prop- 
erty, but  the  judgment  and  sheriff's  deed  describe  the  property  as  in  the  Sec- 
ond addition. 

There  can  be  no  personnl  judgment  in  these  tax  suits,  even  where  there  is 
personal  service.  The  effect  of  a  valid  judgment  and  sale  thereunder  is  to 
transfer  to  the  purchaser  the  title  and  interest  of  the  defendants  to  the  suit. 
It  is  their  interest  only  which  is  conveyed.  The  court  acquires  jurisdiction 
of  the  property  and  of  the  defendants  by  the  filing  of  the  petition  and  publi- 
cation of  notice  ordered  to  be  made.  It  follows  as  a  corollary  that  it  is  the 
property,  and  that  only,  described  in  the  petition  and  order  of  publication,  of 
which  the  court  gets  jurisdiction.  The  court  might  as  well  have  pronounced 
judgment  against  any  other  lot  in  Springfield  as  against  this  one  in  the  Second 
addition. 

It  is  said  the  court  erred  in  allowing  the  judgment  to  be  impeached  by  the 
files  of  the  court.  The  judgment  recites  that  the  defendants  had  been  "duly 
notified  by  publication,"  etc.  This  recital  is  doubtless  conclusive,  in  a  collat- 
eral proceeding  like  this,  tbat  the  order  made  by  the  clerk  in  vacation  had 
been  duly  published  according  to  the  command  of  the  order.  But  the  petition 
and  order  of  publication  are  as  much  a  part  of  the  record  proper, — the  judg- 
ment roll,— as  the  judgment  itself.  If  there  is  any  conflict  between  the  re- 
citals in  the  judgment  as  to  the  terms  of  the  order  and  the  order  itself,  the 
latter  must  control,  for  a  recital  of  the  order  must  yield  to  the  order  itself. 
Ciiiyw  V.  Meyersieek,  88  Mo.  411.  A  judgment  which  is  erroneous  or  irregu- 
lar or  both  cannot  be  impeached  collaterally.  Rosenheim  v.  Hartsoek,  90 
Mo.  365.  2  8.  W.  Rep.  473;  Burnett  v  McCluey,  4  S.  W.  Rep.  694.  But  here 
the  court  had  no  jurisdiction  to  render  a  judgment  against  property  different 
from  that  described  in  the  petition  and  order  of  publication.  The  judgment 
is  therefore  void,  and  open  to  collateral  attacks.  Janney  v.  SpeddeUf  &  Mo. 
397.     The  judgment  is  affirmed. 

Ray,  J.,  absent.    The  other  judges  concur. 


CoQUARD  V,  St.  Louis  Cotton  Compress  Co.  et  al. 

{Supreme  Cov/rt  of  MisaourL    February  20, 1888.) 

Corporations — Stockholders— Prohibition  of  Loan  or  Issue  of  Stock  to. 

Under  Rev.  St.  Mo.  $  083,  providing  that  a  corporation  shaU  not  loan  money  to  its 
Btockholden ;  and  section  927,  prohibiting  a  corporation  from  issuing  stock  or  bonds 
except  **for  money  paid,  labor  done,  or  money  or  property  actuiUly  received,  **  uid 
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making  all  fictitious  issues  of  stock  or  bonds  void,— a  oorporation  cannot,  by  a  re- 
duction of  its  capital  stock,  create  a  surplus,  and,  such  surplus  being  invested  in  a 
plant  so  situated  as  not  to  be  readily  convertible  into  casn,  borrow  on  bonds  and 

general  mortgage  sufAcient  ready  funds  to  distribute  such  surplus  among  the  stodc- 
olders. 

8.  Sake. 

Where  there  is  no  allegation  in  an  answer  to  a  complaint,  filed  by  a  corporation, 
that  the  capital  stock  has  all  been  paid  in,  the  statement  to  that  effect  of  a  resolu- 
tion copied  in  the  answer  is  not  tantamount  to  such  an  allegation,  and  on  demurrer 
to  the  answer  must  be  taken  most  strongly  against  the  pleader. 

Appeal  from  St.  Louis  circuit  court:  Sh£Pard  Barclay,  Judge. 

The  plain tiif,  Coquard,  instituted  this  proceeding  to  restrain  the  defendant 
corporation  from  the  doing  of  an  act  which  he  claims  is  ultra  vires  that  coi> 
poration.     The  petition  is  as  follows: 

** Plaintiff,  complaining,  showeth  unto  the  court  that  the  defendant  the  St. 
Louis  Cotton  Compress  Company  is  a  corporation  duly  organized  under  the 
laws  of  the  state  as  a  corporation,  and  has  been  such  corporation  since  on  or 
about  the  26th  day  of  July,  in  the  yetir  1873,  and  having  its  office  and  place 
of  business,  and  doing  business  as  such  corporation.  In  the  city  of  St.  I^uis. 
That  the  object  for  which  said  corporation  was  organized  and  constituted  was 
for  the  storage  and  compression  of  cotton,  the  doing  of  a  general  storage  bus- 
iness, and  the  purchasing  and  holding  of  such  real  estate  as  might  be  neces- 
sary for  the  conduct  of  such  business ;  but  in  no  case  to  purchase  cotton  or 
other  merchandise  on  its  own  account,  or  engage  in  any  speculation  what* 
ever.  That  by  the  terms  of  the  original  articles  of  association  of  said  corpo- 
ration, entered  into  on  the  said  26th  day  of  July,  A.  D,  1873,  the  amount  of 
the  capital  stock  of  said  association  was  fixed  at  the  sum  of  seventy-five  thou- 
sand dollars,  divided  into  seven  hundred  and  fifty  shares  of  the  par  value  of 
one  hundred  dollars.  That  on  the  3d  day  of  June,  in  the  year  1875,  by  a 
unanimous  vote  of  the  stockholders  of  said  corporation,  the  capital  stock  of 
said  corporation  was  increased  to  the  sum  of  three  hundred  thousand  dollars. 
That  afterwards,  on  the  24th  day  of  July,  in  the  year  1879,  by  a  unanimous 
vote  of  the  stockholders  of  said  association,  the  capital  stock  of  the  corpora- 
tion was  increased  to  the  sum  of  seven  hundred  thousand  dollars.  That  aft* 
erwards,  on  the  13th  day  of  October,  in  the  year  1880,  the  capital  stock  of  the 
corporation  was,  by  a  like  unanimous  vote  of  the  stockholders,  increased  to 
the  sum  of  one  million  dollars;  and  on  the  26th  day  of  April,  in  the  year  1882, 
by  a  like  unanimous  vote  of  the  stockholders,  the  capital  stock  of  the  corpora- 
tion was  increased  to  the  sum  of  one  million  two  hundred  and  fifty  thousand 
dollars.  And  plaintiff  states  that  on  the  11th  day  of  October,  in  the  year 
1883,  he  became  by  purchase  the  owner,  and  still  is  the  owner,  of  sixty-two 
shares  of  the  capital  stock  of  the  said  corporation,  the  St.  Louis  Cotton  Com- 
press Company,  the  par  value  of  which  was  and  is  the  sum  of  one  hundred 
dollars,  and  amounting  in  the  aggregate  to  the  sum  of  six  thousand  and  two 
hundred  dollars.  And  plaintiff  further  saith  that  in  the  early  part  of  the 
present  year  the  directors  of  said  company  conceived  the  idea  of  withdrawing 
a  large  portion  of  the  capital  stock  from  the  said  business  of  the  said  corpora- 
tion, and  repaying  the  smne  to  the  stockholders  thereof;  and  in  or  about  the 
month  of  February  of  this  year  caused  a  notice  to  be  published,  and  by  notice 
addressed  to  the  stockholders  of  said  corporation,  for  a  meeting  of  stockholders  to 
be  held  at  the  office  of  the  company  on  the  19th  day  of  March,  1885,  to  consider 
the  question  of  diminishing  the  capital  stock  of  the  said  corporation  from  the 
sum  of  one  million  two  hundred  and  fifty  thousand  dollars  to  six  hundred  and 
twenty-five  thousand  dollars,  and  likewise  a  meeting  at  the  same  day,  hour,  and 
place  for  the  purpose  of  voting  upon  a  proposition,  and  giving  their  consent,  to 
create  or  increase  the  bonded  indebtedness  of  said  company  to  the  amount  of 
$625,000.  And  plaintiff  saith  that  at  said  meeting  of  stockholder,  so  held  on 
the  day  last  named,  there  were  two  propositions  submitted  to  the  vote  of  said 
v.7s.w.no.3 — 12  ^  t 
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stockholders  at  said  meeting,  which  meeting  was  duly  held  upon  regular  and 
legal  notice,  as  follows:  •  Whereas,  the  present  authorized,  issued,  and  fully- 
paid  capital  stock  of  this  company  is  one  million  two  hundred  and  fifty  thou- 
sand dollars;  and  whereas,  the  same  is  greater  than  necessary,  and  it  is  de- 
sired and  desirable  to  diminish  the  said  capital  stock  to  six  hundred  and 
twenty-five  thousand  dollars.  [Part  of  resolution  here  omitted.  See  same 
fully  set  out  in  the  answer.]  Be  it  further  resolved,  that  the  board  of  direct- 
ors of  this  company  be,  and  they  are  hereby,  authorized  and  directed  to  pay 
to  the  stockholders  of  this  company  the  surplus  that  is  or  may  be  created  by 
such  diminution  of  the  capital  stock  to  the  amount  of  six  hundred  and  twenty- 
five  thousand  dollars,  ratably  in  proportion  of  the  shares  of  stock  held  by 
them  respectively,  and  to  call  in  and  cancel  the  existing  certificates  of  stock, 
and  to  issue  in  substitution  therefor  new  certificates  for  the  reduced  capital.' 
And  the  said  resolution  was  adopted, — ten  thousand  one  hundred  and  seventy 
shares  of  stock,  held  by  different  stockholders,  being  voted  in  favor  of  said 
proposition  or  resolution;  and  plaintiff,  owning  said  sixty-two  shares  of  stock, 
voting  in  the  negative.  And  simultaneously  with  the  action  of  the  stock- 
holders referred  to,  and  at  the  same  meeting,  and  as  part  of  the  same  action 
80  had  and  taken  by  the  stockholders  of  said  corporation  at  said  meeting,  the 
following  other  and  further  resolution  was  presented  to  said  meeting  of  stock- 
holders, as  follows :  *  Whereas,  the  stockholders  of  this  company  have  this  day 
voted  to  diminish  the  capital  stock  of  this  company  from  81,250,000  to  $625,- 
000,  by  which  a  surplus  has  been  created  amounting  to  more  than  $625,000, 
which  surplus  consists  of  real  estate,  improvement,  and  other  property  not 
money;  and  whereas,  the  directors  of  this  company  have  been  duly  authorized 
by  the  stockholders  to  pay  such  surplus  to  the  amount  of  8625,000  to  the 
stockholders  pro  rata  in  proportion  to  the  numbers  of  shares  held  by  each: 
Now,  therefore,  the  stockholders  of  this  company  hereby  authorize  and  direct 
the  board  of  directors  of  this  company  to  purchase  from  its  stockholders  said 
surplus  for  the  use  of  this  company  to  the  amount  of  8625,000.  And,  to  en- 
able said  payment  to  be  made,  it  is  resolved,  that  such  board  of  directors  be, 
and  they  are  hereby,  authorized  to  issue  bonds  of  this  company  to  the  amount 
of  8625,000  par  value,  due  in  not  exceeding  25  years  after  date,  but  payable  at 
the  option  of  the  company  at  any  time  after  the  expiration  of  not  exceeding 
fifteen  years  from  their  date,  bearing  interest  at  the  rate  of  six  per  cent,  per 
annum  from  their  date,  interest  payable  semi-annually, — which  bonds  shall 
be  in  such  form  as  the  board  of  directors  shall  adopt  and  approve;  and  to  se- 
cure payment  of  said  bonds  and  interest  by  a  moitgage  or  deed  of  trust  upon 
all  the  real  estate  and  property  of  this  company,  situated  in  the  city  of  St. 
Louis,  Missouri,  and  in  East  St.  Louis,  in  St.  Clair  county,  Illinois,  now  oc- 
cupied and  used  by  the  company  in  the  prosecution  of  its  business, — which 
mortgage  shall  contain  such  clauses,  provisions,  and^stipulations,  and  be  com- 
pleted in  such  form  and  manner,  as  the  board  of  directors  may  adopt  and 
approve,  and  upon  property  therein  described.  And,  to  further  secure  the 
payment  of  said  bonds,  said  board  of  directors  are  hereby  directed  to  set  apart 
from  the  earnings  of  said  company  for  each  year  the  sum  of  not  less  than  ten 
thousand  dollars  as  a  sinking  fund,  until  the  same,  together  with  the  accu- 
mulation of  interest  thereon,  shall  amount  to  a  sum  sufficient  to  pay  off  and  dis- 
charge the  principal  of  said  bonds,  and  all  interest  that  remains  unpaid  thereon: 
said  sinking  fund,  with  the  accumulations  thereon,  to  be  applied  to  the  pay- 
ment and  discharge  of  said  bonds  and  interest.'  And  which  proposition  was 
likewise  adopted;  the  whole  number  of  votes  cast  thereon  being  10,161,  and 
10.099  (?)  being  cast  in  favor  thereof,  and  your  petitioner  plaintiff  alone 
voting  against  said  proposition  or  resolution  to  the  extent  of  his  said  shares 
of  stock. 

"  And  plaintiff  says  that  he  is  advised  and  believes  and  charges  that  the  said 
scheme  or  plan,  so  adopted  by  resolution  oi  stockholdei-s  at  said  meeting,  is 
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fniadalent,  illegaU  and  yoid,  and  without  anthority  of  law;  and  the  directors 
of  said  company,  who  are  made  defendants  herein,  the  said  William  M.  Sen- 
ter,  John  M.  GiUceson,  J.  D.  Goldman,  M.  G.  Humphrey,  J.  N.Stegall,  G.  M. 
Dunaidson,  Jerome  Hill,  George  D.  Fisher,  T.  H.  West,  I.  M.  Wiener,  and 
W.  F.  Obear.  unless  restrained  by  the  order  of  this  honorable  court,  will  pro- 
ceed to  act  under  the  said  last-mentioned  resolution,  and  to  issue,  or  cause 
said  bonds  to  be  issued,  in  accordance  with  the  provisions  of  said  resolution, 
and  to  execute  and  put  of  record  the  mortgage  or  deed  of  trust  upon  the  prop- 
erty of  said  company,  as  provided  therein,  and  thereby  to  the  great  detriment 
and  injury  of  plaintiff,  and  his  rights  as  a  stockholder  in  said  company.  And 
plaintiff  respectfully  insists  that  the  said  corporation,  the  defendant  company, 
has  no  anthority  in  law  to  issue  bonds  except  for  money  paid,  labor  done,  or 
money  or  property  actually  received ;  and  that  thesaid  issue  of  bonds  as  proposed 
is  in  no  jaat  or  lawful  sense  for  money  paid,  or  money  or  property  actually  re- 
ceived. That,  by  such  proceedings  as  attempted  to  be  done  by  the  said  stock- 
holders, there  has  beeu  no  surplus  actually  created.  That  what  is  termed  in  the 
preamble  to  said  last-named  resolution  the  *  surplus,'  consisting  of  real  estate, 
impruYements,  and  other  property  is  the  real  estate,  improvements,  and  property 
of  the  company  itself,  belonging  to  said  company ;  and  that  it  is  a  vain  idea  that 
the  said  company  can  purchase  from  its  stockholders,  for  the  use  of  the  company, 
property  which,  upon  the  reduction  of  the  capital  stock  of  the  company,  would 
and  do«i  itself  belong  to  said  company,  and  not  the  stockholders  thereof;  and 
that  the  said  attempt  of  the  said  meeting  of  stockholders,  as  adopted  by  them  at 
said  stock tiplders'  meeting  as  aforesaid,  is  a  mere  sheer  attempt  to  evade  the 
statute  provisions  of  the  state  of  Missouri,  for  that  the  said  bonds  would  not 
be  paid  for  money  paid,  labor  done,  or  money  or  property  actually  received, 
and  the  entire  property  of  the  company  would  be  bonded  for  a  long  time  with 
a  large  bonded  debt  for  no  lawful  or  proper  pnipose,  and  for  no  purpose,  as 
phuntiff  can  conceive,  except  to  enable  some  more  or  less  of  the  stockholders 
to  borrow  money  upon  the  bonds  of  said  company  to  which  they  would  become 
entitled  to,  when  not  able  to  do  so  upon  its  shares  of  stock.  That  the  said 
corporation  has  no  lawful  right  to  compel  this  plaintiff  to  receive  the  bonds 
of  the  said  company  in  payment  of  one-half  the  amount  of  his  said  stock,  nor 
to  issue  the  said  bonds,  nor  to  create  a  bonded  indebtedness  of  the  coi*poration, 
except  for  the  purpose  recognized,  sanctioned,  and  warranted  by  the  charter 
of  the  company,  and  the  statute  law  of  the applying  to  it.  And  plain- 
tiff submits  and  insists  that  a  bonded  indebtedness  to  the  amount  ox  six  hun- 
dred and  twenty-five  thousand  dollars  upon  all  the  property  of  the  company 
would  greatly  impair  the  value  of  the  stock  of  the  said  corporation  belonging 
to  this  plaintiff,  and  that  the  said  bonds  would  be  and  create  no  valid  lien 
upon  the  property  of  the  corporation,  and  that  the  said  corporation  will  have 
no  right  or  authority  In  the  law  to  set  apart  or  apply  any  of  the  earnings  of 
said  company  to  the  payment  of  the  interest  which  would  accrue  due  upon 
said  bonds,  or  to  set  apart  or  apply  any  of  the  earnings  of  said  company  to 
the  creating  of  a  sinking  fund  for  the  redemption  of  said  bonds  at  their  ma- 
turity; and  all  which  the  directors  of  said  company  propose  to  do  under  the 
authority  of  the  said  action  of  the  said  stockholders'  meeting  as  hereinbefore 
recited,  and  will  do,  unless  restrained  by  the  autliority  of  this  honorable  courts 
'^  Wherefore  this  plaintiff  demands  judgment  that  the  said  named  defend- 
ants, the  directors  of  said  corporation  defendant,  and  the  said  corporation  de- 
fendant be,  by  the  order  and  judgment  of  this  court,  forever  inhibited  and  en- 
joined from  issuing  the  said  bonds  under  the  authority  of  said  resolution  to 
the  amount  of  six  hundred  and  twenty-five  thousand  dollars,  or  any  other 
amount,  and  from  delivering  the  same  to  any  party  or  partly,  and  from  exe- 
cuting, acknowledging,  or  delivering  any  mortgage  or  deed  of  trustor  instru- 
ment of  a  like  character,  or  causing  the  same  to  be  recorded  either  in  the  city 
of  St.  Louis,  or  in  the  county  of  St.  Glair,  Illinois,  as  proposed  to  be  done,  se- 


Digitized  by  VjOOQIC 


180  SOUTHWESTERN  BEPORTER.  [Mo. 

caring  in  any  manner  the  payment  of  the  said  bonds;  that  they  in  like  man- 
ner be  inhibited  and  restrained  from  setting  apart  any  of  the  earnings  of  the 
said  company  defendant  for  the  payment  of  the  interest  to  accrue  upon  said 
bonds,  or  in  like  manner  creating  any  sinking  fund  as  proposed  as  aforesaid 
for  the  payment  of  said  bonds  at  maturity;  and  that  this  court  will  order,  ad- 
judge, and  decree  that  the  said  corporation  has  in  law  no  authority  to  issue 
the  said  bonds,  or  create  the  said  bonded  indebtedness  for  the  purpose  or  un- 
der the  authority  declared  in  said  resolution  providing  for  the  issue  of  said 
bonds,  as  hereinbefore  set  forth ;  and  for  such  other  and  further  relief  as  he 
may  be  entitled  to;  and  that,  if  necessary,  the  directors  of  said  company  may 
be  held  personally  and  individually  liable  for  the  payment  of  said  bonds,  if 
they  persist  in  issuing,  or  do  issue,  the  same;  and  for  a  temporary  injunction 
and  restraining  order  of  this  honorable  court,  and  till  the  final  hearing  of  the 
cause  as  now  prayed,  to  be  grantea  upon  final  hearing  thereof;  and  for  his 
costs  of  this  action." 

To  this  petition  the  defendant  made  this  answer: 

**Now  come  the  said  defendants,  and  for  their  joint  and  separate  answer  to 
plaintiff's  petition  filed  herein,  answering,  say:  They  admit  that  the  defend- 
ant *the  St.  Louis  Cotton  Ck>mpress  Company  is  a  corporation,  as  alleged,  or- 
ganized and  created  for  the  purposes  and  objects  alleged,  and  that  its  capital 
stock  was  originally  $75,000,  and  was  afterwards  increased  from  time  to  time 
until  the  same  was  $1,250,000,  as  alleged.  Further  answering,  they  state 
that  the  plaintiff  appears  from  Uie  books  of  the  said  defendant  company  to  be 
the  owner  of  sixty-two  shares  of  the  capital  stock  of  the  said  St.  Louis  Cotton 
Compress  Company;  but  wh^^er  he  ever  owned  same  in  fact,  and  still  does, 
defendants  have  no  knowledge  other  than  the  statements  of  plaintiff.  And, 
further  answering,  defendants  deny  each  and  every  other  allegation  in  said 
petition  contained.  These  defendants,  answering,  state  the  facts  to  be  as 
follows:  That  a  large  majority  of  the  stockholders  of  the  St.  Louis  Cotton 
Compress  Company,  defendant  herein,  after  consulting  with  each  other  con- 
cerning the  business  and  future  prosperity  thereof,  concluded  it  would  be  for 
their  best  interests,  and  the  best  interests  of  all  concerned  in  said  company* 
that  the  capital  stock  thereof  should  be  reduced  fronk$l,250,000,  its  then  cap- 
ital, to  the  sum  of  $625,000;  that  this  latter  named  sum  would  be  a  sufficient 
amount  of  capital  to  fully  carry  on,  conduct,  and  preserve  the  business  of  said 
corporatipn,  and  enable  its  stockholders  to  handle  and  care  for  its  interests 
with  less  hazard  to  themselves  and  said  company;  and  for  that  reason  the  said 
stockholders,  representing  a  large  majority,  as  aforesaid,  demanded  of  the 
board  of  directors  that  they  should  caU  a  meeting  of  the  stockholders  of  the 
corporation,  at  some  time  to  be  named  by  them,  for  the  purpose  of  consider- 
ing the  question  of  so  diminishing  the  capital  stock  as  aforesaid.  It  was  a 
fact  well  known  to  all  the  stockholders  of  said  company,  including  plaintiff, 
that,  in  the  event  the  stock  should  be  so  reduced,  there  would  be  in  the  hands 
of  the  company  a  large  surplus,  which,  in  law,  equity,  and  good  conscience, 
ought  to  be  paid  back  to  the  stockholders.  The  actual  value  of  the  assets  of 
the  said  St  Iwouis  Cotton  Compress  Company  at  that  time  was  more  thau 
$1,350,000,  after  deducting  all  its  just  debts  and  liabilities;  and  inasmuch  as 
these  assets  and  properties  were  not  in  cash  money,  but  consisted  of  real  es- 
tate, buildings,  and  other  property  of  like  kind,  which  could  not  be  converted 
into  money  at  once  without,  probably,  some  sacrifice,  the  question  as  to  how 
the  surplus  created  by  the  reduction  of  the  stock,  in  case  the  same  should  be 
voted,  was  considered,  and  it  was  believed  by  the  stockholders  representing  a 
large  majority  of  all  the  stock  that  it  would  likewise  be  for  the  benefit  of  all 
concerned  in  the  property,  and  for  the  best  interests  of  all,  that  the  surplus 
thus  created  should  be  paid  to  the  stockholders  by  Uie  company's  making  a 
loan  upon  a  portion  of  its  property,  and  using  the  money  thus  raised  for  that 
purpose.    In  order  that  the  proposition  looking  to  this  end  might  be  voted 
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npon  by  the  stockholders,  a  meeting  of  the  stockholders  was  likewise  requested 
to  be  called,  and,  for  the  purposes  of  convenience,  the  time  named  was  the 
same  day  and  at  the  same  j^ace  as  that  at  which  the  meeting  to  vote  upon  the 
proposition  to  reduce  the  capital  stock  was  to  be  held.  In  accordance  with 
th»e  suggestions  of  the  stockholders,  the  board  of  directors  did,  by  a  notice 
signed  by  them,  and  duly  published  in  accordance  with  the  laws  of  Missouri 
regulating  such  proceedings,  call  a  meeting  of  the  stockholders  to  be  held  at 
the  oflSce  of  the  company  on  the  19th  day  of  March,  1885,  to  consider  the  ques- 
tton  of  diminishing  the  capital  stock  of  the  said  corporation  from  the  sum  of 
$1,250,000  to  8625,000;  and  another  meeting  of  the  stockholders  was  also 
legally  called  to  be  held  at  the  same  place  for  the  purpose  of  voting  upon  the 
proposition,  and  giving  their  consent  to  create  or  increase  the  t>onded  indebt- 
edness of  the  company  to  the  amount  of  $625,000. 

"^These  defendants,  further  answering,  say  that  at  the  time  and  place  men- 
tioned for  the  meeting  of  the  stockholders  to  vote  upon  the  proposition  to 
diminish  the  capital  stock,  as  aforesaid,  stocicholders  of  the  company  ap- 
peared, in  person  or  by  proxy,  representing  10>232  shares,  and,  after  organ- 
izing the  meeting  in  accordance  with  law,  proceeded  to  vote  upon  the  propo- 
sition to  so  reduce  the  capital  stock;  upon  which  proposition  10,170  shares 
were  voted  in  favor  of  diminishing  the  capital  stock  as  aforesaid,  and  the 
plaintiff,  representing  sixty-two  shares,  alone  voting  against  the  same.  The 
proposition  thus  voted  upon  was  as  follows:  <  Whereas,  the  present  author- 
ized, issued,  and  fully-paid  capital  stock  of  this  company  is  one  million  two 
hundred  and  fifty  thousand  dollars;  and  whereas,  the  same  is  greater  than  is 
necessary,  and  it  is  desired  and  desirable  to  diminish  the  said  capital  stock  to 
six  hundred  and  twenty-five  thousand  dollars :  therefore  be  it  resolved,  that 
the  capital  stock  of  the  St.  Louis  Cotton  Compress  Company  be  diminished 
from  one  million  two  hundred  and  fifty  thousand  dollars  to  six  hundred  and 
twenty-five  thousand  dollars.  Be  it  further  resolved,  that  the  board  of  di- 
rectors of  this  company  be,  and  they  are  hereby,  authorized  and  directed  to 
pay  to  the  stockholders  of  this  company  the  surplus  that  is  or  may  be  created 
by  such  diminution  of  the  capital  stock  to  the  amount  of  six  hundred  and 
twenty-five  thousand  dollars,  ratably  in  proportion  to  the  shares  of  stock  held 
by  them  respectively,  and  to  call  in  and  cancel  the  existing  certificates  of 
stock,  and  to  issue,  in  substitution  therefor,  new  certificates  for  the  reduced 
capital.'  After  said  stockholders'  meeting,  thus  held  and  organized,  had 
voted  as  hereinbefore  stated,  the  stockholders  again  met  under  the  call  and 
notice  for  the  second  meeting,  hereinbefore  referred  to,  to  consider  the  ques- 
tion of  voting  upon  a  proposition,  and  giving  their  consent  to  create  or  in- 
crease the  bonded  indebtedness  of  the  company,  as  hereinbefore  stated. 
Thereupon  the  stockholders  of  said  company  representing  10,161  shares  of  the 
capital  stock  proceeded  to  vote  upon  the  proposition;  10,099  of  whom  voted 
in  fi&vor  of,  and  the  plaintiff,  representing  62  shares,  alone  voting  against, 
the  proposition.  The  proposed  resolutions  thus  voted  upon  were  as  follows: 
'Whereas,  the  stockholders  of  this  company  have  this  day  voted  to  diminish 
the  capital  stock  of  this  company  from  one  million  two  hundred  and  fifty 
thousand  dollars  to  six  hundred  and  twenty-five  thousand  dollars,  by  which  a 
surplus  has  been  created,  amounting  to  more  than  six  hundred*and  twenty- 
five  thousand  dollars,  which  surplus  consists  of  real  estate,  improvements, 
and  other  property  not  money;  and  whereas,  the  directors  of  this  company 
have  been  duly  authorized  by  the  stockholders  to  pay  such  surplus  to  the 
amount  of  six  hundred  and  twenty-five  thousand  dollars  to  the  stockholders 
of  this  company,  pro  rata  in  proportion  to  the  number  of  shares  held  by  each: 
Now,  therefore,  the  stockholders  of  this  company  hereby  authorize  and  di- 
rect the  board  of  directors  of  this  company  to  purchase  from  its  stockholders 
said  surplus  for  the  use  of  this  company,  to  the  amount  of  six  hundred  and 
twenty-five  thousand  dollars.    And  to  enable  said  payment  to  be  made,  be  it 


Digitized  by  VjOOQIC 


182  SOUTHWESTERN  REPORTEB.  [Alo. 

resolved,  that  the  board  of  directors  be,  and  they  are  hereby,  authorised  to 
issue  bonds  of  this  company  to  the  amount  of  six  hundred  and  twenty-five 
thousand  dollars,  par  value,  due  in  not  exceeding  twenty-five  years  after 
date,  but  payable  at  the  option  of  the  company  at  any  time  after  the  expira- 
tion of  not  exceeding  fifteen  years  from  their  date,  bearing  interest  at  the 
rate  of  six  per  cent,  per  annum  from  their  date,  interest  payable  semi-an- 
nually, which  bond  shall  be  in  such  form  as  the  board  of  directors  shall  adopt 
and  approve;  and  to  secure  the  payment  of  said  bonds  and  interest  by  a  mort- 
gage or  deed  of  trust  upon  all  the  real  estate  and  property  of  this  company, 
situate  in  the  city  of  St.  Louis,  Missouri,  and  in  East  St.  Louis,  in  St.  Clair 
county,  Illinois,  now  occupied  and  used  by  the  company  in  the  prosecution  of 
its  business,  which  mortgage  shall  contain  such  clauses,  provisions,  and 
stipulations,  and  be  completed  in  such  form  and  manner,  as  the  board  of  di- 
rectors may  adopt  and  approve,  and  upon  the  property  therein  described.  And, 
to  further  secure  the  payment  of  said  bonds,  said  board  of  directors  are 
hereby  directed  to  set  apart  from  the  earnings  of  the  said  company  for  each 
year  the  sum  of  not  less  than  ten  thousand  dollars  as  a  sinking  fund,  until 
the  same,  together  with  accumulation  of  interest  thereon,  shall  amount  to  a 
sum  sufficient  to  pay  off  and  discharge  the  principal  of  said  bonds,  and  all  in- 
terest that  remains  unpaid  thereon;  said  sinking  fund,  with  accumulation 
thereon,  to  be  applied  to  the  payment  and  discharge  of  said  bonds  and  inter- 
est.' The  whole  amount  of  the  issued  capital  stock  of  the  defendant  com- 
pany at  that  time  outstanding  was  at  that  time  12,394  shares,  each  share 
being  for  $100  par  value. 

"And,  further  answering,  these  defendants  say  that  the  actual  value  of 
the  property  of  the  St.  Louis  Cotton  Compress  Company,  defendant  herein, 
at  the  time  the  actions,  respectively,  by  the  stockholders,  as  aforesaid,  were 
taken,  was  about  $1,450,000.  That  this  was  its  actual  market  and  true  value. 
That  when  the  stockholders  voted  to  reduce  the  capital  stock  from  $1,250,000 
to  $625,000,  in  accordance  with  law,  the  said  action  was  regularly  certified, 
recorded,  and  filed  in  the  ofilce  of  the  secretary  of  state  of  Missouri,  and  the 
secretary  of  state  issued  his  certificate,  as  provided  by  law,  certifying  said  re- 
duction; and  said  action  had  the  effect  to  reduce  the  capital  stock  from 
$1,250,000  to  $625,000.  That,  after  said  vote  was  taken,  as  aforesaid,  there 
was  in  consequence  thereof  an  actual  surplus  in  the  hands  of  the  company, 
as  regards  stockholders,  of  more  than  $625,000,  after  deducting  all  the  just 
debts  and  liabilities  of  the  said  company,  and  the  amount  of  its  capital  stock 
as  reduced;  which  surplus  was  created  by  said  reduction  of  capital  stock,  and 
in  law  and  equity  belonged  to,  and  could  lawfully  be  paid  over  to,  the  stock- 
holders of  said  company,  in  proportion  to  their  respective  interests  therein, 
and  their  said  respective  interests  could  be  purchased  by  said  company  from 
said  stockhobiers,  respectively.  That  said  surplus  was  and  is  convenient  and 
proper  for  the  profitable  prosecution  of  the  business  of  said  company.  That 
in  recogiiltion  of  these  facts,  and  in  order  to  enable  the  board  of  directors  of 
this  company  to  pay  over  to  the  stockholders  the  surplus  as  aforesaid,  or  pur- 
chase the  same,  the  second  meeting  was  called  and  held.  That  the  stock- 
holders acted  in  the  exercise  of  prudent  business  discretion,  and,  believing 
that  it  would  be  best  that  the  means  to  pay  this  surplus  be  provided  for  by  a 
temporary  loan  upon  the  property  of  the  company,  rather  than  by  a  sale 
thereof,  they  for  this  reason  voted  with  great  unanimity,  as  hereinbefore 
stated,  giving  authority  and  direction  to  the  board  of  directors  to  place  a 
mortgage  or  deed  of  trust  upon  that  portion  of  the  company's  property  which 
was  in  use  by  it  in  the  city  of  St.  Louis,  Missouri,  and  in  St.  Clair  county, 
securing  the  bonds  of  the  company  for  $625,000,  at  the  same  time  directing 
them  to  provide  for  the  payment  of  the  interest  upon  the  bonds  to  be  issued, 
and  secured  by  said  mortgage  or  deed  of  trust,  and  also  directing  a  sinking 
fund  to  be  set  apart  from  year  to  year,  out  of  the  income  and  earnings  of 
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said  company,  for  the  purpose  of  paying  the  bonds  at  maturity;  all  as  in  said 
resolutions  fully  shown  and  set  forth.  And,  further  answering,  defendants 
deny  that  said  scheme  and  plan  as  adopted  by  said  meetings  of  the  stock- 
holders of  defendant  company,  or  any  scheme  and  plan  adopted  by  them,  was 
or  is  fraudulent  or  illegal,  and  without  authority  of  law,  but  state  that  the 
same  was  and  is  fair,  just,  and  reasonable,  fully  authorized  by  law,  and  in 
accordance  with  equity,  good  conscience,  and  fair  dealing.  That  the  bonds 
and  mortgage  or  deed  of  trust  securing  the  same,  as  authorized  by  said  reso- 
lutions passed  at  the  stockholders*  meeting  aforesaid,  were  and  are  to  be  is- 
sued for  good,  valuable,  and  sufficient  consideration,  to- wit,  money  paid,  or 
money  or  property  actually  received.  That  said  bonds  are  to  be  issued  alone 
for  the  purpose  of  enabling  the  board  of  directors  to  borrow  money  thereon 
at  interest  at  six  per  cent,  per  annum;  said  money  so  borrowed  to  be 
paid  by  said  company  to  its  stockholders  to  discharge  the  said  defendant  com- 
pany from  the  obligation  it  is  under  to  pay  over  to  its  stockholders  the  sur- 
plus which  is  in  their  hands,  created  as  hereinbefore  stated;  which  said  sur- 
plus they  may  and  can  lawfully  pay,  and  which,  indeed,  they  could  not  in 
g  ood  conscience  withhold.  And.  further  answering,  they  allege  that  the  said 
defendant  company  will  have  the  right  to  provide  for  the  interest  to  accrue  on 
said  bonds,  and  also  to  provide  the  sinking  fund  from  year  to  year  with  which 
to  pay  and  discharge  the  same,  as  by  the  stockholders  thereof  it  has  been  fully 
authorized  and  empowered  to  do;  and  say  that  all  and  every  of  the  plaintiff's 
allegations  concerning  the  want  of  power  and  authority,  under  the  law  of  the 
said  company,  or  the  other  defendants,  its  board  of  directors,  to  issue  said 
bonds,  and  the  mortgage  or  deed  of  trust  securing  the  same,  are  wholly  un- 
true. Further  answering,  defendants  deny  that  the  carrying  out  of  the  orders 
in  the  resolution  contained  in  the  aforesaid  action  of  the  stockholders  of  said 
defendant  company  will  in  any  manner  injure  or  lawfully  interfere  with  the 
rights  of  complainant,  and  deny  that,  in  carrying  the  same  out,  the  defend- 
ants the  board  of  directors  herein  will  incur  any  liability,  individually  or 
otherwise,  or  will  become  liable  in  any  way  for  the  payment  of  the  bonds  is- 
sued, or  to  be  issued,  thereunder." 

To  this  answer  the  plaintiff  interposed  the  following  demurrer:  "The  plain- 
tiff demurs  to  the  joint  and  separate  answer  of  all  the  defendants  herein,  be- 
cause the  answer  is  neither  a  general  or  specific  denial  of  any  material  allega- 
tion of  the  petition,  or  of  any  knowledge  or  information  thereof  sufficient  to 
form  a  belief;  the  answer  does  not  set  tovth  any  statement  of  new  matter  con- 
stituting a  defense  to  plaintiff's  cause  of  action  as  set  forth  in  his  petition; 
because  every  material  allegation  of  plaintiff's  petition  remains  uncontro- 
verted  by  said  answer;  because  the  answer  seeks  to  create  an  issue  upon  mere 
conclusions  of  law,  and  which  can  arise  only  by  a  demurrer  to  said  petition; 
because  the  answer  merely  denies  conclusions  of  law  stated  by  plaintiff  upon 
the  facts  set  forth  in  his  petition;  and  because  upon  such  conclusions  of  law 
as  stated  by  plaintiff,  if  correctly  stated  by  him,  upon  the  admissions  of  the 
answer,  plaintiff  is  entitled  to  the  judgment  and  decree  claimed  by  him  in  his 
petition.  And  whereupon  he  demands  judgment."  The  trial  court  held  the 
answer  sufficient,  and,  the  plaintiff  declining  to  plead  further,  final  judgment 
was  entered  against  him;  hence  his  appeal. 

fT.  A,  Clover,  for  appellant.  Phillips  cfe  Stewart  and  FarUh  &  Jones,  for 
respondent.  • 

Sherwood,  J.,  {cffter  stating  the  facts  as  above,)  The  question  presented 
by  this  record  is  whether  the  acts  set  forth  in  the  answer,  and  which  the  plain- 
tiff seeks  to  enjoin,  are  within  the  power  of  the  corporation,  and  for  that  rea- 
son bar  the  plaintiff  of  the  relief  he  seeks.  Put  in  more  specific  and  practical 
form,  the  question  would  be:  Can  a  corporation  whose  plant  is  not  suscepti- 
ble of  division,  or  prudently  convertible  into  cash,  which  has  no  ready  money. 
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ndopfc  a  resolution  reducing  its  capital  stock  one-half,  on  the  ground  of  such 
reduction  l>eing  necessary,  and  the  remaining  capital  stock  all-aufficient  for 
the  purposes  of  the  corporation ;  then,  on  the  same  day  of  the  reduction,  adopt 
further  resolutions  requiring  the  directors  to  pay  to  the  stockholders  pro  rata 
the  amount  of  the  surplus  thus  created;  call  in  and  cancel  the  existing  certifi- 
cates of  stock;  issue  new  ones  in  their  stead;  authorize  the  directors  to  pur- 
chase from  the  stockholders  said  surplus  for  the  use  of  the  corporation;  for 
the  payment  to  the  amount  of  such  surplus,  issue  bonds  running  from  15  to 
25  years;  secure  them  by  deed  of  trust  on  all  the  real  estate,  etc.,  of  the  com- 
pany, and  create  a  sinking  fund  out  of  the  earnings  of  the  company  to  pay 
off  the  principal  and  interest  of  such  bonds?  The  answer,  taken  as  a  whole, 
may  perhaps  be  treated  as  formally  suthcient,  in  view  of  the  general  denial 
of  the  petition  which  it  contains,  and  in  view  of  the  general  nature  of  the  de- 
murrer* We  prefer  to  treat  it  in  this  way,  waiving  any  considerations  of 
technical  nicety  in  so  doing,  in  order  to  get  at  the  very  heart  of  this  cause. 

It  will  be  observed  that  though  the  answer  contains  the  allegation  that  the 
actual  value  of  the  assets  of  the  corporation  was  more  than  $1,550,000,  after 
deducting  all  of  its  just  debts  and  liabilities,  and  though  this  fact  must  be  re- 
garded as  admitted  by  the  demurrer,  yet  there  is  no  allegation  in  the  answer 
whether  the  whole  of  the  capital  stock,  or  what  portion  thereof,  is  paid  in. 
The  statement  of  a  resolution,  copied  in  the  answer,  is  not  tantamount  to 
such  an  allegation.  This  is  an  important  point,  and  should  be  kept  in  view 
in  considering  the  substantial  suthciency  of  the  answer.  We  mention  this  the 
more  particularly,  because  it  is  assumed  in  the  argument  of  counsel  for  de- 
fendants that  the  capital  stock  of  the  corporation  was  fully  paid  up.  Finding 
no  such  allegation  in  the  answer,  no  corresponding  admission  can  be  found 
in  the  demurrer,  and  the  pleading  must  be  taken  most  strongly  against  the 
pleader.  Our  statute  makes  provision  for  decreasing  the  capital  stock  of  a 
corporation,  (1  He  v.  St.  §§  936,  937,)  and,  for  the  purpose  of  this  investiga- 
tion, it  may  be  conceded  that  the  formal  method  prescribed  was  pursued.  But 
this  case  must  be  considered  as  a  wholes  and  not  in  its  detached  portions.  It 
must  be  considered  as  a  whole  in  reference  to  its  effects  and  consequences,  the 
rule  and  precedent  it  establishes,  and  in  deference,  also,  to  the  constitutional 
and  statutory  provisions  which  govern  in  such  cases.  Authorities,  therefore, 
resting  upon  constitutional  and  statutory  regulations  differing  widely  from 
our  own,  shed  but  little,  if  atiy,  light  upon  the  present  investigation.  Our 
statute  forbids  a  corporation  to  loan  money  to  its  stockholders.  Section  933. 
Another  statutory  provision,  conforming  itself  to  section  8,  art.  12,  of  the 
constitution,  prohibits  the  stock  or  bonds  of  a  corporation  from  being  issued, 
except  "for  money  paid,  labor  done,  or  money  or  property  actually  received," 
and  makes  ail  fictitious  issues  of  stock  or  bonds  void.  Section  927.  As 
we  interpret  the  last-named  statute,  it  bears  with  it  the  idea  of  the  actual  ae- 
quUition  of  money,  labor,  or  property  in  return  for  stock  or  bonds,  and,  in 
default  of  such  actual  acquisition,  deems  the  bonds  or  stock  fictitious,  and  de- 
clares them  void.  What  money  or  property  would  be  actually  received  by  the 
corporation  in  the  case  at  bar?  There  is  a  resolution  reducing  the  capital 
stock  one-half;  a  resolution  to  pay  the  stockholders  the  amount  of  the  surplus 
thus  created ;  to  cancel  existing  certificates,  and  to  issue  new  certificates.  This 
reduction  is  made  on  the  express  ground  that  the  existing  capital  stock  is 
greater  than  necessary  to  carry  on  the  business  of  the  corporation ;  and  yet, 
unoflatu,  a  resolution  goes  to  buy  from  the  stockholders,  *'/or  the  use  of  this 
company,"  the  "surplus"  thus  createdl  If  the  surplus  was  necessary  for  the 
use  of  the  company,  why  reduce  the  capital  stock  ?  If  unnecessary,  why  pur- 
chase from  the  stockholders?  When  you  place  these  resolutions  in  juxtapo- 
sition,— when  you  compare  them  together, — is  it  not  plain  that  the  supposed 
reduction  is  one  in  7iame,  and  not  in  nature  f  In  what  different  situation 
will  the  corporation  stand  after  the  adoption  and  carrying  into  effect  of  the 
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resolutions  in  question  ?  Is  it  not  apparent  that  the  only  change  in  the  status 
of  affairs  will  be  that  the  corporation  has,  so  to  speak,  reacquired  what  was 
its  own  before,  coupled  with  the  disadvantage  of  a  mortgage  debt  equaling, 
or  nearly  equaling,  one-half  of  its  assets;  and  that  the  stockholders  have 
reaped  the  advantage  of  canceling  one-half  of  their  stock  liabilities  to  credit- 
ors, and  have  pocketed,  in  cash  or  in  negotiable  bonds,  an  amount  equal  in 
extent  to  that  of  their  canceled  liabilities?  The  general  rule  is  that  unless  so 
authorized,  and  in  express  terms,  by  the  law  of  its  organization,  a  corporation 
cannot  purchase  its  own  shares  of  stock,  and  such  a  purchase  is  ultra  vires. 
Thomp.  liiab.  Stockh.  §  284.  In  effect,  however,  the  transaction  amounts  to 
but  the  purchase  and  cancellation  of  its  own  shares.  Calling  those  shares  thus 
surrendered  and  canceled  **ifurplus*'  cannotalterthe  true  nature  of  that  trans- 
action. But  look  further:  Under  the  law  of  its  organization,  the  defendant 
corporation  is  authorized  to  do  business  as  such  upon  the  payment  of  one-half 
of  its  capital  stock.  Section  926.  As  there  is  uo  allegation  in  the  answer 
that  the  capital  8t<5ck  was  fully  paid,  and  as  the  mere  copying  of  a  resolution 
into  the  answer  reciting  that  fact  does  not  amount  to  such  allegation,  as  al- 
ready stated,  we  can  only  assume,  as  a  proper  basis  for  drawing  a  conclusion, 
that  one-half  of  the  capital  stock  of  the  defendant  corporation  was  actually 
paid  up.  If  this  be  true,  then  this  case  presents  the  feature  of  a  corporation 
releasing  its  stockholders  from  one-half  of  their  liability,  and,  by  creating  a 
mortgai^  on  its  entire  property,  raising  and  distributing  among  them  a  sum 
equal  to  one-half  of  their  undischarged  liability  on  their  canceled  stock.  But 
Ibis  release  of  stockholders,  upon  payment  of  a  less  sum  than  their  shares  of 
stock  called  for,  is  condemned  by  the  rule  laid  down  in  Uill  v.  Balis,  72  Mo. 
424,  and  cases  cited.  And  look  further  to  the  consequences  arising  from  the 
precedent  that  the  sanctioning  of  the  ruling  of  the  lower  court  would  estab- 
lish: At  the  end  of  15  or  25  years,  as  the  case  may  be,  the  corporation,  if 
successful,  will  have  paid  off  its  mortgage  indebtedness,  and,  having  done  so, 
will  be  in  precisely  the  same  situation  it  was  before  the  passage  of  the  resolu- 
tion of  reduction;  the  shares  of  stock  being  worth  two  for  one,  or  just  the 
same  that  the  present  shares  are.  And  such  a  process  can  be  repealed  toties 
quoties  a  majority  of  the  stockholdei-s  shall  thus  determine.  If  such  a  trans- 
action as  the  one  in  question  can  stand  the  test  of  judicial  scrutiny,  then 
there  is  nothing  to  prevent  a  corporation  from  reducing  its  capital  stock  to  a 
mere  nominal  holding,  mortgage  its  corporate  property  to  the  extent  of  the 
reduction,  distribute  the  money  thus  gained  among  its  stockholders,  and  con- 
tinue in  business  as  before,  with  no  greater  liability  on  its  stockholders  than 
that  arising  from  a  few  shares  of  paid-up  stock.  If  the  transaction  in  ques- 
tion can  stand,  so  also  can  the  extreme  case  just  put  by  way  of  example.  If 
the  principle  is  wrong  at  all,  it  is  totally  aud  irretrievably  wrong,  and  no 
specious  reasoning  or  ingenious  arguments  can  sanction  or  justify  it.  Again, 
if  the  transaction  in  controversy  is  to  be  upheld,  what  is  to  prevent  a  corpora- 
tion from  violating  the  provisions  of  section  933,  supra,  by  loaning  money 
to  its  stockholders?  All  that  would  be  necessary  to  do  would  be  to  pass  a 
resolution  of  reduction,  go  through  the  formula  in  such  cases  provided,  and 
the  example  set  in  this  instance,  and  the  loan  would  be  an  accomplished  fact. 
The  fact  that  the  present  is  a  bona  fide  transaction,  might,  if  sanctioned,  be 
made  the  basis  of  others  grossly  otherwise,  is  enough  to  condemn  it.  More- 
over, it  is  proper  to  advert  to  the  oft-repeated  observation  that  the  capital 
stock  and  other  property  of  a  coiporation  is  a  trust  fund  for  the  payment  of 
the  debts  of  the  corporation.  The  creditors  have  a  lien  or  right  of  priority  on 
on  it,  superior  to  the  right  of  the  stockholders,  who  bold  in  subordination  to 
the  right  of  the  former;  but,  if  the  contention  of  the  defendants  is  to  prevail, 
then  the  right  of  the  stockholders  will  become  paramount,  and  the  right  of 
the  creditors  subordinate  to  the  right  of  whomsoever  may  hold  the  bonds  to 
be  issued.    2  Story,  Eq.  Jur.  §  12^2. 
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Viewing  the  matters  inyolved  in  this  light,  it  must  be  ruled  that  the  acts 
sought  to  be  enjoined  Are  ultra  vireJs;  and  that  the  plaintiff,  though  the  holder 
of  but  a  few  shares  of  stock,  has  such  a  standing  in  a  court  of  equity,  if  he 
makes  a  timely  application,  as  entitles  him  to  the  relief  he  seeks.  Elkins  v. 
Railroad  Co.,  36  N.  J.  Eq.  6;  1  Mor.  Corp.  §  231;  Green's  Brice,  Ultra  Viies, 
783. 

We  reverse  the  judgment,  and  i*emand  the  cause. 

All  concur. 


Frederick  o.  Henderson  et  al. 
{Supreme  Cov/rt  of  MUaouri,    February  20, 1888.) 

H0MS8TBAI>— Ck>NTBTANOB  OF— RETORMATION   OF  DEED. 

A  court  of  equity  will  not  reform  a  deed  purporting  to  convey  all  of  a  wife's  in- 
terest in  a  homestead  estate,  so  that  it  will  only  convey  her  life-interest  therein, 
where  she  falls  to  show  by  unequivocal  evidence  that  she  intended  to  convey  only 
her  life-interest  in  such  estate.  > 

Error  to  circuit  court,  Caldwell  county;  E.  J.  Broadus,  Special  Judge. 
Manstir  &  McLaughlin,  for  plaintiff  in  error.     Crosby  d:  Johnson,  for  de- 
fendants in  error. 

Norton,  C.  J.  William  H.  Frederick  on  the  3d  March,  1875,  died  intes- 
tate, owning  in  Caldwell  county  160  acres  of  land,  and  leaving  a  widow,  who 
is  tlie  plaintiff  in  this  suit.  Defendant  Henderson  administered  on  the  estate,, 
and  filed  his  petition  in  the  probate  court  to  have  the  homestead  of  plaintiff  in 
said  land  set  apart  to  her,  and  for  the  sale  of  the  land  for  the  payment  of  debts. 
Commissioners  were  appointed,  who  set  apart  90  acres  of  said  land  as  the 
homestead  of  plaintiff.  Their  report  was  approved,  and  the  administrator 
ordered  to  sell  the  land,  subject  to  the  homestead  right  of  the  widow.  In  obe- 
dience to  this  order,  the  land  was  sold  on  the  24th  June,  1873,  to  defendant 
Crawford,  for  the  sum  of  $505.  Afterwards,  on  the  12th  of  June,  1879.  plain- 
tiff sold  and  conveyed  by  quitclaim  deed  her  interest  in  said  land  to  said  Craw- 
ford for  S3 13;  and  thereafter,  in  March,  1880,  Crawford  sold  and  conveyed 
said  lands  to  defendant  Henderson.  On  the  9th  of  April,  1883,  plaintiff  com- 
menced this  suit,  and  avers  in  her  petition  that  at  the  time  she  made  the  quit- 
claim deed  she  intended  to  sell,  and  Crawford  intended  to  buy,  only  her  life- 
estate  in  said  land;  and  that  both  of  them  believed  at  the  time  that  plaintiff 
only  had  a  life-estate  in  said  homestead;  and  that  defendant  Henderson  bought 
said  land  of  Crawford  with  full  notice  and  knowledge  of  the  fact  that,  in  sell- 
ing her  interest  in  said  land  to  defendant  Crawford,  she  intended  to  sell  and 
convey  only  a  life-estate  therein.  The  prayer  of  the  petition  is  that  the 
quitclaim  deed  to  Crawford  be  so  reformed  as  to  show  that  she  only  conveyed 
to  him  a  life-estate  in  the  premises.  The  answer  of  defendant  Henderson^ 
after  denying  that  he  purchased  the  land  of  Crawford  with  notice  that  plain- 
tiff intended  to  sell  only  a  lite-interest  to  said  Crawford,  avers  that  he  bought 
it  in  good  faith;  paid  $900  for  it,  which  was  its  full  value;  and  had  made 
valuable  improvements  since  his  purchase,  with  the  knowledge  of  plaintiff, 
amounting  to  seven  or  eight  hundred  dollars.  Defendant  Crawfoixl,  in  his 
answer,  denies  every  allegation  of  the  petition,  except  that  plaintiff  is  the 
widow  of  Fjrederick,  deceased;  that  Henderson  was  the  administrator,  and^ 
as  such,  sold  the  land  to  him  and  one  Smith;  and  that  plaintiff,  by  quitclaim 
deed,  conveyed  her  estate  in  the  lands  to  him,  and  that  he  thereafter  conveyed 
the  land  to  Henderson  for  a  valuable  consideration.  The  circuit  court  gave 
judgment  for  defendants,  and  plaintiff  brings  the  case  here  by  writ  of  error* 

1  As  to  the  proof  necessary  to  obtain  a  reformation  of  a  written  instrument,  see  Gull- 
martin  v.  Urquhart,  (Ala.)  1  South.  Rep.  897,  and  note ;  Hutchinson  v.  Ains worth,  (Cal.) 
15  Pac  Rep.  «2. 
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Under  any  yiew  which  can  be  taken  of  the  case,  it  is  clear  that,  before  the 
leii^  asked  bj  plaintiff  could  be  granted,  the  burden  was  on  her  to  show,  by 
dear,  stroi^^,  and  unequivocal  evidence,  that  at  the  time  plaintiff  made  the 
qoitdaim  deed  to  Crawford,  not  only  that  she  intended  only  to  convey  a  life- 
time interest,  but  that  Crawford  intended  to  buy  only  a  life-interest  in  the 
land,  and  that  Henderson  purchased  the  land  of  Crawford  with  knowledge  of 
that  fact.  Modrell  v.  Riddle,  82  Mo.  31.  and  cases  cited.  That  plaintiff 
failed  in  ber  evidence  to  come  up  to  this  requirement  is  apparent  from  the 
reooid.  which  shows  that  she  and  her  son  were  the  only  witnesses  introduced 
on  her  behalf.  While  the  testimony  of  plaintiff  shows  that  Henderson  had 
told  her  she  had  only  a  life-interest  in  the  homestead,  she  does  not  state  thsU; 
she  offered  to  sell  only  such  interest  to  Crawford,  and  on  her  ci'oss-examina- 
tion  testified  as  follows:  '*Dr.  Crawford  paid  me  6250.00  and  an  account  of 
163.00  for  the  land.  I  asked  him  if  that  was  the  best  he  could  do,  and  he 
said  that  it  was.  I  told  him  I  would  take  it.  Nothing  was  said  about  my 
interest  in  the  land.  I  supposed  my  interest  was  but  a  life-time  interest, 
aad  supposed  he  understood  it  that  way.  I  do  not  remember  that  he  said 
anything  showing  that  he  understood  it  that  way.  1  first  spoke  of  selling  the 
place  to  Crawford  once  when  Crawford  was  at  Henderson's.  I  asked  him  if 
he  wonld  not  buy  the  land.  Don't  remember  of  him  referring  me  to  George 
Smith.  Kext  spoke  to  him  about  selling  the  place  at  his  store  in  Mirabile.  I 
told  him  I  wanted  to  sell  the  land.  We  talked  about  it  a  short  time, — about 
five  minutes.  I  did  not  tell  what  my  interest  was  in  the  land.  He  did  not 
say  what  he  thought  my  interest  was.  I  just  offered  to  sell.  Nothing  said 
alwut  the  price  at  that  time.  Next  conversation  was  at  my  son's  house  on 
that  day  of  sale. "  Re-examination :  "  The  land ,  I  suppose,  was  worth  $1,500. 
At  the  time  I  made  the  deed  to  it  there  was  90  acres  of  it."  Noah  Frederick 
testified  as  follows:  **  I  am  42  years  old.  Know  the  land.  Father  died  March 
3, 1874.  Mother  made  sale  of  land  to  Crawford  while  at  my  house.  I  talked 
with  Crawford  about  the  trade  between  him  and  mother.  My  father's  death 
occurred  in  1874  or  1875.  I  don't  remember  which  year  it  was.  My  mother 
sold  only  her  life-estate  to  Crawford.  I  can't  relate  convei'sation  between 
me  and  Crawford  in  relation  to  selling  him  the  land.  The  land  was  worth 
$1,200.  Think  mother  and  him  talked  over  the  trade  before  I  had  any  talk 
with  him  about  it.  It  was  my  understanding  that  mother  was  selling  but  a 
life-estate.  I  suppose  Crawford  understood  it  that  way.  I  do  not  remember 
any  conversation  between  us  in  which  I  said  her  interest  was  but  a  life-inter- 
est, or  any  in  which  Crawford  pretended  to  say  what  ber  interest  was.  I  think 
I  wrote  deed  from  mother  to  Crawford  at  Crawford's  store. "  Cross-examina- 
tion: •'Ido  not  remember  exactly  what  passed  between  myself  and  Crawford. 
I  did  not  tell  him  mother's  interest  was  but  for  life  only;  supposed  he  under- 
stood she  claimed  only  a  life-estate.  I  think  I  delivered  the  deed  after  it  was 
executed."  Crawford  testified  thai  when  the  land  was  sold  by  the  adminis- 
trator he  bought  it;  paid  $505  for  it;  supposed  he  would  get  some  Interest, 
through  the  deed;  did  not  know  what  the  interest  was;  that  he  afterwards 
sold  to  Henderson  for  $900;  that  the  place  was  worth  $800;  that  he  told  Hen- 
derson that  he  had  bought  Mrs.  Frederick's  place,  and  that  he  had  a  good 
title.  He  further  testified  that,  in  the  negotiations  with  Mrs.  Frederick,  she 
offered  to  sell  him  the  land,  and  never  mentioned  what  her  interest  in  it  was; 
that  he  never  asked;  that  he  supposed  he  had  an  interest  in  it,  and  that,  if 
be  got  her  Interest,  he  would  then  have  all  the  title  to  it.  Henderson  testified 
that  he  had  said  to  Mrs.  Frederick  that  she  had  a  life-time  interest  in  the  land, 
but  that  he  did  not  pretend  to  advise  her  as  to  what  her  interest  was;  that, 
when  he  bought  the  land  of  Crawford,  he  did  not  know  anything  of  the  terms  of 
sale  between  Mrs.  Frederick  and  Crawford,  or  anything  to  create  a  suspicion 
in  his  mind  of  Crawford  having  obtained  any  advantage  over  her,  or  that  she 
might  have  made  a  mistake  in  deeding  the  land,  and  conveying  more  than  she 
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intended;  that  Mrs.  Frederick  never  said  anything  to  him  as  to  what  she 
thought  her  interest  was,  and  that  he  did  not  know  that  she  made  any  claim 
to  the  land  till  long  after  he  bought  it,  and  had  made  valuable  improvements; 
that  he  paid  about  8200  more  than  the  land  was  worth,  because  it  laid  between 
two  other  pieces  owned  by  him. 

This  evidence  fails  to  come  up  to  the  measure  of  proof  required  to  Justify  a 
court  in  correcting  an  alleged  mistake  and  reforming  a  deed.  The  plaintiff 
does  not  testify  that  she  offered  to  sell  Crawford  a  life-interest  only  in  the 
land,  but  states  that  she  offered  to  sell  him  the  land;  that  nothing  was  said 
by  her  to  indicate  that  she  offered  to  sell  only  a  life-estate,  and  nothing  was 
said  by  Crawford  to  indicate  that  he  believed  he  was  only  buying  a  life-inter- 
est. Her  statement  that  she  supposed  she  only  had  a  life-interest,  and  that  she 
supposed  Crawford  understood  it  that  way,  is  not  such  clear,  positive,  and 
unequivocal  evidence  as  is  required  in  such  cases.  Crawford,  in  his  evidence, 
so  far  from  admitting  that  he  believed  he  was  only  buying  a  life  interest, 
claims  that  he  was  buying  all  the  title  she  had.  Besides  this,  there  is  not  sat- 
isfactory evidence  that  Henderson,  when  he  bought  of  Crawford,  had  any  no- 
tice of  the  alleged  mistake  in  the  deed  made  by  plaintiff  to  Crawford.  The 
judgment,  we  think,  is  for  the  right  party,  and  is  hereby  affirmed. 

All  concur,  except  Ray,  J.,  absent. 


Gleason  v.  Excelsior  Manuf'g  Co. 
{Supreme  Court  of  Mi88(mrU    February  20, 1888.) 

1.  Nbgliobnct — ^Dangerous  Premises — Contributoet  Negligence. 

Plaintiff's  husband,  a  night-watchman,  with  a  lighted  lantern,  fell  through  a  hatch- 
way of  defendant,  wnich  it  was  his  duty  to  close  when  left  open,  and  was  killed. 
Held,  that  deceased  was  guilty  of  such  negligence  as  precluded  a  recovery.^ 

2.  Master  jlsj}  Servant— Risks  op  Employment— Dangerous  Premises. 

It  appeared  from  the  evidence  of  plaintiff,  that  her  husband  was  killed  by  falling 
through  a  hatchway  which  it  was  his  duty  to  keep  closed,  and  that  he  knew, 
when  be  entered  into  the  employment  of  defendant,  that  there  were  no  guards 
around  said  hatchway,  and  the  duty  of  dosing  it  was  to  be  done  without  sucn  pro- 
tection. Held,  that  dec^nsed  took  upon  himself  all  risks  incident  to  the  employ- 
ment, and  the  court  erred  in  overruling  defendant's  demurrer  to  the  evidence  and 
submitting  the  case  to  the  jury." 

Appeal  from  circuit  court,  St.  Charles  county;  W.  W.  Edwards,  Judge. 
C.  P,  &  /.  D.  Johnson,  for  appellant.    A,  R.  Taylor  and  M.  McKeay,  for 
respondent. 

Norton,  C.  J.  Plaintiff  sues  to  recover  damages  for  the  death  of  her  hus- 
band, John  Gleason,  alleged  to  have  been  occasioned  by  the  negligence  of  de- 
fendant, in  whose  employment  said  Gleason  was  as  a  night-watchman  in  a 
certain  building  of  defendant,  in  the  city  of  St.  Louis.  The  petition  alleges 
that,  as  such  watchman,  while  walking  over  the  second  floor  in  the  night- 
time, said  Gleason  fell  through  a  hatchway,  and  sustained  injuries  from  which 
he  died;  that  said  injuries  were  occasioned  by  the  negligence  of  defendant  in 
constructing  said  hatchway  on  a  level  with  the  floor,  without  protecting  it  by 
any  railing  or  guard,  and  in  leaving  said  hatchway  open.  The  answer  admits 
the  accident,  but  denies  that  it  was  occasioned  by  any  fault  or  negligence  of 
defendant,  and  avei*s  in  substance  that  it  was  the  result  of  said  Gleason 's  own 

^  As  to  the  province  of  the  court  and  jury  in  considering  questions  of  negligence,  see 
Allen  V.  Railroad  Co.,  (Pa.)  12  Atl.  Rep.  498,  and  note. 

■While  a  servant  will  be  deemed  to  have  assumed  all  risks,  naturally  and  reasonably 
incident  to  his  emplo3rmentj  and  to  be  acquainted  with  all  risks  which,  to  a  person  of  his 
experience  and  understanding,  are  or  ought  to  be  open  and  obvious,  yet.  when  there 
is  any  doubt  whether  the  servant  was  so  acquainted  or  ought  so  to  have  been,  the  de- 
termination of  the  question  is  necessarily  for  the  Jury.  Rummell  v.  Dill  worth,  (Pa.)  2 
AtL  Rep.  855. 
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negligence  and  carelessness,  and  that  of  his  fellow-servants.  After  two  mis- 
trials in  the  circuit  court  of  the  city  of  St.  Louis,  the  venue  of  the  cause  was 
changed  to  St.  Charles  county,  where,  upon  a  trial  being  had,  judgment  was 
rendered  for  plaintiff,  from  which  the  defendant  has  appealed,  and  assigns  for 
error  the  action  of  the  court  in  refusing  to  sustain  a  demurrer  to  the  evidence, 
and  in  giving  and  refusing  instructions.  The  following  facts  are  shown  by 
the  evidence:  That  defendant  is  a  corporation  in  the  city  of  St.  Louis,  en- 
gaged in  the  manufacture  and  sale  of  stoves;  its  foundry  or  factory  is  divided 
up  into  different  apartments,  one  of  which  is  designated  the  '*  mounting  depart- 
ment, "  in  which  the  castings  of  stoves,  which  are  previously  made  in  another 
department  called  the  '^moulding  department,"  are  finished  and  ''mounted" 
into  stoves,  and  then  stored  away  for  sale  and  shipment.  This  ''mounting 
department"  is  in  a  four-story  building,  the  first  floor  or  basement  of  which 
is  used  for  storage  purposes,  the  next  floor  alone  for  shipping,  the  next  for 
"mounting"  stoves,  and  the  next  for  storage  of  stoves.  Through  these  sev- 
eral floors  there  are  four  series  of  hatchways,  five  feet  by  five  feet  six  inches 
in  size,  and  through  these,  stoves,  castings,  etc.,  are  raised  and  lowered  by 
means  of  block  and  tackle  arrangements.  These  hatchways  are  on  a  level 
with  the  floors,  without  fenders  or  guards,  but  have  doors  to  them,  htmg  on 
hinges,  so  that  they  can  readily  be  closed  and  opened.  These  hatchways  were 
always  open  during  working  hours,  and  Gleason,  the  deceased,  fell  through 
one  of  these  hatchways  in  the  floor  of  the  mounting-room,  which  had  been 
left  open  by  some  one  of  a  gang  of  five  or  six  men  who  had  been  engaged  in 
raising  and  lowering  stoves  through  said  hatchway  w  hen  they  quit  work.  Ster- 
ham  testified  that  he  was  kind  of  a  boas  of  these  men,  but,  on  cross-examina- 
tion, stated  he  had  no  power  to  employ  or  discharge  any  of  the  men ;  he  re- 
ceived the  same  pay  as  they  did;  was  simply  a  porter  and  had  charge  of  the 
men  as  head  porter, — nothing  else;  that  he  had  to  do  the  same  work  as  the 
other  parties;  that  the  hatchway  was  plain  enough  to  be  seen  by  a  person  ap- 
proaching it.  These  hatchmen  or  porters  and  the  deceased  were  employed  by 
the  general  manager  of  the  foundry.  It  also  appears  that,  previous  to  the 
employment  of  deceased,  the  mounting  building  had  caught  fire  on  two  occa- 
sions in  unaccountable  ways,  and  he  was  employed  as  a  night  watchman  to 
watch  and  guard  it;  that,  at  the  time  of  his  employment,  the  hatchways  were 
not  complete,  nor  had  their  covers  been  laid,  and  south  of  the  fire  wall  the 
floors  were  not  laid;  and  that  deceased,  in  the  discharge  of  his  duties,  had  for 
some  weeks  passed  through  that  portion  of  the  building.  Filley,  the  general 
manager  of  defendant,  testified  as  follows:  "I  employed  the  deceased,  as 
night-watchman,  in  December,  1881.  He  came  down  and  we  walked  all  over 
the  foundry.  I  passed  the  hatch  in  question  with  him.  We  walked  from 
the  cellar  to  the  second,  third,  and  fourth  floors,  and  then  in  the  wing  run- 
ning east  and  west.  I  told  him  that  his  duties  would  be  to  guard  the  build- 
ing; to  be  there  at  least  half  an  hour  before  the  men  quit  work;  to  see  that 
the  hatches  and  windows  were  closed;  to  guard  the  place  to  the  best  of  his 
ability.  I  showed  him  all  over  the  premises, — walked  all  over  it  from  top  to 
bottom.  It  was  the  duty  of  the  hatchmen  to  close  the  hatches  at  night,  but, 
if  they  left  them  open,  deceased  was  to  close  them. "  The  evidence  also  shows 
that  there  were  gangways,  on  each  side  of  the  open  hatchway  through  which 
defendant  fell,  of  sufficient  width  to  have  enabled  him  to  have  passed  it  in 
safety;  that  he  was  well  acquainted  with  its  location  and  surroundings;  had 
seen  it  repeatedly  both  open  and  closed,  and  had  assisted  in  closing  it.  It  also 
shows  that,  at  the  time  he  fell  through  the  hatch,  that  there  were  a  number 
of  gas-jets  burning,  giving  out  a  bright  light;  one  witness  stating  that  there 
were  10  or  12  of  them,  the  nearest  of  which  to  the  hatch  was  opposite  to  it  and 
about  11  feet  from  it.  In  addition  to  this  light,  deceased  was  furnished  with 
a  lantern  that  burned  head-light  petroleum  oil,  and  gave  a  good  light,  and 
that,  at  the  time  of  the  accident,  he  was  carrying  the  lantern  in  his  right  hand. 
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and  fell  through  the  hatch  with  it  in  his  hand.  The  evidence  is  clear  that  he 
could  have  seen  the  open  hatch,  had  he  looiced  or  been  paying  the  slightest  at- 
tention. It  is  also  in  evidence,  that  deceased  told  his  physician  that  he  did 
not  know  how  he  came  to  fall;  that  it  was  a  part  of  his  duty  to  see  that  the 
hatchways  were  closed.  He  also  stated  to  several  others,  that  he  could  not 
tell  how  it  happened,  and  that  nobody  was  to  blame  but  himself;  and  toothers 
he  said  he  looked  out  to  the  windows  and  to  the  lights  and  fell  through  the 
hatch. 

In  view  of  the  facts  above  stated,  from  which  it  appears  that  it  was  a  part 
of  the  contractual  obligation  of  deceased  and  his  duty  to  close  the  hatchways 
in  this  building  when  left  open,  he  was  guilty  of  such  negligence  as  precludes 
a  recovery,  in  not  looking  to  ascertain  whether  the  hatchway  through  which 
he  fell  was  open;  especially  when  by  looking  with  a  lantern  in  his  hand, 
giving  forth  a  bright  light,  and  10  or  12  gas-jets  burning  brightly  in  close 
proximity  to  said  hatchway,  he  could  not  have  failed  to  see  that  the  hatch 
was  open.  In  view  of  these  facts,  and  the  farther  facts  that  he  was  fully 
inforined  that  there  were  no  guards  around  these  hatchways,  and  of  all  the 
surroundings,  and  the  duty  imposed  upon  him  of  closing  the  hatchways  when 
left  open  was  to  be  performed  without  any  such  protection,  the  court  erred  in 
overruling  defendant's  demurrer  to  the  evidence  and  submitting  the  case  to 
the  jury;  and  this  we  say  on  the  authority  of  the  following  cases,  where  it 
is  held  that,  if  the  negligence  of  the  injured  party  is  the  proximate  cause  of 
the  injui*y,  there  can  be  no  recovery,  and  also  in  effect  held  that  if  deceased, 
knowing  that  the  hatchways  were  unguarded,  voluntarily  entered  into  the  em- 
ployment of  defendant  with  this  knowledge,  and  continued  in  it,  agreeing,  as 
a  part  of  his  undertaking,  to  close  the  hatchways  when  left  open,  he  took 
upon  himself  all  the  risks  incident  to  the  employment.  Taylor  v.  Railway 
Co,,  86  Mo.  458,  and  cases  cited;  Price  v.  Railroad  Co,,  11  Mo.  508;  Keegan 
v.  Kavanaugh,  62  Mo.  282;  Porter  v.  Railroad  Co.,  71  Mo.  67. 

For  the  error  noted,  the  judgment  will  be  reversed. 

All  concur,  except  Ray,  J.,  absent. 


Henley  v,  Robb. 
(Supreme  Court  of  Tennessee.    March  8, 188S.) 

1.  Wills — Conditions— Remaindeb  to  Sub vivors— Descent  and  Distribution. 

A  testator  directed  that  his  estate  be  sold,  and  the  money  arising  therefrom  he 
bequeathed  equally  to  his  six  children,  with  the  provision  that,  should  either  of  his 
above  named  children  die  without  issue  capable  of  taking  by  inheritance,  then  the 
amount  given  to  such  child  or  children  was  to  go  to  their  rc^naining  brothers  and 
sisters.  Held^  that  the  ^t  over  affected  only  the  the  original  shares,  and  that  sums 
accruing  from  the  division  of  a  deceased  child^s  share  passed  by  the  law  of  descent. 

2.  Limitation  of  Actions — Exceptions— Intanct. 

Where  a  right  of  action  accrued  to  the  guardian  of  a  minor,  and  became  barred 
as  to  him  before  his  ward  became  of  age,  held,  that  the  minor  might  bring  his  ac- 
tion within  the  statutory  period  after  he  attained  his  majority. 
8.  Guardian  and  Ward — Settlement — Effect  to  Bar  Action. 

A  settlement  by  a  guardian  in  a  county  court  is  not  conclusive,  and  no  bar  to  an 
action  by  the  former  ward  to  recover  money  belonging  to  him.  which  was  received 
by  the  defendant,  \mder  a  claim  of  ownership,  before  the  appomtment  ot  the  guard- 
ian. 

Appeal  from  chancery  court,  Sumner  county;  George  E.  Seay,  Chancellor. 

Action  brought  by  the  plaintiff,  William  M.  Henley,  to  recover  certain 
sums  of  money,  which  he  claims  as  heir  of  an  uncle  and  two  aunts,  but  which 
the  defendant,  Mrs.  W.  M.  Robb,  claims  to  have  received  under  the  will  of 
her  father,  Martin  Henley,  Judgment  below  was  for  the  plaintiff,  and  de- 
fendant appealed.     The  facts  appear  in  the  opinion. 

Verbrees  df  Verhrees,  for  plaintiff.  Wilson  &  8evaney  and  /.  W.  Black- 
morey  for  defendant. 
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LuRTON,  J.  The  second  clause  of  the  will  of  Martin  Henley,  who  died  in 
Sumner  county,  Tennessee,  directed  that  all  of  his  real  and  personal  estate, 
wherever  situated,  should  be  sold  by  his  executors,  and  "that  the  proceeds  of 
said  sales  and  the  money  on  hand  I  will  and  bequeath  equally  to  my  chil- 
dren, Dorothea  Wilson,  Elizabeth,  John,  Martha,  Julia,  and  James  Henley, 
subject  to  the  limitations  hereafter  made. ^*  '* Third. — Should  either  of  my 
children  above  named  die  without  issue  capable  of  taking  by  inheritance, 
then,  and  in  that  event,  I  give  and  bequeath  the  amMint  given  to  such  child 
or  children  to  their  remaining  hrotJiers  and  sisters."  Since  the  death  of  tes- 
tator, five  of  these  legatees  have  died.  Four  of  them  died  intestate  and  "  with- 
out issue  capable  of  taking  by  inheritance."  The  other,  James  Henley,  left 
one  child,  the  complainant,  William  M.  Henley.  The  only  survivor  of  the  chil- 
dren of  the  testator  is  the  defendant,  Mrs.  Dorothea  Robb,  formerly  Wilson. 
These  deaths  occurred  in  the  following  order  and  time:  (1)  Mrs.  Elizabeth 
Bowman,  in  1860,  childless  and  intestate.  (2)  John  Henley,  in  1860,  leaving 
complainant,  the  only  issue.  (8)  Mrs.  Martha  Hamblin,  in  1864,  childless 
and  intestate.  (4)  James  Henley,  1864,  childless  and  intestate.  (5)  Mrs. 
Julia  Bice,  1866,  cnildless  and  intestate. 

Upon  the  first  death,  that  of  Mrs.  Bowman,  her  Interest  under  the  will  un- 
doubtedly passed  equally  to  her  five  surviving  brothers  and  sisters;  and  this 
by  force  of  the  will.  Upon  the  death  of  the  second  child,  his  original  share, 
it  is  admitted,  went  by  inheritance,  and  not  under  the  will,  to  his  son,  the  com- 
plainant, and  it  is  likewise  agreed  that  the  fifth  of  a  share  which  had  accrued 
to  John  Henley,  by  reason  of  the  previous  death  of  Mrs.  Bowman,  likewise 
went  to  complainant.  The  controversy  is  only  over  the  other  accrued  shares. 
These  five  deaths  all  occuri'ed  before  1867«  but,  owing  to  the  disturbed  condi- 
tion of  the  country  growing  out  of  the  war  between  the  states,  nothing  was 
done  towards  winding  up  their  estates  until  aft^r  the  death  of  Mrs.  Rice,  in 
1866.  A  large  part  of  Che  share  of  each,  under  the  will,  had  been  paid  over 
by  the  executors  in  the  life-time  of  the  parties,  but  a  part  of  each  share  re- 
mained in  the  hands  of  the  executors  in  1866.  Upon  a  settlement  between 
the  executors,  the  administrator's  of  deceased  children,  and  Mrs.  Robb,  the 
only  survivor,  and  the  guardian  of  complainant.  Col.  J.  J.  Turner,  which  oc- 
curred in  1866  or  1867,  there  was  paid  over  to  the  defendant,  Mrs.  Robb,  the 
original  shares  bequeathed  to  the  four  children  who  had  died  without  issue, 
and  the  accruments  which  had  resu  ted  from  the  antecedent  deaths;  that  is 
to  say,  Mrs.  Robb  received  not  only  the  original  share  of  one-sixth  of  the 
whole  estate  of  her  father,  which  had  been  the  share  of  her  sister,  Mrs.  Ham- 
blin, but  in  addition  to  that  she  claimed  and  received  one-flfth  of  t?ie  ongU- 
iial  share  of  her  sister,  Mrs.  Bowman,  who  died  before  Mrs.  Hamblin,  claim- 
ing that  the  one-fifth  which  had  accrued  to  Mrs.  Hamblin  by  the  predecease 
of  Mrs.  Bowman,  likewise  passed  under  the  will  of  their  father  to  her  as 
survivor.  Like  claims  were  set  up  and  sustained  as  to  all  the  accruments 
which  had  resulted  to  her  brother,  James  Henley,  and  her  sister,  Mrs.  Rice. 
This  settlement  seems  to  have  been  made  under  the  opinion,  then  entertained 
by  the  guardian  of  complainant,  that,  under  the  will,  accrued  shares,  as  well 
as  original  shares,  passed  to  the  survivor  or  survivors  of  the  children.  Com- 
plainant files  the  bill  to  recover  from  Mrs.  Robb  a  part  of  the  accruments 
thus  received  by  her,  basing  his  claim  upon  the  proposition  that  the  will  does 
not  provide  for  a  second  devolution  of  any  share,  but  that  accruments  be- 
came the  absolute  estate  of  the  child  to  whom  they  accrued  under  the  will, 
and  hence  did  not  pass  under  the  will  a  second  time,  but  by  the  laws  of  de- 
scent and  distribution.  If  this  contention  is  sustained,  then  it  follows  that 
upon  the  death  of  each  of  the  children,  whose  deaths  occurred  after  the  death 
of  complainant's  father,  complainant,  as  a  distributee  under  our  statutes, 
would  share  with  his  aunt,  the  defendant,  such  accrued  shares.  The  ques- 
tion then  is,  do  accrued  shares,  under  this  will,  pass  with  the  original  shares 
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to  the  suryivors?  The  general  rule,  under  a  long  line  of  decisions,  is  that 
clauses  disposing  of  the  shares  of  the  devisees  and  legatees,  dying  before  a 
given  period  or  without  issue,  or  upon  any  other  contingency,  do  not,  with* 
out  a  positive  and  distinct  indication  of  intention,  extend  to  shares  accruing 
under  the  clauses  in  question.  3  Jarm.  Wills,  660;  Pain  v.  Benson^  3  Atk. 
80;  Perkins  v.  MicJdethwaite,  1  P.  Wms.  274;  Rudge  v.  Barker ,  Cits.  t.  Talb. 
124.  As  stated  by  Lord  Hardwicke  in  Pain  v.  Benson  in  illustration,  ''as 
where  a  man  gives  a  sum  of  money  to  be  divided  among  four  persons  or  ten- 
ants in  common,  and  declares  that  if  one  of  them  die  before  twenty-one  or 
marriage,  it  shall  survive  to  the  others.  If  one  dies  and  three  are  living,  the 
share  of  that  one,  so  dying,  will  survive  to  the  other  three;  but  if  a  second 
dies,  nothing  will  survive  to  the  remainder  but  the  second's  original  share; 
for  the  accruing  share  is  as  a  new  legacy,  and  there  is  no  further  survivor- 
ship." Is  there,  in  the  will  now  under  consideration,  any  positive  and  dis- 
tinct indication  that  the  testator  intended  that  accrued  shares  should  survive? 
The  language  here  used  by  the  testator,  concerning  survivorship  of  shares,  is 
that  "in  that  event  [the  death  of  a  child  without  issue]  I  give  and  bequeath 
the  amount  given  to  such  child  or  children  to  their  remaining  brothers  and 
sisters."  The  subject-matter  thus  surviving  is  ^^the  amount  given  to  such 
child, "  We  do  not  find  these  precise  words  construed.  In  the  case  of  Ruxige 
V.  Barker^  the  clause  was,  "and  if  any  dies,  to  the  survivors  or  survivor, 
share  and  share  alike."  It  was  held  that  there  was  no  second  survivorship 
of  a  survived  share,  but  that  the  accrument  went  to  the  administrator  of  the 
child  to  whom  the  accrument  came.  In  the  case  of  Woodward  v.  Qlashrook^ 
reported  in  2  Vern.  388,  but  likewise  reported  in  a  note  to  Rudge  v.  Barker^ 
the  language  was,  "such  child's  part  to  go  over  to  the  survivor's  children." 
It  was  held  that  it  was  within  the  general  rule,  and  that  a  survived  part 
would  not  go  over  a  second  time.  Mr.  Jarman  says  that  the  word  "share," 
from  an  early  period  has  been  held  not  sufficient  to  carry  with  the  original  a 
survived  share,  and  he  cites  several  English  cases  to  which  we  have  not  had 
access.  3  Jarm.  Wills,  561.  The  word  "portion"  has  been  held  synonymous 
with  share,  and  not  to  comprise  an  accrued  share.  Bright  v.  Rowe,  3  Mylne 
&  K.  316.  Of  course,  when  from  the  whole  will  it  is  clear  that  the  testator 
intended  that  the  entire  property,  which  was  the  subject  of  his  disposition, 
shall  pass  over  in  one  mass  to  some  ultimate  object  of  distribution,  then  ac- 
cruing as  well  as  original  shares  would  have  to  pass  to  survivors,  to  the  end 
that,  in  the  event  of  the  contingency  ultimately  provided  for,  the  whole  prop- 
erty might  be  intact.  Such  was  the  case  of  Worlidge  v.  Churchill,  S  Brown, 
Ch.  465,  and  that  of  Eyre  v.  Marsden,  2  Keen,  564,  4  Mylne  &  C.  231.  The 
case  of  Skinner  v.  Lamb,  3  Ired.  155.  was  this:  Tlie  will,  after  providing 
for  survivorship  among  his  children,  concluded  with  these  words,  "that  the 
survivor  or  survivors  have  the  whole,"  and  by  a  separate  clause  he  provided 
that,  "should  my  children  all  die  without  leaving  an  heir,  begotten  by  their 
bodies,  ray  wish  and  desire  is  that  my  brother  T.  should  heir  the  whole  of  my 
estate  as  allotted  to  my  children."  Under  this  will  it  was  very  properly  held 
that  accrued  shares  passed  to  the  survivors.  It  is  to  be  observed  that  the 
children  of  the  testator  are  not  made  joint  tenants  of  the  fund  devised.  They 
take  several  shares.  If  it  were  otherwise,  the  rule  would  be  very  different. 
The  cases  referred  to  by  the  solicitor  for  defendant,  where  the  gift  was  to 
several,  "with  benetit  of  survivorship,"  is  not  applicable  here,  because  that 
language  is  by  no  means  the  language  of  this  will.  Where  it  has  been  used 
it  has  been  held  to  indicate  an  intention  to  pass  accruments. 

We  can  see  nothing  in  this  will  to  take  it  out  of  the  general  rule,  and  we 
consequently  hold  that  accrued  shares  do  not  pass  under  the  will,  but  became 
the  absolute  property  of  the  child  to  whdm  they  accrued,  and  descended  under 
the  law  to  the  heirs  and  next  of  kin.  The  intimation  of  this  court  in  Lewis 
v.  Claiboime,  5  Yerg.  370,  is  in  accord,  not  only  with  the  general  rule  as  we 
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anderstand  it,  but  the  will  construed  in  that  case  is  in  all  essentials  like  the 
daiise  now  under  consideration.  '*  Amount  given"  is,  in  our  opinion,  at  least, 
synonymoQS  with  ''shares"  and  "portion." 

It  is  next  insisted  by  defendant  that  this  will  has  heretofore  been  construed^ 
and  that  such  former  construction,  by  a  court  of  competent  jurisdiction,  is 
saeh  an  adjudication  as  is  condusiye  upon  all  persons  interested.  We  have 
carefully  examined  the  pleadings  and  decrees,  in  the  two  causes  relied  upon  as 
sustaining  this  defense,  and  are  of  opinion  that,  the  question  as  to  whether  ac- 
cnied  shares  would  pass  under  the  will  has  never  heretofore  been  presented 
by  pleadings  or  determined  in  any  decree.  The  construction  sought  and  ob- 
tained did  not  involve  the  question  now  raised  and  hence  is  not  res  adjiidicaia. 

The  next  defense  interposed  is  that  of  the  statute  of  limitations.  Mrs.  Bobb 
received  these  accrued  shares  in  1866  or  1867,  and  received  them  as  under  a 
daim  of  right,  in  perfect  good  faith,  and  has  held  and  claimed  the  entire 
amount  of  saeh  accruments  as  her  own.  This  suit  was  brought  in  1883. 
Bat  complainant  has  been  a  minor,  only  reaching  his  majority  in  November, 
1880,  and  this  bill  has  been  filed  within  three  years  of  that  time.  Thus  he  is 
witiUn  the  saving  of  the  statute.  But  it  is  insisted  that  the  former  guardian 
qualified  in  1860,  and  did  not  resign  until  1875,  and  that  he  could  have  sued 
for  complainant's  share  of  these  accruments,  and,  that  failing  to  do  so  within 
tile  time  prescribed  by  statute,  he  is  barred,  and  that,  inasmuch  as  the  guard- 
ian is  b^ed,  the  ward  is  likewise  barred.  To  sustain  this  proposition  the 
doctrine  is  invoked  that,  where  the  tVustee  having  the  legal  title  is  barred, 
the  equitable  title  of  the  beneficiaries  is  likewise  barred.  Williams  v.  OUy^ 
8  Humph.  568;  Bayless  v.  Elcan,  1  Cold.  99.  These  cases  went  upon  the 
ground  that  the  legal  title  is  vested  in  the  trustee,  and  that,  the  legal  title  be- 
ing barred,  the  equitable  is  likewise.  The  legal  title  to  the  property  of  the 
ward  is  not  in  his  guardian.  He  is  but  the  custodian  of  the  ward's  estate. 
The  ease  of  guardian  and  ward  is  not  synonymous  with  that  of  trustee  and 
cestui  que  trust  in  this  particular,  and  therefore  is  not  within  the  doctrine  of 
Wmiams  v.  Otey*  This  distinction  has  been  dearly  made  by  this  court  in 
the  case  of  State  v.  Parker ^  8  Baxt.  498.  We  see  no  reason  for  refusing  to 
follow  that  decision.  It  is  conclusive  upon  the  question  of  the  statute  of  lim- 
itaftuxnfl. 

One  other  question  remains  for  consideration.  After  the  resignation  of 
Col.  Turner,  the  former  guardian  of  complainant,  the  defendant,  Mrs.  Bobb, 
was  appointed,  and  she  received  from  Col.  Turner  the  fund  in  his  hands. 
When  complainant  reached  his  majority,  Mrs.  Bobb,  as  his  guardian,  made 
a  final  settlement  in  the  county  court  of  Sumner  county,  and  paid  over  to  him 
the  balance  found  against  her  by  the  settlement,  and  this  settlement  is  now 
pleaded  in  bar  of  this  suit.  County  court  settlements  are  not  conclusive. 
They  are  only  prima  facie.  Matlock  v.  JBioc,  6  Heisk.  83;  Pickens  v.  Bivens, 
4  Heisk.  231.  Mrs.  Bobb  did  not  pretend  to  account  for  complainant^s  share 
in  these  accruments,  nor  was  any  question  made  about  them.  No  effort  was 
ever  made  to  settle  or  adjust  this  question  of  her  liability  on  this  account. 
She  says  in  her  answer  that  she  had  never  heard  of  suit  or  claim  upon  the  part 
of  complainant  until  he  filed  this  bUl.  She  had  not  received  these  accruments 
while  guardian,  but  years  before  her  qualification.  She  is  not  now  sought  to 
beheld  liable  as  guaniian.  Under  these  circumstances  there  can  be  no  doubt 
bat  that  the  settlement  made  by  her  as  guardian  is  not  conclusive,  and  it  in- 
terposes no  bar  to  the  maintenance  of  this  suit. 

The  decree  of  the  chancellor  must  be  affirmed. 
v.7s.w.no.8 — 18 
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McKaMIE  v.  BAfiKERYILLE  €t  oZ. 
{Supreme  Court  of  Tennessee.    1888.) 

Bbsoxnt  and  Distbibution— Bastardy— Effect  of  Lboitimation. 

Bastard  ohildren  legitimized  underact  Tenn.  1805.  by  a  decree  of  the  county  court, 
are  capable  of  inheriting,  not  only  lineally  as  from  their  father,  but  also  collaterally 
from  tneir  father's  brother. 

Appeal  from  circuit  court,  Sumner  county;  J.  C.  Stars,  Judge. 

Appeal  from  a  decree  of  the  circuit  court  of  Sumner  county,  recognizing 
the  claim  of  John  A.  Baskervllle  et  aL,  legitimated  children  of  George  A. 
Baskerville,  to  share  in  the  distribution  of  the  estate  of  William  Baskerville, 
their  father's  brother. 

C.  R.  Headf  for  appellant.    B,  F,  Wilson^  tot  appellees. 

LuRTON,  J.  George  A.  Baskerville,  the  father  of  three  natural  children, 
applied  in  1857  to  the  county  court  of  Sumner  county,  to  have  their  names 
changed,  and  to  have  them  legitimated.  The  proceeding  was  by  petition  in 
accordance  with  the  act  of  1805,  (chapter  2,)  being  the  law  then  in  force,  and 
resulted  in  a  decree  declaring  them  legitimate,  and  heirs  at  law  of  their  father, 
the  petitioner.  Since  this  proceeding  their  father  has  died,  and,  subsequent 
to  his  death,  William  Baskerville,  a  brother  of  their  said  father,  has  died  in- 
testate, and  these  then  legitimated  children  claim  to  be  entitled  to  share  in  the 
estate  of  William  Baskerville  as  lawful  nephews,  and  therefore  heirs  at  law 
and  distributors,  he  having  left  no  issue. 

The  question  to  be  determined,  is  as  to  the  legal  effect  of  the  decree  of  le- 
gitimation. It  is  not  to  be  disputed,  but  tliat  it  enabled  them  to  inherit  from 
their  father,  but  it  is  insisted  that,  while  tliey  become  entitled  to  stand  as  lin- 
eal heirs,  yet  that  they  have  not  such  inheritable  blood  as  will  enable  them  to 
take  from  collaterals.  The  question  is  a  new  one  in  this  state.  At  common 
law,  a  bastard  has  no  inheritable  blood,  and  even  the  subsequent  marriage  of 
the  parents  did  not  impart  to  it  an  inheritable  quality.  But  in  the  absence 
of  constitutional  inhibition,  the  legislative  power  is  entirely  competent  by  gen- 
eral laws  to  remove  the  tarnish  of  illegitimacy,  and  to  confer  upon  such  unfor- 
tunate issue  such  inheritable  blood  as  should  be  deemed  expedient.  The  act  of 
1805,  c.  2,  has  been  carried  into  the  Code  with  an  amendment  originating  with 
the  Code  declaratory  of  the  effect  of  such  legitimation.  This  amendment  is 
as  follows:  "The  effect  of  the  legitimation  is  to  create  the  relation  of  parent 
and  child  between  the  petitioner  and  the  person  legitimated,  as  if  the  latter 
had  been  bom  to  the  former  in  lawful  wedlock. "  Code  9640, 8642.  The  deci'ee 
of  legitimation,  in  the  case  now  under  consideration,  was  pronounced  before 
the  enactment  of  the  Code,  and  hence  the  declaratory  section,  above  quoted, 
was  not  in  force  at  the  time  these  claimants  were  legitimated.  We  are  there- 
fore to  consider  and  determine  the  effect  of  legitimation  before  the  adoption 
of  the  Code.  The  act  of  1805  clearly  authorizes  a  parent  to  legitimize  his  bas- 
tard children,  and  to  thereby  make  him  their  "kin  or  Joint  kin. ''  By  a  decree 
obtained  under  that  act,  they  not  only  become  kin,  but  they  become  legiti- 
mated.  To  legitimate  is  to  make  lawful,  to  legalize,  and  in  the  case  of  an 
illegitimate,  the  plain  and  unambiguous  meaning  is  "to  render  legitimate; 
to  communicate  the  rights  of  a  legitimate  child  to  one  that  is  illegitimate;  to 
invest  with  the  rights  of  a  lawful  heir."  Webster.  There  the  plain  purport 
of  the  decree,  authorized  by  the  act  of  1805,  was  to  render  an  Illegitimate  child 
a  legitimate,  and  to  place  him  upon  the  same  footing  as  if  born  in  lawful  wed- 
'  lock.  He  was  thereby  placed  with  the  state  and  condition  of  a  legitimate,  and 
becomes  the  lawful  child  and  prospective  heir  of  the  natural  father.  Thus, 
the  declaratory  amendment  of  the  act  of  1805  only  places  upon  the  old  law 
the  plain  and  obvious  meaning  of  legitimation,  and  does  not.  in  any  way,  add 
to  the  force  or  effect  of  the  statute  thereby  amended.   There  is  no  room  for  the 
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contention  that  the  legitimation  thus  affected  by  law  is  limited  to  the  lineal 
line.  The  legitimation  has  the  effect  to  put  the  legitimated  in  the  status  of 
one  born  m  latqful  wedlock.  We  have  to  give  these  statutes  their  plain  and 
x)bvious  meaning,  regardless  of  any  opinion  we  have  as  to  their  policy.  It  is 
not  to  be  supposed  that  the  legislature  intended  to  limit  the  effect  of  such  le- 
gitimation to  lineals,  and  that,  as  to  collaterals,  the  taint  of  bastardy  should 
still  adhere.  In  a  well-considered  case,  where  it  was  insisted  that  the  effect 
^f  legitimation  was  only  to  enable  the  legitimated  to  take  as  heir  and  not  as 
distributee,  this  court  held  that  it  was  not  necessary  that  the  act  should  de- 
clare that  the  person  legitimated  should  take  as  next  of  kin,  as  well  as  heirs; 
for  the  result  would  follow,  by  implication  of  law,  from  his  being  constituted 
a  legal  heir.  When  placed  by  law  in  the  state  and  condition  of  heii,  and  is 
vested  with  the  character  and'  capacity  of  heir,  all  the  rights,  privileges,  and 
legal  consequences  incident  to  that  relation  and  character  are  tacitly  con- 
firmed, and  consequently  the  right  of  succession  to  the  personal  estate  of  in- 
testate. Swanson  v.  Stoanson,  2  Swan,  459.  One  legitimated  becomes  as  one 
bom  in  lawful  wedlock.  The  natural  sons  become  the  lawful  legitimate  sons 
of  George  A.  Baskerville,  and  in  all  respects  are,  so  far  as  inheritable  blood, 
to  be  treated  as  if  born  to  him  lawfully.  Statutes  authorizing  legitimation 
are  not  uncommon.  The  very  able  and  industrious  solicitor  opposing  the 
claim  of  these  legitimated  sons  has  not  been  able  to  furnish  us  with  any  au- 
thority limiting  the  effect  of  legitimation,  when  such  limitation  was  not  con- 
tained in  the  act  itself.  Our  own  researches  have  been  likewise  fruitless. 
The  only  case  to  which  we  have  been  referred  is  that  of  McQunnikle  v.  McKee, 
77  Pa.  St.  81 ,  18  Amer.  Rep.  428.  The  question  was  only  indirectly  involved, 
but  the  reasonings  and  conclusions  of  the  court  were  in  accord  with  the  view 
we  have  here  reached. 

The  decree  of  the  chancellor,  holding  that  the  legitimated  were  entitled  to 
±ake  as  heirs  and  distributees  of  their  uncle,  William  Baskerville,  is  affirmed. 


State  v.  Hhomberg  et  al. 
(Supreme  Court  of  Texas.    November  22, 1887.) 

1.  Public  La:to8— Fraudulent  Purchasb— Action  to  Annul— Texas  Act  of  April 

14jJ888. 

The  act  of  April  14, 1888,  (Laws  18th  Leg.  Tex.  107.)  creathig  a  state  land  board, 
to  ascertain  whether  any  illegal  or  fraudulent  purciiases  of  state  lands  had  been 
made,  and  authorizing  such  board  to  have  suit,  for  the  canceUation  of  such  pur- 
chases, brought  against  aU  persons  who  had  made  them,  and  their  vendees  who  nad 
bought  with  notice,  does  not  make  any  new  ground  of  forfeiture,  but  merely  pro- 
vides for  an  investigation  and  consequent  suit,  if  it  should  be  found  that  land  had 
been  purchased  in  violation  of  previous  laws. 

2.  Same. 

In  an  action  brought  under  that  act,  the  petition  averred  that  defendants  caused 
a  large  number  of  purchases  of  state  land  to  be  made  in  the  names  of  third  persons, 
^and  then  to  be  conveyed  to  them,  for  the  purpose  of  securing  to  themselves  more 
land  than  they  were  entitled  by  law  to  purchase,  and  that  all  the  acts  relating  to 
such  purchases  were  made  In  pursuance  of  a  common  design  and  conspiracy  to  de- 
fraud the  state  for  defendants'  joint  use  and  benefit.  Held  proper  to  join  all  the 
defendants  and  aU  the  purchases  in  one  action. 
.8.  Same. 

In  such  an  action,  the  persons  in  whose  names  the  original  purchases  were  made, 
are  necessary  parties  defendant,  although  such  purchases  were  made  for  the  sole 
benefit  of  the  present  holders  of  the  land,  who  were  the  real  purchasers,  it  being 
the  object  of  the  act  that  a  single  suit  should  determine  the  rights  of  aU  parties  con- 
cerned. 
A.  Same. 

In  such  an  action,  it  is  proper  to  render  judgment  against  the  defendants,  though 
without  costs,  for  tiiat  part  of  the  lands  sued  for  as  to  which  they  enter  a  disclaimer. 
Jk  Same. 

A  return  of  the  purchase  money  is  not  a  condition  precedent  to  the  institution  of 
such  an  action. 
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6.  CoNTiirxTANOE— When  Granted— Absence  of  Witness. 

Plaintiif  asked  for  a  continuance  because  of  the  absence  of  a  material  witness,  who 
was  also  a  defendant.  It  appeared  that  the  witness'  deposition  had  been  taken  and 
lost;  that  it  might  have  been  retaken  in  time  for  the  trial  by  strictly  pursuing  the 
statutory  method ;  and  that  the  delay  was  caused  by  the  promise  of  defendant's  coun- 
sel to  cross  plaintiiTs  interrogatories,  and  to  have  the  witness  present  at  the  trial. 
Hetd  that,  although  plaintilT  had  not  used  the  utmost  diligence,  the  refusal  to  grant 
a  continuance,  it  being  the  first  application  therefor,  was  error  that  called  for  a  re- 
versal of  the  judgment. 

7.  Same. 

Upon  an  application  by  the  state  for  a  continuance  because  of  the  absence  of  a 
witness,  the  oistrict  attorney  swore  that  he  believed  the  testimony  of  the  witoess 
to  be  material,  and  the  former  attorney  general,  in  a  supporting  afQdavit,  swore 
that  his  testimony  was  material  "during  the  time  he  had  charge  of  the  cause. "  The 
state's  pleadings  not  having  been  amended  since  that  time,  and  this  being  the  first 
application  for  a  continuance,  held^  that  the  showing  as  to  materiality  was  suffi- 
cient. 

Appeal  from  district  court,  Travis  county;  A.  S.  Walker,  Judge. 

The  stete  of  Texas,  by  its  attomej  general,  instituted  this  suit  against  J. 
A.  Rhomberg  and  eight  other  persons,  all  citizens  of  Iowa,  to  cancel  the  sales 
of  170  sections  of  land;  to  divest  the  defendants  of  title  thereto,  and  to  enjoin 
them  from  asserting  such  title.  J.  A.  Rhomberg  and  three  other  defendants 
disclaimed.  The  five  remaining  defendants  claimed  ill  sections  of  the  land, 
and  disclaimed  as  to  59  sections.  These  lands  were  sold  by  the  state  in  the 
years  1881  and  1882,  under  the  acts  of  July  8,  1879,  and  the  act  amendatory 
thereof  of  April  6,  1881,  and  were  purchased  in  the  names  of  about  60  per- 
sons, each  purchaser  securing  from  one  to  seven  sections.  The  purchasers 
were  mostly  citizens  of  Iowa,  and  were  nearly  all  represented  by  J.  A.  Rliom- 
berg  as  their  agent.  Some  of  them  were  kinsmen  of  said  Rhomberg.  The 
applications,  payments,  and  all  proceedings  were  in  confornuty  with  the 
law.  After  the  first  payments,  the  original  purchasers  sold  the  lands,  which 
passed  by  direct  and  mesne  conveyances  to  the  defendants,  who  claimed  the 
same  in  this  suit.  The  amended  act  of  April  6,  1881,  contained  the  follow- 
ing provisions:  "That  no  person  or  corporation  shall  be  allowed  to  purchase 
more  than  one  section  of  640  acres  of  arable  land  suitable  for  farming  pur- 
poses; but  when  the  same  is  classed  as  land  suitable  only  for  grazing  pur- 
poses, it  shall  be  sold  in  quantities  to  suit  the  purchaser;  but  no  person  shall 
be  permitted  to  purchase  less  than  160  acres,  nor  more  than  three  sections  of 
640  acres,  within  five  miles  of  the  geographical  center  of  any  county,. or  upon 
any  water  front,  nor  more  than  seven  sections  at  any  other  place. "  Said  act 
also  contains  the  following  provisions:  "All  applications  for  purchase  of  said 
lands  shall  be  made  in  the  real  name  of  the  person  intending  to  be  the  actual 
purchaser  thereof."  These  lands  came  within  the  seven-section  clause.  There 
is  no  forfeiture  or  penalty  declared  in  the  statute  for  the  violation  of  any  of 
these  provisions.  On  April  14, 1888,  an  act  was  passed  creating  a  land  board, 
composed  of  the  governor,  comptroller,  and  three  other  persons  to  be  appointed 
by  the  governor,  and  containing  the  following  provisions:  "It  shall  be  the 
duty  of  the  land  board,  provided  for  in  section  one  of  this  act,  to  ascertain  by 
investigation  whether  any  illegal  or  fraudulent  purchases  have  been  made  by 
any  person  or  persons  of  any  of  the  land  set  apart  for  the  benefit  of  the  com- 
mon-school fund,  and  authorized  to  be  sold  under  an  act  approved  July  8, 
1879,  and  an  act  amendatory  thereof,  approved  April  6,  1881,  in  which  the 
county  or  district  surveyor,  or  his  deputy  acting  for  him,  in  the  county  in 
which  any  such  land  is  situated,  acted  as  agent  for  the  purchaser  in  making 
the  application  to  purchase;  or  in  which  any  one  person  has  acquired,  or  by 
application  attempted  to  acquire,  illegally  more  lands  than  he  was  permitted 
by  law  to  purchase,  by  the  use  of  names  of  persons  other  than  his  own  or 
otherwise;  or  where  any  person  has  made  an  application  or  file  without  in- 
tending in  good  faith  to  take  the  usual  steps  required  by  law  to  perfect  his 
title;  and  in  cases  where  the  purchase  of  said  lands  was  not  made  in  the  real 
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name  of  the  person  intending  to  be  the  actual  purchaser,  and  where  the  law 
has  been  evaded  or  violated  in  any  other  manner  to  the  prejudice  of  the  state  or 
the  school  fund.  And  in  case  they  discover  that  any  such  illegal  or  fraudulent 
purchases  have  been  made  in  violatdon  of  said  acts  of  1879  and  1881  in  the 
manner  aforesaid;  and  in  case  they  should  conclude  that  the  interests  of  the 
common-school  fund  will  be  subserved  by  the  institution  of  suits  to  annul  and 
set  aside  such  purchase  or  purchases, — it  shall  be  the  duty  of  said  board  to 
notify  the  attorney  general  of  their  conclusions,  and  said  officer  shall  there- 
upon institute  suit,  in  the  name  of  the  state,  against  all  persons  who  have 
made  such  illegal  or  fraudulent  purchases,  and  their  vendee  or  vendees  who 
may  have  bought  with  notice  of  the  illegality  or  fraud  in  the  purchase  un- 
der the  acts  before  mentioned/'  Said  act  also  further  provided:  "Sec  10. 
No  suit  shall  be  instituted  by  the  attorney  general,  under  the  provisions  of 
this  act,  unless  it  shall  be  advised  and  directed  by  at  least  three  of  the  board 
created  by  this  act."  This  suit  was  brought  by  order  of  the  board,  and  under 
and  by  authority  of  said  act  of  April  14,  1883.  The  petition  averred  that  the 
purchases  of  these  lands  were  fraudulent  and  void,  and  prayed  for  cancella- 
tion of  title,  removal  of  cloud,  and  injunction  restraining  further  claim.  The 
grounds  of  fraud  averred  were:  (1)  That  the  names  of  the  original  purchasers 
were  fictitious.  (2)  That  some  of  the  original  purchasers  were  married  wo- 
men and  some  minors.  (3)  That  the  original  purchasers  had  no  intention  of 
completing  their  purchases.  (4)  That  the  persons  named  as  original  pur- 
chasers permitted  defendants  to  use  their  names  in  order  to  enable  defend- 
ants to  evade  the  law.  (5)  That  defendants  made  false  and  fraudulent  rep- 
resentations to  the  surveyors,  treasurer,  and  commissioner  of  the  general 
land-office,  thereby  inducing  them  to  make  such  sales.  (6)  That  the  applica- 
tions to  purchase  were  not  made  for  the  use  and  benefit  of  the  parties  named 
as  purchasers,  but  were  made  for  the  use  and  benefit  of  the  defendants,  and 
that  the  purchasers  and  the  defendants  were  acting  in  a  common  design  and 
conspiracy  to  defraud  the  state  and  secure  said  lands  for  their  joint  benefit. 
The  state  did  not  tender  the  return  of  the  money  paid  upon  the  purchases 
^ouglit  to  be  set  aside,  or  make  other  tender  of  equity.  The  defendants,  an- 
swering separately,  among  other  defenses,  presented  constitutional  objections 
to  the  said  act  of  April  14,  1883,  as  the  same  is  herein  set  forth.  These  ob- 
jections were  presented  by  special  demurrer  and  by  special  plea,  as  follows: 
(1)  That  said  act  of  April  14,  1883,  is  retroactive  and  in  conflict  with  section 
16,  art.  1,  of  the  constitution  of  the  state  of  Texas.  (2)  That  said  act  im- 
pairs or  tends  to  impair  the  obligation  of  the  state  in  its  contracts  of  sale  of 
said  lands,  and  is  in  conflict  with  subsec.  1,  §  10,  art.  1,  of  the  constitution  of 
the  United  States.  (3)  That  said  act  is  violative  of  the  fourteenth  amendment 
to  the  constitution  of  the  United  States,  because  the  effect  of  its  enforcement 
would  be  to  deprive  defendants  of  their  property  without  due  process  of  law. 
J.  8,  Hogg,  Atty.  Gen.,  and  /.  H.  Robertson,  for  the  State.  Robertson  & 
Williams,  for  appellees. 

Gaines,  J.  The  state,  who  was  plaintiff  in  the  court  below,  having  failed 
to  obtain  judgment,  appeals  to  tliis  court.  The  defendants  have  filed  cross- 
assignments  of  error,  to  be  considered  only  in  the  event  that  plaintiff's  assign- 
ments are  found  to  be  well  taken. 

We  think  there  was  error  in  overruling  the  state's  application  for  a  continu- 
ance. It  was  sought  for  want  of  the  testimony  of  J.  A.  Bhomberg,  one  of  the 
defendants,  and  was  sworn  to  and  accompanied  by  supporting  affidavits.  Op- 
posing affidavits  were  filed  also  by  defendants.  The  witness  was  sued  as  a 
resident  of  Travis  county,  but  it  appeared  from  the  counter-affidavits  that  he 
was  a  citizen  of  Iowa,  though  he  had  temporarily  resided  in  Austin  from  1881 
to  about  October  16,  1885.  Two  subpoenas  were  issued  and  served  upon  him 
in  the  spring  of  the  latter  year,  a  term  of  the  court  intervening  between  the 
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two.  It  appears  that  up  to  the  time  that  the  witness  left  the  state  he  had 
never  disobeyed  the  subpoenas.  His  deposition  was  also  taken  on  behalf  of 
the  state,  but  had  been  lost.  Soon  after  the  service  of  the  last  subpoena,  John- 
D.  Templeton,  then  attorney  general,  delivered  to  the  attorneys  for  defend- 
ants  interrogatories,  to  retake  his  depositions,  and  they  promised  to  cross  them. 
Repeated  applications  were  made  to  them  for  the  interogatories  while  the  wit- 
ness was  still  at  Austin,  but  they  were  not  returned  until  a  short  time  after 
he  had  left  the  state.  On  one  occasion  when  the  attorney  general  applied  for 
them,  he  was  told  by  one  of  the  counsel  for  the  defendants  that  the  witness 
would  be  present  at  the  trial.  When  the  commission  was  issued,  the  state's 
counsel  was  informed  that  the  witness  was  at  Hot  Springs,  Arkansas,  and  was 
there  very  dangerously  ill.  It  was  not  sent  there  on  account  of  his  condition. 
Upon  his  recovery  he  went  to  Europe,  and  only  returned  to  this  country  some 
10  days  before  the  trial.  Upon  his  return,  he  went  directly  to  his  home  in 
the  state  of  Iowa,  and  had  there  remained.  The  counsel  for  the  state  did  not 
ascertain  where  the  witness  was  immediately  before  the  trial  until  the  case 
was  called.  This  does  not  show  the  utmost  diligence.  By  strictly  pursuing 
the  method  laid  down  In  the  statute,  the  deposition  might  have  been  taken 
in  Austin,  before  the  departure  of  Rhomberg  in  1885.  But  we  think  it  suffi-^ 
cient  under  the  circumstances.  Rhomberg  was  not  only  a  witness,  but  a 
party  defendant.  All  the  defendants  were  represented  by  the  same  counsel, 
and  ttiey  appear  to  have  made  common  cause  in  the  defense.  By  promising^ 
to  cross  and  return  the  interogatories,  and  by  informing  the  attorney  general 
that  the  witness  would  attend  the  trial,  they  contribute  to  the  delay,  which 
resulted  in  the  failure  to  get  the  deposition.  A  little  diligence  in  carrying 
out  the  promise  on  their  part  would  have  secured  the  testimony.  It  would 
be  unjust  to  counsel  to  impute  to  them  intentional  delay,  for  the  purpose  of 
thwarting  the  state's  efforts  to  get  the  deposition ;  but  their  indifference  tends 
to  show  that  the  defendants*  resistance  of  the  application  for  a  continuance 
may  have  been  prompted  more  by  a  desire  for  a  hearing  without  the  testimony 
of  J.  A.  Rhomberg  than  for  a  speedy  trial  upon  the  true  merits  of  the  case. 
Being  a  first  application,  and  the  continuance  being  sought  for  the  evidence 
of  one  of  the  defendants,  we  think  the  showing  of  diligence  ought  to  have 
been  held  good.  It  is  objected,  however,  that  the  application  does  not  show 
the  materiality  of  the  testimony.  The  district  attorney  who  represented  the 
state  on  the  trial,  in  his  application,  under  oath,  deposes  that  he  believes  the 
testimony  of  the  witness  to  be  material,  and  refers  to  the  supporting  affidavit 
of  the  former  attorney  general,  Templeton,  upon  that  point.  The  latter  de- 
posed that  the  testimony  was  material  "during  the  time  he  had  charge  of  the 
cause."  If  material  then,  it  is  reasonable  to  conclude  that  it  was  material  on 
the  trial  actually  had,  because  the  record  shows  that  the  state's  pleadings 
were  not  amended  after  he  went  out  of  office.  The  amended  petition,  upon 
which  the  state  was  forced  to  trial,  was  signed  by  him  in  his  official  capacity. 
We  think  this  sufficient  upon  a  fii-st  application. 

The  other  assignments  of  error  by  appellant  are  to  the  findings  of  the  court 
upon  the  facts,  and  do  not  call  for  consideration.  For  the  error  pointed  out 
the  judgment  must  be  reversed;  and  this  makes  it  necessary  for  us  to  decide 
the  questions  presented  by  the  cross-assignments  of  appellees,  in  sofar  as  they 
are  presented  in  their  brief. 

Appellees'  third  assignment  is :  "  That  the  court  erred  in  overruling  defend^ 
ants'  first  special  exception  to  the  petition,  because  there  is  a  misjoinder  of 
actions  in  the  petition,  there  being  a  separate  and  distinct  cause  of  action  set 
up  against  each  defendant.  We  submit  that  the  special  exception  should  have 
been  sustained  on  the  ground  of  multifariousness."  It  is  too  clear  for  argu- 
ment that  the  state  cannot  join  in  the  same  action  several  parties  charged 
with  having  fraudulently  made  several  purchases  from  the  state,  without 
averring  such  a  connection  between  the  transaction  as  would  render  them. 


Digitized  by  VjOOQIC 


Tex.]  STATE  V.  RHOMBERQ.  199 

jointly  liable  to  the  suit.  But  we  think  that  the  averment  clearly  appears  in 
the  petition  in  this  case.  After  alleging  that  defendants  made  the  purchases 
and  procured  them  to  be  made  in  the  fictitious  names,  and  in  the  names  of 
third  persons,  and  their  fraudulf  nt  representations  to  the  officers  of  the  state, 
the  petition  also  avers,  that  all  of  the  **act8  and  representations  so  made  by 
the  defendants  were  made  for  the  purpose  and  with  the  intention  on  part  of 
defendants  to  secure,  for  their  own  joint  use  and  benefit,  more  sections  of  land 
than  they  were  by  law  entitled  to  purchase;  that  all  of  said  applications  to 
purchase,  all  of  said  purchases,  all  of  said  payments,  were  made,  and  all  of  said 
certificates  were  obtained  for  the  use  and  benefit  of  defendants,  and  not  for 
the  use  and  benefit  of  the  persons  whose  names  are  set  out  in  said  applica- 
tions, and  set  out  in  said  exhibit;  that  defendants  are  now  claiming  to  be  the 
beneficiaries  and  the  joint  owners  of  all  the  rights,  titles,  and  interests  ac- 
quired by  said  pretended  purchases  and  sales,  and  are  claiming  said  lands  by 
purchase,  and  are  asserting  the  right  to  complete  said  purchases  by  payment  of 
the  sums  of  money  yet  unpaid  on  said  purchases,  and  to  have  title  to  said  land 
issued  to  them  by  plaintiff;  that  each  and  all  said  applications  were  made  in  the 
names  of  persons  other  than  the  persons  intending  to  be  actual  purchasers  of 
said  lands  under  said  applications,  and  that,  at  the  time  or  times  when  said  ap- 
plications, payments,  and  pretended  purchases  were  made,  defendants  were 
the  only  persons  intending  to  be  purchasers  of  said  lands,  and  were  the  only 
persons  who  furnished  the  money,  or  any  part  thereof,  wherewith  to  make  said 
payments ;  that  all  of  said  false  and  fraudulent  acts  and  representations  herein 
alleged  against  defendants  were  made  by  them  or  their  agents  or  representa- 
tives, with  full  knowledge  and  consent  of  defendants  and  each  of  them,  and 
were  so  made  in  furtherance  of  a  common  design  and  conspiracy  to  defraud 
plaintiff,  and  for  the  purpose  of  securing  said  lands  for  the  joint  benefit  of 
defendants."  If  these  allegations  be  true,  as  the  demurrers  admit,  then  it  is 
equally  clear  that  a  joinder  of  all  the  defendants  and  of  all  the  purchases  in 
the  same  cause  of  action  was  proper,  if  not  necessary. 

By  their  fourth  assignment  af^pellees  complain  **that  the  court  erred  in 
overruling  defendants*  second  and  third  special  exceptions  to  the  petition,  be- 
cause the  original  purchasers  were  necessary  parties  to  this  suit."  This  pre- 
sents a  question  of  some  difficulty.  The  statute  authorizes  '*suit  in  the  name 
of  the  state  against  all  persons  who  have  made  such  illegal  or  fraudulent  pur- 
chases, and  their  vendee  or  vendees  who  have  bought  with  notice,  etc." 
Laws  18th  Leg.  107.  It  may  be  argued  that,  according  to  the  allegations  of 
the  petition,  the  defendants  are  the  real  purchasera,  although  the  names  of 
others  were  used  as  purchasers  in  effecting  the  transaction ;  and  that  it  is  the 
real  purchasers  who  are  meant  by  the  statute,  and  not  those  who  have  merely 
consented  to  the  use  of  their  names  for  the  benefit  of  others.  The  language 
quoted  may  admit  of  this  construction,  and  the  argument  is  plausible,  but  it 
is  intimated  in  the  Snyder  Case,  66  Tex.  703,  that  all  persons  in  whose  name 
the  purchases  have  been  made,  are  necessary  parties,  and  we  think  this  the 
better  doctrine.  A  judgment  rendered  on  this  petition  in  favor  of  the  state 
would  be  conclusive  only  against  the  defendants;  it  would  be  nugatoiy  as  to 
the  other  persons  who  appear  upon  the  records  to  be  purchasers  of  the  land. 
It  was  not  within  the  scope  of  the  law-making  power  to  authorize  a  suit  that 
would  conclude  their  rights,  they  not  being  parties  thereto;  and  hence  it  is 
not  to  be  presumed  that  the  legislature  so  intended.  Nor  do  we  think  it  was 
intended  to  authorize  an  action  that  after  judgment  would  leave  the  rights  of 
the  parties  holding  the  apparent  title,  as  shown  by  the  records  of  the  Iand« 
office,  undetermined  in  it.  We  are  of  the  opinion,  therefore,  that  all  real  per- 
sons whose  names  were  used  in  making  the  purchases  were  necessary  par- 
ties to  the  action,  and  that  the  court  below  erred  in  not  so  holding. 

Appellees  insist,  under  their  fifth  and  sixth  assignments,  that  the  petition 
was  insufficient  by  reason  of  a  failure  to  tender  to  the  defendants  the  purchase 
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money  paid  by  them  for  the  land.  They  contend  that  this  Is  substantially  a 
suit  in  equity,  and  is  therefore  distinguishable  from  the  case  of  Statev.  Snyder, 
66  Tex.  687,  in  which  it  was  held  that  no  such  tender  was  necessary.  Waiv- 
ing the  question  whether  the  cases  differ  materially  from  each  other,  we 
think  it  sufficient  to  say  the  decision  of  the  question  in  the  Snyder  Case  is 
placed  upon  the  broad  ground  that  a  tender  cannot  be  required  of  the  state  as 
it  can  be  by  individuals,  and  that,  therefore,  the  equitable  rule  does  not  apply. 
For  tlie  reasons  stated  in  the  opinion  in  that  case,  we  concur  in  that  doctrine. 

Appellees'  other  assignments  call  in  question  the  constitutionality  of  the 
act  of  April  14, 1883,  and  the  propositions  in  support  of  the  assignments  seem 
to  be  based  upon  the  assumption  that  the  right  of  action  alleged  in  the  peti- 
tion is  claim^  under  that  act.  But  this  we  take  to  be  a  mistake.  The  au- 
thority to  bring  the  suit  is  conferred  by  the  act  upon  the  attorney  general, 
provided  it  is  recommended  by  three  members  of  the  board  created  by  it;  and 
we  apprehend  there  can  be  no  objection  to  this  upon  constitutional  grounds. 
The  name  of  the  suits  to  be  instituted  is  also  provided  for,  and  this  it  was 
competent  for  the  legislature  to  do.  An  investigation  is  directed  preliminary 
to  bringing  the  suit,  and  of  this  defendants  cannot  complain.  The  second  sec- 
tion may  l^  taken  as  a  legislative  construction  that  the  purchase  of  more  land 
than  was  permitted  by  the  previous  laws  by  one  person,  although  the  names 
of  other  persons  may  be  used  in  effecting  the  transaction,  is  a  fraud  upon  the 
law,  and  subjected  the  purchases  so  made  to  forfeiture  at  the  suit  of  the  state. 
It  is  not  to  be  construed  as  making  that  a  ground  of  forfeiture  which  did  not 
before  exist,  but  merely  as  providing  for  an  investigation  and  a  consequent 
suit,  provided  it  was  found  that  the  school  lands  had  been  purchased  in  violation 
of  the  previous  laws.  This  suit  was  brought  to  set  aside  certain  purchases  be- 
cause made  in  contravention  of  the  acts  of  1879  and  of  1881,  and  was  instituted 
under  the  authority  conferred  by  the  act  of  1883.  State  v.  Snyder  is  author- 
ity for  the  proposition  that  the  acts  complained  of  in  the  petition  are  in  viola- 
tion of  the  provisions  of  the  former  laws,  and  render  the  purchases  subject  to 
be  set  aside  at  the  suit  of  the  state.  The  right  of  action  is  based  upon  the 
acts  of  1879  and  1881 ;  the  authority  for  bringing  the  action  only  is  derived 
from  the  act  of  1883.  So  far  as  the  last  act  is  necessary  to  the  maintenance 
of  this  suit,  it  is  clearly  constitutional  and  valid.  There  was  no  error  in  ren- 
dering judgment  for  the  state  against  the  defendants  for  the  50  sections  of 
land  to  which  they  entered  a  disclaimer.  When  a  defendant  disclaims,  he  is 
entitled  to  his  costs,  but  the  plaintiff  is  entitled  to  judgment  for  the  land. 

For  the  error  of  the  court  below  in  refusing  the  application  for  a  continu- 
ance, the  judgment  will  be  reversed,  and  the  cause  remanded,  with  instruc- 
tions to  proceed  in  accordance  with  this  opinion. 


City  of  Austin  v.  Austin  Gas-Light  &  CJoal  Co. 
{Supreme  Cowrt  of  Texas.    Dooember  16,  1887.) 

1.  Taxation— Exemption  fbom— Grant  of,  by  Municipalitt. 

A  contract  made  between  the  city  of  Austin  and  the  Austin  GkM-Light  &  Goal 
Company,  exempting  the  property  of  the  company  from  mimicipal  taxation,  istU^ 
iHres  and  void,  being  in  violation  of  Const.  Tex.  art  12,  %  19,  which  provides  that 
taxes  shall  be  equal  and  uniform  throughout  the  state,  and  that  all  property  shall 
be  taxed  in  proportion  to  Its  value,  except  where  the  legislature  shall  by  a  two- 
thirds  vote  exempt  property  from  taxation. 

8.  Same— Lbvt  by  Votb— AuTHOBnr. 

An  ordinance  providing  for  a  vote  to  levy  an  additional  tax  of  one  and  one-third 
mills  on  the  taxable  property  of  the  city  does  not  violate  the  spirit  of  the  act  which 
permits  municipalities  to  submit  a  proposition  to  vote  for  a  tax  of  a  specific  per 
cent. 

8.  C0N8TITDTI0NAI«  LaW— TiTLBS  OV  LaW8--C)BJBOT8. 

Act  Tex.  March  27. 1881.  empowering  municipalities  to  levy  taxes  for  the  support 
of  public  schools,  wnen  the  municipauties,  under  act  of  April  8, 1879,  had  become 
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school-districts,  does  not  violate  the  constitutional  provision  that  acts  shall  em- 
brace but  one  subject,  though  it  professes  to  amend  Eev.  St.  tit.  17,  by  adding  a 
new  section  thereto. 

Appeal  from  district  court,  Travis  county. 

The  Austin  Gas-light  &  Goal  Company  brought  suit  against  the  city  of 
Austin  to  enjoin  it  from  collecting  cei-tain  school  taxes.  From  the  Judgment 
entered  in  the  case  the  city  appeals. 

Geo.  F.  P&ndexter,  for  appellant.  Tfios.  B.  Bneed  and  A.  8.  Burleson,  for 
ikppellee. 

Stayton,  J.  In  pursuance  of  an  ordinance  of  the  city  council,  approved 
l^ovember  8,  1873»  the  mayor  of  the  city  of  Austin  entered  into  a  contract 
i^ith  one  Sylvester  Watts  which  provided  as  follows:  (1)  "That  Sylvester 
Watts,  of  St.  Louis,  Mo.,  his  assigns,  associates,  or  successors,  shall  have  the 
exclusive  right  to  erect,  operate,  or  maintain  gas-works  within  the  limits  of 
the  city  of  Austin,  and  the  additions  thereto,  and  the  exclusive  right  and 
privilege  for  laying  gas-pipes  within  the  limits  of  said  city,  and  the  additions 
thereto,  and  in  and  along  any  street,  lane,  alley,  or  common  in  said  city,  pro- 
vided the  same  shall  be  left  in  good  condition.''  (2^  "That  all  such  grants, 
rights,  and  privileges  shall  be  enjoyed  only  upon  condition  that  said  Watts,  or 
his  associates,  assigns,  or  successors,  shall  furnish  to  the  people  of  this  city  of 
Austin  a  good  article  of  coal  gas,  of  not  less  a  standard  than  fifteen  candles,  at 
a  price  not  to  exceed  seven  dollars  per  one  thousand  cubic  feet:  provided,  that 
in  the  event  gas  shall  at  any  time  hereafter  be  furnished  to  the  citizens  of  the 
<;ity  of  Houston,  by  any  other  persons  or  company  than  the  corporate  author- 
ities of  said  city,  at  less  than  seven  dollars  per  one  thousand  feet,  then  the 
maximum  price  of  gas  in  the  city  of  Austin  shall  not  exceed  the  latter  price 
80  charged:  provided,  that  at  no  time  shall  the  price  of  gas  in  Austin  exceed 
seven  dollars  per  one  thousand  cubic  feet. "  The  fifth  section  of  the  ordinance, 
which,  with  all  other  parts  of  the  ordinance,  was  embodied  in  and  made  a 
part  of  the  contract,  provided  that  "all  the  rights,  grants,  and  privileges  con- 
tained in  this  ordinance  shall  extend  and  be  in  full  force  for  a  period  of  twen- 
ty-five years  from  the  date  said  gas-works  shall  be  first  operated.  It  is  further 
provided  that  said  Watts,  or  his  associates,  assigns,  or  successors,  shall  furnish 
the  city  of  Austin  with  all  gas  for  such  public  purposes  as  may  be  required 
by  the  city  council  at  ten  per  cent,  less  than  the  amount  charged  to  private 
consumers.  In  consideration  of  said  deduction  in  the  price  of  gas,  the  said 
gas-works,  together  with  all  offices,  buildings,  lots,  stocks,  bonds,  fixtures,  or 
appurtenances  pertaining  to  said  gas-works,  shall  be,  and  the  same  are  hereby, 
exempted  from  any  and  all  taxation  by  this  city  during  such  time  as  said 
Watts,  or  his  associates,  assigns,  or  successors,  shall  faithfully  comply  with 
the  provisions  of  this  ordinance. "  Watts  erected  the  gas-works,  put  the  same 
In  operation,  and  complied  with  the  contract  until  May  22, 1883,  when  he  con- 
veyed the  same,  together  with  all  rights  and  privileges  conferred  upon  him  by 
his  contract  with  the  city,  to  the  Austin  Gas-Light  &  Coal  Company,  a  pri- 
vate corporation,  incorporated  under  the  general  laws  of  this  state.  Since 
3iay,  1884,  the  mayor  of  the  city  of  Austin  has  refused  to  recognize  the  valid- 
ity of  the  contract  between  Watts  and  the  city,  to  which  time  the  gas  com- 
panj  had  furnished  gas  in  accordance  with  the  contract;  but  since  that  date 
jgas  has  been  furnished  to  the  city  on  special  contracts,  which,  however,  en- 
abled the  city  to  procure  gas  at  10  per  cent,  less  than  other  customers  paid. 
:So  far  as  the  city  was  concerned,  it  does  not  appear  that  the  special  contracts 
:for  gas  were  in  any  manner  influenced  by  the  existence  of  the  contract  made 
^ith  Watts,  but  the  gas  company  evidently  made  the  same  charges  for  gas, 
under  the  special  contracts,  that  it  would  have  been  entitled  to  make  if  the 
4:;ontract  between  Watts  and  the  city  was  valid.    Tl^e  city  of  Austin,  having 


Digitized  by  VjOOQIC 


202  SOUTHWESTERN  REPORTEB.  [TOX^ 

taken  charge  of  the  public  schools  within  its  limits  for  the  years  1884  and 
1885,  levied  a  tax  of  one-third  of  1  percent,  on  all  the  gas  company's  property 
within  the  city  limits  subject  to  taxation,  under  the  general  laws  of  the  state, 
for  the  benefit  of  its  public  free  schools;  and  it  also  levied  an  ad  valorem  tax 
of  1  per  cent,  on  the  same  property  for  municipal  purposes  generally.  This  suit 
was  instituted  by  the  Austin  Gas-Light  &  Coal  Company  against  the  city  and 
its  tax  collector  to  restrain  them  from  selling  certain  property  which  the  col- 
lector had  seized,  and  was  about  to  sell,  to  satisfy  the  taxes  due  for  the  years 
named;  and,  further,  to  restrain  the  city  from  levying  and  collecting  city  taxes 
in  the  future  on  any  of  the  company's  property  within  the  city.  The  cause 
was  tried  without  a  jury,  and  the  findings  of  fact  were,  omitting  such  find- 
ings of  fact  as  are  embraced  in  the  statements  already  made,  as  follows:  "For 
the  years  1884  and  1885,  the  city,  in  abatement  in  prices  of  gas  furnished  the 
city,  has  had  in  value  an  excess  of  the  amount  of  city  taxes  upon  the  whole  of 
the  property  of  the  plaintiff  company.  The  assessment  upon  the  entire  prop- 
erty for  1884  is  $23,700;  for  1885  is  $31,500.  Upon  the  lot  without  improve- 
ments for  1884  is  $2,100,  and  for  1885  is  $2,100.  The  school  tax  for  1884 
was  one-third  of  one  per  cent.,  aggregating  $79;  and  for  1885  was  one-third 
of  one  per  cent.,  aggregating  $105.  The  ad  valorem  for  both  yeai-s  is  one  per 
cent,  ordinary  revenue."  As  matter  of  law,  the  court  held  as  follows:  "(1) 
The  contract  between  the  city  and  Watts,  commuting  taxes  for  an  equality  of 
value  in  rates,  or  against  a  greater  sum  in  gas  rates  upon  gas  actually  had, 
was  not  illegal,  and  it  was  in  the  power  of  the  city  to  contract  for  the  con- 
struction of  the  gas-works  upon  such  contract.  (2)  The  city,  having  had  the 
excess  in  value  over  the  taxes  for  two  years,  cannot  disregard  its  contractr 
and,  while  receiving  such  greater  money  benefit,  exact  again  the  taxes  upon 
the  machinery,  elo.,  so  introduced  by  Watts  and  the  successor,  the  plaintiff 
company.  (3)  For  lot  without  improvement  the  company  owes  taxes,  and 
the  contract  does  not  apply  to  the  school  tax  levied  under  the  laws  and  pres- 
ent constitution."  **(5)  Judgment  will  be  rendered  dissolving  injunction  as- 
to  the  school  taxes  and  upon  the  lot;  and  that  defendant  recover  the  taxes  for 
1884  and  1885  upon  the  lot,  and  the  school  taxes  for  said  years  upon  the  en- 
tire property;  and  perpetuating  the  injunction  for  the  ad  valorem  taxes  for 
the  years  18iB4  and  1885  upon  the  machinery,  etc.,  of  the  plaintiff  company; 
plaintiff  to  recover  costs."  From  the  judgment  entered  in  accordance  with 
these  findings  of  law  both  parties  appealed.  The  contract  before  referred  to 
was  made  a  part  of  the  petition,  and  a  demurrer  to  it  was  overruled,  and  this 
is  assigned  as  error.  The  same  questions  raised  by  the  demurrer  are  raised 
by  other  assignments  which  call  in  question  the  correctness  of  the  findings  of 
law  by  the  court  below.  The  first  and  second  assignments  raise  tlie  question 
of  the  power  of  the  city  of  Austin  to  make  the  contract  exempting  the  prop- 
erty of  the  gas  company  from  taxation. 

The  parts  of  the  charter  of  the  city  of  Austin  relating  to  its  power  to  tax 
are  as  follows:  "Art.  6.  The  mayor  and  city  council  shall  have  power,  within 
the  city,  by  ordinance — First,  to  levy  and  collect  an  annual  tax  not  exceeding 
one  per  centum  upon  all  property  within  the  city  taxable  bylaw  for  state  and 
county  purposes."  The  amended  charter,  approved  April  7,  1873,  which  en- 
larged the  city  limits,  provides  as  follows:  "That  the  city  council  of  said  city 
of  Austin  shall  have  power  to  levy  and  collect  an  adJ^alorem  tax  on  idl  prop- 
erty within  the  territory  included  in  section  one  of  this  act,  for  the  year  1873^ 
and  succeeding  years^  in  the  same  manner  as  is  provided  by  the  act  to  which 
this  is  an  amendment."  Gen.  Laws  1873,  p.  285.  There  is  nothing  in  the 
charter  expressly  giving  to  the  city  the  power  to  exempt  any  property  from 
taxation.  The  seventh  section  of  article  6  of  the  charter  gives  to  the  city 
power  "to  construct  water- works,  gas-works,  and  street  railroads  within  or 
beyond  the  city  limits,  or  both;  to  provide  the  city  with  water  and  gas,  and  to 
erect  hydrants,  fire-plugs,  and  pumps  in  the  streets;  to  erect  the  necessary 
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machinery,  lamp-posts,  etc.,  for  lighting  the  city,  within  or  beyond  theUmits 
of  the  city,  for  the  convenience  of  the  inhabitants  of  the  city  and  environs." 
The  tenth  section  of  same  article  declares  that  the  city  shall  have  power  "to 
provide  for  the  lighting  of  the  streets,  and  erecting  lamps  thereon."  It  is  not 
claimed  that  there  is  anything  in  the  general  law  under  which  the  gas  com- 
pany was  incorporated  which  would  confer  power  on  the  city  to  make  the  con- 
tract relied  on  to  give  the  exemption ;  and  the  only  provision  in  the  general 
law  declaring  what  powers  gas  or  water  corporations  incorporated  under  it 
shall  have,  are  found  in  articles  629  and  630,  Kev.  St.  By  article  630.  munic- 
ipal corporations  have  the  power  to  contract  with  a  gas  company  for  lighting 
streets  and  other  public  places,  and  article  629  empowei*8  gas  companies  "to 
sell  and  furnish  such  quantities  of  gas  to  an  incorporated  town  or  city  as  it 
may  need  for  public  purposes. "  The  legislature  was  empowered  by  article  12, 
§  19,  of  the  constitution  in  force  at  the  time  the  contract  relied  on  in  this  case 
was  made,  to  exempt  from  taxation  such  property  as  two-thirds  of  both  houses 
of  the  legislature  might  think  proper  to  exempt;  but,  as  it  cannot  be  claimed 
that  the  legislature  attempted  to  confer  a  like  power  on  the  city  council  of  the 
city  of  Austin,  it  becomes  unnecessary  to  inquire  whether  the  legislature 
could  have  delegated  to  it  such  a  power.  The  power  conferred  on  the  city  of 
Austin  to  levy  and  collect  taxes  was  a  power  which  it  was  intended  should  be 
exercised  by  the  mayor  and  city  council,  from  time  to  time,  as  it  might  be 
deemed  necessary;  and  this  power  could  not  be  surrendered,  by  contract  or 
otherwise,  unless  the  legislature  had  and  exercised  the  power  to  permit  the 
city  to  surrender  it  by  way  of  exempting  property  from  taxation.  The  legis- 
lature never  having  attempted  to  confer  upon  the  city  of  Austin  the  power  to 
exempt  any  property  which  it  was  authorized  to  tax,  the  contract  relied  upon, 
in  so  far  as  it  attempted  to  give  the  exemption  claimed,  must  be  held  void. 
State  V.  Railroad  Co.,  75  Mo.  210;  PHmm  v.  City  of  Belleville,  59  111.  142  ^ 
JBoody  V.  Watson,  63  N.  H.  320;  Gas-Light  Co.  v.  Shelby  Co.,  109  U.  S.  398, 
3  Sup.  Ct.  Rep.  205;  Hayzlett  v.  City  of  Mount  Vernon,  33  Iowa,  229;  Weeks 
V.  City  of  Milwaukee,  10  Wis.  206;  Hallo  v.  Uelmer,  12  Neb.  94,  10  N.  W. 
Rep.  568;  City  of  New  Orleans  v.  Railroad  Co.,  28  La.  Ann.  498;  Cooley, 
Tax'n,  153;  2  Dill.  Mun.  Corp.  §  776;  Desty,  Tax'n,  132, 466.  The  declara- 
tions of  the  constitution  that  "taxes  shall  be  equal  and  uniform  throughout 
the  state,"  and  that  "all  property  in  the  state  shall  be  taxed  in  proportion  to 
its  value,"  except  as  the  legislature  was  authorized  by  a  two-thirds  vote  of  both 
houses  to  change  these  rules  by  exempting  property  from  taxation,  controlled 
municipal  as  well  as  state  taxation;  and  in  the  absence  of  legislation  clearly 
expressing  an  intention  to  authorize  the  city  council  of  the  city  of  Austin  to 
exempt  property  from  taxation,  if  it  be  conceded  that  the  legislature  might 
have  done  this,  it  must  be  held  that  the  assumption  of  such  a  power  by  the 
city  council  was  not  only  an  act  ultra  vires,  but  an  act  in  violation  of  the  con- 
stitutional provisions  to  which  we  have  referred.  State  v.  Railroad  Co.,  75 
Mo.  211;  PHmm  v.  City  of  Belleville,  59  111.  142;  Weeks  v.  City  of  Milwau^ 
kee,  10  Wis.  206;  Cooley,  Tax'n,  251;  Desty,  Tax'n,481. 

It  is  urged  that  the  contract  in  question  did  not  give  an  exemption  from 
taxation,  but,  by  way  of  commutation,  the  gas  company  paid  and  agreed  to 
pay  to  the  city,  through  the  deductions  to  be  made  in  favor  of  the  city  from 
the  prices  paid  by  other  customers  for  gas,  a  sum  equal  to  or  greater  each  year 
than  would  be  the  taxes  on  the  company's  property,  and  that  therefore  the* 
contract  was  not  invalid.  This  proposition  we  think  unsound.  The  power 
to  commute  taxes,  as  said  by  the  supreme  court  of  Louisiana,  ia  but  an  inci- 
dent of  the  power  to  exempt,  and  when  the  latter  does  not  exist  the  incidental 
power  must  be  denied.  City  of  New  Orleans  v.  Railroad  Co.,  28  La.  Ann. 
498;  Manufacturing  Co.  v.  New  Orleans,  31  La.  Ann.  447.  The  thing  given 
or  paid  in  commutation  is  but  the  price  paid  for  exemption  from  liability  to  do 
some  act,  or  to  pay  some  other  sum.    The  charter  of  the  city  does  not,  in 
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terms  or  by  fair  implication,  authorize  an  exemption  or  commntation,  but,  on 
the  contrary,  does  empower  the  city  to  collect  an  ad  valorem  tax  on  all  prop- 
erty within  the  limits  of  the  corporation,  and  subject  to  taxation  for  state  and 
county  purposes;  thereby  indicating  the  mode  which  must,  as  to  taxes  upon 
property,  determine  the  burden  which  each  property  owner  shall  bear.  This, 
in  our  opinion*  indicates  a  legislative  intention  to  withhold  from  the  munio- 
ipal  authorities  the  power  to  apportion  the  burdens  on  property  in  a  manner, 
as  to  one  or  more  persons  or  corporations,  different  from  that  which  must  be 
followed  in  the  levy  and  collection  of  an  ad  valorem  tax.  Were  there  a  pro- 
vision in  the  charter  of  the  city  authorizing  it  to  commute  taxes,  it  might  be 
held  that  the  city  wduld  have  the  power  to  give  the  thing  for  which  the  price 
paid  in  commutation  was  given, — ^the  exemption ;  and  the  question  would  then 
arise  whether,  under  the  terms  of  the  constitution  then  in  force,  such  legisla- 
tion would  be  valid.  But,  as  there  is  no  such  provision,  no  such  question 
arises.  It  is  very  generally  held  that  exemptions  from  taxation,  when  purely 
voluntary  and  without  consideration,  may  be  revoked  by  the  legislative  au- 
thority which  gives  them;  but  when  such  exemptions  are  upon  consideration, 
as  in  commutation,  it  is  held  that  they  are  entitled  to  protection  as  contracts, 
and  that  they  cannot  be  revoked  at  the  mere  will  of  the  legislature.  When, 
however,  the  power  to  give  the  exemption  does  not  exist,  no  contract  can 
arise,  however  valuable  may  have  been  the  thing  given  orpaidby  way  of  com- 
mutation for  the  exemption  desired.  There  can  be  no  essential  difference,  in 
principle,  between  the  right  of  the  city  to  levy  and  collect  the  taxes  claimed  by 
it  on  the  lots  owned  by  the  gas  company,  and  on  on  its  other  property  within 
the  city  limits.  Under  the  law,  the  one  was-  as  much  subject  to  taxation  as 
the  other,  and  the  court  below  erred  in  holding  to  the  contrary.  The  tempo- 
rary injunction  should  have  been  dissolved,  and  the  bill  dismissed,  unless  the 
matters  presented  by  the  assignments  of  error  filed  by  the  gas  company  re- 
quire some  modification  of  the  decree.  The  contract  for  exemption  being  in- 
valid, and  of  no  binding  force  whatever,  the  appellee  must  be  held  to  have 
sold  gas  to  the  city  at  the  price  which  it  paid,  and  to  have  been  thus  fully  com- 
pensated therefor. 

The  petition  alleged,  in  substance,  that  some  time  in  the  year  1880  the  city 
•of  Austin,  in  the  manner  prescribed  by  law,  assumed  the  control  of  the  puli^ 
lic  free  schools  within  its  limits,  and  that  thereafter,  under  a  proclamation 
issued  by  the  mayor,  an  election  was  held  to  determine  whether  a  tax  of  two 
mills  on  the  dollar  should  be  levied  for  the  support  of  such  schools.  It  fur- 
ther alleges  that  this  election  was  held  on  September  6, 1881,  and  that  the 
requisite  vote  was  declared  by  the  proper  authority  to  have  been  cast  in  favor 
•of  levying  and  collecting  that  tax;  but  that,  in  pursuance  of  an  ordimince, 
another  election  was  ordered  to  take  place  on  November  7, 1882,  for  the  pur- 
pose of  voting  on  a  proposition  to  levy  one-third  of  one  cent  on  the  dollar 
annually  to  maintain  public  free  schools  within  the  city,  at  which  there  was 
a  majority  of  votes  against  the  proposition.  The  petition  then  alleges  that  in 
pursuance  of  an  ordinance  approved  November  9,  1883,  the  mayor  ordered  an 
election  to  be  held  on  December  3,  1883,  "for  the  purpose  of  voting  for  or 
against  the  levy  of  a  special  additional  annual  tax  of  one  and  one-third  mills 
upon  the  dollar  upon  all  property  made  taxable  by  law  in  the  city  of  Austin, 
Texas,  to  aid  in  establishing  and  maintaining  an  efficient  system  of  public 
free  schools  in  the  limits  of  the  city  of  Austin,  Texas,"  which  it  is  alleged 
was  held  on  the  day  named ;  and  that  after  this  the  returns  of  the  election 
were  canvassed  by  the  city  council,  which  declared  and  decided  that  the  elec- 
tion had  resulted  in  favor  of  the  proposition  to  levy  the  special  additional 
annual  tax  of  one  and  one-third  mills  upon  the  dollar  on  property  situated 
within  the  city.  The  taxes  for  school  purposes  in  controversy  in  this  case 
were  levied  under  the  authority  claimed  to  have  been  conferred  on  the  city 
council  by  the  elections  held  in  the  years  1881  and  1883»  and  to  so  much  of 
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the  petition  as  set  up  the  illegality  of  these  taxes  the  court  below  sustained  a 
demurrer,  and  this  ruling  of  the  court  is  assigned  as  error.  The  objection 
urged  is  that  the  election  held  in  1883  did  not  submit  to  the  voters  a  propo- 
sition to  levy  and  collect  a  tax  not  to  exceed  one-half  of  one  per  cent,  ad  va- 
lorem,  nor  a  proposition  to  levy  and  collect  a  specific  per  cent,  of  tax.  The 
statute  provides  that  **the  proposition  submitted  maybe  for  a  taic  not  exceed* 
ing  one-half  of  one  per  cent.,  or  it  may  be  for  a  specific  per  cent."  The 
voters  of  the  city  must  be  presumed  to  have  known  what  tiuces  the  city  was 
authorized  to  levy  for  public  free  school  purposes  prior  to  the  time  the  elec- 
tion was  held  on  December  8,  1883;  and  they  must  be  presumed  to  have 
known  that  the  tax  authorized  before  that  date  was  a  special  tax;  and  with 
this  knowledge  they  must  have  understood  that  ** a  special  additional  annual 
tax  of  one  and  one-third  mills  on  the  dollar  upon  all  property  made  taxable 
by  law  in  the  city  of  Austin,  Texas,  to  aid  in  establishing  and  maintaining 
an  eflBcient  system  of  public  free  schools  within  the  limits  of  the  city  of 
Austin,'  Texas,"  if  voted  for,  would  empower  the  city  council  to  impose  upon 
them  a  special  tax  of  one-third  of  one  per  cent,  on  the  dollar  for  public  free 
school  purposes.  We  think  the  proposition  submitted  was  within  the  spirit^ 
if  not  within  the  letter,  of  the  statute,  a  proposition  to  authorize  the  levy  and 
collection  of  a  ''specific  per  cent."    It  was  not  a  proposition  likely  to  mislead. 

It  is  urged,  however,  that,  as  the  people  at  the  preceding  election  had  re- 
fused to  vote  for  the  levy  and  coUection  of  a  tax  of  three  and  one-third  mills^ 
on  the  dollar  for  school  purposes,  they  must  have  been  unwilling  to  consent 
to  so  large  a  tax.  This  does  not  follow;  for  the  people  may  have  thought, 
when  called  upon  to  vote  a  tax  of  three  and  one-third  mills,  that  this  would 
be  in  addition  to  the  two  mills  which  the  city  was  authorized  to  collect  under 
the  former  election,  which  would  have  given  a  tax  greater  than  permitted  by 
law,  or  they  may  have  changed  their  minds. 

It  is  further  suggested  that  voters  may  have  understood  that  the  tax  to  be 
voted  was  additional  to  the  prorate  available  school  fund  raised  from  the  gen- 
eral revenue  of  the  state  for  school  purposes,  and  not  a  special  tax  in  addition 
to  the  special  tax  which  the  city  was  already  authorized  to  collect  for  school 
purposes.  This  is  not  likely,  or  in  any  degree  probable;  but  were  it  so  it 
could  not  change  the  result,  for  at  all  events  it  must  have  been  understood  by 
the  voters  to  authorize  the  city  to  levy  a  tax  of  one  and  one-third  mills  on 
their  property  for  school  purposes,  in  addition  to  the  taxes  of  whatever  char- 
acter that  might  be  levied  upon  them  for  that  purpose  without  their  further 
consent  given  at  an  election,  and  they  must  have  known  that  there  was 
nothing  in  the  proposition  submitted  to  them  which  would  withdraw  from 
the  city  or  the  state  the  right  to  levy  taxes  already  authorized  by  the  general 
laws,  or  by  the  election  held  in  1881. 

The  leading  purpose  of  the  act  of  Afarch  26,  1881,  was  to  empower  towns 
and  cities,  however  incorporated,  to  levy  and  collect  annually  a  tax  for  the 
maintenance  of  public  free  schools,  when  the  city  or  town,  under  the  pro- 
visions of  the  act  of  April  8, 1879,  had  become  a  separate  and  independent 
school-district;  and  we  are  of  the  opinion  that  the  title  of  the  act,  within  the 
spirit  of  the  constitution,  embraces  but  one  subject,  although  it  professes  to 
amend  the  Revised  Statutes  by  adding  a  new  article.  It  is  erroneous  to  as- 
sume  that  title  17,  Rev.  St.,  has  no  application  to  towns  and  cities  incorpo- 
rated prior  to  the  passage  of  the  act  of  March  15, 1875;  for  one  of  the  leading 
purposes  of  that  title  was  to  furnish  to  towns  and  cities  having  1,000  inhab- 
itants or  more,  through  a  general  law,  means  through  which  they  might  ac- 
quire powers  which  the  charters  under  which  they  were  then  existing  did  not 
give.  Such  being  the  purpose  of  the  title,  an  amendment  to  it  which  only 
enabled  such  towns  and  cities  to  acquire  the  specific  power  to  levy  and  collect 
a  special  tax  for  school  purposes  is  not  foreign  to  it. 

No  question  arises,  necessarily,  as  to  the  validity  of  that  part  of  the  con- 
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tract  relied  upon  which  assumed  to  give  to  the  appellee  exclusive  rights  and 
privileges. 

The  assignments  of  error  presented  by  the  appellee  show  no  reason  why  the 
entire  taxes  which  the  city  was  attempting  to  collect  are  not  lawful,  and  the 
judgment  of  the  district  court  will  be  reversed,  and  judgment  here  rendered 
dissolving  the  injunction,  and  dismissing  the  appellee's  bill.    It  is  so  ordered. 


Miller  v,  Yttjrria  et  aL 
{Supreme  Co/wrt  of  Texas.    January  27, 1888.) 

1.  MoRTGAGB— What  Ck)N8TiTUTEa— Conditional  Sale— Evidence. 

In  an  action  of  trespass  to  try  title,  defendant  claimed  that  a  certain  deed,  from 
defendants  to  plaintiff,  was  a  mortgage.  Plaintiffs,  the  grantees  in  the  deed,  were 
permitted  to  snow  previous  judgments  in  their  favor  against  defendant,  proceed- 
ings to  revive  the  judgments,  and  a  dismissal  of  those  proceedings,  when  ^he  deed 
was  given.  Held,  that  this  evidence  was  properly  admitted  as  tending  to  support 
plaintiffs'  claim  of  a  settlement  of  the  debt  by  the  deed. 

2.  Same. 

In  trespass  to  try  title,  where  defendant  contends  that  a  deed  to  plaintiffs,  exe- 
cuted bv  herself  and  husband,  was  a  mortgage,  evidence  that  the  officer,  before 
whom  she  acknowledged  Uie  deed,  told  her  that  she  could  redeem  from  the  sale,  is 
inadmissible  In  the  absence  of  evidence  that  the  grantee  had  knowledge  of  the  mis- 
representations. 
8.  Same. 

In  trespass  to  try  title,  where  defendant  contended  that  a  deed  to  plaintiffs  by 
herself  and  husband  was  executed  as  a  mortage,  a  witness  gave  his  opinion  that 
all  the  parties  understood  the  transaction.  Hela^  that  while  objectionable  as  an 
opinion  of  witness,  it  was  not  ground  for  reversal  in  the  face  of  the  other  evidence, 
which  fairly  showed  that  to  be  the  fact. 
4.  Same— What  Constitutes— Conditional  Sale— Instructions. 

In  trespass  to  try  title,  where  defendant  claims  that  a  deed  to  plaintiffs  by  de- 
fendant and  her  husband  was  in  fact  a  mortgage,  an  instruction  that,  if  a  certain 
deed  was  to  secure  an  indebtedness,  and.  if  It  was  found  that  the  rrantor  had  a 
right  to  ** defeat"  the  sale  by  a  payment,  tne  deed  must  be  considered  a  mortgage, 
was  properly  refused,  as  it  might  be  **  defeated, "  if  the  transaction  had  been  a  con- 
ditional sale. 
.5.  Same. 

It  Is  the  duty  of  a  court  to  construe  written  Instruments,  and  where  such  instru- 
ments constitute  an  absolute  sale  of  property  to  a  grantee,  and  a  conditional  sale  by 
him  back  to  the  grantors,  it  is  proper  for  the  court  to  decide  the  effect  of  such  con- 
veyances, and  instruct  the  jury  accordingly. 
A.  Same. 

To  establish  that  an  absolute  deed  is  a  mortgage,  the  burden  rests  upon  the  one 
asserting  it  to  be  so,  and  the  proof  must  be  clear  and  certain,  but  it  Is  error  for 
the  court  to  state  that  this  can  only  be  established  by  ^  clear  and  convincing  proof. '' 

Appeal  from  district  court,  Cameron  county;  J.  C.  Russell,  Judge. 

Trespass  to  try  title,  by  Francisco  Yturria  and  others  against  Charlotte 
Miller,  personally,  and  as  executrix  of  her  husband.  Plaint&s  had  a  verdict 
^nd  judgment,  and  defendant  appeals. 

Mason  <&  Celaya,  for  appellant. 

Gaines,  J.  This  suit  was  brought  by  appellees  to  recover  of  appellant 
certain  lots  in  the  city  of  Brownsville,  upon  which  are  situated  a  building 
known  as  the  "Miller  Hotel."  The  lots  belonged  to  the  community  estate  of 
appellant  and  of  her  husband,  who  died  in  1^,  and  were  claimed  to  be  the 
homestead  of  the  family.  Miller  and  wife  had  occupied  them  since  1861.  In 
March,  1880,  Miller  was  indebted  to  appellees  separately  as  follows:  To  ap- 
pelee  Kennedy  in  the  sum  of  $2,841.04,  principal,  besides  interest  evidenced 
by  a  judgment  of  the  district  court  of  Cameron  county,  rendered  in  March, 
1870;  to  Yturria  by  a  judgment  in  the  same  court,  dated  June,  1872,  for 
jS4,872.88,  and  the  interest  thereon,  which  judgment  decreed  a  foreclosure 
x>f  a  lien  upon  the  property  in  controversy ;  to  appellee  Werbiski  in  the  sum  of 
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^,725.33,  and  interest  evldeoced  by  judgment  of  the  same  court  against  Henry 
Miller  and  appellee  Charlotte  Miller,  which  amount  was  also  adjudged  to  be  a 
lien  upon  the  lots  now  sued  for.  The  amount  of  the  debt  of  appellee  Sander 
is  not  directly  shown,  but  it  is  presumed  that  he  also  had  a  judgment.  On 
the  9th  of  March,  1880,  Yturria  and  Werbiski  had  suits  pending  to  revive 
their  respective  judgments.  Yturria  had  leased  to  Miller  the  furniture  in 
the  hotel,  but  the  lease  having  terminated  he  demanded  possession  of  it.  On 
the  day  last  named,  as  a  result  of  negotiations  which  had  been  carried  on  be- 
.tween  the  parties  for  several  days.  Miller  and  wife  executed  a  deed  to  appel- 
lees to  the  property  in  controversy,  for  the  consideration  expressed  of  il4,- 
228.62,  and  at  the  same  time  appellees  executed  an  agreement  to  Miller  and 
wife,  reciting  that  the  consideration  of  the  deed  was  the  original  principal  of 
their  debts  and  the  additional  sums  of  $1,500  paid  in  cash  and  of  ^22.62,  the 
value  of  the  furniture,  which  previously  belonged  to  Yturria.  The  agree- 
ment stipulated  that  the  grantors  should  have  the  right  to  repurchase  the 
property  at  any  time  within  six  years,  oj  paying  the  consideration  expressed 
in  the  deed,  with  the  interest  thereon  and  all  taxes  paid  upon  the  property  by 
the  grantees.  The  agreement  expressly  stated  that  it  was  a  conditional  sale 
and  not  a  mortgage.  The  six  years  having  elapsed,  and  the  purchase  money, 
interest,  and  taxes  not  having  been  paid,  and  Henry  Miller  having  in  the 
mean  time  died,  appellees  brought  this  suit  (which  is  an  action  of  trespass  to 
try  title)  for  the  recovery  of  the  property,  and  obtained  a  verdict  and  judg- 
ment in  the  court  below.  Appellant's  defense  was  that  the  transaction  was 
ji  mortgage  merely  for  the  security  of  the  debts,  and  not  a  conditional  sale, 
and  that  the  property  was  her  homestead  at  the  time  the  instruments  were  ex- 
ecuted, and  that,  therefore,  appellees  had  no  claim  against  it.  Upon  the  trial 
the  court  admitted,  over  the  objection  of  appellant,  the  original  judgments  of 
Yturria,  Kennedy,  and  Werbiski,  the  record  of  the  subsequent  proceedings 
to  revive  those  of  Yturria  and  Kennedy,  and  the  oi-ders  of  the  court  showing 
.a  voluntary  dismissal  of  these  suits  on  the  12th  day  of  March,  1880. 

The  first  five  assignments  of  error  are  to  the  action  of  the  court  in  admit- 
ting these  records,  and  may  be  considered  together.  Appellant  had  specially 
answered,  claiming  that  the  deed  and  agreement  were  not  a  conditional  sale 
as  it  purported  to  be,  but  a  mortgage;  and,  in  our  opinion,  the  evidence  was 
admissible  for  the  purpose  of  proving  that  they  had  debts  as  stated  in  the 
agreement,  and  that  they  bad,  in  the  transaction,  remitted  large  sums  due  as 
interest;  and  also  of  showing  by  the  dismissal  of  the  suits  their  understand- 
ing that  the  debts  were  extinguished  in  the  settlement.  The  records  were 
•calculated  to  throw  light  upon  the  transaction  and  not  to  prejudice  the  rights 
•  of  the  defendant. 

The  defendant  offered  to  testify  that  when  she  acknowledged  the  instru- 
ments before  the  county  clerk,  he  gave  her  to  understand  that  they  were  a 
jnortgage,  and  also  offered  to  prove  by  the  clerk  that,  when  he  took  her  ac- 
knowledgement, he  explained  to  her  that  "she  had  the  right  to  redeem  her 
homestead  property  by  paying  the  amount  named  in  the  two  instruments,  and 
defeat  the  sale  of  the  property, "  and  that  defendant  signed  the  papers  with  the 
expression  that  "if  I  can  redeem  my  property  I  will  sign  the  papers."  The 
rulings  of  the  court  excluding  this  testimony  are  the  grounds  of  the  sixth  and 
;  seventh  assignments  of  error.  It  is  well  settled  in  this  court  that  the  wife 
^cannot  defeat  a  conveyance  of  the  homestead  or  of  her  separate  property  by 
showing  that,  at  the  time  her  acknowledgment  was  t^iken,  she  did  not  under- 
stand the  import,  or  that  the  officer  did  not  properly  explain  it  to  her,  unless 
she  also  show  that  these  facts  were  brought  to  the  knowledge  of  the  grantee. 
Moore  v.  Moore,  59  Tex.  54;  Pierce  v.  Fort,  60  Tex.  464;  Edwards  v.  Dis- 
tnukes,  53  Tex.  605;  Williams  v.  Pauns,  48  Tex.  141;  Pool  v.  Chase,  46  Tex. 
:207.    Hence  it  was  not  error  to  exclude  the  evidence. 

In  regard  to  the  appellant's  eighth  assignment  of  error,  we  are  not  prepared 
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to  say  that  the  testimony,  the  admission  of  which  is  there  complained  of,  was- 
not  objectionable.  It  seems  that  the  witness'  knowledge  that  all  the  par- 
ties understood  the  transaction  was  rather  a  conclusion  from  the  facts, — a 
fact  which  could  be  proved  by  the  mere  general  statement  But'  it  also  ap- 
pears, from  the  other  testimony,  that  appellees  had  declined  to  take  a  mort- 
gage, for  the  very  sufficient  reason  that  the  property  was  a  homestead,  and 
that  they  were  willing  to  agree,  only,  either  to  an  absolute  or  a  conditional 
sale.  There  is  no  evidence  tending  to  show  that  Henry  Miller  did  not  un- 
derstand the  transaction  as  making  a  conditional  sale.  In  view  of  the  very 
explicit  statement  in  the  agreement  itself,  that  it  was  a  conditional  sale  and 
not  a  mortgage,  it  would  require  clear  evidence  to  the  contrary  to  hold  it  & 
mortgage.  In  regard  to  Mrs.  Miller,  it  is  to  be  remarked  that,  upon  cross- 
examination,  the  witness  said  he  did  not  know  that  he  had  ever  talked  with 
her  about  it.  It  is  probable  that,  if  the  objection  had  been  renewed  after  this 
fact  was  drawn  out,  the  testimony  would  have  been  excluded,  so  far  as  it 
purported  to  show  her  understanding  of  the  contract.  This  may  not  have 
been  done,  because  counsel  may  have  considered  that  the  jury  would  give  no 
weight  to  the  evidence  as  to  her, — the  witness  not  having  conferred  with  her 
about  the  matter.  Considering  the  whole  evidence,  we  cannot  say  the  error, 
if  error  it  was,  is  sufficient  to  require  a  reversal  of  the  judgment. 

The  ninth  assignment  is  that  the  court  erred  in  refusing  to  give  the  jury 
the  following  charge  requested  by  the  defendant:  "If  you  believe  from  the 
evidence  that  there  was  a  pre-existing  debt,  due  by  Henry  Miller  and  this  de- 
fendant to  plaintiffs,  or  to  each  one  of  them  respectively,  and  that  the  instru- 
ments in  writing  executed  by  defendant  and  her  husband  and  the  plaintiffs, 
on  the  9th  day  of  March,  1880,  was  for  the  purpose  of  securing  said  indebted- 
ness to  plaintiffs,  and  that  defendant  had  a  right  to  defeat  said  sale  by  pay- 
ment of  a  sum  or  sums  of  money,  agreed  upon  between  plaintiffs  and  defend- 
ant and  her  husband,  then  said  instrument  constituted  but  a  mortgage,  and 
you  will  find  for  the  defendant."  This  charge,  viewed  in  its  most  favorable 
light,  was  calculated  to  mislead  the  jury.  It  may  be  that,  if  we  use  the  word 
d^eat  in  its  technical  sense,  a  conveyance  which  may  be  defeated  by  the  pay- 
ment of  a  sum  of  money  is  but  a  mortgage.  But  if  so,  without  some  further 
instruction,  the  jury  would  doubtless  have  understood  this  Instruction  to  re- 
quire them  to  find  for  the  defendant  if  they  found  that  within  six  years  the  de- 
fendant had  the  right  to  repay  the  consideration  and  hold  the  property,  or  to 
use  other  words  if  they  found  the  transaction  a  conditional  sale. 

The  special  charge,  the  refusal  of  which  is  complained  of  in  the  tenth  as- 
signment, is  clearly  objectionable.  This  would  have  authorized  the  jury  to- 
find  for  the  defendant,  if  they  found  that  the  officer  had  not  fully  explained 
the  instrument  to  her.  This  doctrine  is  contrary  to  the  rulings  of  this  court 
as  we  have  previously  shown;  and  besides  there  was  no  testimony  to  support, 
such  a  charge.  That  which  was  offered,  for  the  purpose  of  showing  the  deed 
was  not  correctly  explained,  had  been  excluded. 

The  eleventh  assignment,  which  complains  of  the  fii*st  paragraph  of  the 
general  charge,  and  the  twelfth,  which  complains  of  the  third  paragraph,  are 
submitted  together.  In  the  first,  the  court  instructed  the  jury  that  the  two 
instruments  signed  on  the  9th  day  of  March,  1880,  the  first  by  Henry  Miller 
and  Charlotte  Miller,  constituted  an  absolute  sale  to  plaintiffs,  and  the  second 
a  conditional  sale  to  Henry  Miller  and  Charlotte  Miller;  and  in  the  third  par- 
agraph it  charged,  "that  if  the  jury  find  that  the  two  instruments  constitute, 
the  first  an  absolute  sale  and  the  second  a  conditional  sale,  and  that  the  condi- 
tional sale  had  not  been  complied  with,  they  would  find  for  plaintiffs."  It  la 
now  insisted  that  these  two  instructions  took  the  case  from  the  jury  and  left 
nothing  for  them  to  consider.  This  is  true  if  the  stood  alone.  These  are, 
however,  but  the  predicate  for  a  full  and  elaborate  charge  upon  the  law  of  the: 
case.    The  two  instruments  in  controversy  showed  upon  their  face  a  condi- 
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tlonal  nle,  if  property  can  be  sold  in  payment  of  a  debt,  with  a  condition  for 
a  leporehase  by  paying  tlie  debt  and  interest  witliin  some  specified  time. 
This  last  proposition  cannot  be  doubted.  Ruffier  v.  Womaek^  30  Tex.  332; 
Semv  Y.  Bdens,  6  S.  W.  Bep.  306,  (Tyler  term,  1887;)  Hobby  v.  UarrU.  68 
Tex.  91,  3  S.  W.  Bep.  558.  A  conveyance,  however,  which  purports  to  be  a 
sale  either  absolute  or  conditional,  may  be  shown  to  be  a  mortgage  by  proving 
that  it  was  intended  merely  as  a  security  for  a  debt.  It  was  the  duty  of  the 
eonrt  to  construe  the  instruments  in  the  first  instance,  and  without  the  jury 
as  to  their  effect,  and  then  to  charge  them  what  was  necessary  to  be  proved 
in  order  to  show  the  conveyance  to  be  but  a  mortgage.  This  the  court  did. 
The  charge  as  a  whole  is  full,  clear,  and  concise,  aud  distinctly  presented  the 
issues  made  by  the  pleading  and  evidence. 

At  the  request  of  plaintiffs  the  court  charged  the  Jury  ''that  the  burden  of 
proof  to  establish  that  the  documents  in  evidence  constitute  a  mortgage  is 
upon  defendant,  and  she  is  required  to  establish  the  same  as  a  mortgage  by 
dear  and  convincing  proof,  and  if  you  are  not  satisfied  by  such  evidence  that 
the  same  is  a  mortgage,  and  not  a  conditional  sale,  you  will  find  for  plaintiff. " 
Tlie  giving  of  this  charge  is  also  assigned  as  error.  It  has  been  held  by  this 
eoort  that  in  order  to  establish  that  an  absolute  deed  is  intended  as  a  mort- 
gage, it  most  be  proved  with  clearness  and  certainty.  Moreland  v.  Bamhart, 
44  Tex.  276;  Markham  v.  Carothers,  47  Tex.  21;  Cuney  v.  Dupree,  21  Tex. 
218;  Grooms  v.  Rust,  27  Tex.  281;  Hughes  v.  Delan^ey,  44  Tex.  529;  Dean 
\.  Lyons,  AH  Tex.  18;  Pieree  v.  Fort,  60  Tex.  464.  And  we  think  this  rule 
appUes  also  to  an  instrument  which  clearly  shows  upon  its  face  a  conditional 
sale.  But  the  propriety  of  giving  this  rule  in  a  charge  to  the  jury  is  not  so 
well  esUblisbed.  In  Prather  v.  WUkins,  4  S.  W.  Bep.  252,  the  court  was 
i^d  to  have  erred  in  instructing  the  jury  that  it  must  have  been  clearly 
abown  that  the  conveyance  in  question  was  intended  as  a  mortgage,  in  order 
to  find  it  such;  but  that  decision  is  placed  upon  the  ground  that  the  instru- 
ment was  not  set  forth  in  the  record,  and  hence  this  court  did  not  know  whether 
it  appeared  upon  its  face  an  absolute  deed  or  not.  The  expression,  "clear  and 
convincing  proof, "  is  a  very  strong  one,  and  if  the  evidence  had  left  a  proper 
determination  of  the  case  less  certnin,  we  might  hold  it  reversible  error.  But 
iiere  the  agreement  clearly  expresses  the  intent  of  the  parties.  There  is  no 
evidence  that  the  husband  who  made  the  negotiation  understood  it  to  be  other 
than  it  purports  to  be.  It  provides  for  an  extinguishment  of  the  judgments 
as  soon  as  it  was  filed  for  record.  There  was  a  sum  of  $1,500  paid  in  cash 
and  furniture  estimated  at  about  $900  transferred  to  the  grantees.  The  prin- 
cipal and  interest  of  the  debts  extinguished  in  the  transaction  were  in  part 
the  true  consideration  of  the  deed,  and  amounted  to  a  sum  largely  in  excess  of 
that  shown  on  its  face,  which  embraced  the  principal  only;  and  hence  the 
transaction  virtually  included  an  agreement  for  a  repurchase  by  a  payment 
of  the  amount  of  the  principal  of  the  debts,  the  cash  paid,  and  the  value  of  the 
furniture  transferred.  The  only  testimony  which  tends  to  show  that  the 
^Kfmeat  was  a  mortgage  is  that  of  the  defendant  himself.  She  says  in  ef- 
fect that  Yturria  told  her  if  they  could  pay  the  amount  within  six  years  they 
could  do  so.  This  is  not  inconsistent  with  the  face  of  the  agreement  and  doeff 
not  show  a  mortgage.  She,  it  is  true,  calls  the  instrument  a  mortgage,  but 
this  was  evidently  her  own  conclusion.  She  does  not  testify  tliat  the  antece* 
dent  debts  were  not  fully  extinguished;  and  the  fact  of  the  continued  exist- 
ence of  a  debt  to  be  secured,  is  held  to  be  the  true  test  of  a  mortgage.  Her* 
tey  Y.Bdens,  supra;  Ruffier  v.  Womack,  supra;  AlsUn  v.  Cundiff,  52  Tex. 
463;  Calhoun,  v.  Lumpkin,  60  Tex.  185.  Appellees  testified  that  the  debts 
were  discharged;  the  agreement  so  provides;  and  immediately  after  the  con- 
sammation  of  the  transaction  appellees  dismissed  their  suits.  They  paid  from 
that  time  all  taxes  on  the  property,  and  Miller  paid  none  except  a  part  of  those 
which  had  been  previously  assessed  against  him,  and  this  amount  was  re- 
v.78.w.no.8 — 14  ^  I 
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funded  to  him  by  appellees.  Such  being  the  evidence,  if  the  jury  had  found 
for  the  defendant  the  judgment  should  have  been  set  aside.  The  charge  was 
correct  as  a  proposition  of  law.  It  may  not  be  proper  to  give  such  an  in- 
struction in  every  case  of  this  character;  but,  in  order  to  work  4k  reversal  on 
account  of  it,  the  evidence  should  be  such  as  to  manifest  clearly  that  the  jury 
may  have  been  misled  by  it.  Such  is  not  the  evidence  in  the  record  before  us. 
The  fourteenth  assignment  is  too  general  to  call  for  our  consideration.  The 
Judgment  is  affirmed. 


Texas  Mex.  By.  Co.  v.  Jaryis  et  al. 
{Supreme  Court  of  Texas.    January  27, 188S.) 

1.  Public  Lands— Spanish  Gbants— Documentabt  Evidbncb. 

A  duly- verified  and  translated  copy  of  the  report  of  J.  Haynes,  appointed  un- 
der act  Tex.  AprU  24, 1871,  to  examine  and  make  true  copies  of  the  several  acts  and 
charters  founding  the  towns  of  Reynosa,  Camargo,  Mur,  and  Ouerrero,  in  Mexico, 
and  of  Laredo,  in  Texas,  which  report  and  copy  were  duly  filed  in  the  general  land- 
office,  is  competent  to  prove  all  the  matters  recited  in  such  verified  and  translated 
copy.    That  rei)ort  comes  within  the  provisions  of  Rev.  St.  Tex.  art.  57. 

2.  Same. 

Under  that  act,  and  by  the  duly-appointed  agent,  the  vi»Ua  of  Laredo  was  copied 
and  filed.  A  portion  of  the  original  visUa  was  missing,  but  this  portion  was  sup- 
plied by  an  oface  copy  used  in  the  town.  Held^  that  the  copy  of  the  copy  on  file  in 
the  general  land-office  was  properly  admitted. 

8.  Samb. 

Neither  was  It  necessary  for  these  visiUis  to  he  proved,  or  admitted  of  record, 
like  deeds  in  Texas. 

4.  Same. 

Neither  ought  this  evidence  to  he  excluded  under  Ck>n8t.  Tex.  art.  18,  %  9,  provid- 
ing that  no  claim  of  title  or  right  to  land  issued  prior  to  the  13th  day  of  November, 
1888,  which  has  not  been  recorded  in  the  county  where  the  land  is  situated,  or  not 
archived  in  the  general  land-office,  shall  be  used  as  evidence  in  any  of  the  courts  of 
the  state;  for  these  visUaa  were  archived  previous  to  the  adoption  of  the  constitu- 
tion. 

6.  Bams. 

Rev.  St.  Tex.  art  58,  providing  that  such  records  shall  have  no  greater  force  by 
being  recognized  as  archives,  does  not  affect  their  admissibility  as  evidence,  when 
they  are  relevant. 

6.  Same— Spanish  Grants — ^PaEsuiiPTioN  in  Favor  op — Rbcoonition. 

Although  certain  grants  of  porcloncs  of  land  by  Spain  to  individuals  did  not  show 
affirmatively  that  the  king  or  viceroy  had  approved  of  the  grants,  vet,  when  they 
had  been  recognized  by  three  governments  for  over  a  century  they  will  be  presumed 
to  have  been  made  according  to  law. 

7.  Same— Spanish  Grant— Action  to  Bnporcx— Eppegt  of  Judgment. 

The  fact  that  a  claimant  of  one  jHrrcion  commenced  action  against  the  state  to 
settle  his  right,  obtained  judgment,  but,  after  the  reversal  thereof  in  the  supreme 
court,  dismissed  his  action,  does  not  bar  his  right  under  the  Spanish  grant. 

8.  Same— Spanish  Grant— Appropriation  to  Public  Domain. 

Although  a  judgment  against  such  a  claimant  might  bar  the  assertion  of  his  right 
to  the  land,  yet  it  would  not  make  the  land  a  part  of  the  public  domain.  And  long 
continued  possession  of  such  land  might  give  the  inhabitants  of  the  towns  to  which 
the  grants  were  made  a  right  thereto. 

0.  Same. 

Lands  so  g^ranted  are  not  vacant  or  unappropriated  public  domain. 

Appeal  from  district  court,  Webb  county;  J.  C.  Russell,  Judge. 

Action  by  plaintiff,  Texas  Mexican  Railway  Company,  for  mandamus  to 
compel  S.  W.  Jarvis,  surveyor  of  Webb  land-district,  to  receive  application  to 
locate  lands  claimed  to  be  public  domain.  The  persons  claiming  to  be  the 
owners  were  joined  as  defendants  with  Jarvis.  The  mandamus  was  refused, 
and  plaintiff  appeals. 

Thomas  W.  Dodd  and  Coopwood  &  Son,  for  appellant.  McLane  di  AUee 
and  JfcCampbells  &  Welch  j  for  appellees. 
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Statton.  J.  This  action  was  brought  by  the  appellant  to  obtain  a  writ 
of  mandamus  to  compel  JarYis,  who  was  the  surveyor  of  Webb  land-district, 
to  receive  application  to  locate  lands  claimed  to  be  unappropriated  public  do* 
nuln.  by  virtue  of  land  certificates  of  which  the  appellant  was  owner,  and  to 
compel  him  to  make  and  return  surveys.  The  persons  claiming  U)  be  the 
owners  of  the  lands  which  the  appellant  thus  sought  to  appropriate,  were 
joined  as  defendants  with  the  surveyor.  The  defendants  denied  that  the  lands 
which  the  appellant  sought  to  appropriate  wore  of  tlie  unappropriated  public  do- 
main, and  alleged  that  they  were  granted  by  the  government  of  Spain,  in  the 
year  1767,  to  lAuriano,  Salinas,  Jose  Antonio  Diaz,  and  Jose  Bartolo  Chapa, 
through  whqpn  they  severally  claim  the  land.  To  the  answer  setting  up  this  de- 
fense a  demurrer  was  filed,  and  on  hearing  it  was  overruled.  There  was  no 
error  in  this  ruling;  for  if,  as  alleged,  valid  grants  of  the  land  were  made  by  the 
Spanish  government  while  it  had  the  ownership  and  dominion  of  the  land«  it 
was  not  subject  to  appropriation  undef  the  land  certidcates  owned  by  the  appel- 
lant. Jarvis  oeased  to  be  the  surveyor  pending  the  action,  and  his  successor 
was  made  a  party  defendant,  and  it  may  be  conceded  that  all  the  necessary  par- 
ties were  before  the  court  to  warrant  a  final  adjudication  of  the  questions  in- 
vidved.  The  cause  was  tried  without  a  jury,  and  resulted  in  a  judgment  for 
tlie  defendants.  The  assignments  of  error  relate  to  the  admission  of  evidence, 
and  the  conclusions  of  fact  and  law  found  by  the  court,  and  they  will  be  con- 
sidered in  so  far  as  deemed  necessary  for  the  decision  of  the  material  questions 
involved  in  the  case. 

On  April  24, 1871,  an  act  entitled  ''An  act  to  provide  for  the  obtaining  and 
transcribing  of  the  several  acts  or  charters  founding  the  towns  of  Reynosa, 
Gamaigo,  Mur,  and  Guerrero,  in  the  republic  of  Mexico,  and  of  Laredo,  in 
Texas,  and  making  an  appropriation  for  that  purpose,"  was  passed.  Fasch. 
Dig.  1191 .  The  preamble  and  fl  rst  section  of  that  act  are  as  follows :  '*  Whereas, 
many  of  the  lands  on  the  east  side  of  the  Bio  Grande  were  originally  granted 
by  the  supreme  government  of  New  Spain  by  good  and  valid  grants;  and 
whereas,  many  of  said  lands  have  been  abandoned,  and  have  escheated  to  the 
state  of  Texas,  and  become  a  part  of  the  public  domain  of  the  state;  and 
whereas,  there  is  not  in  the  general  land-office,  or  elsewhere  in  the  state  of 
Texas,  any  evidence  of  the  extent  of  said  grants,  and  the  same  is  only  to  be 
found  in  the  archives  of  the  towns  mentioned  in  the  caption  of  this  act: 
Therefore,  (1)  the  governor  is  hereby  authorized  to  appoint  a  suitable  person, 
anderstanding  the  Spanish  language,  whose  duty  it  shall  be  to  proceed  to  the 
towns  of  Reynosa,  Camargo.  Mur,  and  Guerrero,  in  Mexico,  and  Laredo,  in 
Texas,  and  obtain  from  the  authorities  of  said  towns  access  to  the  archives  of 
the  same,  and  make  a  correct  and  accurate  transcript  and  translation  of  all  the 
acts,  charters,  or  grants  affecting  the  lands  on  the  east  side  of  the  Rio  Grande, 
and  who  shall  obtain  from  the  said  authorities  a  certificate  as  to  the  correct- 
nms  of  said  transcripts,  which,  together  with  the  translation,  shall  be  filed  in 
the  general  land-office."  Pasch.  Dig.  5826.  In  pursuance  of  this  act,  J.  L. 
Haynes  was  appointed  to  perform  the  duties  prescribed  by  it.  This  he  did, 
and  in  December,  1871,  he  filed  in  the  general  land-office  a  paper  certified  to 
be  "a  correct  and  i>erhatim  copy  of  the  original  *  general  visita,^  with  all  the 
corrections  and  amendments  as  existing  in  said  *visita,^  which  is  now  on  file 
in  the  archives  of  this  municipality,*'  which  was  certified  by  the  mayor  of 
Laredo  under  the  seal  of  the  corporation.  The  agent  of  the  state  also  filed  a 
tranalatlon  of  that  paper,  as  required  by  the  act  The  paper  so  filed  purports  to 
be  a  record  of  the  proceedings  of  a  subdelegation  or  commission  in  founding 
the  town  of  Laredo,  which  was  composed  of  Juan  Fernando  Paiacio,  lieuten- 
ant captain  general  of  the  province  of  Nuevo  Santander,  and  Jose  de  Osoria  y 
Llamas,  secretary  of  the  royal  councils,  both  commissioned  by  the  marquis  of 
Croix,  then  viceroy,  governor,  and  captain  general  of  New  Spain,  whicli  began 
its  labors  at  Laredo  ou  June  9,  1767,  and  continued  them  until  some  time 
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after  the  25th  of  that  month,  and  each  day's  proceedings  purport  to  have  been 
signed  by  the  comnnssioners,  the  persons  called  upon  by  them  and  by  the  in- 
habitants to  assist  them,  so  far  as  these  persons  were  able  to  write,  and  by  as- 
sisting witnesses,  as  was  required  by  the  laws  then  in  force.  After  reciting, 
in  effect,  that,  in  pursuance  of  royal  orders  and  recommendations  made  In 
the  year  1763,  they  came  to  establish  the  town,  and  to  apportion  to  it  lands  to 
be  held  in  common,  and  to  its  inhabitants  lands  to  be  held  in  private  right,  it 
evidences  that  the  lands  to  be  embraced  in  the  town  were  conveyed,  the  town 
laid  off  with  lots  for  public  use  and  for  private  appropriation  by  the  inhabit- 
ants, the  exidos  fixed,  and  provision  made  for  the  organization  of  the  munici- 
pal government.  It  further  shows  that,  outside  of  the  land  surMpyed  for  tlie 
town  and  its  exidos,  lands  termed  **porcione3"  were  surveyed,  so  that  they 
might  be  identified,  and  that  these  were  numbered,  and  one  porcion  set  apart 
to  eacli  of  the  inhabitants  who  desired  to  and  was  entitled  to  have  such  lands. 
The  following  appears  as  to  porciones  l^os.  34,  36,  and  37:  "(34)  Another 
survey  was  completed  with  twelve  hundred  varas  on  both  fronts,  and  thirty 
thousand  in  length.  It  was  marked  on  the  line  of  the  commons,  and  was  left 
to  Jose  Antonio  Diaz,  who  claimed  it.  *  *  *  (36)  Another  survey  on  the 
river  bank  with  twenty  cords,  which  marks  one  thousand  Mexican  varas; 
which  with  thirty  thousand  in  length,  and  one  thousand  on  the  opposite  front, 
constitute  it.  It  was  left  to  Lauhano  Salinas,  at  his  request.  (37)  Another, 
composed  of  one  thousand  Mexican  varas,  thirty  thousand  in  length,  and  one 
thousand  on  the  opposite  front.  It  was  claimed  by  Jose  Bartolo  Chapa,  and 
it  was  left  to  him.  *  *  ♦»♦  The  locality  of  those  four  other  parts  of  the 
survey  preceding  may  be  fixed.  The  instrument  shows  that  35  porciones  on 
this  side  of  the  river  were  set  apart,  each  to  a  particular  person ;  but  those 
were  not  in  consecutive  numbers,  some  of  the  porciones  being  left  unappro- 
priated, but  subject  to  further  appropriation  by  incoming  inhabitants,  in  ac- 
cordance with  instructions  therein  given;  and,  in  reference  to  the  35  porc/on«« 
set  apart  to  named  persons,  the  instrument  declares  that  "this  makes  thirty- 
five  pei*sons  vfhose poi-ciones  they  surveyed,  marked,  and  adjudicated  as  they 
have  determined  and  stated  in  writing  in  every  individual  case."  Twenty- 
seven  porciones  on  the  other  side  of  the  river  were  surveyed,  and  set  apart  to 
named  persons,  and,  after  all  these  things  were  done,  the  instrument  has  the 
following  declaration:  "We  declare  the  adjudication  of  the  sixty-four  ^por^ 
Clones,^  respectively,  to  the  residing  settlers  of  this  town,  and  its  jurisdiction 
on  this  side  and  the  other  side  of  the  river,  in  conformity  to  and  in  accordance 
with  our  decree  of  the  thirteenth  day,  and  as  is  stated  by  the  surveyors  to  have 
been  given  to  the  parties  interested  at  the  time  of  the  survey.  Sixty-four  por- 
ciones  were  given  in  fee-simple,  being  occupied  and  taken  by  registered  and 
enrolled  persons.  The  remaining  two  porci'one*  numbered  five  and  twenty- 
nine,  on  the  other  side  of  the  river,  taken  by  unknown  [probably  unregistered] 
parties  not  entered  on  the  list,  were  given  only  in  usufruct,  under  the  follow- 
ing charges  and  conditions."  These  charges  and  conditions  relate  to  the  time 
within  which  persons  receiving  lots  and  porciones  should  take  possession  of 
them,  and  imposed  a  penalty  of  forfeiture  on  failure  to  comply,  and  forbade  a 
sale,  exchange,  or  alienation  to  a  clergyman  or  person  prohibited  by  law  to 
buy.  under  a  like  penalty;  and  it  then  declares  that  **a  full  certified  copy  of 
it,  [the  decree,]  containing  a  literal  transcript  of  all  the  proceedings  in  the 
premises,  shall  be  kept  for  the  security  and  protection  of  the  parties  interested, 
and  deposited  in  the  archives  of  the  captain,  and  he  shall  personally  (or  in 
case  of  illness,  or  on  account  of  his  advanced  age,  through  the  lieutenant 
appoints  by  me,  Don  Juan  Fernando  de  Palacio)  proceed  to  establish  last- 
ing and  conspicuous  monuments  in  everyone  of  said  *  porciones  *  and  sites 
marked  by  the  surveyors,  in  order  to  avoid  all  damage  and  injury  to  third  par- 
ties. "  The  instrument  is  veiy  lengthy,  and  full  of  details  as  to  every  act  done, 
and  seems  to  have  been  in  accordance  with  the  laws  then  in  force  regulating 
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the  establishment  of  towns  and  apportionment  of  lands  to  towns  and  their  in- 
habitants. Royal  regulation  of  October  15,  1754;  2  White.  Rec.  62;  Lib.  4, 
tit.  12,  Laws  2-5.  8,  11,  12;  2  White,  Rec.  48;  Hall,  Mex.  Law,  17-38.  The 
instrument  shows  that  the  town  was  located  on  both  sides  of  the  Rio  Grande, 
on  lands  then  presumably  within  the  province  of  Nuevo  Santander. 

A  translation  of  this  instiiiment  shown  to  have  been  filed  in  the  general 
land-office  by  Haynes,  made  by  the  Spanish  translator  in  the  general  land- 
office,  certified  by  him  and  the  commissioner  of  that  office,  was  offered  on  the 
trial,  and  admitted  over  the  objections  of  the  appellant,  which  were  as  fol- 
lows: (1)  "It  is  incompetent  and  irrelevant;"  (2)  "it  purports  to  be  a  certified 
translation  of  a  copy  of  a  copy  of  a  copy,  which  has  never  been  made,  or  au- 
thorized by  law  to  become,  an  archive  of  the  general  land-office  of  the  state, 
and  which  is  not,  and,  if  produced,  could  not  be  made  an  instrument  of  evi- 
dence, and  which  is  not  such  as  the  commissioner  and  translator  of  the  land- 
office  are  authorized  to  make  a  translation  of,  to  be  used  in  evidence;"  (3)  "It 
appears  therefrom  that  its  original,  if  it  ever  had  such,  was  unexecuted,  and 
not  signed  by  any  officer  or  peraon  whomsoever,  and  was  and  is  inchoate,  and 
never  vested  any  title  to  land  in  any  person;"*  (4)  "it  does  not  describe  or 
identify  the  premises  in  dispute,  and  is  void  for  want  of  certainty,  and  it 
shows  that  no  survey  of  the  land  was  ever  made  to  attach  it  to  the  land,  or  to 
separate  the  same  from  tlie  public  domain;*'  (5)  "it  appears  therefrom  that  it 
is  not  a  translation  of  an  authentic  document,  and  neither  the  execution,  gen- 
uineness, nor  existence  of  its  original  has  been  proved;"  (6)  "it  appears  there- 
from that  its  original,  if  it  ever  had  such,  was  never  approved  by  the  king  or 
viceroy,  or  by  any  other  person  thereto  authorized,  and  that  no  final  title  or  com- 
position was  ever  made  or  issued  by  virtue  thereof;"  (7)  "it  appears  there- 
from that  its  original  was  never  proved  or  authenticated  for  record,  and  was 
never  recorded  in  this  state;"  (8)  "its  use  as  evidence  in  the  courts  of  the 
country  is  forbidden  by  the  constitution  and  laws  of  the  state;"  (9)  "it  has 
not  been  proved  to  be  a  true  or  correct  copy  or  translation,  or  any  original,  or 
copy  of  an  original,  in  the  Spanish  language," — which  objection  was  overruled 
by  the  court,  and  appellant  duly  excepted. 

J.  L.  Haynes  testified  that  he  was  the  person  appointed  under  the  act  of 
April  24,  1871 ;  that  the  copy  of  the  general  visita  which  he  filed  in  the  gen- 
eral land-office  Wiis  made  by  Tomas  Flores,  secretary  of  the  city  of  Laredo,  and 
that  he  compared  that  copy  with  the  original  visita,  which  was  much  worn, 
appearing  to  have  been  cut;  and  in  places  where  not  legible  he  compared  it 
with  an  office  copy  used  by  the  secretary ;  and  one  or  two  leaves  of  the  origi- 
nal were  gone.  He  further  stated  that  the  paper  of  which  he  spoke  as  the 
** general  tisita'*  was  in  the  same  handwriting  as  other  documents  of  a  like 
character  in  Camargo,  Mur,  and  other  towns  on  the  Rio  Grande.  The  non- 
production  of  the  paper  spoken  of  as  the  "original"  was  accounted  for.  It  was 
shown  that  as  late  as  1850,  that  paper  was  looked  to,  to  ascertain  the  true  loca- 
tion of  the  several  tracts  of  land  described  in  it,  and  that  actual  surveys  made 
at  that  time  in  accordance  with  it  w^ere  found  correct.  As  to  this,  Santos 
Benevides,  after  testifying  that  he  bought  only  27  porciones  given  to  the  orig- 
inal settlers  at  the  time  of  th(^  foundation  of  the  city  of  Laredo  which  were  then 
surveyed,  stated  that,  "about  1850,  Trimble  surveyed  them  all.  I  was  with 
Trimble.  He  first  surveyed  the  town  tract  or  commons.  Then  he  surveyed  the 
six  leagues  above  and  the  six  leagues  below  them.  He  began  at  a  well-known 
monument  above  town  at  the  drst  poixsion.  This  monument  had  letters  on 
it  and  a  date  so  old  I  could  not  read  it.  He  then  went  in  accordance  with  the 
general  visita,  which  he  had  with  him.  and  he  came  out  right.  He  found 
four  corners  of  the  tract,  t)ie  lower  one  being  at  or  near  Dolores.  Trimble 
surveyed  porciones  for  those  who  applied  to  him,  and  made  them  right.  He 
began  at  the  old  corners.  He  surveyed  the  porciones  of  my  father,  where 
ranch  of  San  Francisco  is,  and  found  the  old  oorners  just  right. "  Farciones  36 
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and  37  are  claimed  by  Francisco  and  Victoriano  Juarez,  defendants,  and  the 
evidence  shows  that  they  were  occupied  by  Lauriano  Salinas  and  Bartolo 
Chapa  and  their  heirs  before  the  beginning  of  the  present  century,  and  until 
the  year  1812,  when  the  heirs  of  the  named  grantees  conveyed  those  two  por- 
ciones  to  the  father  of  these  two  defendants,  since  which  time  their  father  and 
themselves  have  continuously  occupied  them,  claiming  them,  and  paying  taxes 
due  on  them.  Their  old  boundaries  are  shown  to  have  been  known  for  at 
least  60  years.  Porcian  34  is  claimed  by  the  defendant  Jarvls,  who  has  been 
in  possession  of  it  under  claim  of  title  si  nee  the  year  1867,  but  it  is  not  shown 
how  hederaigns  title,  though  it  does  appear  that  he  bought  it,  and  has  a  deed 
to  it,  which  has  been  recorded  for  20  years.  It  also  appears  that  "Jacinto 
Gonzaloii  and  a  lot  of  heirs''  also  lived  on  it;  but  the  period  of  their  occu- 
pancy, and  under  what  claim  of  right,  does  not  appear.  The  court  found, 
and  it  is  not  controverted,  that  the  land  which  the  appellant  seeks  to  appro- 
priate, covers  the  land  embraced  in  porciones  34,  36,  and  37. 

1.  The  first  question  that  arises  is,  was  the  instrument  to  which  we  have 
referred  properly  admitted  in  evidence?  While  the  preamble  to  the  act  of 
April  24,  1871,  has  not  the  force  of  a  law,  it  may  be  looked  to,  to  ascertain 
the  reasons  which  Influenced  the  legislature  to  create  the  law  which  follows 
it,  and  to  ascertain  the  general  purpose  intended  to  be  accomplished  by  it; 
and  it  may  be  deemed  the  legislative  declaration  of  the  existence  or  non-exist- 
ence of  a  fact  stated  in  it  to  exist,  or  not  to  exist;  the  effect  of  which  towards 
establishing  a  recited  fact,  however,  need  not,  in  this  connection,  be  con- 
sidered. LK)oking  to  the  preamble,  we  see  that  the  general  purpose  of  that 
act  was  to  obtain  and  preserve  evidence  of  the  extent,  at  least,  of  grants  in 
the  localities  named,  which  was  not  in  the  general  land-office,  and  not  believed 
by  the  legislature  to  be  obtainable  elsewhere  than  in  the  archives  of  the  towns 
named  in  the  act.  The  legislature  is  not  to  be  presumed  to  have  been  igno- 
rant of  the  mode  in  which  the  former  government,  in  founding  new  towns, 
made  grants  of  lands  to  them  to  be  held  for  common  use,  and  to  the  inhabit- 
ants of  such  towns  to  be  held  in  private  right;  nor  can  the  legislature  be  pre- 
sumed to  have  been  ignorant  of  the  proper  places  for  the  deposit  and  preserva- 
tion of  the  evidenees  of  such  rights  to  lands  as  were  conferred  on  towns  and 
their  inhabitants  in  the  early  settlement  of  the  country.  Xor  can  it  be  sup- 
posed that  the  legislature  was  unaware  of  the  fact  that  the  same  instrument 
which  shows  the  extent  of  the  thing  granted  usually  evidences  the  fact  that 
the  tiling  was  granted.  What  shall  be  evidence  is  largely  subject  to  the  legis- 
lative will,  and,  for  the  purpose  of  ascertaining  that,  we  will  look  to  the  legis- 
lation bearing  on  the  question  befoi-e  us.  Prior  to  the  adoption  of  the  Revised 
Statutes  there  was  no  law  in  force  which  expressly  declared  that  instruments 
obtained  and  filed  in  the  general  land-olfice  by  the  state's  agent,  in  pursuance 
of  the  act  to  which  we  have  referred,  should  be  considered  archives;  and  for 
this  reason,  as  well  as  others  which  it  seems  to  us  would  be  entitled  to  more 
weight,  it  was  held  In  the  case  of  State  v.  Cuellar,  47  Tex.  306,  that  extracts 
from  a  copy  of  a  paper  somewhat  like  that  before  us,  but  differing  In  many  re- 
spects, though  certified  from  the  general  land-office,  was  not  admissible  as  evi« 
dence  of  title  In  an  action  for  confirmation  under  the  act  of  August  15,  1870. 
That  decision,  however,  was  made  prior  to  the  adoption  of  the  Revised  Stat- 
utes, and  in  a  case  founded  on  a  statute  which  required  a  mode  for  proof  of 
title  much  more  restricted  than  the  rules  of  evidence  applicable  to  the  case 
before  us  Impose.  The  act  which  we  have  before  set  out  declares  that  the 
instruments  therein  directed  to  be  procured  "shall  be  filed  in  the  general 
land-office;"  and  thus,  when  obtained  in  accordance  with  the  law,  and  filed 
in  that  office,  it  becomes  their  proper  place  of  custody,  and  the  commissioner 
of  that  office  their  proper  custodian.  The  word  "archives,"  as  used  in  the 
statutes  of  this  state,  means  public  records  and  papers  required  or  permitted 
by  law  to  be  filed  in  public  places  of  deposit  for  preservation  and  use  as  evi- 
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dence  of  facts.  There  were  many  laws  in  force  prior  to  the  passage  of  the 
Revised  Statutes  requiring  papers  affecting  land  titles  to  be  died  in  the  gen- 
eral land-office,  but  those  did  not  in  terms  say  that  the  papers  so  required  to 
be  filed  should  be  deemed  archives;  yet  such  was  their  character,  as  fully  as 
though  this  had  been  expressly  declared.  Article  57,  liev.  St.,  liowever,  de- 
clares what  shall  be  deemed  to  constitute  a  part  of  the  archives  of  the  general 
land-ofiice,  as  no  former  act  had  done,  and.  after  enumerating  many  things, 
provides  in  its  fifth  subdivision  as  follows:  "All  other  books,  transfers, 
powers  of  attorney,  field-notes,  maps,  plats,  legal  proceedings,  official  reports, 
original  documents,  and  other  papers  appertaining  to  the  lands  of  the  repub- 
lic or  state  of  Texas,  that  have  been  deposited  or  filed  in  the  general  land-office 
Sn  accordance  with  any  law  of  the  republic  or  state  of  Texas. "  The  instru- 
ment in  question  was  in  the  general  land-office  at  the  time  the  Revised  Stat- 
utes were  adopted,  and  there  can  be  no  doubt  that  it  was  a  paper  of  which 
the  commissioner  of  that  office  could  certify  a  copy,  or,  with  the  translator,  a 
translation  of  it.  The  statute  provides  that  "it  shall  be  the  duty  of  the  sec- 
retitry  of  state,  attorney  general,  commissioner  of  the  general  land-office, 
comptroller,  treasurer,  adjutant  general,  and  commissioner  of  insurance  sta- 
tistics and  history,  to  furnish  any  person  who  may  apply  for  the  same  with  a 
copy  of  any  paper,  document,  or  record  in  their  respective  offices,  and  ixiso  to 
give  certificates,  attested  by  the  seals  of  their  respective  offices,  certifying  to 
any  fact  or  facts  contained  in  the  papers,  documents,  or  records  of  their  offices 
to  any  person  applying  for  the  same;  and  the  same  shall  be  received  in  evidence 
in  all  cases  in  which  the  originals  would  be  evidence.'*  Rev.  St.  art.  2253. 
The  preceding  article  provides  for  translations,  and  prescribes,  when  certified 
as  provided,  that  they  "shall  be  prima  facie  evidence  in  all  cases  where  the 
original  records  would  be  evidence. "  If  the  words  "originals, "  used  in  those 
articles,  means  any  paper  deemed  in  law  an  original,  whether  in  the  general 
land-office,  or  those  evidenred  by  a  copy  authorized  by  law  there  to  be  filed, 
then  it  is  clear  that  the  instrument  offered  in  evidence  was  admissible,  unless 
irrelevant;  for  there  can  be  no  doubt  that  the  original  protocol,  or  the  copy 
thereof  deposited  in  the  archives  of  the  city  of  Laredo,  under  the  facts  of 
this  case,  would  be  admissible,  if  produced,  without  any  proof  of  execution. 
If  the  word  "originals"  refers  to  the  paper  in  the  general  land-office,  then  the 
copy  offered  in  evidence  would  be  admissible  under  article  2252,  Rev.  St., 
which  provides  that  "copies  of  the  records  of  all  public  officers  and  courts  of 
this  state,  certified  to  under  the  hand  and  seal  (if  there  be  one)  of  the  lawful 
possessor  of  such  records,  shall  be  admitted  in  evidence  when  the  records 
themselves  would  be  admissible." 

The  paper  from  which  the  copy  was  taken  that  was  filed  in  the  general  land- 
office  was  essentially  a  public  record,  belonging  to  and  properly  deposited  in 
the  archives  of  the  city  of  Laredo.  It  was  a  paper  directed  there  to  be  depos- 
ited to  evidence  the  fact  of  the  foundation  of  the  town,  its  municipal  organ- 
ization, the  duties,  powers,  and  rights  conferred  upon  it,  and  also  tlie  rights 
conferred  on  its  inhabitants.  It  affected  the  rights  of  many  people,  and  had 
been  recognized  and  acted  upon  for  more  than  50  years  while  the  Spanish 
government  had  dominion  over  the  territory,  for  about  50  years  while  the 
Mexican  empire  and  republic  had  dominion,  and  for  34  years  after  the  territory 
became  a  part  of  Texas,  before  the  copy  filed  in  the  general  land-office  was 
made;  and  during  all  this  time,  notwithstanding  the  notoriety  of  the  claim, 
none  of  these  governments  even  questioned  its  validity,  or  the  rights  of  those 
chilming  under  it;  but,  on  the  contrary,  by  the  acts  of  September  4, 1850,  and 
February  10,  1852,  (Pasoh.  Dig.  arts.  4459-4461,)  claims  under  it  were  con- 
firmed, and  these,  in  many  instances,  confirmed  titles  to  porciones  by  number, 
and  to  the  persons  as  fixed,  and  as  they  appeared  in  the  general  Disita.  The 
instrument,  so  far  as  preserved,  was  authenticated  as  such  instruments  were 
required  to  be  by  the  laws  then  in  force,  and  had  all  the  force,  and  was  entitled 
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under  the  facts  to  all  the  faith,  given  to  documents  authentic  The  legisla- 
ture must  be  presumed  to  have  Icnown  that  the  protocol  ouglit  not  to  be  found 
in  the  archives  at  Laredo,  and  that  only  a  copy  tiiereof  should  be  found  there; 
for,  under  the  practice  of  the  former  government,  the  protocol  was  required 
to  be  deposited  in  the  archives  at  the  city  of  Mexico,  if  tlie  land  was  within 
the  jurisdiction  of  that  aitdieTicia,  which  seems  to  have  been  true,  or  at  the 
city  of  Guadalajara,  if  within  that  audiencia.  Yet,  so  knowing,  the  legisla- 
ture directed  that  transcripts  should  be  made  from  the  archives  of  the  towns 
named  "of  all  the  acts,  charters,  or  grants  affecting  the  lands  on  the  east  side 
of  the  Rio  Grande,  *'  and  that  these,  by  its  agent,  be  filed  in  the  general  land- 
office;  and  it  ought  to  be  presumed  from  this  that  the  legislature  intended  to 
make  such  transcripts  evidence  of  such  facts  as  the  papers  from  which  they 
were  taken  would  legally. evidence,  notwithstanding  the  papers  in  the  ar- 
chives were  only  the  original  copies  given  to  the  towns  and  their  intiabit- 
ants  as  evidence  of  their  rights,  the  protocol  remaining  in  a  foreign  country. 
Many  instances  have  occurred  in  which  papers  other  than  protocols  were  re- 
quired to  be  filed  in  the  general  land-otfice,  and  thus  became  archives;  and 
copies  of  such  papers,  certified  from  that  olfice,  have  been  held  admissible. 
Houston  V.  Perry,  3  Tex.  393,  5  Tex.  464;  Paschal  v.  Perez,  7  Tex.  359;  U. 
JS,  V.  Delespine,  12  Pet.  654.    The  evidence  was  not  irrelevant. 

What  lias  been  said  disposes  of  the  first,  second,  fifih,  and  seventh  objec- 
tions made  to  the  introduction  of  the  instrument. 

2.  The  third  objection  is  not  tenable.  The  instrument,  in  so  far  as  it  was  in 
existence,  was  executed  in  accordance  with  the  laws  then  in  force,  each  day's 
proceedings  being  separately  authenticated ;  and  the  fact  that  one  or  two  pages 
of  it,  after  the  lapse  of  more  than  100  years,  were  missing,  furnishes  no  reason 
to  induce  the  belief  that  the  residue  of  the  paper  was  not  executed  in  the  same 
manner  as  were  the  parts  still  existing.  All  parts  of  the  paper,  of  which  we 
have  given  the  substance,  except  the  very  last,  were  properly  authenticated. 
The  objection  is  that  it  appears  from  the  instrument  offered  that  the  original 
was  never  executed,  and  was  inchoate.  It  shows  no  such  fact,  and,  in  the 
face  of  what  it  does  show,  no  such  presumption  can  arise.  That  one  or  two 
pages  of  the  instrument  in  the  archives  at  Laredo  may  have  been  missing, 
under  all  the  facts  in  proof,  furnished  no  reason  for  the  exclusion  of  the  copy 
of  that  which  did  exist,  and,  at  most,  that  fact  would  bear  on  the  weight  to 
be  given  to  it,  rather  than  upon  its  admissibility.  Wooten  v.  Dunlap,  ^  Tex. 
184;  Tnmlestorm  v.  Kemmis,  9  Clark  &  F.  774;  1  Whart.  Ev.  §  631.  The 
effect  of  the  instrument  is  for  after  consideration. 

3.  The  further  objection  is  urged  that  the  instrument  did  not  identify  the 
porciones  in  dispute,  nor  show  that  a  survey  of  the  land  was  made.  An  in- 
spection shows  that  there  was  no  foundation  for  these  objections. 

4.  The  sixth  objection  was  that  it  appeared  from  the  instrument  that  its 
original  was  never  approved  by  the  king  of  Spain  or  the  viceroy,  and  that 
no  final  title  ever  issued;  but  no  such  facts  appear  from  it,  and  the  most  that 
can  be  claimed  from  the  face  of  the  instrument  is  that  it  does  not  affirmatively 
appear  from  it  that  the  king  or  viceroy  approved  the  acts  of  the  subdelegates 
which  it  evidences. 

5.  The  seventh  objection  was  that  the  paper  was  never  proved  for,  and  ad- 
mitted to  record,  as  deeds  are  required  to  be  by  the  laws  of  this  state.  This 
was  not  necessary. 

6.  The  eighth  objection  was  that  its  use  as  evidence  in  the  courts  of  this 
state  is  forbidden  by  the  constitution  and  laws  of  this  state.  Article  13,  §  4, 
does  provide,  among  other  things,  that  no  claim  of  title  or  right  to  land,  is- 
sued prior  to  the  13th  day  of  November,  1835,  which  has  not  been  recorded 
in  the  county  where  the  land  is  situated,  or  not  archived  in  the  general  land- 
oflBce,  shall  be  used  as  evidence  in  any  of  the  courts  of  this  state,  but  that  this 
shall  not  affect  such  rights  or  presumptions  as  arise  from  actual  possession. 
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The  daini  asserted  by  the  defendants  was  archived  in  the  general  land-office 
prior  to  the  adoption  of  the  present  constitution,  and  hence  is  not  affected 
bjii. 

7.  The  ninth  objection  was  that  the  instrument  had  not  been  proved  to  be 
a  correct  copy  or  translation  of  any  original,  or -copy  of  an  original,  in  the 
Spanish  language.  For  reasons  before  stated,  no  such  proof,  under  the  facts 
shown,  was  necessary.  No  objection  was  made  on  the  ground  that  the  staters 
ag«it  did  not  file  a  true  copy,  nor  on  the  ground  that  the  copy  was  not  certi- 
fird  in  the  mode  contemplated  by  the  statute. 

8.  Article  58.  Rev.  St.,  provides  that  ** nothing  in  the  preceding  article  (the 
article  we  have  quoted)  shall  be  construed  to  give  any  of  said  l>ook8,  records* 
or  other  papers  named  in  said  article  any  greater  force  or  validity,  by  reason 
of  their  being  so  recognized  as  archives  of  the  general  land-offlce,  than  was 
accorded  to  them  by  the  laws  in  force  at  the  date  of  their  execution  and  de- 
posit in  the  general  land-office."  This  does  not  affect  the  question  of  the  ad- 
missibility of  copies  of  those  archives,  when  properly  certified,  if  they  relate 
to  matters  relevant  to  an  issne  to  be  tried.  If  the  archives  be  copies  that 
would  be  admissible  to  prove  the  facts  stated  in  them,  then  a  copy  certified 
from  them  is  admissible,  and  as  effective  as  an  instrument  of  evidence  as 
would  be  the  paper  archived,  if  not  as  effective  as  would  be  the  original  to 
which  all  the  copies,  of  whatsoever  grade^  refer.  The  instrument  offered  in 
evidence,  in  so  far  as  it  purports  to  be  a  copy  of  instruments  executed  in  ac- 
conlance  with  the  laws  in  force  at  the  time,  unrebutted,  proves  the  facts 
stated  in  it.  These  facts,  under  the  law  in  force  in  the  month  of  June,  1767, 
vested  in  Lanriano  Salinas,  Jose  Antonio  Diaz,  and  Jose  Bartolo  Chapa  title 
to  the  threo  porcianeit  which  it  is  admitted  are  covered  by  the  appellant's  ap- 
plications, unless  the  confirmation  of  the  grants  by  the  viceroy  was  then  nec- 
essary, as  to  which  there  may  be  doubt,  if  we  consider  all  the  porciones  of  the 
royal  cedilla  of  October  15,  1754,  and  especially  the  twelfth  article  thereof. 
The  same  effect  would  be  given  to  the  same  facts  under  the  law  in  force  when 
the  copy  of  the  general  viaita  was  filed  in  the  general  land-office. 

9.  The  court,  in  effect,  found  the  facts  as  we  have  stated  them,  and  thereon 
held  that  the  land  was  granted  by  the  government  of  Spain  in  the  year  1767.  and 
was  therefore  not  subject  to  location.  The  facts  shown  by  the'instiument  to 
which  we  have  before  referred,  show  that  all  the  steps  necessary  to  the  mak- 
ing of  valid  grants  were  taken,  except,  it  may  be,  that  the  acts  of  the  sub- 
delegates  were  not  confirmed  by  the  viceroy.  If  the  instrument  were  entire, 
this  fact  most  probably,  if  it  were  necessary  to  valid  title,  would  appear;  and, 
in  7iew  of  the  long  possession  and  open  assertion  of  title  under  it,  and  the 
failure  of  three  governments  for  more  than  a  century  to  deny  the  right  as- 
ttrted,  we  are  ot  the  opinion  that  it  must  be  presumed  that  valid  grants  were 
made  as  the  defendants  claim ;  and  that  the  acts  of  the  subdelegates  were  con- 
flrmed  by  the  viceroy.  The  rules  applicable  to  this  question  are  well  settled, 
and  there  is  nothing  in  the  facts  of  this  case  to  deny  their  application. 

10.  Under  the  provisions  of  the  act  of  August  15,  1870,  the  defendant  Ylc- 
toriano  Juanez  brought  suit  against  the  state  for  confirmation  of  titles  to  par- 
dona  Nos.  36  and  87,  and  a  judgment  was  rendered  in  his  favor  by  the  dis- 
trict court,  but,  on  appeal,  that  judgment  was  reversed,  and  he  sul>9equently 
dismissed  his  action  without  any  final  adjudication  of  his  right  It  is  urged 
that  these  proceedings  bar  his  right.  We  know  of  no  rule  of  law  under  which 
such  a  proposition  can  be  maintained. 

11.  The  defendant  Jarvis  also  brought  an  action  under  that  act  for  con- 
firmation of  title  to  porcion  No.  34,  and  there  was  a  final  adjudication  against 
him.  The  act  provided  that  ''all  lands,  the  daim  to  which  shall  be  finally  re- 
jeeted  in  the  mannw  herein  provided,  shall  be  deemed,  held,  and  considered 
as  part  of  the  public  domain  of  the  state.  '*  Pasch.  Dig.  7075.  The  judgment 
against  Jarvis  could  not  make  the  land  a  part  of  the  public  domain  if  it  was 
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not  so  in  fact.  It  might  operate  to  prerent  his  assertion  to  the  contrary,  but 
this  \s'ould  be  the  extent  of  its  operation;  and  in  view  of  the  fact  that  under 
the  act,  which  authorized  the  action  prosecuted  by  Jarvis,  title  by  prescrip- 
tion, or  by  presumption  raised  by  long^contin  ued  possession  under  claim  of 
right,  was  not  sufficient  to  authorize  a  confirmation,  we  are  of  the  opinion 
that  the  judgment  against  him  ought  not  to  be  held  to  eetfiblish  prima  facie 
tliat  the  land  was  never  titled  by  the  former  government.  State  v.  Cardinaa, 
47  Tex.  294.  Intimately  connected  as  are  all  the  proceedings  tending  to  show 
a  grant  to  the  municipality  of  Laredo,  and  grants  to  those  persons  who  were 
its  inhabitants  at  that  early  day,  we  are  of  the  opinion  that  long-continued 
possession  by  the  town  and  its  inhabitants,  under  claim  of  title  through  these 
proceedings,  as  well  as  the  possession  of  any  particular  porcion,  should  be 
looked  to  in  considering  whether  a  grant  should  be  presumed;  for  the  origin 
and  rights  of  all  are  based  on  these  proceedings.  Looking  to  all  those  facts, 
and  to  the  possession  of  porcion  34,  shown  to  have  existed,  we  are  of  the 
opinion  that  it  ought  to  be  conclusively  presumed  that  it  was  granted  to  Jose 
Antonio  Diaz  through  the  proceedings  which  took  place  in  the  year  1767,  and 
their  subsequent  confiimation,  if  that  was  necessary.  The  fact  that  Jarvis, 
as  against  the  state,  or  one  claiming  under  it  since  the  judgment  was  ren- 
dered against  him,  may  not  be  allowed  to  assert  that  a  valid  grant  was  made 
or  had  its  origin  under  the  Spanish  or  Mexican  governments  prior  to  Decem- 
ber 19,  1836,  does  not  affect  the  question  before  us. 

The  appellant  seeks  a  writ  of  mandamus,  and  its  right  to  it  depends  upon 
whether  the  land  was  vacant  and  unappropriated  public  domain  at  the  time 
it  sought  to  appropriate  it.  We  concur  in  the  conclusion  of  the  court  below 
that  it  was  not,  and  its  location  was  forbidden  by  section  2,  art.  14,  Const. 
There  is  no  error  in  the  judgment,  and  it  will  be  affirmed. 


Hereford  v.  Southern  Pao.  Ry.  Co. 

{Supreme  Court  of  Texas.    January  31,  1888.) 

Assumpsit— Railroad  "Boarding  Contract." 

Where  the  road-master  of  defendant  railway  company  famished  supplies  for  a 
boarding-train,  under  an  agreement  with  plaintifP  to  board  defendant's  men  at  a 
stipulated  price,  which  was  to  be  deducted  at  the  end  of  each  month  from  their 
wages,  defendant  is  not  liable  for  money  had  and  received  to  the  use  of  plaintilf, 
when  it  had  paid  such  money,  upon  the  road-master's  order,  for  such  supplies,  not- 
withstanding a  portion  of  the  suppUes  were  furnished  after  the  road-maetor  had 
been  superseded ;  the  plalntiiT  accepting  the  goods,  knowing  them  to  have  beea 
shipped  upon  the  credit  of  the  road-master. 

Appeal  from  district  court,  Jefferson  county;  J.  T.  Lanier,  Judge. 

Gaines,  J.  This  action  was  brought  by  appellant  to  recoTer  the  sum  of 
$389.75,  alleged  to  have  been  received  by  appellee  for  his  use  and  benefit. 
He  testified  that  in  June,  1886,  he  was  employed  by  one  Richard  Smith,  then 
road-master  of  the  defendant  company,  to  take  charge  of  the  boarding-train 
on  a  railrotid  then  being  operated  by  the  company.  Under  the  regulations, 
the  road-master  had  control  of  the  boarding-train,  and  could  board  the  com- 
pany's hands  himself,  or  employ  some  one  else  to  do  so.  The  keeper  of  the 
train  was  entitled  to  charge  the  employes  50  cents  each  per  day  for  board,  and, 
at  the  end  of  the  month,  this  was  retained  out  of  their  wages  for  his  benefit. 
The  arrangement  between  appellant  and  Smith  was  that  he  was  to  manage 
-the  boarding-train  for  Smith,  and  to  conduct  the  business  in  Smith's  name. 
He  testified  as  follows:  "I  was  serving  him  and  was  willing  for  him  (Smith) 
to  draw  the  money  for  board  then  due  for  that  month.  I  did  not  consent, 
however^  for  him  to  have  the  board  bills  made  out  in  his  name,  but  expected 
for  them  to  be  made  out  in  my  name,  and  that  I  would  sign  an  order  for  him 
to  draw  the  money.    At  the  end  of  the  month  of  June,  I  learned  that  he  had 
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had  the  board  bills  made  out  in  his  (Smith's)  name,  and  I  did  not  like  it  a  bit» 
bat  I  said  nothinfj^,  as  I  was  owing  him»  and  I  was  under  him  as  an  employe. " 
About  the  7th  of  Jaly,  Smith  was  succeeded  as  road-master  by  one  Whalen, 
vho  continued  appellant  as  keeper  of  the  boarding- train  under  substantially 
the  same  agreement  as  with  Smith,  except  (as  we  may  infer)  timt  appellant 
was  to  manage  the  business  in  his  own  name  and  upon  his  own  responsibility. 
Smith,  for  the  defendant,  testified  the  same  facts  as  above  stated,  except  that 
tiie  Ijuard  bills  were,  under  his  agreement  with  appellant,  to  be  made  out  in 
bis  (Smith's)  name.  He  also  testified  that  he  bought  the  groceries  for  the 
train,  of  Keller,  of  Houston,  and  that  the  board  bills  for  June  did  not  pay 
tiiem;  that  after  he  ceased  to  be  road-master,  appellant  ordered  supplies  of 
Keller,  and  that  Keller  refused  to  send  them  upon  appellant's  credit;  and  that 
he,  tlie  witness,  then  ordered  them  forwarded,  which  was  accordingly  done. 
It  farther  appeared  that  the  goods  came  to  hand  in  the  name  of  Smith,  and 
tbat  appellant  received  and  nsed  them.  Keller's  manager  testified  that  he 
would  not  sell  goods  to  appellant,  though  he  attempted  to  purchase  of  him, 
and  that  he  sent  the  goods  forward  on  the  credit  of  Smith.  So  far  as  we  can 
see  from  the  testimony,  all  the  supplies  for  July  came  in  this  way.  At  the 
end  of  the  month,  the  board  bills  having  been  made  out  and  forwarded  to  the 
company *8  officers,  this  amount  was  paid  Keller,  on  Smith's  order,  in  settle- 
ment of  his  account  for  supplies  furnished  appellant.  The  latter  did  not  deny 
tbat  when  he  received  the  goods  he  knew  they  were  marked  to  Smith,  but 
njrs  he  knew  they  were  intended  for  him,  and  therefore  took  them.  He 
mast,  we  think,  have  known  also  that  the  goods  were  shipped  and  sold  on 
Smith's  credit,  and  that,  having  no  credit  himself.  Smith  must  have  had  them 
forwarded,  relying  npon  his  right  to  appropriate  the  board  bills  to  their  pay- 
ment. Even  had  Keller  shipped  the  goods  in  Smith's  name  without  Smith's 
knowledge,  it  would  have  been  an  act  of  bad  faith  on  part  of  appellant,  after 
receiving  them,  to  repudiate  the  previous  arrangment  which  had  been  entered 
into  between  the  parties  under  his  former  employment.  Clearly,  according 
to  appellant's  own  statement  of  the  contract  between  him  and  Smith,  the  lat- 
ter bad  the  right  to  have  the  bills  made  out  in  his  own  name,  and  to  collect  a 
sufficient  amount  of  them  to  pay  for  the  supplies.  Appellant's  statement  that 
be  did  not  consent  to  this,  but  expected  the  bills  to  be  made  out  in  his  own 
name,  is  inconsistent  with  his  testimony  as  to  the  contract.  He  says:  '*Xhis 
Inun  he  (meaning Smith)  put  me  in  charge  of, — ^to  run  it  and  board  the  hands 
lor  him  and  in  his  name. "  Having,  after  Smith  left,  received  goods  he  knew 
to  have  been  purchased  on  Smith's  credit,  he  is  estopped  to  deny  that  the  pre- 
nous  arrangement  continued  so  far  as  it  was  necessary  to  enable  Smith  to 
protect  himself  from  loss  by  collecting  the  board  bills. 

We  do  not  think  it  necessary  to  consider  the  assignments  of  error  in  order. 
Tbe  testimony  admitted  over  the  objection  of  the  defendant,  taken  in  connec- 
tion with  the  other  evidence,  tended  to  show  a  perfect  defense  to  the  action, 
aoii  was  therefore  admissible^  The  court's  instructions  were  not  unfavorable 
to  tbe  appellant.  Upon  the  undisputed  fiicts  in  evidence,  the  appellee  was  en- 
titled to  a  verdict.  In  such  a  case,  a  judgment  will  not  be  reversed,  although 
there  may  be  errors  in  giving  or  refusing  instroctionR.  We  do  not,  however, 
intend  to  imply  that  there  are  sndi  errors  in  the  record  before  us.  It  is  not 
neoessary  to  decide  that  question,  and  we  do  not  pass  upon  it.  The  Judgment 
is  accordingly  affirmed. 
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Farmer  et  al.  v.  State  ex  rel.  CARRirrnERs. 

{Supreme  Court  of  Texas,    January  81, 1888.) 

Insurance-  Societies— Status  of. 

A  corporation  organized  to  provide  for  its  members  during  life,  and  their  femilies 
after  death,  provided,  in  its  constitution  and  by-laws,  for  the  payment  to  the  mem- 
ber at  death,  of  a  certain  sum,  in  consideration  of  the  payment  of  a  membership  fee 
and  certain  future  assessments.  The  member  was  obliged  to  be  examined  by  a  phy- 
sician and  found  to  be  in  good  health  before  becoming  a  member.  The  officers  and 
agents  of  the  corporation  received  good  salaries.  Held,  that  the  organization  was 
not  a  corporation  for  benevolent  purposes  within  the  meaning  of  Rev.  St.  Tex.  tit. 
20,  but  was  an  insurance  company  and  amenable  to  all  the  provisions  relating  to 
such  companies. 

Appeal  from  district  court,  Tarrant  county;  R.  £.  Beokhah,  Judge. 

Information  in  the  nature  of  quo  warranto  on  the  relation  of  J.  S.  Car- 
ruthers  against  S.  E.  Farmer  and  others.    The  facts  appear  in  the  opinion. 

Hogsett  d-  Greene,  for  appellant.  R.  L.  Carlook,  D.  P.  Ayera,  and  /•  S. 
Hogg,  Atty.  Qen,,  for  appellee. 

Willie,  C.  J.  This  was  an  information  in  the  nature  of  a  quo  warranto, 
instituted  in  the  court  below,  for  the  purpose  of  ousting  the  appellants  from 
certain  corporate  franchises,  which  they  were  claiming  to  exercise  under  the 
name  of  the  "  Masonic  Mutual  Benevolent  Association  of  Texas. "  The  result 
of  the  trial  below  was  a  judgment  of  ouster  against  the  appellants,  upon  the 
ground  that  they  were  acting  together  as  an  insurance  company  under  the 
above  name,  without  having  been  incorporated  in  accordance  with  the  laws 
of  our  state,  regulating  the  incorporation  of  insurance  companies.  From 
this  judgment  the  appellants  have  appealed  to  this  court.  The  appellants 
claim  to  be  a  corporation  under  a  charter  dated  September  3,  1883,  amended 
February  23.  1885,  obtained  under  title  20,  Bev.  St.  The  charter  states  the 
object  of  the  association  to  be  "to  provide  for  its  members  during  life,  and 
their  families  after  death,  by  issuing  to  its  members  certiflcates  payable  from 
one  to  three  thousand  dollars  at  death;  and  also  for  the  purpose  of  issuing  en- 
dowment certificates,  payable  during  life  at  intervals,  to  its  members;  and 
other  charitable  purposes  set  forth  in  the  constitution  and  laws  governing  the 
body."  The  only  purposes  set  forth  in  its  constitution  are  "to  give  financial 
aid  and  benefits  to  members  during  life,  and  to  their  families,  or  those  de- 
pending upon  them,  after  death,  and  to  pay  weekly  sick  benefits  to  its  mem- 
bers," etc.  The  evidence  disclosed  that  the  original  incorporators  were  seven 
in  number,  and  that  five  of  these  were,  by  the  charter,  made  directors.  The 
constitution  provides  that  the  incorporators  of  the  association  shall  be  its  di- 
rectors, and  that  its  officers  shall  be  chosen  from  its  incorporators.  None 
others  but  master  masons  in  good  standing,  or  those  who  had  demitted,  and 
their  wives,  their  widows,  and  unmarried  daughters,  were  made  eligible  to 
membership  in  the  association;  and  if  from  age  or  infirmities  the  husband 
could  not  become  a  member,  the  wife  might  do  so.  The  theory  of  the  consti- 
tution was  that  three  forms  of  certificate  might  be  issued,  but  in  practice  only 
two  were  used.  One  of  those,  (form  "A")  was  issued  to  each  member  for 
$1,000,  upon  consideration  of  $7  cash,  and  the  payment  of  an  advance  as- 
sessment 80  days  thereafter,  and  an  agreement  to  pay  the  mortuary  assess- 
ments for  each  month  thereafter  till  death.  Within  90  days  from  the  re- 
quired proof  of  death,  payment  was  to  be  made  to  the  beneficiaries  as  follows: 
If  the  death  occurred  within  one  year,  one-fifth,  $200;  if  after  one  and  before 
two  years,  three-fifths,  $400;  if  after  second  but  before  expiration  of  third 
year,  $600.  Form  "B"  entitled  each  member  to  $200  death  benefit  fund  for 
his  heirs,  and  permitted  him  to  participate  in  the  "endowment  fund"  of  $1,000, 
by  installments  of  $200  each,  during  his  life  from  time  to  time,  as  the  five 
coupons  attached  thereto  matured.    This  form,  too,  seems  to  have  fallen  into 
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ditose.  No  person  ooald  become  a  member  who  was  under  21  or  over  60 
TcaiB  of  age»  or  who  suffered  from  age  or  infirmities.  The  application  for 
meinbersbip  provided  that  it  should  form  part  of  the  contract  with  the  asso- 
dation,  and  the  agreement  of  the  association  to  make  payments  is  based  upon 
Uie  eonaidenition  of  the  payments  made  or  to  be  made  by  the  members.  The 
MDCwments  upon  these  certificates  were  graduated  according  to  the  age  of  the 
ntfliber  holding  one,  the  youngft  meml^ra  being  required  to  pay  less  than 
those  of  more  advanced  age.  The  same  rule  was  observed  in  the  collection 
of  assessments  upon  the  death  of  a  member.  If  assessments  were  not  paid 
within  90  days  after  notice  to  a  member,  he  was  to  be  suspended  from  the 
beaefits  of  the  association.  What  is  termed  a  ** Permanent  Fund"  was  formed 
frcHn  the  admission  fees,  by  taking  at  the  rate  of  25  cents  out  of  each  assess- 
ment paid  by  a  member  upon  $1,000,  and  this  was  to  be  invested  by  the  di« 
Fecton  and  used  (1)  to  defray  the  necessary  expenses  of  management,  and  {2\ 
to  aeeure  stability  and  perpetuity  by  paying  claims  in  forms  ''A"  and  **B,'^ 
vbea  the  rate  of  mortality  was  so  great  that  12  assessments  per  annum  would 
not  suiBce.  Creneral  traveling  agents  were  to  be  appointed  to  solicit  members, 
aod  the  membership  fee  generally  went  to  pay  for  their  services.  Twenty  per 
eent.  of  assessments  went  to  pay  expenses  of  the  association,  including  sal- 
aries of  officers.  The  president  received  a  salary  of  $40  per  month;  the  sec- 
retary, $60,  and  the  treasurer  2}  per  cent,  of  tlie  money  received  and  paid 
<wt.  Members  totally  incapacitated  for  work  from  sickness,  or  who  were  in 
actual  distress,  received  $3  per  week,  during  their  sickness,  if  sick  not  less 
Uaa  one  week  nor  more  than  five.  Persons  applying  for  membersliip  were  re- 
quired to  be  examined  by  a  physician,  and  could  not  be  received  unless  they 
certified  that  they  were  in  good  health. 

Tbese  are  some  of  the  leading  features  of  the  association,  and  the  first  ques- 
tion we  are  to  determine  is  whether  it  was  entitled  to  be  incorporated  under 
title  20  of  our  Bevised  Statutes.  This  title  defines  corporations  to  be  of 
tliree  kinds:  Firsts  religious;  second^  corporations  for  charity  or  benevo- 
lence; and  third,  corporations  for  profit.  This  corporation  is  not  of  a  reli- 
gious character,  and  it  is  admitted  by  the  appellants  that  its  purposes  ai*e 
not  charitable.'  It  is  claimed,  however,  that  it  was  chartered  for  a  benevo- 
leot  object,  and  its  incorporation  was  therefore  legal  under  this  title,  and  it 
should  be  allowed  to  exist  without  interruption  f  rota  the  state  authorities.  It 
is  dear  from  the  division  into  classes  made  by  the  statute,  taken  in  connection 
with  subsequent  articles  under  the  same  title,  that  corporations  for  benevo- 
lence are  entirely  distinct  from  those  whose  main  object  is  pecuniary  profit. 
hi  article  566  are  enumerated  in  27  subdivisions  the  different  purposes  for 
which  corporations  may  be  chartered  under  that  title.  Under  the  t  wenty-second 
subdivision  only  can  the  present  body  claim  to  be  chartered  as  a  benevolent  as- 
sociation. In  none  of  the  other  subdivisions  is  the  subject  of  benevolence  re- 
ferred to;  and  in  all  which  relate  to  corporations  of  profit  thespeciivl  object  of 
of  the  charter  is  particularly  stated,  except  in  the  twenty-seventh  subdivision, 
which  seems  intended  to  cover  all  purposes  of  mutual  profit  or  benefit  not  em- 
braced in  the  preceding  portions  of  the  article.  This  twenty-seventh  subdivi- 
lion  was  repealed  by  act  of  27th  March,  1885.  In  other  titles  of  the  Revised 
Statutes  are  found  special  provisions  for  the  incorporation  of  insurance  and  rail- 
road companies,  and  these  must  be  followed  in  all  cases  where  it  is  sought  to 
have  these  institutions  chartered  by  general  law.  If  the  body  under  considera- 
tion is  a  benevolent  institution,  it  was  properly  incorporated  under  title  20;  but 
if  its  object  is  profit,  then  its  incorporation  under  that  title  will  be  valid  or  not 
according  as  it  comes  under  any  of  the  heads  named  in  article  566,  to  which 
we  have  referred.  What  then  are  the  purposes  of  the  body  under  considera- 
tion? Its  charter  makes  its  object  to  provide  for  its  members  during  life,  and 
their  families  after  death.  This  is  apparently  a  benevolent  object;  but  how 
is  this  to  be  accomplished?    The  association  makes  a  contract  with  each 


Digitized  by  VjOOQIC 


222  SOUTHWESTERN  BSPORTEB.  [TeX. 

member  when  he  joins  it,  that  for  the  consideration  of  a  certain  sum  of 
money  paid  in  cash,  and  other  sums  to  be  paid  in  future,  which  he  agrees  to 
do,  that  tliey  will,  90  days  after  proper  proof  of  his  death,  pay  to  certain  ben- 
eficiaries a  certain  sura,  graduated  in  amount,  according  to  the  length  of  time 
he  lives,  and,  of  course,  according  to  the  amount  of  assessments  he  has  paid 
into  the  treasury.  Before  anyone  can  enter  into  such  a  contract  he  must  un- 
dergo a  regular  examination  as  to  his  health,fiabit8,  occupation,^nd  as  to  his 
family,  and  how  much  insurance  upon  his  life,  etc.  A  physician  must  make 
an  examination  as  to  his  bodily  condition,  and  according  as  he  is  ^utBcientiy 
sound  and  of  a  certain  age  is  he  accepted  into  the  fraternity.  This  con- 
tract has  all  the  features  of  a  life  insurance  policy.  It  is  a  contract  by  which 
one  party,  for  a  consideration,  promises  to  make  a  certain  payment  of  money 
upon  the  death  of  the  other;  and  it  is  well  settled  that  whatever  may  be  tiie 
terms  of  payment  of  the  consideration  by  the  assured,  or  the  mode  of  esti- 
mating or  securing  payment  of  the  insurance  money,  it  is  still  a  contract  of 
insurance,  no  matter  by  what  name  it  may  be  called.  Com,  v.  WetherheBf 
105  Mass.  149;  State  v.  Benevolent  Ass'n,  18  Neb.  281,  25  N.  W.  Rep.  81.  It 
is  in  effect  the  ordinary  contract  made  by  insurance  companies  with  the  as- 
sured, differing  from  it  in  no  important  respect.  The  terms  of  payment  are 
somewhat  different,  the  amount  being  greater  or  less  according  as  the  member 
lives  long  or  dies  early;  still  it  is  a  payment  to  be  made  at  his  death.  The 
assured  cannot  be  forced  by  suit  to  pay  future  premiums;  but  he  loses  his 
membership  if  he  defaults  in  this  respect.  It  is  a  common  provision  in' 
insurance  policies  that  if  the  assured  fails  to  perform  some  of  the  conditions 
of  his  contract,  that  his  policy  may  be  canceled,  and  the  premiums  paid  shall, 
in  that  event,  become  forfeited  to  the  company.  The  provision  that  mem- 
bership may  be  forfeited  for  non-payment  of  assessments  is  in  effect  the  same 
thing;  for  the  assessments  serve  the  purposes  of  premiums  in  an  ordinary 
life  policy.  The  examination,  too,  which  precedes  admission  into  member- 
ship is  tiie  same  as  that  which  occurs  before  the  issuance  of  a  policy,  and  is 
intended  to  secure  the  society  against  fraud  or  imposition;  to  prevent  an  un- 
sound person  from  becoming  insuiidd;  ana  to  reduce  its  risks  of  loss,  and  in- 
crease its  chances  of  profit.  It  matters  not  that  the  member  was  entitled  to 
benefits  in  case  of  sickness.  Insurance  can  be  effected  upon  the  health  as 
well  as  the  life  of  an  indKridual.  These  benefits,  too,  are  incidental  to  the 
main  object  of  the  i  nstitution,  and  the  certificates  issued  by  it  are  none  the 
less  policies  of  insurance,  though  the  insured  derive  sums  of  money  from 
the  contract  other  than  those  for  which  he  has  specially  bargained.  We  are 
of  opinion,  therefore,  that  the  appellants  constituted  an  insurance  tompany 
witliin  the  spirit  and  true  meaning  of  that  term,  and  not  an  association  con- 
ducted in  the  interest  of  benevolence,  as  contemplated  by  title  20  of  our  Re- 
vised Statutes.  This  question  has  been  frequently  before  the  courts  of  other 
states,  and,  so  far  as  we  can  ascertain,  has  been  universally  decided  in  ac- 
cordance with  the  opinion  above  expressed. 

In  Bolton  v.  Bolton,  73  Me.  299,  the  subject  underwent  thorough  investi- 
gation, and  an  institution,  with  purposes  similar  to  the  present,  was  held  to  be 
a  mutual  life  insurance  company.  In  State  v.  Critchett,  32  N.  W.  Rep.  787, 
the  supreme  court  of  Minnesota  held  a  company,  formed  by  married  men  with 
the  purpose  of  endowing  the  wife  of  each  member  upon  marriage  with  a  sum 
of  money  «*qual  to  the  tiien  number  of  members,  not  to  be  a  l)enevolent  asso- 
ciation. The  members  paid  a  quid  pro  qiio,  and  did  not  receive  their  money 
as  an  act  of  benevolence  on  the  part  of  their  fellow  members.  In  State  v. 
Benevolent  Ass^n,  supra,  a  society,  with  a  constitution  like  the  present,  was 
ht'ld  an  insurance  company  within  the  meaning  of  a  statute  similar  to  our 
own.  The  benefits  received  are  not  gratuitous.  They  are  due  to  the  meml)er 
on  account  of  the  money  he  pays  into  the  society.  It  takes  the  risk  of  his  con- 
tinued existence  and  good  health.    If  it  be  benevolent  to  pay  one  money  under 
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vuAk  circumstances,  then  every  mutaal  life  insuntnce  company  is  acting  in  a 
baieTolent  manner  towards  the  family  of  an  insured  member  when  it  pays 
tiie  policy  it  had  issued  thereon  for  a  moneyed  consideration.  It  matters  not 
what  name  the  associntion  may  assume.  The  law  looks  to  the  real  objects  of 
tlie  body,  and  not  to  the  name  indicative  of  benevolence  which  it  may  have 
assumed.  These  views  will  be  found  supported  by  the  following  authorities, 
in  addition  to  those  already  cited:  May»  Ins.  §  550;  State  v.  Citizens^  As8*n, 
6  Mo.  App.  163;  State  v.  Merehants',  etc.,  Asa'n,  72  Mo.  146;  People  v.  Wilr 
ton,  46  N.  Y.  477;  State  v.  Life  Ase'n,  38  Ohio  St.  281. 

in  some  of  the  states,  these  societies  have  been  exempted  by  special  statute 
from  the  requirements  exacted  of  other  insurance  companies.  In  Illinois,  a 
speGtal  statute  which  provides  that  "associations  intended  to  benefit  widows, 
orphans,  heirs,  and  devisees  of  deceased  members,  and  yehen  no  annual  dues 
are  required,  and  where  the  members  receive  no  money  or  profit  or  otherwise, 
sliali  not  be  deemed  insurance  companies. "  Hence  it  is  of  course  held  in  that 
state  that  a  society  with  the  features  prescribed,  and  liking  in  those  excepted 
by  the  statute,  is  not  an  insurance  company.  It  is  admitted  that  without 
such  a  statute  they  would  be  included  in  the  general  sense  of  that  term. 
League  v.  People,  90  III.  166.  In  Ohio,  a  statute  declares  that  such  associa- 
tioos  shall  in  no  manner  be  subject  to  the  laws  of  the  state  relating  to  life 
insarance  companies.  Hence  the  decisions  of  that  state  are  inapplicable  to 
the  present  case.  State  v.  Protection  Ass'n,  26  Ohio  ^t.  19.  The  decision 
ID  Com.  V.  Aid  Aee^n,  94  Pa.  St  481,  is  expressly  founded  upon  a  statute  of 
similar  character.  And  we  think  this  will  be  found  to  hold  true  as  to  all  cases, 
which  hold  such  societies  exempt  from  statutory  provisions,  as  to  other  insur- 
aoee  companies.  See  Supreme  Council  v.  Fairman,  62  How.  Pr.  886;  State 
T.  Bankers*  Ase^n,  23  Kan. 499.  But  the  appellants  contend  that,  by  the  act 
of  oar  legislature  of  March  28,  1885,  they  are  recognized  as  a  benevolent  as- 
flodation,  and  their  incorporation  as  such  declared  valid  by  the  legislature. 
That  act  adds  article  2971  to  theBevised  Statutes,  at  the  end  of  title  53,  which 
relates  to  insurance  companies.  It  provides  that  it  shall  not  be  construed 
to  affect  or  in  any  way  apply  to  mutual  relief  associations  organized  and  char- 
tered under  title  20,  Rev.  St.  *  *  *  which  have  no  capital  stock,  and  whose 
rdief  funds  are  created  and  sustained  by  assessment  made  upon  the  members 
of  said  associations,  in  accordance  with  their  several  by-laws  and  regulations, 
provided  that  the  principal  of  every  such  benevolent  organization  shall  be  re- 
quired to  make  an  annual  statement,  under  oath,  to  the  department  of  insur- 
ance the  first  of  January  of  each  year,  or  within  60  daya  thereafter,  showing 
certain  facts,  and  among  others,  the  salary  paid  each  otttoer,  the  gross  amount 
of  money  received  each  year,  and  from  what  sources,  the  amount  paid  to  pol- 
iqr  holders  on  assessments  to  pay  losses,  etc.  If  the  report  is  not  msule,  t!ie 
company  is  to  be  deemed  an  insurance  company,  conducted  for  profit  of  its 
oiBeeni,  and  amenable  to  the  laws  governing  such  companies.  It  was  proven 
that  this  association  had  made  its  reports  regularly  in  accordance  with  this 
law.  In  our  opinion  the  statute  applies  to  no  other  associations  except  those 
organized  under  title  20,  Bev.  St.,  for  benevolent  purposes.  K  organized  for 
profit,  the  law  did  not  intend  to  change  their  nature,  or  declare  tliat  to  be 
benevolent  which  was  not  so  in  reality.  It  was  clearly  aimed  at  associations 
that  had  obtained  charters  as  benevolent  institutions,  but  were  using  their 
charters  for  purposes  of  gain  to  their  officers.  By  requiring  all  such  socie- 
ties to  make  a  report  of  the  character  set  forth  in  the  statute,  if  such  report 
was  fairly  made,  their  true  purposes  could  be  ascertained;  and,  if  benevolent, 
they  might  still  exist  free  from  the  requirements  of  title  53;  but,  if  manas^ed 
for  the  purposes  of  profit  to  their  officers,  they  would  be  deemed  insurance 
companies,  and  subject  to  the  provisions  of  that  chapter.  This  is  the  penalty 
provided  for  a  failure  to  report.  The  conclusion  presumptive,  drawn  from 
such  failure,  is  that  the  society  is  managed  in  the  interests  of  its  officers;  and 
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it  certainly  follows  that,  if  the  report  showed  that  fact,  the  association  was 
to  be  deemed  of  the  same  character,  and  as  such,  amenable  to  the  law  of  the 
land  for  doing  an  insurance  business  without  its  authority.  The  same  result 
necessarily  follows  if  the  report  shows  it  a  benevolent  body,  while  the  actual 
fsict  is  to  the  contrary.  Thi  state  is  not  bound  by  the  report,  but  may  pro- 
ceed to  test  its  correctness  in  a  proceeding  like  the  present. 

The  evil  the  statute  intended  to  remedy  was  the  conducting  of  an  insurance 
company  for  the  profit  of  its  officers,  under  the  guise  of  benevolence  and  in 
evasion  of  the  insurance  laws.  The  statute  recognizes  the  existence  of  mut* 
ual  benefit  societies  claiming  to  be  benevolent.  It  proposes  to  test  whether 
they  are  really  so,  or  carried  on  for  the  profit  of  their  officers.  It  gives  them 
an  opportunity  of  establishing  their  benevolent  nature  by  reporting  certain 
named  facts  from  whiph  this  question  can  be  determined.  If  they  fail  to  make 
the  report,  the  presumption  is  conclusive  that  it  would  disclose  their  object 
and  effect  to  be  the  emolument  of  their  officers  by  means  of  a  life  insurance 
business.  If  the  report  showed  this  to  be  their  true  character,  they  were  not 
to  be  exempted  from  the  burdens  imposed  on  other  insurance  companies. 
There  was  not  such  virtue  in  the  report  itself  as  would  shield  the  society  from 
the  consequences  of  an  act  against  which  the  statute  was  attempting  to  pro- 
vide. If  the  report  upon  its  face  showed  that  the  purpose  of  the  organiza- 
tion was  benevolent,  no  conclusive  presumption  to  that  effect  was  established. 
The  society  could  not  protect  itself  by  incorrect  statements.  The  state  had 
the  best  means  it  could  suggest  to  call  to  account  such  corporations  as  were 
flying  the  flag  of  benevolence  and  yet  doing  business  for  the  benefit  of  its  offi- 
cers. If  this  failed  to  disclose  their  true  character,  it  did  not  intend  to  de- 
prive itself  of  all  power  to  ascertain  that  character  by  other  appropriate  evi- 
dence,— to  allow  violators  6f  the  law  to  escape  upon  their  own  statement  of 
their  innocence.  Hence,  in  this  ease,  it  was  proper  to  inquire  into  all  facts 
tending  to  show  whether  the  appellants  were  a  benevolent  association,  or  an 
insurance  company  conducted  for  the  gain  of  its  officera.  We  have  seen  that 
they  were  doing  business  as  an  insurance  company.  That  the  officers  reaped 
heavy  profits  is  also  apparent.  Of  the  large  sums  collected  a  large  share  went 
to  pay  their  salaries  and  perquisites,  and  very  little  of  the  balance  was  ac- 
counted for.  The  society  was  largely  in  debt,  and  the  value  of  its  property 
was  comparatively  small.  The  record  does  not  disclose  what  was  stated  in 
its  annual  reports.  It  is  presumable  that  these,  and  other  facts  already  al- 
luded to,  did  not  appear  therein,  or  the  proper  department  would  have  declared 
the  institution  what  it  really  is,  and  what  the  statute  of  1885  denounced.  As 
such  it  was  subject  to  the  present  proceeding  and  to  have  its  charter  canceled. 
It  is  proper  to  remark  here  that  the  appellants  can  derive  no  assistance  from 
the  twenty-seventh  subdivision  of  article  566,  Rev.  St.,  which  provides  for  the 
incorporation  of  mutual  relief  associations;  for  that  subdivision  was  repealed 
before  the  act  of  March  28,  1885,  was  passed.  To  claim  an  existence  as  a  be- 
nevolent body,  at  the  date  of  the  latter  act,  it  was  their  duty  to  show  that 
they  were  such  within  the  meaning  of  title  20,  as  it  stood  amended  when  that 
act  was  passed. 

We  think  the  judgment  below  was  correct,  and  it  is  affirmed. 


Digitized  by  VjOOQIC 


Tex.]  WADE  V.  LOVB.  225 


Wadb  v.  Lots. 
{Supreme  Court  of  Texas.    January  37, 1888.) 
L  Etibmicb—Rklevaxct— Anticipating  Dkfxnsk. 

Where  it  appeared  from  defendant's  cross-examination  of  plaintiff  concerning  the 
ooDsideration  of  a  certain  deed  in  Question,  that  defendant  expected  to  show  that 
piaiwti^r  was  in  debt  to  him  at  the  tmie  the  deed  was  given,  and  that  it  was  given 
iorthis  debt,  Ikeld,  that  it  was  not  error  to  allow  plaintiff,  as  a  part  of  her  case  in 
ddef,  to  prove  that  defendant  was  indebted  to  her  on  a  separate  accusation,  which 
had  never  been  settled,  as  corroborative  of  her  assertion  tnat  she  was  not  indebted 
to  defendants 
1  DcpoeinoN—IifTBSROOATORT— Objection  to— When  and  How  Taken. 

Although  an  interrogatory  requiring  deponent  to  state  any  other  fact  within  his 
knowledge  of  interest  to  either  party,  *^as  fully  and  minutely  as  if  specially  inter- 
rogated thereon,"  be  objectionable  on  the  ground  that  the  opposiujg^  party  had  no 
(opportunity  to  cross-examine  as  to  the  matter  thus  elicited,  yet  an  objection  thereto, 
in  order  to  be  of  avail,  must  be  in  writing,  and  notice  thereof  given  as  required  by 
Rev.  St.  Tex.  art  2285. 

Appeal  from  district  court,  Nueces  county;  J.  C.  Kussell,  Judge. 

Action  by  Lelia  Love  against  John  Wade  to  recover  an  undivided  one-third 
interest  in  a  tract  of  land.  Verdict  and  judgment  for  plaintiff,  and  defend- 
ant appeals. 

MeCampbells  4&  Welch,  for  appellant.     G.  R.  Scott,  for  appellee. 

Gaines,  J.  The  appellee  brought  this  suit  against  appellant  to  recover  an 
undivided  one-third  interest  in  a  tract  of  land.  Her  original  title  was  derived 
by  inheritance  from  her  father  and  mother*  Joseph  and  Margaret  Love.  After 
the  ordinary  averments  of  an  action  of  trespass  to  try  title,  she  alleged  in  her 
petition  that  one  F.  L.  Bates,  who  was  her  relative,  and  in  whom  she  had 
eonfidence.  procured  her  to  sign  a  deed  conveying  to  him  her  Interest  in  the 
land,  by  representing  that  the  instrument  was  only  a  power  of  attorney;  that 
she  was  only  19  years  of  age  at  the  time;  and  that,  though  the  deed  recited  a 
eonsideration  of  $500  fully  paid,  she  received  no  consideration  whatever  for 
the  conveyance.  She  also  alleged  that  Bates  had  sold  and  conveyed  the  land 
to  the  defendant,  and  that  after  she  became  of  age,  and  ascertained  the  fraud 
which  had  been  practiced  upon  her,  she  disaffirmed  her  conveyance,  and  gave 
notice  to  the  defendant.  The  defendant,  in  order  to  defeat  the  action,  relied 
upon  a  plea  of  not  guilty,  though  the  statutes  of  limitations  were  also  pleaded. 
The  testimony  as  to  the  principal  transaction  was  by  deposition,  and  it  was 
dearly  proved  that  the  deed  to  Bates  was  executed  during  the  minority  of  ap- 
pdiee;  and  the  contest  appears  to  have  been  upon  the  Issues  (1)  whether  Bates 
represented  thejnstrument  to  be  a  power  of  attorney;  and  (2)  whether  or  not, 
either  l>efore  or  after  or  at  the  time  of  the  execution  of  the  deed,  she  ever  re- 
ceived any  consideration  for  it.  She  testi6ed  that  she  owed  Bates  nothing  at 
the  date  of  the  transaction ;  that  he  paid  her  nothing,  either  at  that  time  or 
afterwards;  and  that  she  did  not  read  the  instrument,  but,  having  confidence 
in  Bates,  she  signed  it  under  the  influence  of  his  representation  that  it  was  a 
power  of  attorney.  Upon  cross-examination,  she  also  deposed  in  effect,  and 
without  objection,  that  before  the  conveyance  was  signed  she  had  lived  with 
Bates,  and  had  gone  to  school  for  one  year  from  his  house,  but  that  what  was 
paid  for  her  tuition  she  had  paid  herself,  and  that  during  ttie  time  she  had 
lived  ¥rith  him  she  had  served  the  family  as  cook,  nurse,  and  housemaid,  and 
that  her  services  more  than  compensated  Bates  for  any  expense  incurred  by 
bim  for  her  benefit.  It  was  further  drawn  out,  upon  the  cross-examination^ 
that  Bates  had  made  two  trips  to  Texas  on  account  of  the  lands  of  her  father's 
and  mother's  estate;  and  plaintiff  testified  that  she  thought  that  his  expenses 
were  paid  ont  of  land  in  San  Patricio  county.  A  copy  of  the  conveyance  to 
Bates  was  made  a  part  of  the  petition,  and  recited  a  consideration  paid  of 
$5U0.  It  was  therefore  incumbent  upon  plaintiff  to  prove,  not  only  that  the 
v.7s.w.no.4 — 16 
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sum  mentioned  was  not  in  fact  paid,  but  also  that  she  had  received  no  other 
consideration  for  the  land.  Having  ofifered  to  return  nothing,  she  was  bound 
to  prove  that  she  had  received  nothing.  The  facts  that  then  Bates  had  made 
two  trips  to  Texas  to  look  after  the  lands,  and  that  she  had  lived  in  his  familj 
for  five  years,  having  been  elicited  by  defendant  by  her  cross-exam ination» 
the  jury,  had  they  found  that  the  deed  was  not  fraudulently  obtained,  might 
have  inferred  that  the  real  consideration  of  the  conveyance  was  expenses  pre- 
viously incurred  by  Bates  on  her  account.  The  cross-examination  as  to  these 
matters  may  be  presumed  to  have  developed  the  line  of  the  defense,  and  to 
have  induced  plaintiff's  counsel  to  conclude  that  it  was  proper,  at  that  stage 
of  the  proceedings,  to  show  all  the  transactions  between  Bates  and  plaintiff, 
and  thereby  establish  clearly  her  allegations  that  the  deed  was  made  without 
consideration. 

Such  being  the  state  of  the  case,  plaintiff  was  permitted,  over  defendant's 
objection,  to  read  the  following  answer  from  the  deposition  of  a  witness, 
tending  to  show  that,  previous  to  the  execution  of  the  deed,  "Bates  had  charge 
of  plaintiff's  business,  and  had  received  $900,  in  which  she  had  a  third  inter- 
est, and  had  never  settled  with  her  for  it."  The  admission  of  this  evidence  is 
assigned  as  error.  The  grounds  of  the  objection  were  that  the  evidence  was 
about  a  transaction  which  occurred  before  the  execution  of  the  conveyance  in 
question,  and  was  therefore  irrelevant.  It  appears,  from  what  we  have  al- 
ready said,  that  we  do  not  think  the  objection  well  taken.  The  testimony 
tended  to  establish  the  plaintiff's  allegation  that  the  deed  was  without  consid- 
eration, and  to  destroy  in  the  minds  of  the  jury  the  effect  of  evidence  drawn 
out  by  the  defendant  calculated  to  show  a  previous  indebtedness  by  her  to  the 
grantee.  The  same  may  be  said  as  to  the  testimony  of  the  other  witnesses 
who  corroborated  her  as  to  her  services  in  Bates'  household.  She  had  testis 
fled,  upon  cross-examination,  that  she  had  been  for  four  years  in  Bates'  house, 
but  also  that  her  services  were  more  than  sufficient  to  pay  for  this.  It  was 
not  error  to  permit  her  to  strengthen  her  testimony  in  this  last  particular  by 
that  of  other  witnesses. 

The  plaintiff  propounded  interrogatories  to  take  the  testimony  of  one  Var- 
deman,  the  last  of  which  was  a  general  request  to  the  witness  to  state  any 
other  fact  or  facts  within  his  knowledge  of  interest  to  either  party,  "as  fully 
and  minutely  as  if  specially  interrogated  thereon."  The  answer'to  this  was 
objected  to  on  the  trial,  on  the  ground  that  the  defendant  hadhad  no  oppor- 
tunity to  cross-examine  the  witnesses  as  to  the  matter  thus  elicited.  This 
court  has  held  such  interrogations  objectionable.  Railroad  Co.  v.  Whitaker, 
5  8.  W.  Rep.  448 ;  Chinn  v.  Taylor,  64  Tex.  385;  Allen  v,  Hoccey.  37  Tex.  320. 
In  the  case  last  cited  the  objection  seems  to  have  been  taken  in  writing,  and  no- 
tice given,  as  required  by  the  statute  when  the  objection  goes  to  the  manner  and 
form  of  taking  the  deposition.  Pasch.  Dig.  art.  3742;  Kev.  St.  art.  2235.  In 
the  other  two  cases  it  does  not  appear  whether  this  was  done  or  not.  If  not,  it 
is  probable  that  the  question  whether  or  not  the  objection  could  be  raised  aft«r 
the  trial  had  begun,  did  not  suggest  itself  to  the  minds  of  the  court  in  decid- 
ing these  cases.  The  point  now  presents  itself,  and  the  decision  of  the  case 
before  us  calls  for  its  determination.  It  is  now  settled  in  this  court  that  the 
statute  applies,  not  only  to  the  deposition  in  general,  but  also  to  the  form  of 
each  particular  interrogatory.  That  a  question  is  leading,  has  been  repeat- 
edly decided  to  be  an  objection  to  the  manner  and  form  of  taking.  Milh  v, 
Hemdon,  60  Tex.  353;  Marx  v.  Heldenheimer,  63  Tex.  304;  Leach  v.  Dod- 
son,  64  Tex.  185;  Bvford  v.  Bostick,  58  Tex.  63;  Lee  v.  Stotoe,  57  Tex.  444. 
Whatever  conflicting  views  may  have  been  at  one  time  expressed,  the  ques- 
tion is  now  set  at  rest.  The  reasons  upon  which  the  ruling  is  based  are 
well  expressed  in  the  case  last  cited,  and  apply  equally  to  the  objection  made 
in  this  case.  By  going  to  trial  without  making  his  objection  in  writing,  and 
giving  notice  to  the  opposite  party,  the  defendant  must  be  deemed  to  have 
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waived  it.  We  oonclude,  therefore,  that  there  was  no  error  in  overruling  the 
objection  to  the  answer  under  consideration. 

We  are  also  of  the  opinion  that  the  portions  of  the  charge  complained  of 
in  appellant's  fifth  and  sixth  assignments  are  not  grounds  for  a  reversal  of  the 
judgment.  In  regard  to  so  much  of  it  as  is  called  in  question  by  the  fifth  as- 
signment, it  may  be  said  that  it  is  true  that  there  was  no  evidence  of  any 
offer  to  repay  any  consideration;  but  we  do  not  think  the  juiy  could  have 
been  misled  by  the  instruction  upon  that  matter.  We  think  the  evidence  was 
overwhelming  that  plaintiff  received  nothing  for  the  land  at  the  time  the 
deed  was  made,  or  before  or  after  that  time.  If  a  more  distinct  instruction 
upon  the  point  was  desired,  the  defendant  should  have  asked  it.  The  charge 
was  calculated,  under  the  evidence,  to  operate  rather  to  the  prejudice  of  the 
appellee  than  to  the  injury  of  appellant.  He  should  not  be  permitted  to  spec- 
ulate upon  the  chances  of  a  verdict  under  such  a  charge,  and  then  to  com- 
plain of  it.  The  same  may  be  said  of  that  portion  which  is  assigned  as  error 
in  the  sixth  assignment.  We  think,  too,  there  was  evidence  that,  if  Bates 
had  any  authority  to  sell  the  land,  it  was  that  of  an  agent.  If  the  deed  was 
made  without  consideration,  placing  the  evidence  in  a  light  most  favorable  to 
defendant,  he  was  merely  an  agent  for  its  disposition. 

Upon  the  whole  case,  we  do  not  see  that  the  jury  could  have  properly  re- 
tamed  any  other  verdict  except  one  for  plaintiff.  It  was  proved  that  she  was 
under  age  when  the  deed  was  executed,  and  that  Bates  represented  that  she 
was  executing  a  power  of  attorney  is  shown,  not  only  by  her  own  testimony, 
but  by  that  of  the  officer  who  took  her  acknowledgment.  He  does  not  pre- 
tend that  he  paid  anything  at  the  time,  nor  does  he  show  that  she  then  owed 
him  anything.  In  regard  to  having  settled  with  her,  although  he  said  be  had 
a  receipt,  he  produced  none;  and  upon  this  point  he  is  substantially  contra- 
dicted, not  only  by  the  plaintiff,  but  also  by  other  witnesses.  His  testimony 
was  contradicted  upon  nearly  every  material  point  in  the  case,  and  hence  the 
jury  were  amply  warranted  in  disregarding  it.  The  court  having  committed 
no  material  error,  and  the  justice  of  the  case  having  been  attained,  the  judg- 
ment is  affirmed. 


Gulf,  C.  &  S.  1^.  Ry.  Co.  v.  Gascamp. 
(Supreme  Court  of  Texas.    January  27, 1888.) 

1.  Railroad  Coxpanibs  —  Nbougencb  —  Defectiyb  Bridob  —  Contributort  Neoli- 

eSNCB. 

Plaintiff  attempted  to  cross  a  bridge,  constructed  by  defendant  on  a  portion  of  the 
public  road,  crossing  its  right  of  way.  Plaintiff  knew  the  bridge  was  not  in  good 
repair,  but  that  it  was  crossed  by  travelers  in  wagons  and  on  horseback.  This  was 
the  only  practicable  crossing  for  him  in  the  direction  he  was  traveling.  While 
orosaing,  on  horseback,  he  was  injured  by  reason  of  a  defect  in  the  bridge.  HelcL, 
that  a  verdict  for  plaintiff  would  not  be  set  aside  on  the  ground  that  his  conduct 
showed  contributory  negligence.* 

2.  Triai/— Instructions — Request  for  Particular  Charge. 

When  certain  points  are  covered  by  the  general  charge  of  a  court,  it  is  not  error 
to  refuse  to  repeat  them  in  special  instructions  requested. 

Appeal  from  district  court,  Washington  county;  J.  B.  McFarland,  Judge. 

Action  against  defendant  railway  company  by  H.  W.  Gascamp  for  personal 
injuries  sustained  while  attempting  to  cross  a  bridge  over  defendant's  right 
of  way.     Verdict  and  judgment  for  plaintiff,  and  defendant  appeals. 

Garrett,  Searcy  <fe  Bryan,  for  appellant.     C  R.  Breedlow,  for  appellee. 

Gaines,  J.  This  was  an  action,  brought  by  appellee  against  appellant, 
to  recover  damages  for  personal  injuries  alleged  to  have  accrued  to  the  plain- 

'  Resi>ecting  the  province  of  the  court  and  jury  in  considering  questions  of  negligence, 
Bee  Barnes  v.  Sowden,  (Pa.)  12  Atl.  Rep.  — ,  and  note. 
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tiff,  by  reason  of  the  failure  of  the  defendant  to  keep  in  repair  a  bridge  upon 
a  public  road  where  the  highway  crossed  its  track.  There  was  testimony 
showing  that  the  bridge  was  out  of  repair,  and  that  it  was  dangerous  to 
cross  it,  and  the  plaintiff  knew  of  this.  But  it  aJso  appeared  that  many- 
persons  habitually  passed  over  on  horseback  and  in  vehicles,  and,  so  far  as  the 
witnesses  knew,  no  injury  had  occurred  previous  to  that  complained  of  by  plain- 
tiff. He  testified  himself  to  the  defective  character  of  the  bridge,  and  to  his 
knowledge  of  the  fact,  and  also  that  this  was  the  only  public  road  from  his 
house  to  the  city  of  Brenham.  He  further  swore  that  he  was  on  his  way  to 
Brenham,  on  the  day  of  the  accident,  riding  on  horseback,  and  that,  in  attempt- 
ing to  cross  the  bridge,  a  plank  which  was  loose  and  rotten,  became  displaced 
and  frightened  his  horse,and  caused  him  to  be  thrown  across  the  iron  of  the 
railroad  track,  thereby  inflicting  upon  him  serious  personal  injuries.  Tiie 
defendant  attempted  to  show  that  the  bridge  was  kept  in  proper  repair,  but 
the  evidence  to  the  contrary  was  more  than  sufficient  to  sustain  the  verdict 
for  plaintiff  on  this  issue.  No  one  was  present  when  the  accident  occurred 
but  the  plaintiff,  and  he  testified  to  no  unusual  care  in  attempting  to  cross 
over  the  bridge. 

It  is  now  assigned  as  error  that  the  verdict  of  the  jury  is  contrary  to  the 
evidence,  because  the  testimony  shows  "that  the  plaintiff  was  guilty  of  con- 
tributory negligence  in  attempting  to  ride  across  a  bridge  that  he  knew  was 
defective  and  dangerous."  The  issue  of  contributory  negligfence  was  sub- 
mitted to  the  jury,  and  has  by  the  verdict  been  determined  in  plaintiff's 
favor.  This  is  conclusive  of  the  question,  unless  we  can  say  that  the  act  of 
plaintiff  was  negligence  in  law,  or  at  least  that  it  tended  so  strongly  to  estab- 
lish negligence  on  his  part  that  the  venlict  should  not  be  permitted  to  stand. 
Accoroing  to  the  rule  in  this  court,  in  order  that  an  act  shall  be  deemed  neg- 
ligent per  86,  it  must  have  been  done  contrary  to  a  statutory  duty,  or  it  must 
appear  so  opposed  to  the  dictates  of  common  prudence  that  we  can  say,  with- 
out hesitation  or  doubt,  that  no  careful  person  would  have  committed  it.  It 
is  apparent  that  this  cannot  be  said  of  the  plaintiff  *s  conduct  in  this  case.  It 
is  well  settled  that,  if  a  highway  or  street  be  obstructed  or  out  of  repair^  stnd 
this  be  known  to  a  passenger,  he  cannot  be  held  faultless  if  he  threw  himself 
upon  the  obstruction  or  encountered  the.  danger, — ^provided  another  way  of 
reaching  his  destination  be  open  to  him,  which  is  safe  and  not  much  longer  than 
that  he  prefers  to  travel.  City  of  Erie  v.  Afagill,  101  Pa.  St.  616;  Schaefler 
V.  Sandusky,  38  Ohio  St.  246;  City  of  Centralia  v.  Krouse,  64  111.  19;  Park^ 
hill  V.  Bnffhtan,  61  Iowa,  101,  15  N.  W.  Rep.  853;  Wilson  v.  Charlestown, 
8  Allen,  137.  As  far  as  our  rese^irch  has  extended,  these  are  the  cases  which 
most  strongly  support  the  position  taken  by  appellant.  But,  in  each  of  them, 
the  proposition  is  stated  with  the  important  qualification  that  there  must  be 
another  safe  way  by  which  the  danger  may  be  avoided ;  and  it  is  to  be  noted 
that  in  every  one  stress  is  laid  upon  the  point  that  there  was  another  con- 
venient route.  The  reason  is  that  a  prudent  person  may  choose  to  pass  along 
an  unsafe  highway,  rather  than  abandon  his  trip,  although  he  would  haye 
avoided  the  route  if  another  had  been  open  to  him.  It  is  accordingly  held,  on 
the  other  hand,  that  if  the  passenger  or  traveler  have  no  other  convenient 
way,  the  mere  fact  that  he  takes  the  chances  of  a  known  danger,  and  attempts 
a  passage,  is  not  controlling  proof  of  his  negligence.  Whether  the  act  be 
negligent  or  not,  depends  upon  the  circumstances  attending  it;  and  the  ques- 
tion is  for  the  determination  of  the  jury.  City  Council  v.  Wright,  72  Ala. 
411;  City  of  Huntington  v.  Breen,  77  Ind.  29;  Turnpike  Co.  v.  Jackson, 
86  Ind.  Ill;  Commissioners  v.  Burgess,  61  Md.29;  DevHre  v.  Bailey,  131 
Mass.  169;  Dooley  v.  Meriden,  44  Conn.  117;  Evans  v.  Utica,  69  N.  Y.  166; 
Templeton  v.  Montpeliei;  66  Vt.  328;  Loewer  v.  Sedalia,  77  Mo.  431;  Keed 
V.  Northfteld,  13  Pick.  94;  Osage  City  v.  Brovm,  27  Kan.  74;  City  of  Salina 
V.  Trosper,  Id.  545;  City  of  Aurora  v.  Hillman,  90  111.  61.    In  DeuHre  v. 
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BaOeg,  supra,  the  supreme  coait  of  Massachusetts  say:  "We  fchink  the  law 
hi  a  case  of  this  kind  is  that  only  when  the  nature  of  the  obstruction  is  such 
tiiat  the  court  can  say  that  it  is  not  consistent  with  reasonable  prudence  and 
care,  that  any  person  having  knowledge  of  the  obstruction  should  proceed  to 
pass  over  it  in  the  manner  attempted,  can  the  court  rule  tliat  such  knowledge 
prevents  the  plaintiff  from  maintaining  his  action.  In  Commissioners  v. 
Burgess,  suprcu,  the  Maryland  court  use  this  language:  "In  this  case  the 
knowledge  of  the  plaintiff  was  some  evidence  of  negligence  proper  to  go  to 
the  jury,  to  be  considered  by  them  in  conjunction  with  the  condition  of  the 
bridge  of  which  he  had  knowledge,  and  to  be  found  a  bar  only  in  case  they 
found  the  bridge  from  the  proof  to  be  wholly  unfit  for  use,  and  he  knew  its 
true  condition."  This  language  recognizes  the  correct  rule  and  is  strictly 
applicable  to  the  case  now  before  us.  The  defendant,  by  showing  that  many 
persons  habitually  used  the  Jl)ridge  with  safety,  proved  that  an  attempt  to 
cross  it,  was  not  conclusive  evidence  of  negligence.  We  conclude  that  the 
finding  of  the  jury  upon  the  issue  of  contributory  negligence  was  warranted 
by  the  testimony,  and  that  appellant^s  first  assignment  is  not  well  taken. 

The  first  charge  asked  by  appellant  contains  the  proposition  that,  if  the 
plaintiff  went  upon  the  bridge  knowing  it  to  be  defective,  he  could  not  re- 
cover. It  is  apparent,  from  what  we  have  said,  that  the  court  did  no  err  in 
refusing  the  instruction. 

The  second  special  instruction,  asked  by  the  defendant  and  refused  by  tht> 
court,  is  a  mere  general  statement  to  the  effect  that,  "if  the  plaintiff  by  his 
own  acts  of  negligence  or  carelessness,  contributed  to  the  injuries  received 
by  him, "  he  could  not  recover.  The  court  having  stated  the  same  proposition 
in  its  general  charge,  it  was  not  necessary  to  repeat  it.  For  the  same  reason 
the  court  did  not  err  in  refusing  the  defendant's  request  for  the  fourth  special 
instruction.  Under  the  general  charge  J;he  jury  were  only  authorized  to  find 
forpkiintiff  in  the  event  "they  believed,  from  the  evidence,  that  the  bridge 
in  question  was  at  a  public  crossing  of  the  defendant's  road,  and  constituted 
a  itecessary  part  of  said  crossing. "  This  gave  the  law  more  strongly  for  the 
defendant  than  the  Instruction  asked  and  refused,  and  rendered  any  further 
charge  upon  the  issue  unnecessary.  No  witness  very  precisely  states  the 
iocation  of  the  bridge,  but  no  contest  was  made  as  to  its  location  in  the  in- 
troduction of  testimony.  It  appears  that  the  bridge  was  across  a  ditch,  "just 
north"  of  the  railroad  track,  and  that  plaintiff's  horse  was  frightened  on  the 
bridge,  jumped  into  the  ditch,  and  threw  him  across  the  iron  rails.  Defend- 
ant's "section  foreman"  testified  that  it  was  his  duty  to  look  after  the  cross- 
inirs,  and  that  he  had  examined  the  bridge  in  question  and  had  repaired  it. 

The  conclusion  is  irresistible  that  the  bridge  which  caused  the  injury  was 
a  bridge  which  it  was  the  duty  of  defendant  to  keep  in  safe  condition,  (Gen. 
Laws,  I9th  Leg.  45,)  and  that  there  was  nothing  in  the  evidence  calling  for 
any  very  particular  charge  upon  the  subject.    The  judgment  is  affirmed. 


BiERiNa  V,  Flett. 
(Supreme  Court  of  Texas.    January  81, 1888.) 

TRATOmJOtT  CONTETANOKS— COXVETANCB  BY  HuSBAND— PkIVITT  OF  "Willi— INTERBST 

Pabsbd. 

The  defendant,  an  insolvent,  bought  out  the  purchaser  at  the  sale  of  his  assignee, 
for  his  wife,  paying  with  her  money  therefor,  and  had  the  transfer  made  to  his 
eierk,  with  a  view  to  defraud  his  creditors.  Subsequently,  to  shield  the  stook 
from  the  creditors,  he,  with  his  wife's  consent,  had  the  clerk  to  sell  it  to  the  plain- 
Ufl.  with  express  warranty  of  title,  plaintiil  assuming  and  paying  the  new  debts, 
ana  the  amount  due  for  clerk  hire.  After  the  sequestration  of  the  goods  by  the 
plaintiiK,  the  wife  of  the  defendant  died.  Held,  tnat  the  defendant's  sale  to  the 
plaintiff,  being  an  executed  contract  for  the  purpose  of  hindering,  and  delajrinff 
creditors,  and  the  wife  of  the  defendant  being  privy  to  such  fraudulent  intent,  passed 
Iheir  entire  interest 
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GommissioDers'  decision.  Appeal  from  district  court,  Galveston  county; 
William  H.  Stewart,  Judge. 

This  suit  was  brought  by  the  appellant,  E.  J.  Biering,  against  the  appellee, 
J.  H.  Flett,  to  recover  a  stoclj  of  goods  known  as  the  "Art  Gallery."  Plain- 
tiff sequestered  the  goods  the  same  day  suit  was  brought.  There  was  a  trial 
by  the  judge,  a  jur>  being  waived,  the  result  of  which  was  a  judgment  for 
defendant,  as  sole  heir  of  his  deceased  wife,  against  plaintiff,  for  $1,117,  and 
for  plaintiff  for  the  sequestered  goods,  quieting  his  title,  etc.  The  court  filed 
conclusions  of  fact  and  law,  and  both  parties  excepted  to  the  judgment  and 
the  conclusions  of  law  and  fact  separately,  and  gave  notice  of  appeal.  Plain- 
tiff appealed. 

The  court's  findings  of  fact  are  substantially  as  follows:  Appellee  married 
appellant's  daughter  in  1884,  and  at  that  time  his  wife  had  a  piano  and  he 
had  some  household  furniture,  and  was  the  owner  of  "Art  Gallery,"  stock 
of  pictures,  frames,  mouldings,  etc.  Shortly  after  his  marriage  appellee  be- 
came insolvent,  owing  over  $5,000,  and  made  an  assignment  under  the  stat- 
ute. The  assignee  sold  the  Art  Gallery  stock  to  D.  Freeman  for  $1,000,  and 
the  title  was  made  to  him,  though  in  fact  Freeman  paid  only  $650,  and  ap- 
pellee furnished  the  balance,  $350,  and  owned  such  proportional  amount  of 
the  goods.  Appellee  remained  in  the  store,  ostensibly  as  clerk,  to  shield  his 
portion  of  the  stock  from  his  creditors  who  had  not  accepted  under  the  as- 
signment. This  status  remained  some  months,  when  appellee  learned  that 
Freeman  would  sell  his  interest  for  $1,000;  appellee  "thought  it  a  good  bar- 
gain, and  thereupon  gave  his  furniture  to  his  wife,  and  she  sold  the  same  for 
$900,  and  her  piano  for  $100,  and  she  deposited  the  said  proceeds  with  her 
aunt,  who  deposited  the  same  in  bank  for  her  said  niece, "  and  then  appellee 
got  the  $1,000  from  his  aunt  and  paid  same  to  Freeman  for  the  goods,  but 
instructed  Fi  eeman  to  make  the  blU  of  sale  to  M.  Galewsky,  for  the  purpose 
of  more  effectually  hindering  and  delaying  appellee's  creditors.  The  business 
was  then  run  in  Galewsky' s  name,  but  upon  the  private  understanding  that 
Galewsky  was  to  receive  $75  per  month  for  his  services.  Appellee  remained 
in  the  store,  ostensibly  as  clerk,  and  the  stock  was,  from  time  to  time,  replen- 
ished and  retailed  on  the  credit  and  in  the  name  of  Galewsky.  This  arrange- 
ment was  for  the  purpose  of  hindering  and  delaying  appellee's  creditors. 
These  creditors  had  executions  issued,  and  Galewsky  and  appellee  feared  seiz- 
ure. The  business  had  become  indebted  under  Galewsky 's  management  for 
new  supplies,  rent,  and  wages,  to  the  amount  of  about  $1,465.  The  new 
creditors  becoming  somewhat  pressing,  and  Galewsky  desiring  to  close  his  os- 
tensible ownership,  and  appellee  concluding  he  could  dispense  with  Galew- 
sky's  services  and  thus  save  the  salary  paid  him,  appellee  informed  appellant 
that  if  he  would  pay  Galewsky  the  $150  due  him  for  wages,  and  assume  the 
payment  of  the  new  debts,  the  total  amounting  to  $1,465,  that  he  (appellee) 
would  have  Galewsky  to  make  to  him  a  bill  of  sale  for  the  entire  stock  and 
assets.  Appellant  agreed  to  this,  and  accordingly,  on  April  21, 1885,  Galewsky 
executed  and  delivered  to  appellant  a  bill  of  sale  for  the  stock  and  assets,  and 
delivered  the  gomls  to  him.  Appellee  continued  to  occupy  the  ostensible  po- 
sition of  clerk  or  agent  under  appellant,  and  changed  the  sign  so  as  to  re^, 
"E.  J.  Biering,  proprietor;  J.  H.  Flett,  manager."  This  arrangement  was 
made  to  hinder  and  delay  appellee's  creditors,  and  appellant,  at  the  time  he 
received  tlie  bill  of  sale,  was  aware  tliat  Galewsky 's  name  was  a  blind  to  hin- 
der and  delay  appellee's  creditors.  Appellant  paid  the  debts,  as  he  had  agreed 
to  do,  and  the  business  was  continued  in  his  name,  with  appellee  as  agent, 
till  June  2,  1885,  with  very  trifling  change  in  the  assets  and  liabilities.  On 
June  2,  1885,  appellant  sued  for  and  sequestered  the  goods,  and,  having  ob- 
tained possession  under  the  sequestration,  disposed  of  them.  Appellee  recon- 
vened and  set  up  title  to  the  goods  in  behalf  of  his  wife.  Shortly  after,  she 
died  intestate  and  without  issue,  and  appellee,  as  her  sole  heir,  inherited 
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-whatever  interest  she  may  have  had  in  the  goods.  The  property,  at  the  time 
of  the  seizure^  was  of  the  value  of  the  amount  paid  by  appellant  and  of  the 
$1,000  put  in  the  concern  by  appellee's  wife,  the  value  being  1^2,600. 

Upon  these  facts  the  court  concluded  (1)  that  the  transfer  to  appellant 
passed  the  title  to  appellee's  individual  or  community  interest  in  the  goods, 
but  did  not  affect  his  wife's  interest;  (2)  that  appellee  was  entitled  as  heir  to 
be  reimbursed  out  of  the  goods  for  the  $1,000  of  his  wife's  separate  funds  pat 
into  the  business.  The  evidence  sustained  the  conclusions  of  fact  arrived 
at  by  the  judge,  the  only  question  being  as  to  whether  the  $1,000,  which  went 
to  pay  for  the  stock  bought  of  Freeman,  was  the  separate  funds  of  Mrs.  Flett. 
Flett  testi6ed  that  he  gave  his  wife  $175  on  the  train  when  he  was  married, 
and  he  gave  her  a  bank  account.  He  says:  "She  sold  some  furniture;  that 
is  where  she  got  the  money,  ($1,000.)  My  wife  sold  her  furniture,  which  be- 
longed to  her.  I  recognized  that  it  belonged  to  her.  The  piano  belonged  to 
her.  My  wife  realized  something  over  $1,000.  With  the  $1,000  I  bought 
out  Freeman  for  my  wife.  I  had  some  furniture  when  I  married.  I  bought 
a  parlor  set  afterwards;  she  had  the  piano  herself.  She  had  then  in  bank 
some  $1,000  realized  from  the  sale  of  these  things.  I  had  to  go  to  my  wife 
to  get  the  money  to  buy  the  goods.  My  aunt  had  it  deposited  at  the  bank  for 
my  wife.  My  wife  had  sold  out  her  homestead  furniture  that  I  had  got  for 
her.  We  had  to  sell  it  to  survive.  The  proceeds  of  the  sale  were  hers.  The 
money  was  given  to  my  aunt  to  deposit  for  her.  She  drew  it  out  and  gave  it 
to  me."  The  transfer  of  Galewsky  to  Biering  for  $150,  and  assuming  the  out- 
standing liabilities  of  date  21st  April,  1885,  contained  a  covenant  of  general 
warranty  against  all  persons.  Biering  swears  his  daughter  requested  him  to 
buy  Galewsky  out;  that  Galewsky  was  about  selling,  and  she  was  afraid  her 
husband  would  lose  his  position.  Flett  testified  that  he  told  his  wife  that 
creditors  were  about  to  levy.  He  says:  "  Of  course  there  was  some  crying.  I 
then  went  to  Biering's  ofhce  and  told  him  that,  after  his  endeavors  to  get  my 
confidence,  and  get  the  business  in  his  name,  1  would  never  consent  to  my 
wife's  wishes." 

Burnett  d-  Hansom,  for  appellant.    McLemore  &  Campbell,  for  appellee. 

COLLARD,  J.,  {after  stating  the  facts  substantially  as  above,)  Appellant's 
first  and  second  propositions,  under  the  first  assignment  of  error,  state  clearly 
the  questions  raised  by  the  assignment.  They  are  as  follows:  (1)  Under 
the  findings  of  fact  and  the  uncontradicted  evidence,  appellee  is  estopped, 
both  as  to  the  community  in  the  goods,  and  the  alleged  interest  of  his  wife, 
subsequently  acquired  by  him  by  descent.  (2)  Where  a  transfer  is  made  to 
defraud  creditors,  any  after-acquired  title  inures  to  the  benefit  of  the  grantee. 
A  fraudulent  grantor  cannot  set  up  his  own  iniquity  as  a  ground  of  relief, 
nor  does  an  after-acquired  title  by  him  by  descent,  or  even  purchase  for  value, 
purge  the  original  taint. 

The  second  assignment  of  error  is  to  the  effect  that  the  findings  of  fact  do 
not  support  the  conclusion  that  the  proceeds  of  the  furniture  were  the  separate 
property  of  the  wife,  or,  if  so,  the  findings  are  against  and  unsupported  by 
the  evidence.  In  regard  to  the  second  assignment  of  error,  we  must  say  that 
there  is  ample  evidence  to  sustain  the  finding,  and  the  conclusion  that  the 
proceeds  of  the  furniture  were  the  separate  property  of  Mrs.  Flett.  It  was  ex- 
empt from  the  payment  of  debts,  and  Flett  could  give  it  to  his  wife  without 
violating  the  statute  of  frauds.  Cox  v.  Shropshire,  25  Tex.  123,  124.  Her 
$1,000  having  gone  into  the  purchase  of  the  Art  Gallery  stock,  she  became  a 
creditor  of  the  concern  to  that  amount.    Smith  v.  Bailey,  66  Tex.  553. 

We  do  not  deem  it  necessary  to  enter  into  a  long  discussion  of  the  princi- 
ples involved  in  the  first  assignment  of  error.  Flett  was  insolvent,  and  made 
an  assignment  for  the  benefit  of  accepting  creditors.    The  assignee  sold  the 
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stock  to  one  Freeman  for  81,000,  the  latter  paying  $650  of  the  money  and 
Flett  $350.  Flett  remained  in  the  store,  ostensibly  as  a  clerk,  but  really  to 
protect  his  share  of  the  stock  from  creditors  who  had  accepted  under  his  as- 
signment. He  then  bought  out  Freeman,  for  his  wife,  paying  his  wife's 
$1,000  for  Freeman's  interest,  and  had  the  transfer  made  to  Galewsky,  with 
a  view  to  defraud  his  creditors.  The  transfer  to  Galewsky  was  simulated. 
Galewsky  was  employed  as  a  clerk  at  $75  per  month.  Flett  controlled  the  bus- 
iness and  ran  it  for  some  time,  contracting  new^  debts,  which,  with  an  amount 
of  $150  due  Galewsky  for  clerk  hire,  amounted  to  $1,465.  The  new  creditors 
threatened  to  close  out  the  concern;  and,  to  prevent  this,  and  also  to  shield 
the  stock  from  his  old  creditors,  he,  with  his  wife's  consent,  had  Galewsky  to 
sell  the  stock  to  the  appellant,  Biermg,  with  an  express  warranty  of  title, 
Biering  assuming  the  payment  of  the  new  debts,  and  the  amount  due  Galew- 
sky for  clerk  hire.  Galewsky  delivered  the  goods  to  Biering,  and  the  busi- 
ness was  run  in  his  name  as  proprietor,  Flett  as  manager.  Afterwards,  Flett 
denied  Blering's  right  to  the  stock,  the  latter  having  paid  the  debts  and  the 
amount  due  Galewsky  as  he  agreed  to  do.  Flett's  wife  died  without  issue, 
after  Biering  had  sequestered  the  goods  and  sold  them.  The  court  found  that 
the  interest  Flett  had  in  the  goods  at  the  time  of  the  transfer  by  Galewsky  to 
Biering  passed  by  the  transfer,  but  that  the  interest  of  Mrs.  Flett  did  not  so 
pass,  and,  upon  her  death,  her  interest  passed  by  descent  to  her  surviving  hus- 
band, unaffected  by  the  Galewsky  sale  and  warranty;  and  that  the  goods  sold 
and  appropriated  by  Biering  were  of  value  sufficient,  upon  account  between 
the  parties,  to  reimburse  Biering  for  the  amount  he  had  put  into  the  business, 
and  to  restore  the  $1,000  with  legal  interest  due  the  separate  estate  of  Mrs. 
Flett.  The  court  rendered  judgment  accordingly.  We  hold,  first,  that  Flett 
could  not  take  advantage  of  his  own  fraud  in  procuring  the  sale  to  be  made 
to  Biering.  It  was  done  to  hinder  and  delay  his  creditors,  and  he  cannot  be 
heard  to  dispute  its  validity  or  ask  its  cancellation.  Cameron  v.  Momelef  53 
Tex.  239.  The  courts  will  not  interfere  to  enforce  such  a  contract  if  it  is  ex- 
ecutory, or  grant  relief  if  it  is  executed.  Davis  v.  Sittig,  65  Tex.  497.  The 
parties  will  be  left  by  the  courts  in  the  very  attitude  in  which  their  contracts 
leave  them.  Executed  contracts  of  sale  to  defraud  creditors  are  binding  be- 
tween the  grantor  and  grantee.  Hoeser  v.  Krcieka,  29  Tex.  450.  Hence  it 
must  be  concluded  that  the  sale  to  Biering,  being  an  executed  contract,  can- 
not be  disturbed.  It  seems  there  can  be  no  doubt  that  Mrs.  Flett  procured 
her  father  to  make  the  purchase  with  full  knowledge  of  the  fraudulent  intent 
in  the  transaction,  and  that  her  interest,  whatever  it  was,  passed  by  the  sale 
as  irrevocably  as  did  the  interest  of  her  husband.  This  point  is  not,  however, 
raised  except  upon  the  facts  as  developed  on  the  trial.  There  is  no  assign- 
ment of  error  covering  it.     We  will  therefore  pass  to  the  next  question. 

Conceding  that  the  interest  did  not  pass  by  the  sale  to  her  father,  and  that 
it  was  cast  by  descent  upon  her  husband,  did  it  not  inure  to  the  benefit  of  her 
father  under  the  sale  to  him  with  warranty?  We  answer  that  it  did.  There 
is  no  distinction  made  by  any  authority  cited,  or  that  we  have  been  able  to 
find,  in  a  case  where  there  was  a  bona  fide  sale,  and  where  it  was  made  to  de- 
fraud creditors.  In  both  cases  the  after-acquired  title  inures  to  the  l>enefit  of 
the  grantee.  The  fraudulent  grantor  forfeits  his  rights  to  protection,  as  a  just' 
penalty  of  his  voluntary  and  illegal  acts.  He  is  estopped  from  saying  ''he 
committed  a  fraud  in  the  sale,  and  that  therefore  he  ought  to  derive  the  ben- 
efits of  another  title.''  If  the  sale  were  in  good  faith,  the  title  subsequently 
acquired  would  inure  to  his  grantees;  because  it  was  fraudulent  is  no  reason 
why  it  should  not  inure.  Dunbar  v.  McFall,  9  Humph.  505 ;  Oibba  v.  Thayer, 
6  Gush.  30;  Greenh.  Pub.  Pol.  62. 

We  conclude  the  judgment  of  the  court  below  ought  to  be  affirmed,  in  so 
far  as  it  adjudged  that  Biering  should  recover  the  goods  sequestered,  and  that 
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it  be  rendered  in  his  favor  upon  appellee's  plea  in  reconvention,  and  that  ap- 
pellee take  nothing  by  his  plea,  and  that  appellee  pay  the  costs  of  this  appeal 
and  of  the  lower  court,  and  it  is  so  ordered. 

WnxiB,  G.  J.  Report  of  commissioners  of  appeals  examined,  their  opinion 
adopted,  and  the  judgment  affirmed,  so  far  as  it  adjudged  that  Biering  recover 
the  goods  sequestered,  and  that  appellee  take  nothing  by  his  plea,  and  pay 
the  costs  of  this  appeal  and  of  the  court  below. 


Blakeley  e.  State. 
{Court  of  Appeals  of  Texas.    January  11, 1888.) 

L  HOMICIBK— ACCBSSOBT— INDICTMSXT. 

An  indictment  charging  that  the  defendant,  knowing  of  the  commission  of  a 
murder,  concealed  and  aided  the  murderer  in  order  that  he  might  evade  an  arrest 
and  trial  for  the  pfCense,  is  sufficient,  under  Fen.  Code  Tex.  art.  86,  defining  an  ac- 
cessory. 
2.  Baice— ACCS880BT— What  Constitutes. 

Immediately  after  the  commission  of  homicide,  the  principal  and  the  accused 
had  a  private  conversation,  after  which  the  principal  mounted  a  horse  and  disap- 
peared!, and  the  accused  induced  the  only  two  other  witnesses  of  the  crime  to  tes- 
tify to  a  statement,  fabricated  by  himseli,  to  the  end  that,  upon  trial,  the  principal 
might  be  acquitted  or  released  on  nominal  bond.  Held  sufficient  to  consUtute  the 
accused  an  accessoiy. 

%,  SaMB— ACCESSOBT  TO  MUBDEB-— BiHULTANBOUS  SUBOBNATION  OV  PEBJUBT. 

That  the  facts  proved  to  show  aid  to  the  principal  would  constitute  the  offense  of 
Bobomation  of  perjury  will  not  defeat  the  prosecution  of  the  accused  as  an  acces- 
soiy to  murder. 
4  OaiMXSAi.  Law— AoooMFLiOES— Who  abe— Unoobbobobatbd  TESTHfOKT. 

The  only  evidence  to  prove  the  accused  an  accessory  to  murder  was  that  of  two 
witnesses,  who  claim  to  have  been  induced  by  accused  to  swear  falsely,  and  who 
had  sworn  falsely,  before  the  coroner's  jury,  in  order  to  prevent  the  arrest  and 
trial  of  the  principal.  If  eld,  that  such  witnesses  were  accomplices,  upon  whose 
uncorroborated  testimony  accused  could  not  be  found  guilty  as  an  accessory,  under 
Texas  statute,  (Code  Crim.  Proc.,  art.  741.)  which  declares  that  a  conviction  cannot 
be  had  upon  line  testimony  of  an  accomplice,  unless  corroborated  by  other  evidence. 

Appeal  from  district  court,  Falls  county;  Eugene  Williahs,  Judge. 

Indictment  of  an  accessory  to  murder.  See  May  v.  State^  4  S.  W.  Rep. 
591,  for  an  account  of  the  case  of  the  principal.  The  evidence,  which  was 
substantially  the  same  in  this  case  as  in  that  of  the  principal,  showed  a  kill- 
ing of  one  Baffin  by  May  in  the  presence  of  this  defendant  and  two  other 
witnesses;  that  after  the  murder  this  defendant  and  May  had  a  private  con- 
versation, after  which  May  mounted  a  horse  and  disappeared ;  that  this  de- 
fendant induced,  through  fear,  the  other  witnesses  to  testify,  upon  the  in- 
quest over  Baffin's  body,  that,  when  May  shot  Baffin,  May  was  fleeing  from 
Baffin,  who  was  pursuing  him,  and  striking  at  him  with  a  knife.  Bef end- 
ant  was  sentenced  to  an  imprisonment  of  five  years  in  the  penitentiary,  and 
appeals. 

Alexafider,  Winter  d  Dickinson,  for  appellant.  Asst.  Atty,  Gen,.  David- 
son, for  the  State 

White,  P.  J.  This  is  a  companion  case  to  May  v.  State,  23  Tex.  App.  146, 
4  S.  W.  Bep.  591.  In  the  first  count  the  indictment  charges  May  with  the 
mnrder  of  Berush  Baffin;  and  in  the  second  count  the  charge  as  set  forth 
against  the  appellant  is  that  "after  the  commission  of  the  aforesaid  offense  of 
murder  by  the  said  Erasmus  May,  as  aforesaid,  and  well  knowing  the  said 
Erasmus  May  to  have  committed  said  offense,  Steve  Blakeley,  the  defendant, 
did  then  and  there  unlawfully,  willfully,  and  feloniously  conceal  and  give  aid 
to  said  £rasmus  May,  in  order  that  he  (the  said  Erasmus  May)  might  evade 
an  arrest  and  trial  for  said  offense;  and  so  the  grand  jurors  aforesaid,  upon 
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their  oaths  aforesaid,  do  say  that  he  (the  said  Steve  Blakeley)  did  then  and 
there  become  and  make  himself  an  accessory  to  the  murder  and  killing  of  the 
said  Derush  Baffin  by  the  said  Erasmus  May,  in  the  manner  and  form  as 
aforesaid,  contrary,"  etc.  The  indictment  sufficiently  charged  the  offense, 
(Will.  Grim.  Forms,  No.  539,)  under  article  86,  Pen.  Code,  which  defines  the 
crime  in  the  following  language:  '*  An  accessory  is  one  who,  knowing  that  an 
offense  has  been  committed,  conceals  the  offender,  or  gives  him  any  other 
aid,  in  order  that  he  may  evade  an  arrest  or  trial,  or  the  execution  of  his  sen- 
tence. But  no  person  who  aids  an  offender  in  making  or  preparing  his 
defense  at  law,  or  procures  him  to  be  bailed,  though  he  afterwards  escape, 
shall  be  considered  an  accessory."  At  the  appellant's  trial  in  the  court  be- 
low, the  matters  proved  in  behalf  of  the  prosecution,  to  establish  the  crime 
alleged,  were  objected  to  by  the  defendant,  both  as  irrelevant  and  insufficient 
to  the  issue.  It  is  insisted  that  the  facts  permitted  to  be  proved  did  not  go 
to  show  either  that  defendant  concealed  May,  or  that  he  gave  him  such  aid 
as  to  enable  him  to  evade  an  arrest  or  trial.  In  brief,  the  facts  proved  were 
that,  immediately  after  the  homicide,  this  defendant  and  May  went  off  by 
themselves,  and  had  a  private  conversation,  after  which  May  mounted  a 
horse  and  rode  off.  Defendant  then  told  the  only  other  two  parties  who  were 
present  that  they  must  swear  before  the  coroner's  jury  to  a  certain  state  of 
facts  which  he  then  and  there  detailed,  and  that,  if  they  did  so,  it  would  ap- 
pear to  said  jury,  and  they  would  so  find,  that  May  was  justifiable,  in  self-de- 
fense, in  killing  Daffin,  and  he  would  either  be  exonerated  entirely,  or  put  upon 
a  very  light  bond  to  answer  the  charge.  Acting  upon  these  suggestions,  and 
through  fear  of  May  and  defendant,  the  two  witnesses  did,  at  the  coroner's 
inquest,  swear,  as  did  also  Blakeley,  to  the  fabricated  statement  of  the  occur- 
rence as  devised  by  Blakeley;  and  the  result,  as  anticipated  by  Blakeley,  was 
that  May  was  subsequently  placed  under  a  nominal  bond,  and  that  the  grand 
jury,  for  several  terms  of  the  district  court  thereafter,  failed  to  indict  him  for 
the  murder,  and  he  was  only  indicted  after  it  leaked  out  and  was  ascertained 
that  the  testimony  given  by  the  witnesses  at  the  inquest  was  false  and  perjured. 
On  May's  trial,  under  indictment  for  the  murder,  the  two  witnesses  who  had 
sworn  on  the  inquest  to  the  fabricated  statement  of  Blakeley  testified  that 
they  had  sworn  falsely,  and  developed  the  reasons  and  inducements  causing 
them  to  do  so.  They  also  stated,  as  they  declared,  truthfully,  the  facts  at- 
tendant upon  the  homicide  as  they  actually  did  occur;  and  upon  this  their  tes- 
timony, corroborated  as  it  was  by  other  evidence.  May  was  convicted  of  mur- 
der of  the  necond  degree,  and  his  punishment  affixed  by  the  verdict  and 
judgment  of  the  court  was  a  term  of  75  years  in  the  penitentiary,  which 
judgment,  on  appeal,  was  afterwards  affirmed  by  this  court.  May  v.  State^ 
supra.  It  is  perhaps  necessary  we  should  further  state  that  after  the  conver- 
sation between  May  and  defendant,  immediately  following  upon  the  killing, 
and  after  he  had  mounted  a  horse  and  ridden  off  as  above  stated,  May  did  not 
appear  at  the  coroner's  inquest,  nor  was  he  seen  for  a  day  or  tw<r  thereafter, 
until  his  appearance  before  the  justice  of  the  peace  to  enter  into  the  nominal 
bond  for  his  appearance  above  mentioned. 

On  this  appellant's  trial  as  accessory,  the  two  witnesses  also  testified,  as  in 
May^s  Ca^e,  to  the  facts  with  regard  to  the  fabricated  testimony  at  the  in- 
quest, and  to  the  facts  as  they  actually  occurred.  The  objections  presented 
to  this  testimony  are  thus  stated  in  the  able  brief  of  the  counsel  for  appel- 
lant: "We  submit  that,  under  our  statute,  the  *aid'  given  to  an  offender 
which  the  law  denounces,  is  something  which  relates  to  the  personal  conduct 
of  the  offender  after  the  offense,  or  an  aid  which  obstructs  the  operation  of 
the  law  in  its  executive  branch, — such  as  concealing  the  person  of  the  offender, 
or  advising  him  how  to  escape  pursuit,  furnishing  him  means  to  make  his  fiight^ 
putting  persons  in  pursuit  off  the  track ;  and  not  an  aid  which  causes  justioe 
to  slumber,  or  perverts  its  course, — such  as  compounding  with  a  felon,  con- 
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cealing  the  transaction,  either  by  silence  or  by  perverting  the  facts,  so  as  to 
make  that  appear  innocent  which  in  truth  is  not."  Mr.  Bishop  says:  "The 
true  test  whether  one  is  an  accessory  after  the  fact  or  not  is  whether  what  he 
did  was  by  way  of  personal  help  to  his  princip.il  to  elude  punishment;  the 
kind  of  help  being  unimportant."  1  Bish.  Grim.  Law,  (7th  £d.)  §  695.  Mr. 
Wharton  says:  "Any  assistance  given  to  one  known  to  be  a  felon,  in  order 
to  hinder  his  apprehension,  trial,  or  punishment,  is  sufficient,  it  is  held,  to 
make  a  man  an  accessory  after  the  fact."     1  Whart.  Grim.  Law,  (8th  Ed.) 

We  are  of  the  opinion  that  the  facts  we  have  stated,  and  upon  which  thia 
case  rests,  bring  it  within  the  purview  of  the  general  law  and  our  statute 
{supra)  as  to  accessories.  Appellant,  if  he  did  not  in  fact  conceal  May  until 
the  perjured  testimony  was  given  which  justified  him  before  the  inquest,  cer- 
tainly aided  him  to  the  extent  that  he  was  not  arrested  and  punished  for  hia 
crime  until  the  perjury  was  discovered,  and  but  for  the  discovery  the  aid  which 
defendant  attempted  to  give  him  would  have  proved  effectual  in  affording 
him  i>erfeGt  and  complete  immunity  from  apprehension,  trial,  and  punish- 
ment for  the  murder  he  had  committed.  It  is  true  that,  under  the  facts  dis- 
dosed,  the  defendant  might  have  been  prosecuted  and  convicted,  under  our 
statute,  for  subornation  of  perjury,  (Pen.  Gode,  art.  199;)  but  this  fact  did 
not  destroy  nor  affect  his  relation  to  the  murder  as  an  accessory.  It  was  sim- 
ply a  question  with  the  prosecution  as  to  which  of  the  offenses  he  should  be 
tried  for. 

l¥e  have  discussed  this  branch  of  the  case  thus  lengthily  because  of  the  fact 
that  our  statute  as  to  accessories  has  never  before  been  directly  construed. 
The  disposition  of  the  case,  however,  on  this  appeal,  must  turn  upon  another 
question.  The  main  issue  in  this  case,  so  far  as  this  defendant  was  concerned^ 
is,  did  defendant  fabricate  the  testimony,  and  did  he  induce  the  two  witnesses 
Kelson  and  Henderson  to  swear  to  the  same  before  the  coroner*s  inquest? 
This  question  is  the  all-importiint,  and  it  is  the  primary  one,  requisite  in  the 
establishment  of  his  guilt  as  accessory  to  the  murder.  Without  that  essential 
fact  being  asceilained,  positively  and  conclusively,  his  guilt  is  not  established. 
Kow,  it  is  in  proof  that  the  defendant  and  these  two  witnesses  were  alone 
present  when  the  matters  transpired  with  regard  to  the  fabricated  statement 
about  which  they  have  testified;  that  is,  that  he  told  them  what  they  should 
swear,  and  Induced  them  to  swear  it.  In  agreeing  to  do  so,  and  in  doing  so, 
no  matter  what  the  motive,  they  made  themselves  accomplices  or  particeps 
criminis  in  the  offense  which  was  committed,  by  their  false  testimony.  If  a 
witness  implicates  himself,  it  is  immaterial  that  he  claims  to  have  been  co- 
erced. Davis  V.  State,  2  Tex.  App.  588;  Freeman  v.  State,  11  Tex.  App. 
92.  Our  statute  declares  that  "a  conviction  cannot  be  had  upon  the  testi- 
mony of  an  accomplice,  unless  corroborated  by  other  evidence  tending  to  con- 
nect'the  defendant  with  the  offense  committed;  and  the  corroboraton  is  not 
BuflScient  if  it  merely  shows  the  commission  of  the  offense.  '*  Gode  Grim.  Proc 
art.  741.  It  is  well  settled  that  a  conviction  cannot  be  had  upon  the  uncor- 
roborated testimony  of  two  or  more  accomplices.  Roberts  v.  State,  44  Tex. 
119;  Carroll  v.  State,  3  Tex.  App.  117;  Lacy  v.  State,  7  Tex.  App.  404.  One 
accomplice  cannot  corroborate  himself,  (Hannahan  v.  State,  1  Tex.  App. 
664,)  and  the  evidence  of  one  accomplice  cannot  be  corroborated  by  another. 
Heath  v.  State,  7  Tex.  App.  464;  Qomales  v.  State,  9  Tex.  App.  374;  Phil- 
lips  V.  State,  17  Tex.  App.  169.  Outside  the  accomplice  testimony  of  the 
two  witnesses,  there  is  no  evidence  that  defendant  fabricated  and  procured  and 
induced  them  to  testify  to  the  same  on  the  coroner's  inquest.  No  one  else 
was  present  and  heard  him  tell  them  so,  or  saw  him  when  the  purported  state- 
ment was  made  to  them  by  defendant,  or  saw  the  parties  together  and  under 
circumstances  which  would  go  to  corroborate  their  testimony  on  this  trial  as 
to  that  fact.    On  May's  trial,  the  physical  facts  proved  by  other  witnesses 
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And  other  evidence  directly  contradicted  and  disproved  the  evidence  at  the  cor- 
oner's inquest,  and  corroborated  these  accomplices  in  swearing  that  that  evi- 
•dence  was  untrue,  and  that  what  they  testified,  criminating  May,  on  the  trial, 
was  true.  But  that  was  a  different  case  and  a  different  issue  from  the  one 
here  presented.  It  is  absolutely  essential  to  the  guilt  of  defendant,  in  this 
proceeding,  that  it  should  be  proved  that  he  told  them  what  to  swear,  and  in- 
•duced  them  to  swear  it.  Proof  that  it  was  false  amounts  to  nothing,  if  the 
first  proposition  be  not  established,  because  they  might  have  sworn  falsely 
upon  their  own  motion,  and,  for  aught  that  appears,  they  might  have  per- 
suaded defendant  to  do  so,  and  in  either  event,  defendant  would  not  be  guilty. 
The  fact  that  defendant  himself  swore  on  the  coroner's  jury  as  they  did  does 
not  amount  to  a  corroboration  of  their  statement  that  he  induced  or  made 
ihem  swear  as  they  did. 

Under  the  law  and  the  evidence,  we  are  constrained  to  hold  that  the  case 
against  appellant  is  not  established  with  that  certainty  which  would  author- 
ize us  to  permit  it  to  stand  as  a  precedent,  because  the  accomplice  testimony 
upon  which  it  rests  has  not  been  corroborated;  wherefore  judgment  is  re- 
versed, and  the  cause  is  remanded. 


Thumm  t>.  State. 

{Court  of  Appeals  of  Texas.    January  28, 1888.) 

Homicide— Self-Defense—Man8lauohter--Evidenob  to  Present  Issue. 

The  evidence  showed  that  the  defendant  went  into  the  oountv  clerk's  office,  where 
deceased  was  writing,  and  began  to  beat  him  over  the  head  with  his  fists,  and  then 
with  a  large  mucilage  bottle,  until  the  bottle  broke,  and  the  deceased,  followed  by 
defendant,  rushed  from  the  room,  bleeding  and  staggering,  through  a  hall,  and  out 
onto  a  porch,  where  he  whirled  about,  drew  a  pistoL  and  shot  at  defendant,  who 
was  then  standinsp  in  the  office,  with  his  head  outside  the  door,  and  facing  deceased ; 
upon  which  shot  aef endant,  wno  would  have  been  in  perfect  safety  by  withdrawing 
his  head  inside  the  door,  immediately  drew  a  revolver  and  shot  deceased.  HeloL, 
that  these  facts  raised  an  issue  as  to  murder  only,  and  did  not  present  any  issue  as 
to  self-defense  or  manslaughter.  ^ 

Appeal  from  district  court,  Kendall  county;  T.  M.  Paschal,  Judge. 

Appellant  was  indicted  in  Medina  county,  Texas,  charging  him  with  the 
murder  of  J.  W.  Hildebrandt  in  that  county  on  the  22d  of  June,  1887.  The 
court,  of  its  own  motion,  changed  the  venue  to  Kendall  county,  where  trial 
was  liad  at  the  October  term,  1887,  resulting  in  verdict  of  guilty  of  murder 
in  second  degree. 

Waltout  Hill  cfe  Waltonttov  appellant.  Asst  Atty,  Gen.  Davidson,  for  the 
State. 

WiLLSON,  J.  Notwithstanding  the  voluminous  record  in  this  case,  there 
are  but  two  questions  of  importance  presented  by  it  for  determination.  Those 
questions  are:  (1)  Did  the  trial  court  err  in  omitting  and  refusing  to  in- 
struct the  jury  upon  the  law  of  self-defense?  (2)  Did  it  err  in  omitting  and 
refusing  to  instruct  the  jury  upon  the  law  of  manslaughter?  The  answer  to 
these  questions  must  be  found  in  the  evidence. 

The  charge  of  the  court  is  always  suflBcient  if  it  distinctly  sets  forth  the  law 
applicable  to  the  evidence;  and  it  is  only  necessary  to  give  such  instructions 
ss  are  applicable  to  every  legitimate  deduction  to  be  drawn  from  the  facts  in 
proof.  Evans  v.  State,  13  Tex.  App.  225.  The  charge  must  be  tested  by 
the  evidence.  Where  the  issue  of  self-defense  is  not /airly  raised  by  the  evi- 
dence, no  charge  upon  that  issue  is  required,  or  should  be  given.    Smith's 

^  As  to  when  a  homicide  is  justifiable,  see  People  v.  Robertson,  (Cal.)  8  Pac.  Rep.  600, 
and  note;  State  v.  Donnelly,  (Iowa,)  27  N.  W.  Rep.  869,  and  note:  Darbey  v.  State^ 
(Ga.)  8  8.  E.  Rep.  668;  Lynch  v.  State,  (Tex.)  6  S.  W.  Rep.  190;  Stanley  v.  Com.,  (Ky.) 
Id.  155;  Duncan  v.  State,  (Ark.)  Id.  164;  Fallin  v.  Bute,  (Ala.)  8  South  Rep.  525. 
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Case,  22  Tex.  App.  816,  3  S.  W.  Rep.  684;  Wallace  v.  State,  20  Tex.  App. 
360.  In  the  absence  of  evidence  tending  to  establish,  or  that  creates  a  doubt, 
as  to  whether  the  homicide  be  of  a  lower  graiie  than  murder,  it  is  unnecessary 
and  improper  for  the  court  to  charge  upon  manslaughter.  Willson,  Tex,  Crim. 
Laws,  8§  986,  1030,  1070. 

Briefly  but  substantially  stated,  the  evidence  in  this  case  is  as  follows:  At 
the  time  of  the  homicide,  the  defendant  was  the  sheriff  of  Medina  county,  in 
the  court-house  of  which  county  the  killing  occurred.  Deceased  was  a  law- 
yer, a  resident  oif  San  Antonio,  and  was  in  the  court-house  of  Medina  county 
attending  to  business  in  the  office  of  the  county  clerk.  Defendant  and  de- 
ceased were  not  on  friendly  terms.  They  were  at  enmity  with  each  other. 
The  cause  of  this  state  of  feeling  between  them  is  not  fully  disclosed  by  the 
evidence,  nor  was  it  material  that  it  should  have  been.  Defendant  is  a  large^ 
athletic,  physically  powerful  man«  while  deceased  was  a  small  man,  crippled 
in  one  arm.  Deceased  was  sitting  before  a  desk  in  the  clerk's  office,  engaged 
in  writing  or  the  examination  of  records.  There  was  but  one  other  person 
in  the  office,  an  aged  man,  who  testified  in  the  case.  Defendant  went  inta 
tlie  office,  saw  the  deceased,  the  side  of  deceased  being  towards  the  door 
through  which  defendant  entered  the  office.  Upon  seeing  deceased  and  the 
old  man,  the  defendant  stopped  a  moment,  looked  at  the  old  man;  then  calmly 
approached  the  deceased,  and,  without  warning,  began  striking  the  deceased 
over  the  head  with  his  fist.  Deceased  turned  his  head  towards  defendant,  and 
threw  up  his  arm  as  if  to  protect  himself  from  the  blows  being  inflicted  upon 
him  by  defendant.  Defendant  then  seized  a  large  mucilage  bottle,  which 
was  about  half  full  of  mucilage,  and  which  weighed  more  than  one  pound, 
and  with  this  bottle  struck  deceased  over  the  head,  continuing  to  so  strike  him 
until  the  force  of  the  blows  shattered  the  bottle.  Deceased,  wounded,  bleeil- 
ing,  and  staggering,  fled  from  the  room,  defendant  following  him  closely. 
Deceased  passed  out  of  the  room  door  into  a  hall,  and  thence  onto  a  porch,  a 
few  feet  distant,  drew  a  pistol,  wheeled  suddenly  around,  and  fired  back  into 
the  hall  which  he  had  just  passed  through.  Defendant,  at  the  time  of  this 
shot  by  deceased,  was  standing  at  the  office  door,  with  his  left  hand  upon  the 
door,  his  right  hand  banging  down  by  his  side,  his  head  just  outside  the  door- 
way, facing  in  the  direction  of  the  deceased,  and  the  remainder  of  his  person 
inside  the  office.  When  deceased  fired  back  into  the  hall,  defendant  instantly 
drew  his  pistol,  fired  and  killed  deceased,  the  deceased  firing  a  second  shot  al- 
most simultaneously  with  the  fatal  shot  fired  by  the  defendant.  These  are 
the  leading  facts  of  the  case. 

Do  these  facts  fairly  raise  the  issue  of  self-defense?  We  think  not.  Let 
us  apply  the  law  to  them.  It  is  an  elementary  principle  of  the  law  that  self- 
defense  is  a  defensive  and  not  an  offensive  act,  and  must  not  exceed  the  bounds 
of  mere  defense  and  prevention.  There  must  be  at  least  an  apparent  neces- 
sity to  ward  off  by  force  some  unlawful  and  violent  attack.  It  is  a  right  based 
upon  and  limited  by  necessity.  Willson,  Tex.  Crim.  Laws,  §  969.  In  this 
case,  to  our  minds,  the  evidence  shows  that  no  such  necessity  as  the  law  con- 
templates as  a  justification  for  homicide  existed.  The  defendant  was  inside 
the  room,  protected  by  impenetrable  rock  walls  from  the  shots  of  the  deceased. 
Deceased  was  not  advancing  upon  him,  but  was  standing  upon  the  porch, 
firing  back  into  the  hall.  All  that  the  defendant  had  to  do  to  fully  protect 
himself  from  the  shots  of  the  deceased  was  to  withdraw  his  head  from  the 
door.  This  done,  and  he  was  safe.  He  had  every  advantage  of  the  deceased. 
He  was  cool  and  collected,  armed  with  a  six-shooter,  securely  ensconsed  in 
walls  of  stone.  His  adversary  was  wounded,  bleeding,  and  excited,  and  could 
not  advance  upon  or  get  a  shot  at  the  defendant  without  exposing  himself  to- 
a  fair  and  first  shot  from  the  defendant.  It  is  true  that  a  person,  when  un- 
lawfully attacked,  is  not  bound  to  retreat  in  order  to  entitle  him  to  the  benefit 
of  Uie  plea  of  self-defense.    But  that  rule  cannot  be  made  applicable  to  the 
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facts  of  this  case.  It  did  not  require  retreat  on  the  part  of  the  defendant  to 
place  himself  beyond  the  reach  of  danger  from  the  deceased.  It  required  only 
a  cessation  of  hostile  pursuit  of  the  deceased.  He  had  not  ceased  such  pur- 
suit; he  had  not  abandoned  the  attack;  he  was  still  following  it  up,  butcau* 
tiously  and  coolly,  evidently,  as  we  think  the  facts  show,  hoping  for  and  ex- 
pecting that  deceased,  in  his  bruised  and  half-crazed  condition,  would,  by 
some  act,  furnish  a  faint  excuse  for  a  fatal  shot.  He  did  not  miscalculate 
the  result.  He  saw  his  opportunity,  and,  with  the  coolness  of  the  practiced 
slayer,  he  availed  himself  of  it.  We  fail  to  perceive  from  the  evidence  that 
any  necessity  for  the  homicide  existed.  But  again,  to  one  who  brings  on  an 
affray,  or  who  prepares  himself  for  an  encounter  in  which  he  intends  to  wreak 
his  malice,  the  plea  of  self-defense  is  not  available,  though  his  own  life  he  im- 
periled in  the  affray.  If  a  person,  by  his  own  wrongful  act,  brings  about  the 
necessity  of  taking  the  life  of  another  to  prevent  being  himself  killed,  he  can- 
not say  that  such  killing  was  in  his  necessary  self-defense.  A  person  cannot 
avail  himself  of  a  necessity  which  he  has  knowingly  and  wil&ully  brought 
upon  himself.  Willson,  Tex.  Crim.  Laws,  §  981.  If  a  person  voluntarily 
engage  in  a  combat,  knowing  that  it  will  oi*  may  result  in  death,  or  some 
serious  bodily  injury,  which  may  produce  the  death  of  his  adversary  or  him- 
self, he  cannot  claim  that  he  is  acting  in  self-defense.  Willson,  Tex.  Crim. 
Laws,  §982.  Apply  these  rules  to  the  facts.  Defendant  brought  on  the  affray, 
and  evidently  with  the  intention  to  wreak  his  malice  upon  the  deceased.  If 
any  necessity  arose  for  him  to  kill  the  deceased  to  protect  himself  from  the  in- 
jury, that  necessity  was  produced  by  his  own  willful  and  malicious  act.  It 
is  argued  by  his  counsel  that  if  he  made  the  assault  upon  the  deceased  in  the 
iirst  instance,  with  no  intent  to  kill  or  inflict  serious  bodily  harm  upon  him, 
but  with  the  intention  merely  to  inflict  upon  him  an  ordinary  battery,  he 
would  not  be  wholly  deprived  of  the  right  of  self-defense,  but,  under  the  doc- 
trine of  imperfect  or  abridged  self-defense,  he  would  not  be  guilty  of  a  higher 
grade  of  homicide  than  manslaugher.  Without  pausing  to  discuss  the  doc- 
trine of  imperfect  self-defense,  we  will  dispose  of  the  matter  by  saying  that 
in  our  judgment  it  is  not  applicable  to  the  evidence  in  this  case.  As  we  view 
the  evidence,  the  defendant  deliberately,  and  with  the  formed  design  to  kill 
the  deceased,  or  to  inflict  upon  him  serious  injury,  which  would  probably  re- 
sult in  death,  made  a  violent,  dangerous,  and  brutal  assault  upon  him.  £ven 
a  battery  with  the  flst  of  a  man  of  his  great  physical  weight  and  strength,  in- 
flicted upon  an  emaciated,  feeble,  and  crippled  man,  such  as  the  deceased  was 
proved  to  be,  would  be  capable  of  inflicting  serious  bodily  harm,  which  might 
probably  cause  the  death  of  the  assaulted  party.  But  not  content  to  use  the 
greatly  superior  physical  power  which  nature  had  endowed  him  with,  he  re- 
sorted to  the  use  of  a  dangerous,  if  not  a  deadly,  weapon,  and  with  it  inflicted 
blow  after  blow  upon  his  helpless  and  unresisting  victim.  He  used  this 
weapon  until  it  was  shattered  into  fragments  by  the  force  of  his  powerful 
blows.  What  intent  was  actuating  him  throughout  this  brutal  assault?  Was 
it  merely  to  inflict  an  ordinary  battery  ?  It  would  be  doing  violence  to  the 
truth  and  to  reason  to  so  concluded  It* is  manifest  to  our  minds  from  the  evi- 
dence that  the  assault  was  made  by  him  in  the  flrst  instance  with  a  deadly  in- 
tent; with  a  heart  regardless  of  social  duty,  and  fatally  bent  on  mischief; 
with  the  purpose  and  formed  design  that  such  assault  should  result  in  the 
death  of  the  man  he  hated.  There  is  no  room,  it  seems  to  us,  for  the  impartial 
mind  to  reach  any  other  conclusion  from  the  evidence  as  to  the  intent  of  the 
defendant.  We  cannot  construe  the  facts  so  as  to  make  them  fairly  raise  the 
issue  of  even  imperfect  self-defense.  We  are  clearly  of  the  opinion,  there- 
fore, that  the  court  did  not  err,  but  acted  properly  in  omitting  and  refusing 
to  charge  the  jury  upon  the  law  of  self-defense.  This  view  of  the  matter 
disposes  also  of  the  question  as  to  manslaughter.  It  is  only  upon  the  theory 
of  imperfect  self-defense  that  manslaughter,  in  this  case,  could  be  predicated. 
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and  as  in^wrfect  self-defense  does  not  arise  upon  the  facts,  neither  does  the 
issue  of  manslaughter. 

We  have  given  to  this  case,  and  to  each  question  presented  by  the  record, 
thorough  consideration.  We  have  bad  the  benefit  of  able  and  exhaustive  ar- 
guments from  counsel  for  the  state  and  defendant.  We  have  arrived  at  our 
conclusions,  not  hastily,  but  deliberately  and  thoughtfully,  and  our  undivided 
and  mature  judgment  is  that  the  conviction  is  in  no  respect  erroneous*  and 
should  be  affirmed,  and  it  is  so  adjudged. 


Blain  v.  State. 
{Court  of  Appeals  of  Texas.    January  25, 1888.) 

L  CamrxAJL  L^w— Evidbncs— Pbincipaus  and  Accomplices. 

On  trial  for  larceny,  declarations  of  a  co-defendant,  indicted  subsequently  to  the 
declarations,  are  inadmissible,  under  the  rule  that  persons  charged  as  principals, 
aocomplioes,  etc,  cannot  testify  for  each  other.^ 
Sw  SAXK—PitnrGiPAJLB— Common  Intent. 

A  charge  that  they  who  act  together  with  a  oonunon  intent  to  commit  a  crime, 
although  they  may  be  not  bodily  present,  are  guilty  as  principals,  provided  the  crime 
is  committed  during  the  existence  and  in  execution  of  such  common  intent,  held  cor- 
rect 

&  L4BCENT->PBO0r->Sl7PlT0I1IKCT. 

Btolen  cattle,  which  defendant  denied  he  had,  were  found  by  the  sheriff  in  his  pos- 
session.  After  promising  to  keep  them  in  his  pen  until  identified,  he  turned  them 
loose  in  his  pasture,  did  not  help  to  hunt  for  them,  and  subsequently  two  were  found 
shot,  with  their  ears  cut  off.  ms  explanation  of  his  possession  was  shown  to  be  un- 
Inie.    Heldj  the  evidence  supported  the  conviction.*^ 

Appeal  from  district  court,  Oonzales  county;  George  MgCormick,  Judge. 

Indictment  for  larceny.  The  indictment  charged  defendant,  Joseph  K. 
Blahi,  and  one  Barber,  jointly,  with  the  theft,  on  April  16,  1887,  of  five  head 
of  cattle  belonging  to  one  Jobe.  Defendant,  being  tried  alone,  was  convicted, 
and  sentenced  to  two  years'  imprisonment.  In  substance  the  proof  showed 
that  Jobe  missed  five  of  his  two-year-old  steers  from  his  pasture  about  the 
time  alleged  in  the  indictment, — ^two  red  in  color,  and  three  roan,  and  all 
branded  **  JOB."  In  March,  1886,  witness  had  sold  Barber  12  head  of  cattle, 
—11  two  years  old,  and  the  remaining  one  three  years  old.  I.ate  in  April, 
1887,  an  employe  of  Jobe,  passing  through  the  Houston  pasture,  of  which  de- 
fendant had  charge,  saw  two  of  the  animals  which  Jobe  had  lost.  A  few  days 
later  the  sheriff  with  a  posse  went  to  the  Houston  pasture  to  hunt  Jobe's  an- 
imals. Defendant  told  them  that  there  was  but  one  "JOB"  animal  in  the 
pasture,  which  was  the  four-year-old  steer  sold  by  Jobe  to  Barber.  The  sheriff 
failed  to  find  any  "JOB**  cattle  in  the  pasture,  and  returned  to  Gonzales,  but 
afterwards  his  posse,  while  passing  through  a  lane  which  separated  the  Hous- 
ton from  other  pastures,  found  five  steers  which  answered  to  the  description 
given  by  Jobe  of  his  lost  animals,  except  that  besides  the  ''JOB''  brand  they 
were  freshly  branded  in  the  "OLO"  brand  and  "7"  brand.  When  the  party 
started  to  drive  the  herd  off,  defendant,  who  was  armed,  objected ;  claimed 
that  he  had  bought  the  cattle  of  Barber,  and  promised  that  if  they  were  left 
in  his  pen  until  identified  by  Jobe,  he  would  furnish  them  necessary  food  and 
water.    When  theposse  returned  for  them  two  or  three  days  later,  they  were  not 


^Gonoeming  the  necessity  of  corroborating  the  testimony  of  an  accomplice,  in  order 
to  sustain  a  conviction,  and  the  extent  of  such  corroboration,  see  People  v.  Elliott,  (N. 
T.)  12  N.  B.  Rep.  003,  and  note;  People  v.  Kunz,  (Gal.)  14  Pao.  Rep.  886:  Patterson  v. 
Com.,  (Kv.)  saw.  Rep.  887;  People  v.  Clough,  (Cal.)  15  Pao.  Rep.  5;  State  v.  Dana, 
(Vt.)  10  AtL  Rep.  727;  Dodson  v.  State,  (Tex.)  6  S.  W.  Rep.  648;  Boyd  v.  State,  Id.  858. 
As  to  who  is  an  accomplice  within  the  rule,  see  Smith  v.  state,  (Tex.)  5  S.  W.  Rep.  219, 
and  note. 

*  As  to  what  constitutes  larceny,  see  Boyd  v.  State,  (Tex.)  6  S.  W.  Rep.  858,  and  note; 
Willi.  V.  State,  Id.  867. 
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in  the  pen,  and  defendant  admitted  that  he  had  turned  them  into  the  pasturer 
but  did  not  offer  nor  help  to  hunt  for  them.  Search  failed  to  discover  them,, 
but  several  days  afterwards  another  posse  made  a  search  of  the  pasture,  and 
found  the  dead  bodies  of  two,  each  with  a  bullet  hole  in  it,  and  with  the  ears 
cut  off.  To  some,  defendant  claimed  he  bought  the  animals  from  Barber;  to 
others,  that  he  and  Barber  were  partners.  It  was  proved  that  about  April  1st 
defendant's  brother  drove  about  27  head  of  cattle,  which  he  claimed  to  have 
sold  to  defendant,  to  Barber's  pasture,  where  Barber  put  in  25  head,  includ- 
ing 6  tliree-ytar-old  "JOB"  steers,  some  red  and  some  roan,  which  he  claimed 
to  have  sold  to  defendant.  The  combined  herds  were  put  in  the  "JOB" 
brand,  and  turned  into  the  pasture.  The  testimony  of  two  or  more  witnesses- 
was  offered  to  the  effect  that  when  defendant  was  placed  upon  his  examining 
trial.  Barber,  not  then  (but  now)  under  indictment,  declared  to  them  that 
he  sold  the  animals  to  defendant.  This  evidence  was  excluded.  The  court 
charged  as  follows  regarding  principals  in  crime:  '*A11  persons  are  princi- 
pals who  are  guilty  of  acting  together  in  the  commission  of  an  offense,  when 
an  offense  has  been  committed  by  one  or  more  persons.  The  true  criterroa 
for  determining  who  are  principals  is,  did  the  parties  act  together  in  the  com- 
mission of  the  offense?  Was  the  act  done  in  pursuance  of  a  common  intent, 
and  in  pursuance  of  a  previously  formed  design,  in  which  the  minds  of  all 
united  and  concurred?  If  so,  then  the  law  is  that  all  are  alike  guilty,  pro- 
vided the  offense  was  actually  committed  during  the  existence  and  in  the  exe- 
cution of  the  common  design  and  intent  of  all,  whether  in  point  of  fact  aU 
were  actually  bodily  present  on  the  ground  when  the  offense  actually  took 
place  or  not. "  Defendant  appeals. 
Pouton  &  Fly,  for  appellant.    Asst,  Atty.  Gen.  Davidson,  for  the  State. 

WiLLSON,  J.  1.  It  was  not  error  to  reject  the  declarations  of  Barber  with 
regard  to  the  cattle.  Such  declarations  were  hearsay,  and  besides  were  the 
declarations  of  a  co-defendant.  "Persons  charged  as  principals,  accomplices* 
or  accessories,  whether  in  the  same  or  in  different  indictments,  cannot  be  in- 
troduced as  witnesses  for  each  other."  Code  Grim.  Proc.  art.  731;  Pen.  Code* 
art.  91;  Rutter  v.  State,  4  Tex.  App.  57;  Boothe  v.  State,  Id.  202;  Helm  v. 
State,  20  Tex.  App.  41.  The  same  rule  of  exclusion  would,  of  course,  for  an 
additional  reason,  apply  to  the  declarations  of  such  principal,  accomplice,  or 
accessory,  unless  the  same  constitute  a  part  of  the  res  gestcB. 

2.  We  find  no  error  in  the  charge  of  the  court.  Upon  the  subject  of  prin- 
cipals, it  is  in  harmony  with  the  settled  doctine  established  by  repeated  decis- 
ions of  this  court,  and  is  applicable  to  the  facts  in  proof.  Cook  v.  State,  14 
Tex.  App.  96;  O'Neal  v.  StaU,  Id.  582;  Bean  v.  State,  17  Tex.  App.  60; 
Smith  V.  State,  21  Tex.  App.  107;  Watson  v.  State,  Id.  598. 

3.  In  our  opinion  the  evidence  supports  the  conviction.  Defendant's  ex- 
planation of  his  possession  of  the  cattle  was  shown  to  be  untrue.  Said  expla- 
nations related  to  another  bunch  of  cattle  which  he  had  purchased  from  Barber 
about  one  year  prior  to  the  theft  of  the  cattle  involved  in  this  prosecution. 

Pinding  no  error  in  the  conviction,  the  judgment  is  affirmed. 


Ware  v.  State. 

iCowrt  of  Appeals  of  Texas,    January  7,  I8S8.) 

Assault  and  Battery — Accidental  Injubt. 

Evidence  that  the  accused  accidentally  struck  the  alleged  assaulted  party,  and 
Indirectly  caused  her  to  faU,  shows  no  intention  to  inflict  injury,  and,  no  injury  be- 
ing shown,  a  conviction  for  assault  and  battery  cannot  be  sustained. 

Appeal  from  Victoria  county  court;  R.  H.  Coleman,  Judge. 
Indictment  of  George  Ware,  Jr.,  for  assault  and  battery.    Defendant  in  at- 
tempting to  lead  a  goat  with  a  rope,  was  resisted  by  his  mother  and  others* 
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who  seized  the  rope.     By  jerking  the  rope  suddenly,  defendant's  arm  struck 
his  mother  lightly.     He  then  severed  the  rope  between  his  own  and  his 
mother's  grasp,  causing  her  to  fall.     Trial  and  conviction,  and  defendant  ap- 
peals. 
7.  L.  Hill,  for  appellant.    A^st.  Atty.  Oen.  Davidson,  for  the  State. 

WiiiLSON,  J.  To  constitute  an  assault  and  battery,  unlawful  violence  must 
be  used  upon  the  person  of  another,  and  such  violence  must  be  used  with  the 
intent  to  injure  the  person  upon  whom  it  is  inflicted.  Unlawful  violence,  un- 
accompanied by  such  intent,  does  not  constitute  the  offense.  Willson,  Tex. 
Crim.  Laws,  §§  809, 811.  The  intent  to  injure  will  be  presumed  when  an  in- 
jury has  been  inflicted,  but  when  no  injury  has  been  inflicted  such  presumption 
will  not  prevail,  and  the  intent  must  be  proved.  Id.  §  812.  In  the  case  be- 
fore us,  conceding  that  the  defendant  used  unlawful  violence  upon  the  person 
of  his  mother,  the  alleged  assaulted  party,  it  is  not  shown  that  she  was  in- 
jured by  such  violence,  either  physically  or  mentally,  or  that  he  intended  to 
inflict  any  injury  upon  her,  but,  on  the  contrary,  the  evidence  shows  that  he 
had  no  such  intention.  In  our  opinion  the  verdict  is  not  supported  by  the 
evidence,  and  the  trial  court  erred  in  refusing  the  defendant  a  new  trial.  The 
judgment  is  reversed  and  the  cause  remanded. 


GiLLiLAi^D  V.  State. 

(Ccmrt  of  Appeals  of  Texas.    January  7, 1888.) 

LARcmrr—PBOOF  of— Sutficibnot. 

Defendant,  under  indictment  for  larceny  of  a  horse,  explained  his  possession  of 
the  animal  by  saying  that  he  had  bought  it.  This  explanation  was  corroborated  by 
positive  testimony,  which  was  not  rebutted.  Held,  that  a  conviction  was  against 
the  evidence. 

Appeal  from  district  court,  Ooliad  county;  H.  C.  Pleasants,  Judge. 
Indictment  of  John  GiUiland  for  larceny  of  a  horse.    Trial  and  conviction, 
and  defendant  sentenced  to  five  years'  imprisonment.     He  appeals. 
/.  L.  Hill,  for  appellant.    Asst  Atty.  Gen,  Davidson,  for  the  State. 

White,  P.  J.  No  bill  of  exceptions  having  been  saved  to  the  overruling  of 
defendant's  application  for  continuance,  he  is  not  entitled  to  have  the  matter 
reviewed  in  this  court.  The  last  decision  to  this  effect  is  in  ScotVs  Case,  23 
Tex.  App.  522.  5  S.  W.  Kep.  142.  There  is  but  a  single  bill  of  exceptions  in 
the  record,  and  that  was  saved  to  the  admission  of  testimony  over  objection 
of  defendant.  What  the  objection  was  is  not  stated  in  the  bill.  The  rule  is 
that  the  bill  must  set  forth  the  objections  which  were  interposed,  and  that  ob- 
jections not  afiirmatively  presented  are  deemed  to  have  been  waived.  Bryant 
V.  State,  18  Tex.  App.  107,  and  authorities  cited.  Independently  of  this  rule, 
the  evidence,  we  think,  was  clearly  admissible  as  a  circumstance  going  to 
show  flight,  and  an  effort  to  avoid  a  trial,  by  the  defendant.  Flight  of  a  de- 
fendant after  indictment,  and  after  his  release  on  bail  or  retognizance,  by 
showing  the  forfeiture  of  the  same,  is  a  fact  whicli  may  be  proved  by  the  state. 
Hart  V.  State,  22  Tex.  App.  563,  3  S.  W.  Rep,  741;  Aiken  v.  State,  10  Tex. 
App.  610;  Oose  v.  State,  6  Tex.  App.  121.  In  the  fourth  paragraph  of  the 
charge,  the  court  instructed  the  jury  that,  "upon  the  trial  of  one  charged 
with  the  theft  of  a  horse,  the  possession  of  the  horse,  without  a  written  bill 
of  sale  containing  a  specific  description  of  the  horse,  is  prima  facie  evidence 
against  the  accused  that  the  possession  is  illegal.''  Such  an  instruction  has 
repeatedly  been  denounced  by  this  court  as  decidedly  erroneous,  it  being  upon 
the  weight  of  evidence.  Willey  v.  State,  22  Tex.  App.  408,  3  S.  W.  Rep. 
870,  and  numerous  authorities  cited.  A  special  instruction,  given  at  the  in- 
stance and  request  of  defendant,  it  is  true,  did  modify  the  vice  of  the  charge, 
v.7s.w.no.4 — 16 
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and  perhaps  might  with  some  reason  be  held  to  liave  cured  It.  Garcia  v. 
State,  12  Tex.  App.  336.  Still,  this  is  mere  speculation,  at  best,  and,  had  an 
exception  been  reserved  to  it,  notwithstanding  the  giving  of  the  requested 
instruction,  we  would,  under  well-settled  rules,  have  been  compelled  to  have 
reversed  the  judgment  on  account  of  the  error.  In  paragraph  2  of  the  charge 
of  the  court,  the  jury  were  speciflcally  and  corfectly  instructed  that  "when  one 
charged  with  theft  is  found  in  possession  of  the  stolen  property,  if  he  giye  a 
reasonable  explanation  of  his  possession  of  the  property,  it  then  devolves  u[)on 
the  state  to  show  such  statement  to  be  false;  otherwise,  the  accused  must  be 
acquitted."  Applying  this  charge  to  the  facts  as  proven  on  the  trial,  and 
shown  in  the  record,  we  find  that,  when  defendant  was  first  found  in  posses- 
sion of  the  stolen  animal  by  the  deputy-sheriff  who  was  sent  to  arrest  him, 
he  told  the  officer  that  he  had  bought  the  horse  from  a  man  who  lived  near 
Austin.  He  did  not  say  what  the  man's  name  was,  or  the  price  he  paid  for 
the  horse,  or  where  he  bought  the  horse.  This  explanation  in  itself  is  en- 
tirely reasonable.  Not  only  so,  but  defendant  proved  its  truth  by  his  wit- 
ness Ricketson,  who  testified  with  minute  circumstantiality  to  the  transac- 
tion,— when  and  where  it  took  place,  the  name  of  the  party  who  sold  defendant 
the  horse,  and  the  price  paid  by  defendant,  together  with  the  names  of  several 
other  parties  who  were  present,  and  also  witnessed  the  sale  and  purchase. 
This  explanation  by  defendant,  and  the  testimony  offered  by  him  to  supprt  it, 
have  not  been  disproved,  nor  shown  to  be  false.  We  are  of  opinion  the  ver- 
dict and  judgment  are  against  the  evidence  and  the  charge  of  the  court ;  where- 
fore the  judgment  is  reversed,  and  the  cause  is  remanded  for  another  trial. 


Guest  v.  State. 
{Court  of  Appeals  of  Texas,    January  21, 1S88.) 

1.  Criminal  Law— Indictment  Ck>yERiNO  Felont  ob  Misdemeanor— Verdict. 

Under  an  indictment  which  covers  either  a  felony  or  a  misdemeanor,  the  offense 
being  by  the  charge  of  the  court  submitted  to  the  jury,  a  verdict  not  showing  of 
which  offense  defendant  is  found  guilty  will  not  authorize  a  judgment. 

8.  Larcbnt— Of  Cattle— Joining  Herd— Offer  to  Return. 

Where  the  evidence  tended  to  show  that  neighboring  cattle  followed  defendant's 
herd  in  spite  of  his  efforts,  and  he  at  length  drove  on,  deciding  to  pay  the  owner  or 
replace  them  with  others,  and  afterwards,  having  sent  word  to  tiie  owner,  at  his  re- 
quest helped  to  drive  them  part  of  the  way  back  home,  ?ie2d,  on  trial  for  theft,  that 
the  issues  of  a  voluntary  return  of  the  cattle  by  the  defendant  before  prosecution, 
and  his  explanation  of  his  possession,  should  have  been  submitted  to  the  jury. 

8.  Same— Of  Cattle— Joinino  Herd— Suffioienot  of  Eyidenoe. 

Where  the  evidence  tended  to  show  that  neighboring  cattle  followed  defendant's 
herd  in  spite  of  his  efforts,  and  he  at  length  drove  on,  deciding  to  pay  the  owner  for 
them  or  replace  them  with  oVhers,  and  afterwards,  having  sent  wora  to  the  owner, 
at  his  request  helped  to  drive  them  part  of  the  way  back  nome,  held^  the  evidence 
does  not  support  a  conviction  for  theft. 

4.  Criminal  Law— Argument  of  Counsel— Allusion  to  Former  Conviction. 

In  view  of  Code  Crim.  Proc.  Tex.  art.  788,  providing  that,  in  a  new  trial,  a  former 
conviction  shall  not  be  alluded  to  in  the  arffumcnt,  held^  defendant's  counsel  may 
not  read  to  the  court  and  jury  the  opinion  of  this  court  on  a  former  appeal. 

Appeal  from  district  court,  Refl  River  county;  D,  H.  Scott,  Judge, 
Defendant  was  convicted  under  an  indictment  for  theft,  on  April  15, 1887, 
of  four  head  of  cattle  belonging  to  J.  R.  Johnson,  in  Red  River  county,  and 
fined  $225.  The  court  refused  to  grant  a  new  trial,  and  defendant  appeals. 
The  facts  in  this  case  are  substantially  the  same  as  those  in  a  former  trial  of 
the  defendant  for  the  same  offense,  and  are  stated  at  length  in  the  former  ap- 
peal, reported  in  Quest  v.  State,  5  S.  W.  Rep.  840. 
Sims  ds  Wright,  for  appellant.    Asst,  Atty.  Gen,  Davidson,  for  the  State. 

WiLLSON,  J.    Conceding  that,  under  an  indictment  charging  theft  in  the 
usual  form,  a  defendant  may  be  convicted  of  the  theft  defined  by  article  749* 
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Pen,  Code,  or  of  the  misdemeanor  defined  by  article  767,  Pen.  Code,  and  that 
the  court  did  not  err  in  so  instructing  the  jury,  still  we  must  hold  that  the 
verdict  should  with  reasonable  certainty  show  of  which  offense — the  felony 
or  the  misdemeanor — the  defendant  was  found  guilty.  In  this  case  the  ver- 
dict reads:  "We,  the  jury,  find  the  defendant  guilty  as  charged  in  the  bill  of 
indictment,  and  assess  his  punishment  at  a  fine  of  two  hundred  and  twenty- 
five  dollars."  The  punishment  assessed  is  applicable  to  the  felony  defined  by 
article  749,  and  also  to  the  misdemeanor  defined  by  article  767.  We  cannot, 
therefore,  determine  from  the  punishment  assessed  whether  the  defendant 
was  found  guilty  of  the  felony  or  of  the  misdemeanor.  The  trial  court  upon 
this  verdict  adjudged  the  defendant  guilty  of  the  felony, — that  is,  of  the  theft 
of  cattle, — but  we  are  unable  to  perceive  from  the  record  the  authority  for  so 
adjudging.  The  verdict  finds  him  guilty  as  "charged  in  the  bill  of  indict* 
ment. "  He  is  charged  in  the  bill  of  indictment,  not  only  with  the  theft  of  the 
cattle,  but  with  the  misdemeanor  of  willfully  driving  the  cattle  from  their 
accustomed  range  without  the  consent  of  the  owner.  Both  these  offenses 
were,  by  the  charge  of  the  court,  submitted  to  the  jury.  It  is  impossible  to 
determine  from  the  record  to  which  of  said  offenses  the  verdict  was  intended 
to  apply.  If  the  verdict  had  found  the  defendant  guilty  of  th^t  as  charged 
in  the  indictment,  it  would  have  been  sufl9cient,  although  the  punishment  as- 
sessed was  a  fine,  as  such  punishment  is  authorized  by  the  theft  defined  by 
article  767.  Foster  v.  State,  21  Tex.  App.  80.  But  when  the  indictment,  as 
in  this  case,  charges  an  offense  which  includes  other  offenses,  and  all  the  of- 
fenses covered  by  the  indictment  are  submitted  to  the  jury  by  the  charge  of 
the  court,  a  general  verdict  of  guilty,  assessing  a  penalty  applicable  to  either 
one  of  two  offenses,  is  uncertain  and  will  not  support  a  judgment.  "When 
a  verdict  is  so  defective  and  uncertain  that  the  court  cannot  know  for  what 
offense  to  pass  judgment,  it  should  be  set  aside. "  Slaughter  v.  State,  24  Tex, 
410;  Alston  v.  State,  ^1  Tex.  39;  Senterflt  v.  State,  Id.  186;  Bustei'  v.  StaU, 
42  Tex.  315,  We  can  find  no  precedent  which  holds  such  a  verdict  as  the 
one  rendered  in  this  case  to  be  sufficient  to  authorize  a  judgment.  It  is  a 
matter  of  vital  importance  to  the  defendant  whether  the  jury  found  him  guilty 
of  a  felony  or  a  misdemeanor.  If  he  has  been  convicted  of  a  felony,  he  is 
thereby  deprived  of  important  civil  rights,  which  deprivation  would  not  re- 
sult from  a  conviction  for  a  misdemeanor.  It  was  for  the  jury,  and  not  for 
the  court,  to  declare  whether  he  was  guilty  of  a  felony  or  a  misdemeanor. 
Tlie  jury  failed  to  specify  his  crime,  or  even  to  intimate  that  it  was  a  felony, 
and  yet  the  court  has  adjudged  him  guilty  of  felony.  We  are  clearly  of  the 
opinion  that  the  verdict  does  not  authorize  the  judgment  rendered  and  entered, 
or  any  other  judgment  against  the  defendant.  The  verdict  should  not  have 
been  received  by  the  court,  but,  having  been  received,  it  should  have  been  set 
aside,  and  a  new  trial  should  have  been  granted  the  defendant. 

We  are  of  the  opinion  that  the  evidence,  as  presented  to  us  on  this  appeal, 
fairly  presents  the  issue  of  a  voluntary  return  of  the  alleged  stolen  cattle  by 
the  defendant  into  the  actual  possession  of  the  owner  within  a  reasonable 
time,  and  before  any  prosecution  had  been  commenced  against  defendant  for 
the  taking  of  said  cattle.  We  think  this  issue  should  have  been  submitted  to 
the  jury  under  instructions  from  the  court  applicable  to  the  facts  in  evidence. 
While  the  special  charge  upon  this  issue,  which  was  requested  by  defendant's 
counsel,  was  not  as  full  and  definite  as  it  should  have  been,  it  was  correct  in 
the  abstract,  and  sufficient  to  call  the  court's  attention  to  the  issue,  and  to  the 
law  governing  such  issue.  Pen.  Code,  art.  738;  Bird  v.  State,  16  Tex.  App. 
628;  Dupree  v.  StaU,  17  Tex.  App.  691;  Allen  v.  StaU,  12  Tex.  App.  190; 
Sehultz  V,  StaU,  20  Tex.  App.  316.  The  cattle  returned  to  the  owner  were 
the  identical  cattle  taken  from  him  by  the  defendant,  and  there  is  nothing  in 
the  evidence  to  show  that  they  had  undergone  any  substantial  change.  Horse- 
man V.  StaU,  43  Tex.  363;  Grant  v,  StaU,  2  Tex.  App.  164,    We  are  further 
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of  opinion  that  the  court  erred  in  refusing  to  instruct  the  jury  in  regard  to  de- 
fendant's explanation  of  his  possession  of  the  cattle,  made  when  the  owner  of 
the  cattle  demanded  them  of  him.  We  cannot  agree  with  the  learned  trial 
judge  that  the  right  of  the  defendant  to  the  possession  of  the  cattle  was  not 
challenged  or  called  in  question,  so  as  to  require  of  him  an  explanation  of  his 
possession  of  them.  He  had  possession  of  the  cattle;  the  owner  of  the  cattle 
demanded  them  of  him.  It  was  not  only  the  right  of  the  defendant,  but  it 
was  absolutely  demanded  of  him  by  the  circumstances,  in  order  to  exculpate 
himself  from  the  presumption  of  guilt  of  the  theft  of  the  cattle,  arising  from 
his  possession  of  them,  to  explain  that  possession,  and  remove  such  presump- 
tion if  he  could  do  so.  He  did  explain  his  possession  of  the  cattle,  and  his  ex- 
planation, viewed  in  connection  with  the  other  evidence  in  the  Ciise,  is,  to  our 
minds,  not  unreasonable  or  improbable,  and  its  falsity  was  certainly  not 
proved  by  the  state.  Willson.  Tex.  Crim.  Laws,  §  1300.  In  other  respects 
than  those  above  noticed,  we  find  no  error  in  the  charge  of  the  court,  or  in  the 
refusal  of  requested  charges.  We  do  not  agree  with  counsel  for  defendant 
that  the  eighth  paragraph  of  the  court's  charge  is  in  conflict  with  the  opinion 
of  this  court  rendered  on  the  former  appeal  of  this  case,  or  that  said  paragraph 
is  erroneous.    We  think  it  correctly  states  the  law. 

In  view  of  article  783,  Code  Crim.  Proc.,  and  of  decisions  independent  of 
that  provision,  we  do  not  think  that  the  trial  court  erred  in  refusing  to  allow 
counsel  for  the  defendant  to  read  to  the  court  and  jury,  and  comment  thereon, 
the  opinion  of  this  court  rendered  on  a  former  appeal  of  this  cause.  We  do 
not  think,  either,  that  the  defendant  could  have  been  prejudiced  by  this  rul- 
ing of  the  trial  court.  Dempsey  v.  State,  3  Tex.  App.  429;  Warren  v.  Wal- 
lis,  42  Tex.  472;  9  Crim.  Law  Mag.  p.  638,  §  15. 

With  regard  to  the  sufficiency  of  the  evidence  to  support  the  conviction,  wo 
must  say  that,  after  a  very  careful  consideration  of  the  facts  as  presented  to 
us,  we  could  not  permit  the  conviction  to  stand,  even  were  there  no  reversible 
error  disclosed  in  the  record.  It  might,  perhaps,  be  held  by  us  that  the  evi- 
dence is  sufficient  to  warrant  a  conviction  of  the  misdemeanor  defined  in  arti- 
cle 767,  Pen.  Code,  because,  to  constitute  that  offense,  a  fraudulent  intent 
accompanying  the  act  is  not  essential.  But  a  fraudulent  Intent  is  an  essen- 
tial element  in  theft,  and  to  our  minds,  in  this  case,  the  evidence  not  only 
fails  to  prove  such  intent,  but  shows  that  it  did  not  exist  in  the  mind  of  the 
defendant  at  any  time  with  respect  to  the  cattle  involved.  We  think  the  trial 
court  erred  in  refusing  to  grant  the  defendant  a  new  trial  upon  the  ground 
of  the  insufficiency  of  the  evidence  to  support  the  verdict;  construing  the  ver- 
dict as  one  convicting  the  defendant  of  theft. 

Because  of  the  several  errors  we  have  mentioned,  the  judgment  is  reversed 
and  the  cause  is  remanded. 


Jefferson  v.  State. 
{Court  of  Appeals  of  Texas,    January  21, 1888.^ 

1.  Abrsst— Misdemeanor — Complaint  for  Warrant— Form. 

Under  the  Constitution  and  Code  of  Criminal  Procedure  of  Texas,  the  complaint 
for  a  warrant  of  arrest  for  a  misdemeanor  need  not  commence,  **In  the  name  and 
by  the  authority  of  the  state  of  Texas.  ^ 

2.  Criminal  Law— Plea— Failxjrb  of  Record  to  Show. 

Where  the  record  fails  to  show  that  a  plea  to  the  charge  in  an  information  was 
made  or  entered  for  defendant,  judgment  of  conviction  will  be  reversed. 

Appeal  from  Freestone  county;  T.  W.  Sims,  Judge. 

On  information  for  theft.  The  defendant,  Alexander  Jefferson,  was  con- 
victed, and  fined  SlOO,  and  appeals  from  the  judgment. 

Kirven,  Gardner  ds  Btfieredge,  for  appellant.  Asst.  Atty.  Gen.  Davidsont 
for  the  State. 
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White,  P.  J.  This  prosecution  in  the  court  below  was  upon  an  informa- 
tion for  a  misdemeanor,  which  information  was  based  upon  an  affidavit  or 
complaint  A  motion  in  arrest  of  judgment  attacked  the  sufficiency  of  the 
complaint,  because  the  same  did  not  commence  with  the  words,  "In  the  name 
and  by  the  authority  of  the  state  of  Texas."  It  is  contended  that,  inasmuch 
as  it  is  both  statutory  and  constitutional  that  "all  prosecutions  shall  be  carried 
on  in  the  name  and  by  the  authority  of  the  state  of  Texas,  *'  (Const,  art.  5,  § 
12;  Code  Crim.  Froc.  art.  19,)  and  inasmuch  as  the  complaint  is  the  initial 
step  in  the  prosecution,  and  the  very  basis  and  foundation  upon  which  the 
information  rests,  therefore  it  is  essential  to  its  validity  that  it  should  be  com- 
menced "in  the  name  and  by  the  authority  of  the  state  of  Texas."  Our  stat- 
ute prescribing  the  requisites  of  a  complaint  does  not  require  the  use  of  these 
words,  (Code  Crim.  Proc.  art.  236,)  as  is  done  with  regard  to  the  requisites 
for  indictments  and  informations,  (Id.  arts.  420,  430.)  There  can  be  no 
question  but  that  the  words  are  indispensable  to  indictments  and  informa- 
tions. Saine  v.  State,  14  Tex.  App.  144.  But  a  complaint  is  not  required 
to  set  forth  the  offense  with  the  same  particularity  as  is  an  indictment  or  in- 
formation, {Arrington  v.  State,  13  Tex.  App.  551;)  and  in  the  case  of  Bell  v. 
State,  18  Tex.  App.  53,  an  affidavit  or  complaint  which  did  not  contain  these 
words  was  held  sufficient.  It  is  true  the  words  are  used  in  the  form  No.  545, 
p.  236,  Willson,  Crim.  Forms,  and  without  doubt  it  would  be  better  to  use 
them  in  the  complaint,  as  well  as  in  the  information.  Lane  v.  State,  16  Tex. 
App.  172.  A  similar  provision  to  the  one  quoted  above  from  our  present  con- 
stitution will  be  found  in  the  constitution  of  the  republic  of  Texas,  art. 
4,  §  4,  (Pasch.  Dig.  33.)  Construing  that  provision  with  reference  to  an 
indictment  for  gaming.  Justice  Wheeler,  in  the  early  case  of  Drummond 
V.  Republic,  2  Tex.  156,  says:  "No  prescribed  form  of  words  is  necessary 
in  order  that  the  prosecution  be  *  carried  on  in  the  name  and  by  the  au- 
thority of  the  republic  of  Texas.'  It  is  enough  that  the  prosecution  is  con- 
ducted by  the  proper  law  officer,  acting  under  the  authority  and  conducting 
the  prosecution  in  the  name  of  the  government. "  As  we  have  seen,  our  stat- 
utes now  require  that  informations  and  indictments  shall  contain  the  words, 
•'In  the  name  and  by  the  authority  of  the  state  of  Texas."  This  is  made,  in 
fact,  the  first  requisite  to  those  instruments.  Code  Crim.  Froc.  arts.  420,  430, 
subd.  1.  In  this  case  the  prosecution  was  conducted  under  an  information 
containing  those  words.  We  hold  that  the  motion  in  arrest  of  judgment  was 
properly  overruled. 

There  is  a  fundamental  error  apparent  of  record  for  which  the  judgment 
must  be  reversed.  It  is  nowhere  made  to  appear  that  the  defendant  pleaded 
to  the  charge  in  the  information,  nor  that  a  plea  to  the  same  was  entered  for 
him.  Without  a  plea  there  was  no  issue  to  try.  McFarland  v.  State,  18 
Tex.  App.  313;  Roe  v.  State^  19  Tex.  App.  89.  The  judgujent  is  reversed, 
and  the  cause  is  remanded. 


Spears  tj.  State. 
(Court  of  Appeals  of  Texas.    January  25, 188S.) 

1.  Cbimiital  Law— Isstbuction— Impliid  Asbumption  of  Guilt. 

On  a  trial  for  fence-cutting,  the  court  instructed  that  a  state  witness  who  had 
pleaded  guilty  was  "an  accomplice  with  defendant. "  Held,  that  such  instruction 
was  erroneous,  as  withdrawing  the  question  of  defendant's  guilt  from  the  jury. 

S.  Tbespass— CBnaNAL  Offbhsb— FBHOE-CuTrmo— Indictmbistt. 

An  indictment  for  fence-cuttinK  oharsed  that  defendants  on  a  certain  day,  "with 
force  and  arms,  in  the  coimty  of  M.,  did  then  and  there  wantonly  and  willfully,  and 
without  the  consent  of  C,  the  owner,  and  with  intent  to  injure  the  said  C,  cut,  in- 
jure, and  destroy  a  fence  there  situate,  said  fence  being  then  the  property  of  said 
C,  and  not  the  property  of  said  defendants ;  and  that  said  defendants,  nor  either  of 
them,  did  not  then  and  there  own  or  reside  upon  land  inclosed  by  said  fence. " 
Held,  that  such  indictment  is  sufBcient. 
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Appeal  from  district  court,  Milam  county;  J.  N.  Henderson,  Judge. 

James  Spears  and  certain  others  were  indicted  for  cutting  and  destroying 
fences.  The  charging  part  of  the  indictment  reads  as  follows:  **♦  ♦  » 
That  Jade  Parker,  Bud  Milam,  Julius  Thompson,  Henry  Jackson,  Sam  Mc> 
Laughlin,  Mat  Milam,  Jack  Spears,  and  Jim  Spears,  late  of  the  county  of 
Milam,  on  the  30th  day  of  March,  in  the  year  of  our  Lord  1887,  with  force 
and  arms,  in  the  county  of  Milam  and  state  of  Texas,  did  then  and  there  wan- 
tonly and  willfully,  and  without  the  consent  of  W.  S.  Carothers,  the  owner, 
and  with  intent  to  injure  the  said  W.  S.  Carothers,  cut,  injure,  and  destroy 
a  fence  there  situate,  said  fence  being  then  the  property  of  said  W.  S.  Caroth- 
ers, and  not  the  property  of  said  Jade  Parker,  Bud  Milam,  Julius  Thompson^ 
Henry  Jackson,  Sam  McLaughlin,  Mat  Milam,  Jack  Spears,  and  Jim  Spears, 
or  either  of  them;  and  that  the  said  Jade  Parker,  Bud  Milam,  Julius  Thomp- 
son, Henry  Jackson,  Sam  McLaughlin,  Mat  Milam,  Jack  Spears,  and  Jim 
Spears,  nor  either  of  them,  did  not  then  and  there  own  or  reside  upon  land 
inclosed  by  said  fence;  against  the  peace  and  dignity  of  the  state."  The  pen- 
alty assessed  against  the  appellant,  who  was  alone  upon  trial,  was  a  term  of 
two  years  in  the  penitentiary.  The  disposition  of  this  appeal,  upon  the  ques- 
tions involved,  does  not  call  for  a  statement  of  the  facts  proved. 

E,  L.  AntTiony,  for  appellant.    4s8t.  Atty,  Qen.  Davidson,  for  the  State. 

WiLLSON,  J.  In  instructing  the  jury  in  relation  to  the  testimony  of  a 
state's  witness,  the  court  used  the  following  language:  "In  contemplation  of 
our  law  with  reference  to  accomplice  testimony,  the  court  charges  you  that 
John  Thomas,  the  witness  introduced  by  the  state,  is  an  accomplice  with  the 
defendant, "  etc.  This  portion  of  the  ctiarge  was  excepted  to  by  the  defendant* 
and  is  presented  for  our  revision  by  proper  bill  of  exception.  It  is  manifest 
that  the  court  erred  in  giving  such  charge.  It  explicitly  tells  the  j  ury  that  the 
witness  Thomas  is  an  accomplice  with  the  defendant.  This  was  equivalent 
to  telling  the  jury  that  the  defendant  was  criminally  connected  with  the  offense 
charged  against  him.  Thomas,  in  his  testimony,  confessed  his  own  guilt  of 
the  offense;  that  he  was  a  principal  in  the  commission  of  the  offense.  There- 
fore to  instruct  the  jury  that  Thomas  was  an  accomplice  toith  the  dtfendant 
was  to  instruct  that  the  defendant  was  equally  guilty  with  Thomas.  The 
instruction  should  have  been  that  the  witness  Thomas  was  an  accomplice  in 
the  commission  of  the  offense  charged;  and  that  a  conviction  upon  his  testi- 
mony, unless  corroborated,  etc.,  would  not  be  warranted.  The  vital  issue  in 
the  case  was  the  participancy  of  tiie  defendant  in  the  commission  of  the  of- 
fense. The  above-quoted  paragraph  of  the  charge  determines  that  issue 
against  the  defendant,  indirectly,  but  plainly,  because  the  witness  Thomas 
could  not  have  been  an  accomplice  with  the  defendant  in  the  commission  of 
the  offense  without  the  defendant's  being  also  particeps  criminis.  Because 
of  this  erroneous  charge  the  judgment  must  be  reversed,  and  the  cause  re- 
manded for  another  trial.  Stuckey  v.  State,  7  Tex.  App.  174;  Mitchell  v. 
State,  2  Tex.  App.  404;  Maddox  v.  State,  12  Tex.  App.  484.  In  our  opinion 
the  indictment  is  a  good  one.  It  is  not  subject  to  the  objection  of  duplicity 
urged  against  it;  nor  does  it  fail  to  sufficiently  negative  the  exceptions  con- 
tained in  the  statutory  definition  of  the  offense.  Other  objections  made  to 
the  indictment  are,  we  think,  hypercritical,  and  without  substantial  merit.  It 
is  unnecessary  that  we  should  determine  the  correctness  of  the  ruling  of  the 
court  in  refusing  defendant's  application  for  a  continuance.  With  respect  to 
other  errors  assigned  and  insisted  upon,  we  also  deem  it  unnecessary  that 
we  should  express  an  opinion.  Because  of  the  erroneous  charge  above  speci- 
fied, the  Judgment  is  reversed,  and  the  cause  is  remanded. 
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Bowers  v.  State. 
(Court  of  Appeals  of  Tacaa,    January  25, 1888.) 

1.  Mathbm—Intbnt— Accident— Protincb  of  Jury. 

While  defendant  and  E.,  in  pursuance  of  an  agreement  between  them,  were  at- 
tempting to  whip  one  D.,  the  latter^s  thumb  got  in  £.*8  mouth,  and  defendant  kicked 
him  on  the  arm.  Knocking  his  thumb  from  E.'s  mouth,  and  tearing  off  a  portion  of 
it.  JEfeld,  that  it  was  a  question  for  the  jury  whether  defendant  was  guilty  of  will- 
fully and  maliciously  depriving  D.  of  his  thumb. 

S.  Same— AoENCT  of  Third  Person— Province  of  Jurt. 

On  an  indictment  for  maiming  under  Willson,  Tex.  Crlm.  Laws,  §§  876, 877,  declar- 
ing that  ^to  malm  is  willfully  and  maliciously  to  cut  off  or  otherwise  deprive  a  per- 
son of  the  hand,  arm,  finger,  **  etc.,  it  appeared  that  defendant  kicked  D.  on  the  arm 
while  his  thumb  was  in  one  £.*s  mouth,  whereby  a  portion  of  the  thumb  was  torn 
off.  Held,  that  it  was  a  question  for  the  jury  wnether  the  offense  of  maiming  had 
been  committed. 

t.  Same— Willfulness  and  Malice— Evtdbncb. 

On  an  indictment  for  maiming  by  **  willfully  and  maliciously  **  depriving  a  person 
of  his  thumb,  it  is  error  to  rej%;t  any  evidence  tending  to  show  that  the  injury  was 
not  inflicted  willfully  or  maliciously. 

Appeal  from  district  conrt,  Falls  county;  E.  Williams,  Judge. 

J.  L.  Bowers  was  Indicted  for  maiming  one  H.  A.  Dansby,  by  biting  off  a 
portion  of  his  thumb.  The  evidenco  for  the  state  shows  that  appellant, 
Dansby»  Estes,  Foster,  and  other  parties  were  confined  together  as  prisoners 
In  the  county  jail  of  Falls  county.  It  appears  that  a  few  days  prior  to  the 
alleged  offense  the  slieriff,  in  an  effort  to  control  an  insubordinate  negro 
prisoner,  fired  upon  and  killed  the  said  negro.  Dansby  testified  as  a  witness 
upon  the  inquest  over  the  body  of  the  negro.  Soon  after  that  inquest  the 
brother  of  Estes  visited  him  at  the  jail,  and  after  he  retired,  Dansby  was  no- 
tified by  defendant  and  Estes  that  he  would  be  tried  for  his  testimony  on  the 
inquest,  they  alleging  that  they  had  ascertained  that  Dansby  testified  on  the 
inquest  that  Estes  showed  the  negro  a  lock  and  chain,  and  told  him  to  use  it 
in  resisting  the  sheriff,  and  that  defendant  furnished  the  negro  with  a  knife 
for  the  same  purpose,  which  testimony,  they  averred,  was  untrue.  After- 
wards Estes  assaulted  Dansby,  and  in  the  struggle,  got  Dansby* s  thumb  in 
his  mouth.  While  Estes  was  holding  Dansby's  thumb  in  his  mouth,  defend- 
ant kicked  Dansby's  arm  with  his  foot,  and  knocked  his  hand  from  Estes*s 
mouth,  but  leaving  S  fragment  of  his  thumb  torn  off.  Foster  testified  that,  prior 
to  the  difficulty,  he  (Dansby)  and  Estes  agreed  to  try  Dansby,  by  the  prison 
code,  and  whip  him  for  his  alleged  false  testimony  on  the  inquest.  Foster 
stated  that  he  became  a  party  to  the  agreement  with  the  distinct  understanding 
that  Dansby  should  not  be  injured.  He  testified  that,  after  the  fight,  Estes  and 
defendant  fabricated  the  statement  that  Dansby  got  his  thumb  between  the 
door  and  wall,  and  that,  the  door  closing,  it  was  crushed  off,  and  importuned 
him  to  give  that  as  an  explanation  of  Dansby's  injury,  which  he  declined  to  do. 
It  was  shown  for  the  defense  that  Dansby's  thumb  was  not  totally  and  per- 
manently destroyed,  and  he  offered  to  prove  tliat  to  lie  was  an  offense  under 
the  prison  code,  which  Dansby  had  helped  to  formulate,  and  which  he  had 
enforced  upon  other  prisoners.  This  proposed  proof  was  excluded.  There 
was  a  conviction,  and  defendant  appeals. 

P.  P.  Norwood^  for  appellant.    Asst,  Atty.  Oen.  Davidson,  for  the  State. 

Willson,  J.  To  constitute  the  offense  of  maiming,  the  act  must  be  done 
both  toillfully  and  maliciously,  A  willful  act  is  one  committed  with  an  evil 
intent,  with  legal  malice,  without  reasonable  ground  for  believing  the  act  to 
be  lawful,  and  without  legal  justification.  A  malicious  act  is  one  committed 
in  a  state  of  mind  which  shows  a  heart  regardless  of  social  duty,  and  fatally 
bent  on  mischief;  a  wrongful  act  intentionally  done,  without  legal  justifica- 
tion or  excuse.    In  trials  for  this  offense,  the  legal  signification  of  the  words. 
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"willfully"  and  "maliciously"  must  be  explained  to  the  jury.  Willson,  Tex. 
Crim.  Laws,  §§  876,  877.  This,  we  think,  was  substantially  and  sufficiently 
done  in  this  case.  But  we  are  of  the  opinion  that  the  court  committed  a  mate- 
rial error  in  rejecting  the  testimony  of  the  witnesses  Ledbetter  and  Foster, 
offered  by  the  defendant  for  the  purpose  of  showing,  or  as  tending  to  show, 
that  the  violence  inflicted  upon  the  injured  party  was  not  inflicted  willfully 
and  maliciously,  within  the  legal  signiflcation  of  those  terms.  We  think  the 
rejected  testimony  was  pertinent  to  the  issue  of  intent,  and  that  the  defend- 
ant was  entitled  to  have  it  placed  before  the  jury  for  their  consideration,  in 
connection  with  the  other  evidence  adduced. 

It  is  insisted  by  counsel  for  the  defendant  that  the  law  applicable  to  the 
facts  of  this  caie  was  not  given  in  charge  to  the  jury.  It  appears  from  the 
evidence  that  the  defendant,  one  Estes,  Dansby,  the  injured  party,  and  others 
were  confined  as  prisoners  in  the  county  jail.  Dansby  h<id  testilied  as  a  wit- 
ness at  an  inquest  held  over  the  dead  body  of  a  negro  prisoner  who  had  been 
killed  in  said  jail  a  short  time  before  the  difficulty  occurred  which  is  the  foun- 
dation of  this  prosecution.  Defendant  and  Eites  charged  that  he  had  given 
false  testimony  before  said  inquest,  and  they  and  others  of  the  prisoners 
agreed  that  for  so  falsely  testifying  they  would  whip  Dansby  with  a  leather 
strap, — an  instrument  which  they  had  in  jail.  In  pursuance  of  this  agree- 
ment they  assaulted  Dansby,  who  resisted  them.  Estes,  assisted  by  the  de- 
fendant and  others,  threw  Dansby  upon  th^  floor.  Estes  and  Dansby  were 
fighting  each  other,  and  during  the  fight,  while  the  parties  were  down  on  the 
floor,  Dansby  was  deprived  of  a  portion  of  one  of  his  thumbs.  It  is  clear  from 
the  evidence,  we  think,  that  the  injury  to  Dansby 's  thumb  was  caused  by  the 
teeth  of  Estes.  Estes  seized  Dansby's  thumb  with  his  teeth,  and  the  defend- 
ant kicked  Dansby  on  the  arm,  thus  extricating  Dansby*s  thumb  from  Estes* 
teeth.  It  is  not  clear  from  the  evidence  what  motive  actuated  the  defendant 
in  kicking  Dansby  on  the  arm;  whether  his  purpose  was  to  aid  Estes  in  the 
struggle,  or  to  release  Dansby*s  thumb  from  Estes*  teeth.  But  we  will  not 
pause  to  consider  or  discuss  this  feature  of  the  case. 

The  important  and  controlling  question  presented  by  the  facts  is  whether 
or  not  the  defendant  is  criminally  responsible  for  the  act  of  Estes  in  biting 
Dansby's  thumb.  It  is  made  clear  by  the  evidence  that  defendant,  Estes,  and 
others  had  entered  into  a  conspiracy  to  whip  Dansby  with  the  leather  strap. 
Does  the  fact  that  defendant  had  entered  into,  and  engaged*in  the  execution  of, 
such  a  conspiracy  render  him  liable  with  Estes  for  biting  Dansby's  thumb? 
Upon  the  subject  of  the  responsibility  of  a  conspirator  for  the  acts  of  his  co- 
conspirators, the  rule,  as  we  deduct  from  the  authorities,  is  that  each  con- 
spirator is  responsible  for  everything  done  by  his  confederates  which  follows 
incidentally  in  the  execution  of  the  common  design,  as  one  of  its  probable  and 
natural  consequences,  even  though  it  was  not  intended  as  a  part  of  the  original 
design  or  common  plan.  In  other  words,  the  act  must  be  the  ordinary  and 
probable  effect  of  the  wrongful  act  specifically  agreed  on,  so  that  the  connec- 
tion between  them  may  be  reasonably  apparent,  and  not  a  fresh  and  inde- 
pendent product  of  the  mind  of  one  of  the  confederates  outside  of  or  foreign 
to  the  common  design.  1  Whart.  Crim.  Law,  (9th  Ed.)  §§  214-220,  397;  1 
Bish.  Crim.  Law,  (7th  EdJ  §§  640.  641;  Lamb  v.  People,  96  111.  73;  Huloff 
V.  People,  45  N.  Y.  213;  Thompson  v.  State,  25  Ala.  41;  Frank  v.  8tat€,  27 
Ala.  37;  Williams  v.  State,  9  Crim.  Law.  Mag.  480, 1  South.  Rep.  179;  Kirby 
V.  State,  23  Tex.  App.  13,  5  S.  W.  Rep.  165.  The  last-cited  case  is  not  in  con- 
flict with  the  rule  as  above  stated,  but  is  in  perfect  harmony  with  it  when 
viewed  with  reference  to  the  facts  before  the  court.  Now,  the  rule  being  as 
we  have  stated  it  to  be,  the  responsibility  of  the  defendant  for  the  said  act  of 
Estes  depends  upon  the  solution  of  another  question ;  that  is,  was  the  act  of 
Estes  in  biting  Dansby's  thumb  the  ordinary  and  probable  effect  of  the  wrong- 
ful act  of  attempting  to  whip  Dansby  with  a  leather  strap,  or  was  it  a  fresh 
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and  independent  product  of  the  mind  of  Estes,  outside  of  or  foreign  to  the 
common  design?  If  the  former,  the  defendant  is  responsible  for  the  act;  but, 
if  the  latter,  he  is  not  responsible  for  it.  How  must  this  question  be  solved? 
By  the  jury  alone.  It  is  a  question  of  fact,  and  within  the  exclusive  province 
of  the  jury.  In  the  recent  and  celebrated  case  of  Spies  v.  People,  12  N.  E. 
Rep.  865,  the  court  said:  "  Whether  or  not  the  act  done  by  a  member  of  a  con- 
spiracy naturally  flowed  from,  and  was  done  in  furtherance  of,  the  common 
design,  are  questions  of  fact  for  the  jury."  We  are  of  the  opinion  that  the 
court  erred  in  not  submitting  the  question  above  stated  to  the  jury,  accom- 
panied by  proper  instructions  explaining  the  rules  of  law  hereinbefore  an- 
nounced. This  phase  of  the  case,  as  made  by  the  evidence,  was  not  covered 
by  the  charge.  Defendant's  counsel  requested  a  special  charge  relating  to  it, 
which,  although  not  full  and  accurate,  waa  sufficient  to  direct  the  attention  of 
the  court  specially  to  the  issue. 

Another  issue  which  should  have  been  submitted  to  the  jury  is  whether  the 
injury  inflicted  on  Dansby's  thumb  constituted  maiming.  Biting  off  a  por- 
tion of  a  member  of  the  body  is  not  necessarily  maiming.  It  should  be  left  to 
the  jury  to  determine,  in  all  such  cases,  whether  the  member  was  so  injured  as 
to  substantially  deprive  the  injured  party  of  it.  WiUson,  Tex.  Crim.  Laws,  8 
877.  This  issue  the  court  failed  to  submit  to  the  jury,  and  in  so  failing  did 
not  give  the  jury  the  whole  law  applicable  to  the  evidence. 

Because  of  the  errors  mentioned,  the  judgment  is  reversed,  and  the  cause  is 
remanded  for  a  new  trial. 


McDaniel  t?.  State. 
{Court  of  Appeals  of  Texas,    January  26, 1888.) 

I.  Grand  Jury— Failurb  to  Appoint  Foreman— Failure  to  Swear  Grand  Jurt. 
Under  Code  Crim.  Proc.  Tex.  §  787,  providing  that  "a  motion  in  arr^t  of  judg- 
ment shall  be  granted  upon  any  ground  which  would  be  good  upon  exception  to  an 
indictment  or  information  for  any  substantial  defect  therein,  **  a  judgment  will  not 
be  arrested  because  the  record  fails  to  show  that  the  court  appointed  a  foreman  for 
the  grand  jury  which  found  the  indictment,  or  that  the  grand  jury  was  sworn. 

t.  Larceny— Defense  of  Purchase— Province  of  Jury. 

On  a  trial  for  larceny,  defendant  offered  evidence  tending  to  show  that  he  had 
purchased  the  property  alleged  to  have  been  stolen.  Held,  that  it  was  error  for  the 
court,  in  its  charge,  not  to  submit  the  question  of  a  purchase  to  the  jury. 

Appeal  from  district  court,  Leon  county;  Earle  Adams,  Special  Judge. 

Charles  McDaniel  was  indicted  with  one  James  Mathews  for  the  larceny  of 
a  cow,  the  property  of  H.  C.  Coburn,  but  was  tried  separately.  The  state 
proved  the  disappearance  of  the  animal  from  the  range  possession  of  its  owner 
about  April  1,  1886.  It  was  traced  to  the  subsequent  possession  of  the  de- 
fendant and  Mathews,  and  finally  to  the  possession  of  one  Walker,  in  Limestone 
county.  It  was  further  proved  ihat  Walker  bought  it  from  one  Bently,  whose 
agent,  Smith,  bought  it  for  him  from  Mathews  and  defendant.  The  defense 
interposed  was  a  purchase  of  the  animal  by  defendant  and  Mathews  from  one 
George  Washington,  colored.  A  single  witness  testiSed  that  he  was  present 
at  the  house  of  James  Mathews  on  or  about  April  1, 1886,  when  Mathews  and 
appellant  bought  this  and  three  other  animals  from  Washington.  He  saw 
the  money  paid  for  them,  and  wrote  the  two  bills  of  sale  which  passed  in  the 
transaction;  one  covering  the  animal  in  question,  and  the  other  covering  the 
other  three.  Those  bills  were  written  on  the  same  sheet  of  paper,  and  then 
torn  apart.  George  Washington  was  dead  at  the  time  of  this  trial,  but  his 
testimony  taken  on  the  examining  trial  was  read  in  evidence  by  the  state  in 
rebuttal.  He  denied  that  he  had  ever  ** owned,  or  claimed  to  own,  a  single 
head  of  cattle,  or  that  he  ever  sold  a  head  of  cattle  to  either  Mathews  or  ap- 
pellant. It  was  shown  by  other  rebuttal  witnesses  that  the  papers  on  wliich 
the  two  bills  of  sale  were  written  could  not  be  fitted  together,  and  that  there- 
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fore  there  must  be  no  truth  in  the  statement  of  the  defense  witness  that  he 
wrote  the  two  bills  separately  on  the  same  sheet  of  paper.     On  trial,  defend- 
ant was  found  guilty,  and  appeals. 
Johnston  &  DolsoUf  for  appellan  t.    A  sat.  Atty.  Qen .  Davidson,  for  the  State. 

White,  P.  J.  A  motion  in  arrest  of  judgment  attacked  the  sufficiency  of 
the  indictment,  because  the  minutes  of  the  court  do  not  show  that  a  foreman 
for  the  grand  jury  which  found  the  bill  had  ever  been  appointed  by  the  court, 
nor  do  they  show  that  the  said  grand  jury  were  ever  sworn.  **  A  motion  in 
arrest  of  judgment  shall  be  granted  upon  any  ground  which  would  be  good 
upon  exceptions  to  an  indictment  or  information  for  any  substantial  defect 
therein."  Code  Crim.  Proc.  art.  787.  Exceptions,  and  the  only  exceptions, 
to  the  substance  of  an  indictment  in  our  practice,  are  those  enumerated  in 
article  528,  Code  Crim.  Proc.,  and  all  exceptions  to  form  are  specified  in  article 
529.  No  such  grounds  as  those  here  asserted  are  enumerated  in  the  matters 
rendering  an  indictment  defective  for  substance, — they  are  matters  of  form 
only.  "A  mere  formal  objection  would  not  be  reached  by  a  motion  in  arrest 
of  judgment."  West  v.  State,  6  Tex.  App.  485;  Ferguson  v.  State,  Id.  504; 
Bailey  v.  State,  11  Tex.  App.  140;  Niliind  v.  State,  19  Tex.  App.  167;  Will- 
iams V.  State,  Id.  277;  Weaver  v.  State,  Id.  547;  Williams  v.  State,  20  Tex. 
App.  357.  It  was  not  error  to  overrule  the  motion.  The  only  defense  in- 
terposed at  the  trial  was  that  the  defendant  had  purchased  the  animal  alleged 
to  have  been  stolen  from  one  Greorge  Washington.  Joe  ^^athews,  a  brother- 
in-law  of  defendant,  testified  positively  to  the  sale  by  and  purchase  from 
Washington,  and  that  he  had  witnessed  the  bill  of  sale.  However  improbable 
this  testimony  may  appear,  in  the  light  of  the  other  evidence  in  the  case,  it 
was  nevertheless  evidence  in  the  case,  and  it  presented  an  issue  which  it  was 
the  province  of  the  jury  alone  to  pass  upon.  In  his  charge,  the  learned  special 
judge  whD  presided  did  not  submit  the  question  of  a  purchase  vel  non  to  the 
jury.  It  is  insufficient  in  this  regard.  Wyers  v.  State,  13  Tex.  App.  57; 
Murphy  v.  StaU,  17  Tex.  App.  645;  Hyan's  Case,  22  Tex.  App.  699,  38.  W. 
Rep.  547.  "If  there  is  any  evidence  tending,  though  slightly,  to  establish  a 
defense,  the  defendant  is  entitled  to  a  charge  directly  upon  that  point,  no  mat- 
ter what  views  the  court  may  entertain  of  the  weight  and  value  of  the  testi- 
mony." Scott  V.  State,  10  Tex.  App.  112.  Because  the  court  failed  to 
charge  the  law  applicable  to  the  defense  made,  the  judgment  is  reversed,  and 
the  cause  is  remanded. 


Mat  v.  Marrs. 
{Cov/rt  cf  Appeals  of  Kentucky.    February  21,  1888.) 

VXNDOB  AND  VeNDES— PO88BBSION    0NDSB  VeBBAL  CoNTBACTI— SUBSTITUTBD  CoNTBAOT 

— Intebest. 

Defendant,  vendee,  was  in  possession  for  10  years,  under  a  verbal  contract,  for 
the  sale  of  the  land.  Pending  a  suit  on  such  contract^  defendant  took  an  absolute 
deed  from  plaintilt,  and  paid  the  original  purchase  pnccs  without  interest,  no  men* 
tion  being  made  of  interest  at  the  time.  Plaintiff  amended  his  pleadings,  and  asked 
for  the  back  interest  for  10  years,  under  the  original  contract.  Held,  that  the 
verbal  contract  was  void,  and  the  deed  under  the  subsequent  contract  was  a  full 
adjustment  of  the  entire  matter  between  the  parties. 

Appeal  from  circuit  court,  Floyd  county. 

W.  H.  May,  by  a  parol  contract,  sold  to  S.  B.  Marrs  a  house  and  lot,  putting 
him  in  possession  thereof,  but  no  part  of  the  purchase  money  was  paid.  More 
than  10  years  thereafter.  May  instituted  this  suit  against  Marrs,  to  require 
defendant  either  to  comply  with  the  terms  of  his  verbal  contract,  or  to  rescind 
it,  and  account  for  rents  for  the  property.  After  petition  was  filed,  defend- 
ant paid  plaintiff,  as  a  settlement  of  the  whole  matter,  the  original  purchase 
price  without  interest,  and  accepted  a  deed  which  recited  full  payment  of 
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purchase  price,  all  of  which  facts  defendant  pleaded  in  his  answer.  Plaintiff 
insisted  he  should  have  judgment  for  interest  on  purchase  price  from  time  of 
the  original  verbal  contract.  Judgment  for  defendant,  and  plaintiff  appeals. 
James  B,  Stewart  and  James  Goble,  for  appellant.  Alex.  Lackey,  for  ap- 
pellee. 

Pbtor,  C.  J.  The  recitals  in  the  deed,  by  which  the  payment  of  the  pur- 
chase money  is  acknowledged,  will  not  estop  the  grantor  from  showing  that 
the  purchase  money  has  not  in  fact  been  paid,  but  in  this  case  it  appears  that 
the  original  contract  was  by  parol,  and  therefore  void  as  between  the  parties 
to  it.  The  appellee  had  been  in  possession  under  his  verbal  contract  for  more 
than  10  years  when  this  suit  was  Qled.  It  is  then  averred  in  the  answer  that 
a  subsequent  contract  was  made  by  which  the  appellant  agreed,  as  a  settle- 
ment of  the  entire  m&tter,  to  accept  the  original  sum  without  interest,  and 
make  the  appellee  a  deed;  that  this  contract  was  made  after  the  suit  was  fiied 
to  enforce  the  original  parol  agreement  or  rescind  it,  and  a  conveyance  made 
to  the  appellee  reciting  the  payment  of  the  purchase  money,  and  delivered  to 
him.  It  does  appear  that  the  deed  was  made  and  accepted  after  the  action 
was  instituted;  and,  at  the  time  it  was  made,  nothing  whatever  was  said 
about  interest;  but  the  appellant  proceeded  at  once  to  file  an  amended  plead- 
ing, in  which  he  sought  to  enforce  the  interest,  by  way  of  lien,  that  had  ac- 
crued under  the  parol  contract,  made  over  10  years  prior  to  the  execution  of 
the  deed.  The  consideration  agreed  to  be  paid  under  that  verbal  agreement 
is  not  denied,  but  what  the  consideration  was  when  the  deed  was  executed 
does  not  appear.  No  note  or  evidence  of  any  indebtedness  was  taken  by  the 
vendor  from  the  vendee,  but  a  deed  accepted  by  the  one  and  delivered  by  tlie 
other  in  full  execution  of  the  contract.  It  is  now  proposed  to  go  back  to  the 
parol  agreement,  that  was  not  only  voidable,  but  void,  to  enforce  the  lien  for 
the  interest.  It  does  not  appear  that  any  agreement  was  made  to  pay  interest ; 
no  demand  of  the  money,  principal  or  interest,  was  made  during  this  long  in- 
terval. The  productiveness  or  rental  value  of  the  property  is  not  shown, 
and  it  may  be  that,  if  the  contract  had  been  rescinded,  no  rent  would  have 
been  allowed  the  appellant  in  lieu  of  the  interest  on  the  amount  agreed  to  be 
paid;  but,  whether  so  or  not,  the  chancellor  will  not  seize  on  the  terms  of  the 
parol  contract  in  order  to  make  the  appellee  pay  11  years*  Interest  on  the  sum 
mentioned  as  the  purchase  price,  in  the  absence  of  some  agreement  to  pay  the 
interest  when  this  deed  was  executed.  This  is  too  large  a  sum  for  the  pities 
to  have  failed  to  notice  when  the  deed  was  executed,  and,  as  the  appellant  ad- 
mits that  nothing  was  said  about  it  at  the  time,  that  fact  conduces  strongly 
to  show  that  the  entire  matter  was  then  fully  adjusted.    Judgment  affirmed. 


Edelen  V,  Haqan*s  Adm'r  et  ah 

(Court  of  Appeals  of  Kentucky.    February  21,  1888.) 

Fabtksbship— Liabilities  intbb  Sb— Convbrsion  of  Pabtnbbship  Funds. 

In  an  action  on  notes  executed  by  defendant  to  plaintiff^ b  intestate,  it  appeared 
that  plaintiff^s  intestate  and  defendant  were  partners  in  the  sale  of  certain  mules, 
and  oefendant^s  share  of  the  profits  on  such  sale,  which  he  pleaded  as  an  offset,  ex- 
ceeded the  amount  due  on  the  notes.  Plaintiff^s  intestate  sold  the  mules,  and  took 
the  sale-notes  and  securities  in  his  own  name,  completely  ignoring  defendant. 
Held,  that  this  was  a  conversion  of  the  partnership  effects,  and  plaintilTs  intestate 
was  individually  liable  to  the  defendant  for  his  share  of  the  profits,  and  the  petition 
should  be  dismissed. 

Appeal  from  circuit  court.  Nelson  county. 

Action  by  Miles  Hagan's  administrator  and  heirs  against  Robert  Edelen» 
on  two  notes.  Defendant  pleaded  an  olfset.  Judgment  for  plaintiffs,  and 
defendant  appeals. 

/.  S.  Kelly,  for  appellant.     Wm.  Johnson,  for  appellees. 
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Pbtok,  C.  J.  The  evidence  in  this  case  conduces  to  show  .that  the  appel- 
lee^s  intestate  was  a  man  of  considerable  estate,  real  and  personal,  and  in  the 
control  of  that  part  of  the  estate  in  which  his  nephew,  the  appellant,  had  an 
interest.  That  the  latter  had  but  little  voice,  if  any,  in  regard  to  their  joint 
adventure,  either  in  the  sale  of  the  stock,  or  the  application  and  disposal  of 
the  proceeds.  They  were  partners,  or  had  been,  in  feeding  two  lots  of  mules; 
the  nephew  giving  them  his  personal  attention,  besides  raising  and  furnishing 
much  of  the  feed  required  to  prepare  them  for  the  southern  market.  The  un- 
cle sold  the  mules,  took  the  purchase-money  notes  in  his  own  name,  and  man- 
aged the  entire  business  as  if  the  nephew  had  no  interest  in  it.  The  appellant 
lived  on  the  farm  of  his  uncle  at  the  death  of  the  latter,  and  was  looking,  no 
doubt,  to  him  for  aid  in  his  attempt  to  rid  himself  of  his  pecuniary  troubles. 
He  was  Indebted  to  his  uncle  in  two  notes,  amounting  to  six  or  seven  hundred 
dollars,  and  these  notes  coming  into  the  possession  of  the  administrator  and 
heirs,  they  sought  to  subject  the  interest  of  the  appellant  in  the  personal  and 
real  estate  left  by  the  decedent  to  the  payment  of  these  debts.  The  appellant 
being  one  of  the  heirs,  the  property  was  subjected  to  their  payment  by  the 
chancellor,  and  of  this  the  appellant  complains.  He  says,  by  way  of  defense 
to  the  notes,  that  he  was  a  full  partner  with  his  uncle  in  the  purchase  and 
sale  of  these  mules,  and  entitled  to  one-half  the  profits;  that  the  profits  equaled, 
and  perhaps  exceeded,  the  amount  of  the  not^;  that  his  uncle  agreed  with 
him  a  few  days  before  his  death,  that  he  would  surrender  to  him  the  notes  in 
full  of  his  interest  in  the  mule  adventure;  but  dying  suddenly  of  apoplexy, 
failed  to  do  so.  He  insists,  however,  that  his  interest  should  be  set  off  against 
the  claim  made  by  the  administrator. 

It  is  evident  that  profits  were  made  from  the  purchase  and  sale  of  the  mules, 
in  an  amount  sufficient  to  extinguish  these  notes,  and  equally  apparent  that 
his  uncle,  the  intestate,  had  taken  all  the  notes  payable  to  himself,  and  recog- 
nized his  individual  liability  to  his  nephew,  expecting  to  discharge  it  by  sur- 
rendering the  notes  he  held  upon  him.  It  is  shown  by  some  one  or  more  of 
the  heirs  of  the  Intestate  that  the  latter  remarked  more  than  once  that  he  would 
be  safe  from  loss  on  account  of  these  notes  due  him  by  the  appellant,  if  he 
collected  the  mule  money.  He  had,  in  fact,  converted  the  partnership  effects 
or  funds  to  his  own  use,  and  doubtless,  never  contemplated  that  his  nephew 
should  look  to  a  final  settlement  by  him  with  those  who  had  executed  their 
individual  notes  in  payment  for  the  mules,  in  order  to  ascertain  their  solvency 
or  insolvency.  The  notes  were  not  only  made  payable  to  the  uncle,  but  a 
mortgage  had  been  taken  to  secure  this  indebtedness,  omitting  the  name  of  the 
nephew,  and  ignoring  entirely  any  interest  that  he  ever  had  in  the  partner- 
ship. The  conversion  of  the  partnership  funds  was  complete,  and  with  the 
express  purpose  on  the  part  of  the  uncle  of  paying  to  his  nephew  his  interest 
in  these  notes. 

This  judgment  is  reversed  and  remanded,  with  directions  to  dismiss  the 
petition. 


Hall  v.  Budd  et  al. 

(Oawrt  of  AppedU  of  Kentucky.    February  21, 1888.) 

LA2n>L0Bi>  JLVD  Tbnxkt  —  Ebectiom  of  Building  bt  Lbssbb — Aorbembnt  for  Pub- 

OHASB. 

Appellant  leased  of  appellees,  at  a  specified  rent,  a  city  lot  for  a  term  of  yoars, 
on  which  he  was  to  erect  a  building,  and  at  the  expiration  of  the  term  the  building 
was  to  be  appraised,  and  appellees  have  the  right  to  purchase  the  same  at  the  ap- 
praised price ;  or  upon  failure  so  to  do,  after  appraisal,  appellant  was  to  retain  pos- 
Bession  until  the  specified  rent  for  the  lot  should  pay  for  the  building  at  such  ap- 
praised price.  At  the  end  of  the  term,  appeUees  elected  to  purchase  uie  building, 
and  after  appraisal  for  this  purpose,  executed  an  agreement  topay  the  appraisM 
price,  and  made  the  same  a  charge  upon  the  whole  property.    Meldy  that  the  facts 
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show  a  purchase  by  the  appellees,  at  that  time,  although  the  price  was  not  paid  in 
cash ;  and  that  appellant  was  chargeable  with  a  reasonable  rent,  to  be  applied  on 
the  purchase  price  of  the  building,  with  interest. 

Appeal  from  circuit  court,  Daviess  county. 

James  Rudd,  Sr.,  by  his  last  will,  devised  certain  land,  of  which  the  lot  in 
controversy  is  a  part,  to  the  appellee  J.  C.  Eudd  "for  the  support  and  main- 
tenance of  himself,  wife,  and  children"  during  his  and  his  wife*8  life-time^ 
and  remainder  to  J.  G.  Kudd's  children.  This  action  was  commenced  by  one 
Hagen,  a  judgment  creditor  of  J.  0.  Hudd,  to  subject  said  Hudd's  beneficial 
interest  in  the  contested  property  to  the  payment  of  his  debt.  The  property 
was  placed  in  the  hands  of  a  receiver,  and  a  rule  issued  against  appellant, 
Frank  L.  Hall,  to  pay  rent.  Hall  answered,  denying  his  liability,  when  Hudd 
filed  an  answer,  and  made  it  a  cross-petition  against  Hall,  setting  out  the  facta 
substantially  as  stated  in  the  opinion.  The  trial  court  adjudged  Hall  charge- 
able with  the  rents  for  the  house  and  lot,  which  he  was  to  credit  on  the  amount 
due  bim  by  Hudd  and  wife,  and  from  this  judgment  Hall  appeals. 

Wm.  Lindsay  and  G.  W,  Jolly^  for  appellant.  Q.  W,  Williama  c&  <8f(W»,  for 
appellees. 

Bennett,  J.  On  .the  28th  day  of  August,  1876,  the  appellant  and  the  ap- 
pellees, James  C.  Hudd  and  wife,  entered  into  a  written  contract,  by  which 
the  appellees  leased  to  the  appellant  a  vacant  lot  of  ground  situated  in  the  city 
of  Owensborough  for  the  term  of  five  years,  commencing  on  the  Ist  day  of 
January,  1877,  and  ending  on  the  1st  day  of  January,  1882.  The  appellant 
agreed  to  pay  S300  per  year  for  this  lot  of  ground.  The  payments  were  to  be 
made  monthly,  at  the  rate  of  825  per  month.  The  appellees  were  to  pay  the 
taxes  on  the  lot  of  ground.  The  appellant  was  to  erect  on  said  lot,  within  the 
five  years,  a  substantial  brick  building,  which  was  to  be  one  or  two  stories 
high,  at  appellant's  option;  which  building  he  was  to  apportion  into  three 
store-rooms  before  his  term  of  lease  expired.  The  appellant  was  to  pay  all 
taxes  on  this  building.  At  the  end  of  five  years  from  the  1st  of  January, 
1877,  the  appellees  reserved  the  right  to  terminate  the  lease  by  purchasing  the 
building,  at  a  price  to  be  fixed  upon  it  by  two  appraisers, — the  appellees  to 
select  one,  and  the  appellant  to  select  the  other;  and,  in  case  these  appraisers 
disagreed  as  to  the  value  of  the  building,  they  were  to  select  an  umpire.  The 
appellant  and  appellees  were  to  be  bound  by  the  valuation  thus  put  upon  the 
building.  In  case  the  appellees  failed  to  purchase  said  building  at  the  end 
of  the  five  years,  the  appellant  was  to  have  the  building  appraised  in  same 
manner  that  it  was  to  be  done  in  case  the  appellees  had  purchased  it.  The 
appellant  was  then  to  have  the  right  to  hold  the  possession  of  the  house  and 
lot  until  the  rent,  at  the  rate  of  $300  per  year,  would  pay  for  the  building  at 
said  appraised  value;  which  rental  tlie  appellant  was  to  apply  to  said  pay- 
ment. At  the  end  of  the  five  years,  the  appellees  concluded  to  purchase  the 
building,  and  with  that  view  the  building  was  appraised,  in  the  manner  des- 
ignated in  the  lease, — which  appraisement  was  reduced  to  writing,  and  signed 
by  the  appraisers, — at  the  sum  of  $6,004.  The  appellant  and  appellees,  in  a 
writing  signed  by  them,  after  reading  the  return  of  the  appraisement  to  them^ 
say:  **They  agree  to  abide  the  same,  and  agree  that  the  said  Hudd  and  wife 
are  indebted  to  the  said  Hall  in  said  sum,  and  that  said  sum  is  a  lien  upon 
said  property. "  This  agreement  was  signed  and  acknowledged  on  the  2d  of 
January,  1882,  and  the  same,  together  with  the  appraisement,  was  recorded 
on  the  4th  day  of  January,  1882.  The  appellees  did  not  pay  the  S6,004,  and 
the  appellant  continued  in  the  possession  of  the  house  and  lot.  The  appeHant 
contends  that,  because  the  appellees  failed  to  pay  him  the  appraised  value  of 
the  building,  he  has  the  right  to  keep  the  lot  and  building  at  the  rate  of  6300 
per  year  until  the  rent  at  that  rate  will  pay  said  sum.    The  appellees  contend 
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that  the  appellant  should  pay  a  reasonable  rent  for  the  use  of  the  lot  and 
building,  to  be  credited  on  said  sum. 

By  the  terms  of  the  lease,  the  appellant's  right  to  retain  the  possession  of 
the  house  and  lot  at  the  rate  of  $300  per  year,  and  to  apply  the  same  to  the 
payment  of  the  appraised  value  of  the  building  until  the  same  should  be  dis- 
charged, depended  upon  the  condition  that  the  appellees,  at  the  end  of  the  five 
years,  failed  to  purchase  the  building,  and  the  further  condition  that  the  ap- 
pellant had  it  appraised  in  the  same  manner  that  it  would  have  to  be  appraised 
in  case  the  appellees  concluded  to  purchase  it.  The  object  of  the  appraise- 
ment was  to  fix  a  standard  of  value  at  which  the  appellees  had  the  absolute 
right  to  purchase;  and,  in  case  they  failed  to  purchase,  the  appellant  was  to 
have  the  appraisement  made  for  the  purpose  of  fixing  the  standard  of  value, 
in  order  that  the  same  might  be  discharged  at  a  rental  of  $300  per  year.  The 
precedent  condition  of  appraisement  was  therefore  material,  and  the  appellant 
had  no  right  to  hold  the  possession  of  the  house  and  lot,  after  expiration  of 
the  five  years,  at  a  rental  of  $300  per  year,  unless  the  appellees,  at  the  expira- 
tion of  the  five  years,  failed  to  purchase  the  building,  and  unless  he  had  the 
same  appraised  in  the  manner  designated  in  the  lease.  In  case  the  appellees 
concluded,  at  the  end  of  the  five  years,  to  purchase  the  building,  the  lease  is 
silent  as  to  the  terms  of  payment.  But  a  separate  and  distinct  clause  of  the 
lease  provides,  in  substance,  that,  notwithstanding  the  appellees  failed  to  pur- 
chase said  building  at  the  end  of  the  five  years,  they  should  have  the  right,  at 
any  time  thereafter,  to  purchase  the  building  by  paying  for  it  its  appraised 
value,  deducting  from  the  price  the  rents  that  have  accrued  and  have  not  been 
paid.  This  clause  speaks  for  itself.  It  was  not  intended  to  control  the  pre- 
ceding clause,  in  reference  to  the  terms  of  payment,  in  the  event  the  appelleen 
concluded  to  purchase  the  building  at  the  end  of  the  five  years.  In  that  case 
the  lease  certainly  left  the  terms  of  payment  open.  It  was  the  right  of  the 
appellant  to  require  the  cash  in  hand,  or  to  give  time  for  its  payment.  The 
written  agreement  of  the  2d  of  January,  1882,  clearly  shows — First,  that  the 
appellees  had  agreed  to  purchase  the  building  at  its  appraised  value;  second, 
that  the  building  was  appraised  with  that  view;  third,  that  the  appellant  and 
appellee  agreed  to  abide  by  the  appraisement;  fourth,  that  the  appellees  prom- 
ised to  pay  the  appellant  the  appraised  value  of  the  building;  fifth,  that  the 
appellant  retained  a  lien  upon  the  whole  property  as  a  security  for  the  pay- 
ment of  the  sum.  This  agreement  was  equally  binding  upon  the  appellant 
and  appellees.  By  this  agreement  the  building  became  the  property  of  the 
appellees,  and  the  appellant  had  a  lien  upon  it  for  the  payment  of  the  purchase 
price.  The  purchase  price,  as  there  was  no  time  fixed  for  its  payment,  became 
due  immediately;  but,  from  the  fact  that  a  lien  (the  evidence  of  which  was 
formally  recorded)  was  retained  on  the  property  for  its  payment,  the  conclu- 
sion is  strong  that  the  immediate  payment  of  the  money  was  not  required  as 
a  precedent  condition  of  the  appellees'  right  to  the  building.  Therefore,  the 
appellees  having  purchased  the  building  at  the  end  of  the  five  years,  the  ap- 
pellant's right  to  hold  the  possession  of  the  lot  and  building  at  a  rental  of 
$300  per  year  was  at  an  end,  and  for  the  length  of  time  that  he  thereafter  held 
the  possession  of  the  property  he  was  liable  for  its  reasonable  rent;  which, 
after  deducting  any  taxes  or  insurance  that  he  may  have  paid,  and  the  costs 
of  any  necessary  repairs,  should  be  applied  as  a  credit  on  the  purchase  price 
of  the  building,  and  interest  thej*eon.  And  for  tlie  payment  of  any  balance 
of  the  purchase  price  and  interest  he  should  be  allowed  to  retain  the  posses- 
sion of  the  house  and  lot  at  a  reasonable  rent,  which  the  lower  court  fixed  at 
$1,400  per  year;  first  deducting  from  this  sum  the  taxes,  insurance,  and  the 
costs  of  necessary  repairs. 

l^be  judgment  of  the  lower  court  being  in  accordance  with  the  foregoing 
views,  it  is  affirmed. 
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COBLEY  t>.  STATB. 
(Supreme  Cotvrt  of  Arhcmsaa.    Maroh  3, 1888.) 

1.  Crmutvaij  Law— Eyii>BN0B—Ck>NFB9siOKS— Holding  out  Induobbosnts. 

The  i>risoiier  had  been  suspeoted  of  oomplioity  in  a  crime,  and  arrested,  but  on 
protesting  his  ignorance,  was  released.  He  was  afterwards  called  before  the  grand 
Jury,  and  was  before  them  at  times  for  three  successive  days,  being  kept  under 
strict  guard  in  the  meantime,  the  jurors  urging  him  strongly  to  tell  the  truth,  and 
promising  him  protection.  He  made  a  statement  implicating  others^  and  was  then 
removed,  under  guard,  no  one  being  allowed  access  to  him.  In  this  interval  the 
staters  attorney  visited  him,  and  assured  him  that  the  state  would  deal  fairly  with 
him  if  he  would  tell  the  whole  truth.  The  next  momins',  while  waiting  to  be  called 
before  the  grand  jury,  three  persons  were  admitted  to  nim  urging  him  to  make  a 
fuller  statement  than  he  had  theretofore  made;  whereupon  he  read  to  them  a  con- 
fession which  he  had  written  out  for  the  grand  jury,  ^eld,  that  such  confession 
was  traceable  to  hope  inspired  by  the  assurances  of  the  grand  jurors  and  prosecut- 
ing attorney,  and  not  admissible  in  evidence  against  him.^ 

2.  liABGBNT— INDIOTMENT— ifiLBCnON  BBTWEEN  CoUNTS. 

•One  count  of  the  indictment  charged  defendant  with  having  been  the  actor  in  the 
larceny,  and  another  count  with  having  advised,  encouraged,  and  aided  others  in  the 
commission  of  the  oifense.  Held^  that  they  charged  the  same  oifense  and  it  was  not 
necessary  for  the  prosecuting  attorney  to  elect  between  them.* 

Appeal  from  circuit  court,  Logan  county;  James  F.  Keid»  Special  Judge. 
T.  C.  Humphry,  for  appellant.     Dan.  W,  Jones,  Atty.  Gen.,  for  the  State. 

Ck)CKBiLL,  C.  J.  The  principal  question  in  this  case  is  as  to  admissibility 
of  the  confession  upon  which  the  prisoner  was  convicted.  The  rule  is  estab- 
lished in  this  state, — in  accordance  with  the  unvarying  current  of  authority 
elsewhere, — that  a  confession  of  guilt,  to  be  admissible,  must  be  free  from  the 
taint  of  ofBcial  inducement  proceeding  either  "from  the  flattery  of  hope  or 
the  torture  of  fear."  AvAtin  v.  8tate,  14  Ark.  555;  Meyers  v.  8tate,  19  Ark. 
156;  Butler  v.  atate,  34  Ark.  480;  Ford  v.  State,  Id.  649;  Yates  v.  State,  47 
Ark.  172,  1  S.  W.  Rep.  65.  The  question  whether  or  not  a  confession  is  vol- 
untary is  determined  by  the  court  upon  consideration  of  the  circumstances 
under  which  it  is  made,  taken  in  connection  with  the  age,  character,  and  sit- 
uation of  the  defendant.  1  Greenl.  Ev.  §  119.  If  the  judge  is  satisfied  it  is 
voluntary,  the  confession  goes  to  the  jury,  and  it  becomes  their  province  to 
determine  its  weight  as  evidence.  The  court  determines  the  admissibility  of 
the  evidence;  the  jury  estimates  the  degree  of  credit,  due  to  it  under  all  the 
circumstances  of  the  case.  Much  is  left  to  the  discretion  of  the  trial  judge  in 
determining  the  question  of  admissibility,  but  he  has  not  that  latitude  of  dis- 
cretion in  determining  the  fact  as  to  whether  the  confession  was  voluntary  or 
involuntary  that  a  jury  enjoys  in  deciding  a  question  of  fact.    His  views 

1  Before  permitting  a  witness  to  testify  in  regard  to  confessions  made  by  a  prisoner, 
the  court  must  first  ascertain  whether  any  inducements  had  been  held  out  to  the  pris- 
oner, and  whether  he  was  influenced  by  such  inducements  to  make  the  confession,  Bis- 
coe  V.  State,  ^Md.)  8  Atl.  Rep.  .571;  and  where  the  committing  magistrate  went  to  see  a 
prisoner  for  the  purpose  of  obtaining  a  confession,  and  told  him  **it  would  be  better  for 
him  to  tell  the  truth,  and  have  no  more  trouble  about  it, "  the  confession  was  held  inad- 
missible, Biscoe  V.  State,  supra;  but  mere  advice  to  tell  the  truth,  in  the  absence  of  a 
threat  or  other  inducements,  is  not  sufficient  to  exclude  a  confession.  People  v.  McCal- 
1am.  (N.  Y.)  9  N.  B.  Rep.  603;  Com.  v.  Preeoe.  (Mass.)  6  N.  B.  Rep.  494:  Heldt  v.  State, 
(Neb.)  30  N.  W.  Rep.  626.  On  the  general  subject  of  the  admissibility  of  confessions,  see 
Hoober  v.  State,  (AlaJ  1  South.  Rep.  574,  and  note ;  IT.  S.  v.  Long,  SO  Fed.  Rep.  678 ;  Kice 
V.  State,  (Tex.)  8  S.  W.  Rep.  791;  TJ.  8.  v.  Bassett,  (UtahJ  18  Pac.  Rep.  237;  MitcheU  v. 
State,  (Oa.)  5  S.  B.  Rep.  180:  Steele  v.  State,  (Ala.)  2  South.  Rep.  650;  Volkavitch  v. 
Com.  (Pa.)  12  AtL  Rep.  Si. 

*  Where  two  or  more  offenses  are  charged  in  several  counts  joined  in  one  indictment, 
and  such  offenses  nu^  be  parts  of  one  and  the  same  transaction,  and  of  such  a  nature 
that  the  defendant  may  be  guilty  of  both,  the  prosecution  will  not  be  required  to  elect 
on  which  count  they  wiU  proceed.  Election  wiU  be  required  only  where  distinct  of- 
fenses, not  part!  of  the  same  transaction,  are  involved.  Andrews  v.  People,  (111.)  7  N. 
£.  Rep.  265. 
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must  be  controlled  bj  the  established  precedents.  If  the  evidence  shows  that 
threats  or  promises  by  persons  in  authority  over  the  prisoner  have  induced 
his  confession,  the  trial  judge  is  not  at  liberty  to  measure  the  extent  of  its  ef- 
fect upon  the  prisoner's  mind,  and  tlius  determine  for  himself  whether  he 
will  admit  or  exclude.  2  Starkie,  Ev.  49;  State  v.  Phelps,  11  Vt.  116,  34 
Amer.  Dec.  672;  Whart.  Grim.  Ev.  §  652,  note  6.  If  the  confession  is  fairly 
traceable  to  the  prohibited  influence  used  to  extract  it,  it  must  be  excluded. 
Lof>e  v.  State,  22  Ark.  336.  The  defendant  objected  to  the  introduction  of 
the  confession  in  this  case;  the  jury  was  withdrawn,  and  the  court  heard  tlie 
evidence,  that  led  to  the  confession,  to  determine  whether  it  was  admissible  in 
evidence.  This  was  the  approved  practice.  It  was  made  to  appear  that  the 
prisoner  had  been  suspected  of  complicity  in  rifling  the  county  treasurer's 
safe.  He  was  himself  deputy-treasurer,  and  knew  the  combination  of  the  lock 
at  the  time  the  contents  of  the  safe  were  stolen.  The  evidence  tended  to 
show  that  the  safe  had  been  unlocked,  the  money  removed,  and  the  IocIls 
broken  afterwards  as  a  blind  to  detection.  The  prisoner  had  been  entreated, 
threatened,  and  finally  arrested,  to  induce  him  to  tell  about  the  offense.  He 
firmly  protested  his  innocence  and  utter  ignorance  of  the  whole  matter.  He 
was  released  from  arrest  Finally  the  grand  jury  met  and  summoned  him 
before  them  to  testify  about  the  matter.  He  still  asserted  ignorance  of  the 
perpetrators  of  the  crime.  The  grand  jury  persisted  in  the  effort  to  extract 
some  intimation  from  him  that  might  serve  as  a  clew  to  unravel  the  mystery. 
He  was  before  them  at  different  times  on  three  successive  days,  and  remained 
under  guard  subject  to  their  order.  The  record  doe^  not  purport  to  set  the 
facts  out  in  the  order  of  their  occurrence,  and  there  is  a  slight  mist  of  uncer- 
tainty as  to  the  sequence  of  the  representations  made  to  the  defendant  by  dif- 
ferent members  of  the  grand  jury  and  others,  while  he  was  in  the  custody  of 
the  oflacer  in  whose  presence  the  confession,  which  was  received  in  evidence, 
was  filially  made.  It  seems  that  after  a  time  the  defendant  gave  evidence  of 
breaking  down.  The  grand  jurors  pressed  the  opportunity,  and  exhorted  him 
to  tell  the  truth.  He  expressed  a  fear  of  personal  violence  at  the  hands  of 
those  whom  his  testimony  might  implicate.  Grand  jurors  promised  him  pro- 
tection. Two  of  the  three  members  of  that  bwly  who  testified  insisted  that 
the  protection  promised  was  protection  only  from  personal  violence,  such  as 
one  citizen  might  give  to  another;  and  one  of  them  said  the  defendant  was 
informed  that  the  jury  regarded  it  as  their  duty  to  indict  him,  and  expressed 
the  opinion  that  the  prisoner  must  have  known  he  would  be  indicted;  but 
the  same  witness  testifies  that  when  they  promised  him  protection  they  did 
not  explain  what  kind  of  protection  was  meant;  and  the  third  witness,  who 
was  the  foreman,  testified  tliat,  if  he  had  been  in  the  prisoner's  place,  he  would 
have  understood  the  promise  and  assurances  of  the  grand  jury  to  mean  that 
he  was  not  to  be  prosecuted.  The  defendant,  at  this  juncture,  made  a  state- 
ment implicating  others  in  the  offense,  making  an  effort  still  to  shield  him- 
self. He  was  then  removed  from  the  gr<ind  jury  room,  under  a  guard  fur- 
nished at  his  request  to  protect  him  from  violence,  to  await  the  further  direc- 
tion of  the  grand  jury,  the  foreman  instructing  the  guard  to  allow  no  one  ac- 
cess to  him.  In  this  interval,  as  we  understand  it,  the  prosecuting  attorney 
sought  him,  and  assured  him  that  if  be  would  tell  the  whole  truth  the  state 
would  deal  fairly  with  him.  The  next  morning,  while  waiting  to  be  called 
before  the  grand  jury,  Grady,  Chitwood,  and  Taylor,  the  witnesses  who  testi- 
fied to  his  confession,  were  admitted  by  his  guard  to  his  presence.  They  told 
him  that  they  understood  he  had  made  a  statement  to  the  grand  jury  about  the 
safe  robbery  which  was  not  regarded  as  satisfactory ;  the  spokesman  informed 
him  that  it  did  not  clear  up  some  persons  who  were  suspected,  and  that  he 
ought  to  tell  the  whole  truth,  let  the  guilt  rest  where  it  might.  The  prisoner 
replied  that  that  was  just  what  he  was  going  to  do,  and  produced  a  statement, 
which  he  had  written  out  on  a  pocket  memorandum  book,  making  the  con- 
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fession  which  was  given  in  evidence,  and  read  it  to  them.  He  stated  that  it 
was  prepared  for  the  grand  jury,  and  that  he  had  previously  made  up  his  mind 
not  to  tell  anything  until  he  got  before  the  grand  jury,  where  he  could  liave 
protection.  He  was  called  at  once  before  the  grand  jury,  where  he  made  the 
same  sUitement.  Wlien  informed  by  them  that  he  was  to  be  indicted  he  ex- 
pressed gi-eat  surprise. 

The  court  refused  to  permit  anything  which  transpired  in  the  grand  jury 
room  to  go  to  the  jury,  but  admitted  the  statement  made  to  the  three  witnesses 
named.  The  confession  made  to  those  witnesses  is,  we  think,  fairly  trace- 
able to  the  hope  inspired  by  the  assurances  made  by  the  grand  jurors  and  pros- 
ecuting attorney.  These  officei-s,  in  their  commendable  zeal  to  ferret  out  the 
perpetrators  of  the  crime,  evidently  led  the  prisoner  to  expect  favor  from  his 
confession.  It  was  the  natural  consequence  of  the  course  pursued  that  such 
an  impression  should  rest  upon  his  mind.  It  is  true  one  of  the  witnesses  tes- 
tified that  he  was  satisfied  the  prisoner  understood  all  the  while  that  he  was 
to  be  indicted,  but  none  of  them  testifies  that  a  hope  of  leniency  in  the  prose- 
cution was  not  fairly  deducible  from  what  transpired  in  the  jury-room  alone; 
and  the  foreman  felt  sure  that  no  other  conclusion  could  have  been  reached 
by  the  prisoner.  If  a  doubt  remained  in  the  prisoner's  mind  after  the  first 
day's  experience,  it  must  have  been  dispelled  by  the  assurance  he  then  received 
from  the  state's  attorney.  What  could  he  have  inferred  from  that  except  that 
a  further  and  fuller  statement  would  be  followed  by  leniency  or  an  exemption 
from  prosecution  ?  The  assurance  that  he  would  be  dealt  with  fairly  at  the 
hands  of  the  state  cannot  be  interpreted  as  merely  a  guaranty  that  he  should 
not  thereafter  be  cheated  of  his  legal  rights.  The  integrity  of  the  state's  offi- 
cial, and  the  protection  which  the  most  wretched  feels  the  courts  will  afford 
him ,  was  sufficient  guaranty  of  that  favor.  The  prisoner  must  have  taken  this 
last  assurance  as  a  sanction  of  the  hope  he  understood  the  grand  jurors  were 
holding  out  to  him.  By  all  the  opinions,  arousing  an  expectation  of  clemency 
by  a  prosecuting  officer  will  exclude  the  confession.  1  Bish.  Crim.  Proc.  § 
1234;  Simmons  v.  State,  61  Miss.  256;  Com.  v.  Nott,  135  Mass.  269;  Owen  v. 
State,  78  Ala.  425;  Beggarly  v.  State,  8  Baxt. 520;  Hopt  v.  Utah,  110  U.  S.  594, 
4  Sup.  Ct.  Kep.  202.  It  is  not  material  whether  the  prosecuting  officer  knew 
the  grand  jury  had  inspired  a  hope  which  his  language  would  inflame,  or  that 
the  grand  jury  were  informed  the  officer  would  talk,  or  had  done  so,  with  the 
prisoner.  The  test  is:  Was  there  a  causal  connection  between  the  hope 
aroused  and  the  confession?  The  fact  that  the  confession  is  not  made  to  the 
officer  or  officers  who  generated  the  hope  is  immaterial.  When  the  improper  in- 
fluence has  been  exerted,  it  must  be  shown  by  the  state  that  it  has  been  re- 
moved before  a  subsequent  confession  is  admissible.  Whart.  Crim.  Ev.  § 
650;  1  Bish.  Crim.  Proc.  §  1234;  Com.  v.  Taylor,  5  Cush.  605;  Simmons  v. 
State,  61  Miss.  256.  That  was  the  main  question  determined  in  Love  v. 
State,  supra. 

Experience  has  shown  that  reliance  cannot  be  placed  upon  admissions  of 
guilt  obtained  by  thus  playing  upon  the  hope  or  fear  of  the  accused,  "for  the 
obvious  reason,"  says  Judge  Cooley,  "that  they  are  not  made  because  they  are 
true,  but  because,  whether  true  or  false,  the  accused  is  led  to  believe  it  is  for 
his  interest  to  make  them."  People  v.  Woh-ott,  51  Mich.  612,  17  N.  W.  Rep. 
78.  It  is  in  cases  where  the  atrocity  of  the  crime,  or  the  gross  abuse  or  vio- 
lation of  a  trust,  as  in  this  case,  makes  the  prisoner  abhorrent,  "that  the  safe- 
guards of  the  law,"  says  Mr.  Justice  Fairchild,  in  Love  v.  State,  supra, 
"must  be  protected;  that  the  just  punishment  of  the  guilty  may  not  be  a  pre- 
cedent or  excuse  for  the  illegal  conviction  of  the  innocent.  Doubtless,  an 
adherence  to  such  rules  of  law  as  the  court  below  failed  to  observe,  and  as  we 
are  called  upon  to  enforce,  may  sometimes  screen  the  undeserving  from  mer- 
ited punishment;  but  there  is  no  safety  for  the  greater  portion  of  society, — 
that  is,  the  observers  of  the  law, — without  preserving  with  strictness  the  in- 
v.7s.w.no.4 — 17 
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tegrity  of  legal  rales  that  protect  against  perjury  and  wickedness,  as  well  as 
against  the  weakness  of  those  who  are  wrongfully  suspected  or  accused  of 
criminal  acts. "  Other  questions  raised  upon  the  trial  have  been  urged  by  the 
appellant,  but,  as  they  have  become  immaterial,  or  have  not  been  argued  by 
the  attorney  general,  and  the  cause  must,  in  any  event,  be  remanded,  we  have 
not  considered  them. 

The  objections  raised  to  the  indictment  have  received  consideration  such  as 
every  case  involving  the  liberty  of  a  citizen  deserves,  but  we  think  them  tech- 
nical and  without  merit  or  authority  to  sustain  them.  The  most  important 
is  that  in  one  count  of  the  indictment  the  defendant  is  charged  with  having 
himself  been  the  actor  in  the  larceny,  and  in  the  other  with  having  advised, 
encouraged,  and  aided  others  in  the  commission  of  the  offense.  The  prose- 
cuting attorney  disclaimed  the  intention  to  prosecute  for  more  than  one 
offense,  and  the  court  declined  to  compel  him  to  elect  to  stand  on  a  single 
count.  This  is  familiar  practice  where  the  indictment  charges  one  offense  in 
several  modes.  It  is  not  permissible  where  distinct  offenses  are  joined.  Ball 
Y.  State,  48  Ark.  94,  2  S.  W.  Bep.  462.  One  offense  only  is  charged  in  this 
indictment.  To  cause  a  thing  to  be  done  is  the' same  in  law  as  to  do  it,  and 
it  is  only  different  modes  of  alleging  the  same  thing  to  say  that  the  defendant 
did  it  and  that  he  aided  another  to  do  it.  For  the  purpose  of  punishment  an 
accessory  is  a  principal  under  the  statute.  It  is  necessary  only  to  inform  him 
of  the  facts  in  the  indictment  as  to  his  connection  with  the  crime  in  order 
that  he  may  prepare  his  defense  against  the  specific  charge.  Mansf.  Dig. 
§§  1505>1511;  WUliams  v.  State,  41  Ark.  173.  Reverse,  and  remand  for  a 
new  trial. 


Dyer  v.  Taylor. 
(Su/preme  Court  of  A^rlainsas,    March  8, 18S8.) 

1.  Fbaudulbst  Convetancbs— Pboop  of  Fraud— Evidencb. 

In  an  action  brought  against  an  attaching  officer  by  the  purchaser  of  goods  alleged 
to  have  been  sold  in  fraud  of  creditors,  evidence  to  snow  the  taking  oinotes  by  the 
vendor,  in  settlement  of  accounts,  in  tne  name  of  his  wife,  the  muulation  of  books, 
altering  of  dates,  and  changing  of  balances  on  books,  at  about  the  time  of  the  sale, 
is  competent  against  the  purchaser,  as  showing  a  general  purpose  of  fraud  on  the 
part  of  the  vendor. 

a.  Sams— PuRGHASKBS  fob  Value— Notice. 

To  avoid  a  sale  made  upon  a  valuable  consideration,  actual  notice  of  fraudulent 
intent  on  the  part  of  the  vendor  is  not  necessary.  It  is  sufficient  if  the  purchaser 
had  knowledge  of  such  facts  as  would  put  a  reasonably  cautious  man  upon  inquiry, 
and  made  the  purchase  without  inquiry. 

8.  Same— Pboof  of  Fraud— Interrooatoribb. 

The  plaintifl  had  questions  submitted  to  the  jury  as  to  whether  the  amount  for 
which  goods  in  an  alleged  fraudulent  sale  were  sold  was  a  fair  one,  and  whether  the 

fiurchase  money  was  applied  by  the  vendor  to  the  payment  of  his  debts.  The  jury 
ailed  to  agree  as  to  these,  and  gave  a  general  verdict  against  the  plaintiff.  Held, 
that  it  was  not  error  to  discharge  the  jury  without  reqmring  answers  to  these  ques- 
tions. 

Appeal  from  circuit  court,  Crawford  county;  B.  B.  Butherford,  Judge. 

Action  brought  by  Dyer,  appellant,  against  defendant,  Taylor,  to  recover 
possession  of  a  stock  of  goods  which  the  latter  had  attached  at  the  suit  of  the 
creditors  of  J.  N.  Patton. 

Duval  d  Cravens,  for  appellant.    H.  M.  d^  G.  B.  Rose,  for  appellee. 

Battle,  J.  Taylor,  being  sheriff  of  Crawford  county,  seized  a  stock  of  goods 
under  and  by  authority  of  several  orders  of  attachment  sued  out  by  the  cred- 
itors of  J.  N.  Patton.  Dyer,  claiming  to  have  purchased  the  goods  of  Patton, 
brought  this  action  against  Taylor  to  recover  possession  of  them.  The  sale 
to  Dyer  was  made  at^ut  10  days  before  the  seizure  by  the  sheriff.  Taylor 
contends  that  the  sale  was  fraudulent  and  void  as  to  Patton's  creditors.    The 
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evidence  introduced  in  tbe  trial  tended  to  prove  the  following  facts:  Patton 
was  the  owner  of  a  stock  of  goods;  was  a  merchant,  and  did  business  in  Alma» 
in  this  state.  Dyer  was  his  brother-in-law;  had  been  his  clerk;  was  intimate 
with  him,  and  familiar  with  his  business.  In  the  fall  of  1885,  Dyer  was  do- 
ing "a  two  hundred  dollar  business"  near  Alma,  and  had  no  property  subject 
to  execution,  and  was  in  debt.  Patton  owed  about  $9,000,  and  his  creditors 
were  urgent  and  pressing  in  their  demands.  The  books  of  Patton  showed 
that,  after  giving  Dyer  credit  for  his  services  as  clerk.  Dyer  was  indebted  to 
him  in  the  sum  of  $4.30.  Notwithstanding  this  fact,  Patton  turned  over  to 
bim  10  bales  of  cotton,  under  the  pretense  of  paying  him  for  his  services  as 
clerk,  and  received  from  him  $100  or  $150  in  money.  Dyer  did  not  weigh  the 
cotton,  and  did  not  know,  he  says,  what  Patton  owed  him,  and  was  depend- 
ent on  Patton^s  books  for  information  as  to  the  accounts  between  him  and 
Patton.  About  this  time,  Patton  sold  to  him  his  stock  of  goods  for  $3,500. 
They  say  that  Dyer  paid  $300  in  money,  and  gave  a  draft  on  the  proceeds  of  the 
cotton  for  $500,  which  was  paid,  and  executed  his  three  notes  for  $900  each, 
payable  in  30,  60,  and  90  days,  for  the  balance  of  the  purchase  money.  Dyer 
said  he  had  no  means  of  paying  the  notes,  but  expected  to  sell  the  goods,  and 
pay  them  with  the  proceeds  of  the  sale.  A  day  or  two  before  this,  Patton  pro- 
posed to  a  man  named  Baker  to  sell  him  the  same  goods;  but  before  Baker 
had  time  to  decide  what  he  would  do,  being  pressed  by  his  creditors,  he  sold  to 
Dyer,  and  a  day  or  two  afterwards  told  Baker  he  could  get  the  goods.  Soon 
after  or  about  the  time  of  this  sale  he  took  notes  to  his  wife  in  settlement  of 
accounts  due  him  on  his  books,  saying  he  was  indebted  to  her;  sold  cotton, 
and  took  a  draft  for  the  purchase  money  in  the  name  of  Dyer,  and  afterwards 
indorsed  it  with  Dyer's  name,  and  collected  it  himself.  The  sale  of  the  goods 
to  Dyer  was  on  the  4th  of  November,  1885,  and  the  goods  were  seized  by  the 
sheriff  on  the  Idth  of  the  same  month.  When  the  goods  were  attached,  no 
books  were  found  in  the  store  containing  the  goods;  but  Patton,  in  response 
to  a  rule  upon  him  to  produce  his  books,  said  he  had  left  them  there.  Finally, 
in  response  to  a  second  rule,  he  produced  his  ledger.  It  was  much  mutilated. 
A  part  of  the  leaves  were  torn  out,  and  the  tops  of  the  others  were  so  cut  or 
gnawed  that  it  was  impossible  to  tell  against  whom  the  accounts  on  tliem 
stood.  He  said  he  had  found  it  under  the  store-house,  and  he  supposed  rats 
had  eaten  it.  But,  between  the  time  of  the  attachment  and  the  time  when 
he  said  he  found  it,  entries  in  his  handwriting  were  made  in  it,  for  which  he 
could  not  account.  Dates  had  been  altered,  and  entries  changed.  The  books 
produced,  showed  accounts  amounting  to  $6,845,  and  that  he  had  collected  on 
them  after  the  1st  of  September,  1885,  $5,111.  After  the  attachment,  he  trans- 
ferred Dyer's  notes  to  his  brother.  In  an  attempt  to  explain  his  conduct,  he 
says  he  had  given  to  Hill,  Fontaine  &  Go.  his  note  for  $2,100  or  $2,200,  and 
his  brother  was  his  surety  on  the  note;  that  he  owed  them  on  account  $800; 
that  his  brother  assumed  the  note;  and  that  he  transferred  Dyer^s  notes  to  se- 
cure the  note  and  account  he  owned  to  Hill,  Fontaine  &  Co.,  so  far  as  they 
would  extend ;  and  that  including  the  transfer  of  the  Dyer  notes,  he  had  paid 
on  his  debts  between  the  first  of  October,  1885,  and  the  sale  to  Dyer,  $8,140. 
And  still  he  owes  his  attaching  creditors  $4,400.  The  defendant  recovered 
Judgment  against  plaintiff,  and  plaintiff  appealed. 

In  the  coarse  of  the  trial.  Dyer  objected  to  the  introduction  of  evidence  to 
show  tbe  taking  of  the  notes  by  Patton,  in  the  settlement  of  accounts,  in  the 
name  of  his  wife,  the  mutilation  of  books,  altering  of  dates,  and  changing  of 
balances  on  books,  because  he  had  no  connection  with  such  acts.  Was  it  com- 
petent? In  order  for  Taylor  to  maintain  the  issue  on  his  part,  it  was  neces- 
sary for  bim  to  show  that  Patton  intended  to  cheat  and  defraud  his  creditors 
in  the  sale  to  Dyer,  and  that  Dyer  participated  in  the  fraud.  Any  evidence 
throwing  light  upon  the  intent  of  Patton  was  admissible.  The  evidence  ob- 
jected to  tended  to  prove  transactions,  about  the  time  of  the  sale  to  Dyer, 
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which  were  so  connected  with  each  other  as  to  show  a  general  purpose  of  fraud, 
and  that  Patton  was  attempting  to  place  his  property  beyond  the  reach  of  his 
creditors,  and  was . admissible  to  show  the  motive  which  actuated  him  in  the 
sale  to  Dyer.  The  inference  is  reasonable  that  the  sale  and  the  fraudulent 
transactions  proceeded  from  the  same  motive.  Haskins  v.  Warren,  115  Mass. 
514;  McAleer  v.  Horsey,  85  Md.  439;  Cragin  v.  Tartt  82  Me.  55;  Hovey  v. 
QranU  52  N.  H.  569;  Pierce  w.  Hoffman,  24  Vt.  625;  Lincoln  v.  Clajiin,  7 
Wall.  132;  Bigelow,  Fraud,  478. 

Plaintiff  asked  and  the  court  refused  to  instruct  the  jury  as  follows:  "That, 
to  render  the  sale  of  the  goods  in  this  instance  void  as  to  the  creditors  of  the 
vendor,  it  must  appear  from  the  evidence,  not  only  that  the  intent  to  defraud 
his  creditors  by  such  a  sale  existed  in  the  mind  of  said  vendor,  but  that  said 
intt^nt  was  known  to  the  vendee,  i.  e.,  that  he  made  said  purchase  from  the 
vendor  to  aid  him  to  cheat  and  defraud  his  creditors."  But  the  court  in- 
structed them  as  follows:  "That  if  the  jury  find  from  the  evidence  that  the 
plaintiff  paia  to  the  said  Patton  a  part  of  the  alleged  consideration  for  the  pur- 
chase of  said  goods  in  money,  and  in  a  draft  which  was  afterwards  paid,  and 
gave  his  negotiable  promissory  notes  for  the  balance,  then  the  burden  is  upon 
the  defendant,  under  the  Issue  in  this  case,  to  show  that  said  sale  was  made 
by  said  Patton  with  intent  to  defraud  his  creditors,  and  that  the  plaintiff  had 
notice  of  such  fraudulent  intent,  or  had  knowledge  of  such  facts  as  would  put 
a  reasonably  cautious  man  upon  inquiry;  and  that  with  knowledge  of  such 
facts,  and  without  inquiry,  he  aided  him  to  carry  it  out  by  making  said  pur- 
chase. "  It  is  contended  that,  ''to  render  the  sale  of  goods  void  as  to  the  cred- 
itors of  the  vendor,  it  must  appear  from  the  evidence,  not  only  that  the  intent 
to  defraud  his  creditors  by  such  sale  existed  in  the  mind  of  the  vendor,  but 
said  intent  was  knoum"  to  the  vendee,  and  participated  in  by  him;  that  the 
court  below  erred  in  refusing  to  instruct  as  asked;  and  that  the  instruction 
given  was  erroneous.  But  this  is  not  true.  To  avoid  a  sale,  actual  notice  to 
the  purchaser  of  the  fraudulent  intent  of  the  vendor  is  not  necessary.  If  the 
facts  and  circumstances  within  his  knowledge  are  sufficient  to  put  a  man  of 
common  sagacity  upon  inquiry,  and,  with  the  use  of  reasonable  diligence,  to 
lead  him  to  the  discovery  of  the  fraudulent  purpose  of  the  vendor,  and  he  neg- 
lects to  make  the  inquiry,  he  will  be  charged  with  notice  of  the  fraudulent  in- 
tent. No  purchaser  put  upon  inquiry  has  a  right  to  remain  willfully  ignorant 
of  facts  within  his  reach.  It  is  not  sufficient  for  his  protection  to  show  that 
he  is  a  purchaser  for  value;  he  must  also  be  an  innocent  purchaser.  By  aid- 
ing a  debtor  to  convert  his  property  into  money  or  promissory  notes,  which 
can  be  easily  concealed  from  his  creditors,  and  placed  beyond  their  reach,  with 
notice,  actual  or  constructive,  that  he  is  doing  so  to  defraud  his  creditors,  he 
participates  in  the  fraud  of  the  debtor,  by  assisting  him  in  carrying  out  his 
fraudulent  purpose.  Clements  v.  Moore,  6  Wall.  299,  311;  Singer  v.  Jojcobs, 
11  Fed.  Rep.  559;  Wood  v.  Carpenter,  101  U.  S.  141;  Bigelow,  Fraud.  288. 
and  cases  cited. 

At  the  request  of  plaintiff,  the  court  submitted  to  the  jury  the  following 
questions,  with  an  instruction  to  find  specially  in  response  thereto:  '^ First. 
Was  the  amount  for  which  Patton  sold  the  goods  in  controversy  a  fair  value 
for  the  same?  Second,  Did  Patton  apply  the  money  and  notes  received  by 
him  for  said  goods  towards  the  payment  of  his  debts?"  In  reply  to  these  ques- 
tions, the  jury  stated  in  court  they  could  not  agree,  and  returned  a  general 
verdict  in  favor  of  defendant,  and  were  discharged  by  the  court.  Appellant 
insists  that  he  was  entitled  to  an  answer  to  these  questions;  that  an  affirmative 
answer  to  both  of  them  would  have  entitled  him  to  judgment;  and  that  the 
discharge  of  the  jury  without  answering,  because  they  could  not  agree,  was 
equivalent  to  a  mistrial.  An  affirmative  answer  to  these  questions  could  not 
have  aided  the  cause  of  appellant,  or  been  inconsistent  with  the  general  ver- 
dict.   If  the  jury  had  answered  that  the  price  for  which  Patton  sold  the  goods 
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was  a  fair  price,  it  would  not  iiave  been  equivalent  to  saying  that  Patton  had 
not  furnished  the  means  to  make  the  cash  payment,  or  that  the  sale  was  not 
made  with  a  fraudulent  intent.  An  affirmative  answer  to  the  second  ques- 
tion would  not  have  implied  that  the  cash  payment  was  made  with  Dyer*s 
means,  or  that  the  sale  was  made  in  good  faith.  The  sale  being  void  as  to 
creditors,  they  elected  to  treat  it  in  that  way,  and  did  so  by  suing  out  orders  of 
attachment,  and  causing  the  goods  to  be  seized.  The  transfer  of  the  note  of 
Dyer  by  Patton  to  his  brother,  after  the  seizure,  and  the  avoidance  of  the  sale 
by  the  creditors,  could  not  impart  life  to  the  sale,  and  make  it  valid.  Their 
rights  had  attached.  The  law  liad  given  them  the  right  to  seize  the  goods, 
and  have  them  condemned  to  satisfy  the  debts  Patton  was  owing  them;  and 
they  had  availed  themselves  of  their  rights,  and  taken  steps  to  enforce  them. 
Patton 's  effort  to  defeat  them  by  transferring  Dyer's  notes  to  his  brother  was 
too  late  to  accomplish  its  end.  The  evidence  was  sufficient  to  show  that  Pat- 
ton funjished  Dyer,  in  the  10  bales  of  cotton,  with  a  part  of  the  purchase 
money  he  received  for  the  goods;  and  it  is  reasonable  to  infer,  from  this  fact, 
he  furnished  all  the  money  paid,  and  that  the  consideration  was  simulated, 
and  that  Dyer  was  simply  constituted  an  agent  of  Patton  to  sell  the  goods,  and' 
pay  him  the  proceeds.  It  was  proven  that  the  transfer  of  Dyer's  notes  was 
made  after  the  goods  were  seized  by  the  sheriff.  We  think  the  sale  was  fraud- 
ulent, and  that  the  evidence  was  sufficient  to  sustain  the  verdict  of  the  jury. 
The  bill  of  exceptions  fails  to  show  any  exceptions  to  the  instructions  given 
to  the  jury  at  the  request  of  the  defendant.  We  find  no  error  in  the  judgment 
of  the  court  below  prejudicial  to  appellant,  and  it  is  affirmed. 


Hamilton  et  al.  v.  Home  Ins.  Co. 
(Supreme  Court  of  MUsourU    March  6, 1888.) 

1.  Insurance— INSURANCB  Aoknct— Proof  of  Agency. 

There  was  evidence  that  an  insurance  company  addressed  a  circular  to  a  person 
as  its  agent,  referring  to  the  ** agency  now  Intrusted  to  your  care.**  It  also  con- 
tained full  instructions  in  regard  to  the  duties  of  an  agent,  and  was  signed  by  the 
general  agent  of  the  company.  The  person  acted  as  agent,  and  after  a  loss  by  fire 
informed  the  general  agent,  and  received  a  reply  and  instructions  from  him.  Held 
sufficient  to  support  the  finding  of  a  jury,  that  there  was  an  agency. 

2.  Same — Forfeiture — Other  Insurance — Waiver. 

Where  an  insurance  agent  has  notice  of  other  insurance,  and  took  no  steps  to 
cancel  the  policy,  the  company  is  estopped  from  claiming  a  forfeiture  under  the 
policy  oonditionea  upon  procurement  or  other  insurance  without  consent  indorsed. 

Appeal  from  St.  Louis  court  of  appeals. 

Action  by  Haroilton  &  Rockfellow,  a  partnership,  on  a  policy  of  insurance 
issued  by  the  Home  Insurance  Company  to  the  plaintiffs  for  the  sum  of 
^2,500  on  a  stock  of  goods,  in  Dead  wood,  Dakota  territory.  The  policy  took 
effect  from  the  6th  of  July,  1880.  The  petition  avers  that  the  defendant  is 
an  insurance  company  and  corporation  acting  under  and  by  virtue  of  the  laws 
of  the  state  of  Ohio,  having  a  general  agent  in  the  state  of  Missouri,  resident 
-at  St.  Louis;  then  declares  on  the  policy;  alleges  a  loss  by  fire  on  the  18th  of 
January,  1881,  proofs  of  loss  furnished  February  23d  next  thereafter;  and 
prays  damages,  etc.  The  answer  of  the  company  avers  **that  on  the  6th  of 
July,  1880,  at  Deadwood,  plaintiffs,  by  their  agent,  L.  C.  Miller,  applied  to 
defendant  for  insurance,  as  in  the  petition  mentioned,  and  defendant  accepted 
the  application,  and  delivered  the  policy  sued  on,  which  is  made  a  part  of  the 
answer,  and  says,  by  the  express  terms  of  the  policy,  it  was  agreed  that  if  the 
assured  should  then  have  or  thereafter  make  any  other  insurance  on  the  prop- 
erty, without  notice  to  and  consent  of  the  defendant,  in  writing,  indorsed 
thereon,  the  policy  should  be  null  and  void;  and  if  any  policy  had  been  pro- 
cured by  any  person  or  persons  other  than  the  duly-appointed  and  author- 
ized agent  of  the  company,  such  person  should  be  deemed  to  be  the  agent  of 
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the  assured.  The  answer  then  avers  that,  at  the  time  last  aforesaid,  the 
plaintiffs,  by  their  agent,  Miller,  gave  defendant  notice  that  the  goods  were 
insured  against  loss  and  damage  bj  fire,  by  the  Home  Insurance  Company; 
that  the  terms  and  amounts  were  as  have  been  before  stated ;  and  that  the  de- 
fendant consented  to  the  said  last-mentioned  insurance,  and  indorsed  their 
consent  on  the  policy."  The  answer  then  further  alleged  that  at  the  time 
the  said  policy  of  insurance  was  effected  plaintiffs  had  policies  on  the  same 
stock  of  goods  in  other  insurance  companies,  of  which  defendant  was  given 
no  notice,  and  that  afterwards,  on  the  28th  day  of  July,  1880,  the  plaintiffs, 
by  their  agent.  Miller,  and  without  notice  to  defendant,  effected  other  policies 
of  Insurance  in  other  companies  upon  the  same  stock  of  goods,  etc.  The  re- 
ply of  the  plaintiffs  suitably  put  in  issue  the  material  allegations  of  the  an- 
swer, and,  the  cause  being  tried,  resulted  in  a  verdict  for  the  plaintiffs  in  the 
sum  of  $2,756.16.  The  present  cause,  consolidated  with  that  of  the  same 
plaintiffs  against  the  Aurora  Fire  Insurance  Company,  was  tried  befpre  Hon» 
Amos  M.  Thayer,  and  resulted  also  in  a  verdict  for  the  plaintiffs  in  the  sum 
of  $1,653.70.  Both  of  these  causes  went  on  appeal  to  the  St.  Louis  court  of 
'  appeals,  where  the  judgments  of  the  circuit  court  were  reversed,  and  from 
the  judgment  in  the  former  case  the  plaintiffs  have  appealed  to  this  court. 
Among  the  general  provisions  of  the  policy  in  question  was  this  one:  "It  is 
further  agreed  that  if  this  policy  has  been  procured  by  any  person  or  persons 
other  than  the  duly-appointed  and  authorized  agent  of  this  company,  such 
person  or  persons  shall  be  deemed  the  agent  of  the  assured,  and  not  of  this 
company.  This  company  shall  not  be  liable  by  virtue  of  this  policy,  or  any 
renewal  thereof,  unless  the  premium  be  actually  paid  to  the  company." 
Among  the  conditions  upon  which  the  policy  should  become  void  was  this:  '*If 
the  assured  shall  have  or  hereafter  make  any  other  insurance  on  the  property 
herein  insured,  or  any  part  thereof,  without  notice  to  or  consent  of  this  com- 
pany, in  writing  hereon."  A  slip  was  attached  to  the  policy  as  forming  a 
part  of  same,  dated  July  6,  1880,  was  signed,  "J.  B.  Bennett,  General 
Agent,**  and  the  policy  was  authorized  to  be  counter-signed  by  the  duly-au- 
thorized agent,  and  was  counter-signed,  "J.  B.  Bennett,  C^eneral  Agent." 
Bennett  was  the  general  agent  of  defendant,  and  resided  in  St.  Louis.  He 
had  authority  to  write,  counter-sign,  and  issue  policies,  and  appoint  local 
agents.  Hamilton,  one  of  the  plaintiffs,  testified  in  substance  that  '*he  was  a 
resident  of  Dead  wood,  Dakota;  a  merchant.  He  testified  to  the  policy  of 
$1,500  in  the  Aurora,  which  he  says  he  obtained  from  L.  C.  Miller,  insurance 
agent  at  Dead  wood;  that  Miller  solicited  the  plaintiffs  for  insurance.  Plain- 
tiffs told  him  to  place  four  thousand  dollars  in  some  good  companies,  and  be 
(Miller)  brought  the  plaintiffs  the  policies  of  $2,500  in  the  Home,  and  81,500 
in  the  Aurora.  The  subject-matter  of  insurance  was  their  stock  of  merchan* 
dise  in  their  store  at  Deadwood.  They  took  other  insurance  subsequent  to 
the  policy  sued  on;  procured  the  subsequent  insurance  of  L.  C.  Miller,  agent 
of  the  companies.  It  was  at  his  solicitation,  and  not  plaintiffs*.  It  was  at 
different  dates, — one  on  the  21st  of  July,  probably,  for  $500;  one  in  October; 
and  one  in  December.  The  one  that  went  on  in  October  was  to  take  the  place 
of  the  thousand  that  was  already  on  in  this  defendant.  It  had  been  in  the 
Liverpool,  London  &  Globe,  and  we  put  it  in  the  Springfield.  There  was  in- 
surance of  a  thousand  dollars  on  the  stock  when  we  took  the  insurance  in  the 
defendant  company.  When  Mr.  Miller  brought  the  policies,  we  read  them 
over,  and  noticed  that  they  did  not  mention  the  fact  of  our  having  the  thou- 
sand dollars  in  the  Liverpool,  London  &  Globe,  and  we  called  his  attention  to 
it.  He  said  it  didn't  make  any  difference  as  long  as  he  was  the  agent  for 
both  companies  or  for  all  the  companies,  and  the  policies  came  through  him. 
Mr.  Miller,  of  whom  we  obtained  the  insurance  of  the  defendant  company, 
was  the  same  Miller  of  whom  we  afterwards  obtained  the  insurance  in  the 
Springfield  Insurance  Company,  and  the  other  companies  that  witness  refersi 
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to.  The  goods  insured  were  totally  destroyed  by  fire  on  the  18th  of  Januaryr 
1881.  The  value  placed  on  the  stock  was  about  011 .000. "  The  Miller  who  is 
leferredtointheanswer  of  defendant  deposed  in  behalf  of  plaintiffs  as  follows: 
"Besidence,  Dead  wood.  Age,  48.  Occupation,  insurance  agent.  Had  been 
agent  for  five  years.  Got  Hamilton  &  Rockfellow,  the  plaintilTs,  their  insur- 
ance from  Mr.  J.  B.  Bennett,  at  8t.  Louis,  who  was  the  general  agent  for 
numerous  companies ;  this  among  the  others.  Solicited  insurance  from  Hamil- 
ton &  Bockfellow,  and  my  order  to  Mr.  Bennett  was  in  one  order  for  four 
thousand  dollars,  written  on  a  blank,  I  think,  without  any  name  of  particular 
company.  If  it  was  any,  it  was  the  Home.  If  it  was  on  the  printed  blank 
that  he  famished,  it  was  the  Home  of  Ohio.  Sent  the  order  off,  and,  instead 
of  being  one  policy,  they  sent  two, — one  of  the  Home  for  $2,500,  and  one  in 
the  Aurora  of  Cincinnati  for  91,500.  At  the  time  of  issuing  this  insurance 
to  plaintiffs  of  the  defendant  company,  and  in  taking  the  application,  /  had 
notice  qfotTierinstrnxnce,  and  put  on  the  blank  to  that  effect;  that  tTiere  was 
other  insurance  in  the  Liverpool  and  London  and  Globe,— Jtist  how  much^ 
now,  T  ootUdnH  sap,  but  t?ie  application  toill  show.  I  had  taken  the  policy 
of  the  LiTeri>ool  and  London  and  Globe,  and  it  was  in  force  at  the  time.  Sub- 
sequently, issued  policies  in  other  companies  upon  the  stock  of  goods.  Re- 
newed the  Jjiverpool  and  London  and  Globe  Insurance  Company's  policy  in 
the  Springfield,  if  I  recollect  right;  and  they  had  a  small  policy,  in  addition, 
hi  the  Watertown  Company  of  New  York,  If  I  recollect  right;  $1,500  in  still 
another.  At  the  time  of  issuing  these  policies,  I  considered  myself  the  agent 
of  the  Home  of  Ohio,  and  with  authority  from  Mr.  Bennett  to  write  any  in- 
surance, take  any  application  I  thought  best,  for  any  amount,  and  he  would 
furnish  the  policies  in  some  flrstclass  company;  that  was  my  arrangement 
voith  him.  trnder  this  arrangement,  obtained  the  Aurora  policy,  which  Mr, 
Bennett  forwarded  to  me.  There  was  a  good  deal  of  insurance  I  obtained  in 
Dakota,  in  this  district,  for  that  company,  the  Aurora.  All  the  insurance  of 
which  I  have  spoken,  taken  subsequently  by  Hamilton  &  Bockfellow,  in  the 
Watertown  Mechanice'  &  Traders',  and  Springlield,  was  taken  through  me, 
u  agent.  I  either  wrote  it,  or  got  it  for  them.  Was  acting  as  agent  for  the 
insurance  companies  in  that  capacity.  Always  took  my  commissions  or  com- 
pensation for  my  services  out  of  the  premium,  before  returning  the  premium. 
That  is  the  rule  and  custom  for  all  insurance  agents, — ^to  take  out  his  com- 
mission, and  send  the  balance  to  the  company.  The  particular  policy  was 
paid  for  by  the  plaintiffs,  and  the  money  was  forwarded  to  J.  B.  Bennett  at 
St.  Louis.  Mr.  Bennett  was  acting  as  general  agent  for  several  companies,  and 
this,  among  the  balance,  as  general  agent.  Don't  know  how  large  a  section  of 
the  country ;  don't  know  whether  he  had  any  limit  to  his  district. "  Further  on, 
the  deposition  of  this  witness  discloses  that  he  had  authority  from  Bennett  to 
make  out  applications  generally  upon  printed  blanks  furnished  him  by  Ben- 
nett, and  thid;  these  applications  would  be  directed  to  the  Home;  that  witness 
would  write  more  than  the  Home  would  take,  and  Bennett  would  distribute 
the  residue  among  such  first-class  companies  as  he  might  select,  and  issued 
policies  accordingly.  And  Bennett  authorized  witness  to  bind  the  companies 
from  the  date  of  application,  while  the  applications  and  policies  were  in  transit. 
This  witness  also  disclosed  that  through  him  some  85  or  40  policies  in  the 
Home  Insurance  Company  were  obtained  by  him  through  Bennett;  that  wit- 
ness was  acting  as  the  agent  of  that  company,  under  authority  from  Bennett, 
who  famished  him  with  daily  reports,  printed  envelopes,  hut  no  policies; 
that  witness  sent  to  Bennett  his  daily  reports,  and  he  divided  those  reports 
very  frequently,  and  most  always,  issuing  some  in  particular  companies  where 
the  orders  were  large;  and  that  it  was  one  of  these  blank  daily  reports  that 
witness  used  concerning  the  policy  in  controversy,  and  sent  it  on  to  Bennett. 
This  witness  also  produced  some  letters  and  circulars  sent  to  him  by  Bennett. 
They  are  as  follows: 
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"J.  B.  Bennett,  General  Agent,  No.  14  Insurance  Building,  Sixth 
AND  Locust  Streets. 

"St.  Louis,  Missouri,  June  11,  1880. 

^^Mr.  L.  C.  Miller t  Esq.,  Deadtoood,  D.  T, — Dear  Sir:  We  are  in  receipt 
of  your  application  for  the  agency  of  the  Home  of  Ohio.  Our  supplies  are 
being  prepared,  and  as  soon  as  finished  we  will  be  ready  to  appoint  our  agents. 
Until  then  we  will  issue  policies  here,  allowing  you  the  usual  commission  of 
15  per  cent.  We  have  facilities  for  placing  lines  in  first-class  companies,  and 
are  prepared  to  accommodate  you  to  any  extent,  and  will  be  pleased  at  all  times 
to  hear  from  you. 

"Yours,  truly,  J.  B.  Bennett,  G.  Agent" 

A  printed  circular  on  which  was  printed  with  a  stamp  the  name  of  the 
"Home  Insurance  Company,  Ohio,  J.  B.  Bennett,  General  Agent,"  on  each 
side  of  the  words,  "La  Caisse  Generale,''  which  had  been  erased,  and  the  cir- 
cular was  dated  June  11,  1880,  addressed  to  L.  C.  Miller,  Esq.,  Agent  Home 
Insurance  Company ,  at  Deadtoood,  Dakota  Territory.  It  stated  upon  what 
principles  the  company  did  business  in  the  following  words:  "Dear  Sir: 
We  transact  business  upon  sound  and  enduring  principles,  pay  fair  losses 
promptly  and  pleasantly,  appreciate  and  second  the  efforts  of  our  agents  heart- 
ily, and  ask  proper  concert  on  their  part,  so  as  to  promote  the  best  interests 
of  all  concerned  in  the  agency  now  intrusted  to  your  care;  therefore  compli- 
ance with  the  following  instructions  and  rules  is  confidently  expected. "  Then 
follows  requirements  as  to  monthly  reports,  risks,  rates,  etc.,  and  is  signed: 
"liespectfully,  J.  B.  Bennett,  General  Agent." 

"J.  B.  Bennett,  General  Agent.    No.  11,  N.  W.  Corner  of  Sixth 

AND  Locust  Sts. 

"St.  Louis,  Missouri,  June  1,  1880. 

"X.  C.  Miller,  Esq.*  Dakota  Territory:  Should  you  need  any  surplus  lines 
of  insurance  placed,  or  have  any  desirable  business  you  want  insured  in  solid 
companies,  at  fair  rates,  please  send  me  application  with  the  written  form  of 
policy,  and  1  will  promptly  send  you  policies  for  same,  allowing  you  cus- 
tomary commissions.  An  extensive  experience  of  over  30 years  enables  me  to 
so  appreciate  the  growing  requirements  of  this  business  to  agents  and  others 
concerned  as  to  frequently  render  just  the  assistance  needed  in  promoting  de- 
sirable insurance  transactions  in  a  satisfactory  manner.  If  you  avail  your- 
self freely  of  this  offer,  you  can  make  it  a  valuable  auxiliary  to  your  agency 
by  securing  better  lines,  and  controlling  more  custom,  with  less  competition, 
labor,  and  responsibility  to  yourself.    Soliciting  your  orders,  I  remain, 

"  Yours,  truly,  J.  B.  Bennett.  " 

A  letter  from  J.  B.  Bennett,  October  2, 1880,  to  L.  C.  Miller,  Dead  wood,  Da- 
kota territory,  in  which  he  says:  "In  reply  to  your  favor  of  the  27th  inst.,  I  can 
fill  your  orders  for  the  Watertown  Insurance  Company  to  your  satisfaction. 
There  is  no  occasion  for  different  arrangements.  You  can  make  the  risk  binding 
from  your  mailing  orders,  or  from  any  subsequent  date  desired.  1  will  al- 
low you  the  policy  fees  when  you  collect  the  same;  also  15  per  cent,  commis- 
sion, and  can  also  accept  any  outside  business  you  recommend, — in  fact,  do  it 
better  and  more  satisfactory  every  day  than  to  have  your  D.  T.  reports  come 
under  the  criticism  of  soms  clerk  at  main  office,  as  much  of  the  business  of 
fire  insurance  is  done  east  of  the  Missouri." 

The  witness  also  produced  another  letter,  which  is  worthy  of  preservation; 
it  is  dated:  "St.  Louis,  Missouri,  October  26,  1880.  X.  C.  Miller,  Deadr 
wood,  D.  r."  It  proposes  to  give  him  (Miller)  a  few  items  that  may  benefit 
him.  It  commences  with  the  proposition  that  "all  desire  to  be  law-abiding 
citizens,  but  that  statutes  are  of  different  degrees  of  importance.  Some  are 
against  passing  bank-notes  of  small  size;  yet  the  public  ttike  all  the  one-dollar 
bills  offered  them.  That  the  state  controls  all  the  corporations, — that  is  the 
legal  theory, — and  a  corporation  cannot  operate  beyond  its  jurisdiction,  unless 
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permitted  to  do  so.  But  the  necessity  of  trade  modifies  this.  Under  the  in- 
dividual rights  given  to  every  citizen  of  the  United  States,  a  eitizeii  lias  the 
individual  constitutional  right  to  buy  and  sell  with  great  freedom.  He  ca7i 
buy  his  insurance  just  where  he  wants  to,  and  Tie  can  do  this  by  his  agent  or 
attorney.  So,  merchants  in  large  cities  are  compelled  to  cross  state  lines  for 
insurance  risks  for  large  amounts,  that  are  placed  this  way  from  all  important 
cities,  and  by  the  most  sensible  and  responsible  agents;  and  an  insurance 
agent  should  understand  Tiow  to  do  this  without  running  against  the  legal 
stumps.  Many  of  the  insurance  statutes  are  mere  forms  and  fees,  embarras- 
sing to  legitimate  business.  The  main  thing  to  do  is  to  get  a  good  con- 
tract, and  a  policy  in  a  responsible  company,  for  one  hundred  cents  on  the 
dollar  for  fair  losses.  The  whole  matter  turns  on  whose  agent  the  broker  is. 
If  he  is  the  agent  of  the  applicant,  he  can  deal  with  whomsoever  and  where- 
soever he  desires.  To  put  this  at  rest,  I  have  a  simple  form.  (See  the  last 
line  of  the  blank  inclosed.)  You  will  be  careful  not  to  make  any  record  as 
•agent  for  the  insurance  company,  so  as  not  to  give  any  hold  for  any  rivals  or 
maliciously  disposed  persons  to  make  trouble.  As  an  agent  of  a  foreign  in- 
surance company  you  can  do  nothing,  except  you  go  through  several  forms 
■and  pay  the  fees ;  but  as  a  citizen  of  the  United  States,  in  your  individual 
right,  you  can  act  for  any  party  who  desires  you  to  obtain  their  insurance  for 
them,  un trammeled.  You  are  the  agent  of  such  parties,  and  no  state  law  can 
limit  the  citizen's  righU  in  such  matters.  Yours,  truly,  J.  B.  Benmbtt,  G. 
Agent." 

The  witness  also  testified  that,  before  his  appointment  as  agent,  he  received 
a  circular  letter  from  Bennett,  marked  ** Exhibit  F,"  which  is  as  follows: 
"General  Agency  Department,  Home  Insurance  Company  of  Ck>lumbus,  Ohio. 

Incorporated  1864.    Losses  paid,  $2,888,874.51.    J.  P.  Hall,  President;  B. 

S.  Brown,  V.  P.;  H.  M.  Henderson,  Secy.;  C.  G.  Sheppard,  Asst.  Secy.; 

F.  C.  Sessions,  Treasurer;  J.  B.  Bennett,  General  Agent. 
"The  Home  Insurance  CJompany  of  Ohio,  with  sixteen  years'  experience, 
liaving  paid  $2,888,874.51  for  losses,  and  $199, 126.60  for  dividends,  with  gross 
assets  and  security  for  policy-holders  on  1st  January,  1880,  of  S511.262.44, 
deeming  present  time  and  circumstances  favorable  for  prudently  extending 
its  agency  business,  is  fully  prepared  to  do  so  in  the  right  way,  when  proper 
parties  and  opportunities  present  themselves.  Address  J.  B.  Bennett,  St. 
Louis,  Mo.,  who  will  give  special  and  prompt  attention  to  such  matters  for 
ithe  *  Home  of  Ohio.'    Herewith  you  have  blank  for  agency  application. 

"Yours,  truly,  J.  B.  Bennett." 

To  sustain  the  issues  on  its  behalf,  the  defendant  introduced  evidence  as 
follows:  A  letter  from  L.  C.  Miller  to  Bennett,  dated  June  30,  1880,  inclos- 
ing the  application  of  Hamilton  &  Bockfellow  for  insurance  on  the  property 
as  before  stated,  for  S4,000,  at  5  percent,  premium,  $200,  dated  June 30, 1880, 
H.  &  R.,  applicants,  per  Miller.  "Questions  on  the  opposite  side  must  be 
fully  answered  by  applicant.  L.  C.  Miller.  "  "  Commercial  Insurance  Com- 
pany, California.  ♦  ♦  ♦  Applicants  must  answer  the  following  ques- 
tions," etc.:  '* Question  11.  What  other  insurance  in  any  company,  and  in 
what  company?"  There  are  27  of  these  questions;  some  answered,  and  some 
not.  There  is  no  signature  by  applicants.  At  the  foot  it  is  signed,  "L.  C. 
Filler."  The  deposition  of  J.  B.  Bennett,  the  general  agent  of  defendant, 
ivas  also  read  in  behalf  of  the  defendant,  in  which  he  states  that  he  was 
the  general  agent  of  defendant  at  the  time  indicated.  Was  not  general  agent 
•of  the  Aurora  Insurance  Company,  speaking  in  technical  insurance  parlance; 
not  agent  for  Merchants  &  Traders*;  nor  the  Watertown,  but  writing  policies 
for  the  Watertown  to  some  extent,  for  Dakota  territory,  not  as  general  agent, 
but  rather  as  ''local  agent  at  large.'*  Received  application  from  L.  C.  Miller, 
and  wrote  policy  for  Hamilton  &  Bockfellow.  Application  written  on  form 
of  Commercial  Insurance  Company.    He  denies  that  he  received  any  notice 


Digitized  by  VjOOQIC 


266  BOUTHWESTERN   BEPOBTEE.  [Mo. 

of  other  insuranoe  from  Miller  until  after  proofs  of  loss  on  their  claims  had 
been  made;  denies  that  he  everappointed  him  as  agent;  says  that  ''Mr.  Miller 
was  the  same  as  any  otJier  eitigen  that  might  be  engaged  in  the  business  of 
insurance;"  that  "Mr.  Miller's  powers  were  to  pay  premiums  over  for  pol- 
icies sent  to  him,  or  to  return  the  policies  within  a  reasonable  time;"  that 
*'Mr.  Miller  never  had  (my  agency,  as  toe  understand  the  term  in  insuranoe. " 
He  says:  ''As  a  general  agent,  I  have  full  power  with  the  Home  Insurance 
Company  to  appoint  agents,  and  supply  them  with  the  documents,  give  them 
instructions,  estimate  losses,  settle  and  pay  the  same,  and  was  the  full  gen- 
eral agent  and  representative  of  said  corporation. "  He  states  that  he  solic- 
ited from  Miller  an  insurance  correspondence;  that,  if  he  would  send  him 
proper  applications,  he  would  place  risks  for  him,  allowing  the  usual  broker- 
age; that  "this  arrangement  was  more  particularly  with  the  La  Caieee  Gen-- 
erale  Insurance  Association  of  Paris,  and  had  nothing  to  do  with  the  Aurora 
Qr  Home  Insurance  CJompanies,  or  the  several  other  insurance  companies  I 
represented."  And  he  further  says  in  regard  to  the  policy  in  question  that 
**all  connection  with  the  matter  closed  when  the  policy  was  delivered  by 
Miller,^  It  is  shown,  however,  in  Miller's  deposition  that  he  was  present  at 
the  fire,  telegraphed  Bennett  of  the  loss,  also  wrote  him  a  full  aooount  of  the 
fire,  and  gave  particulars  of  the  loss,  and,  in  response  to  his  letter,  received 
one  in  a  few  days  from  Bennett,  signed  as  general  agent,  adLnowledging  re- 
ceipt of  telegram  and  letter,  and  which  concludes  by  saying:  "Please  give  us  the 
facts  in  the  case  early.  We  note  that  H.  &  B.  did  not  stand  well  financially. 
What  was  the  cause  of  the  fire?  Please  give  us  a  proper  understanding  about 
and  of  the  nature  of  the  accident  and  the  whole  case,  so  far  as  you  can  do  so,  ** 
etc.  On  cross-examination,  Bennett  denied  that  the  blank  attached  to  the 
deposition  of  Miller,  purporting  to  be  an  application  to  Bennett  as  general 
agent  at  St.  Louis,  Mras  ever  received  from  Miller;  also  denied  that  he  ever 
sent  such  a  blank  in  the  case;  then  admitted  that  he  did  send  him  such  a 
blank.  Bennett  then  admitted  that  all  the  exhibits,  letters,  and  circulars 
Miller  had  offered  in  evidence  were  genuine;  stated  that  he  was  the  general 
agent  of  the  La  Caisse  Generale  Insurance  Company,  that  the  form  produced 
is  that  of  the  latter  company,  and  not  of  the  Home,  and  that  that  name  was 
merely  stamped  on  in  the  office  of  witness  as  an  advertisement.  He  also  ad- 
mitted that  Exhibit  F,  akeady  set  forth,  was  a  special  circular  of  the  Home 
Insurance  Com  pany . 
Noble  i&  Orrick,  for  appellant. 

Sherwood,  J.,  {c^fter  stating  the  facts  as  above.)  The  evidence  in  this 
cause  has  been  set  out  at  large  in  the  foregoing  statement,  which  accompanies 
this  opinion,  because  the  sole  ground  upon  which  the  judgment  of  the  circuit 
court  was  reversed  by  the  St.  Louis  court  of  appeals  was  that  there  was  no 
evidence  to  show  that  Miller  was  the  agent  of  the  Home  Insurance  Company. 
It  seems  to  me  that  there  is  ample  evidence  of  that  fact  all  through  this  record, 
extending  from  the  inception  of  the  agency  down  till  the  occurrence  of  the 
loss;  and  even  when  the  loss  occurred  Miller  acts  as  an  agent  should, — ad- 
vises his  principal  of  the  loss  by  telegraph,  writes  him  full  particulars  by  mail, 
and  receives  the  usual  reply  in  such  cases  from  Bennett.  If,  as  the  latter 
swears,  "all  connection  with  the  matter  closed  when  the  policy  was  delivered 
by  Miller,"  it  seems  strange  beyond  belief  tliat  a  mere  stranger  should  so  in- 
terest himself  in  the  loss  as  Miller  did.  The  court  of  appeals  seems  to  have 
overlooked  the  significant  manner  in  which  the  printed  circular  of  June  II, 
1880,  was  addressed  to  L.  C.  Miller,  Esq.,  **  Agent  of  Home  Insurance  Com- 
pany at  Deadwood,  D,  T.  ;"  that  it  refers  to  the  ^agency  now  intrusted  to 
your  care,'*  and  contains  full  and  explicit  instructions  as  to  the  method  of 
procedure  in  taking  risks,  writing  policies,  making  reports,  etc.,  and  that  it  is 
signed  by  Bennett  as  general  agent;  nor  that  this  circular  was  received  by 
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Miller  in  response  to  bis  application  for  such  an  agency.  Nor  does  the  court 
of  appeals  seem  to  have  considered  many  other  cogent  facts  with  which  this 
record  abounds,  tending  very  strongly  to  show,  not  only  that  an  agency  ex- 
isted in  and  had  been  conferred  upon  Miller,  in  pursuance  of  his  request,  but 
that  he  was  in  the  constant  exercise  of  that  agency  for  months;  that  it  as- 
sumed, indeed,  &  frequentative  form,  and  resulted  in  much  profitable  business 
being  sent  by  Miller  in  his  capacity  of  agent,  to  his  principal.  With  such  a 
mass  of  relevant  and  direct  testimony  before  them,  it  is  difllcult  to  see  how 
the  jury  in  this  cause  could  have  found  otherwise  than  they  did.  The  trial 
court  was  therefore  entirely  correct  in  giving  the  following  instructions :  "  ( 1) 
If  the  jurors  believe  that  J.  B.  Bennett,  the  general  agent  of  the  Home  In* 
surance  CJompany,  mailed  to  one  L.  C.  Miller,  at  Dead  wood,  Dakota  territory, 
the  printed  circular  marked  'Exhibit  P,*  attached  to  the  deposition  of  said 
Miller,  which  has  been  read  in  evidence;  that  thereafter  said  Miller  applied 
for  the  agency  of  the  Home  Insurance  Company  to  said  Bennett,  and  there- 
upon said  Bennett  wrote  and  mailed  to  said  Miller  the  letter  of  June  II,  1880, 
which  has  also  been  read  in  evidence,  and  at  the  same  time  inclosed  the  printed 
circular  of  instructions  dated  June  II,  1880,  addressed  to  L.  0.  Miller,  agent 
Home  Insurance  Company,  Dead  wood,  D.  T.,  which  has  also  been  read  in 
evidence;  and  if  you  also  believe  that  said  Miller  thereupon,  and  for  a  period  of 
several  months  thereafter,  solicited  insurance  for  and  on  behalf  of  the  Home 
Insurance  Company  at  Dead  wood,  Dakota  territory,  with  the  knowledge  of 
said  Bennett,  and  received  applications  for  insurance,  and  forwarded  them  to 
said  Bennett,  and  secured  policies  from  said  Bennett  written  by  the  Home 
Insurance  Company,  and  delivered  the  same  to  parties  assured,  and  collected 
premiums  thereon,  and  was  paid  by  said  Bennett  for  his  services  a  commis- 
sion of  15  per  centum  out  of  the  premiums  so  collected, — then,  as  a  matter  of 
law  the  court  instructs  you  that  such  facts  (if  you  find  them  to  exist)  consti- 
tuted the  said  Miller  the  agent  of  the  Home  Insurance  Company  for  the  trans- 
action of  its  business  at  Dead  wood,  Dakota  territory,  as  long  as  such  dealings 
continued."  That  instruction  is  a  very  happy  and  concise  embodiment  of 
the  evidence  adduced  on  behalf  of  the  plaintiffs.  If  evidence  tending  to  prove 
certain  facts  to  exist  be  introduced,  it  is  perfectly  competent  for  the  court  to 
instruct  the  Jury  that,  if  they  find  the  existence  of  such  facts,  the  law  arising 
on  the  facts  thus  found  is  as  stated  in  the  instruction.  Thomp.  Charg.  Jur. 
§  10;  Davis  v.  Davis,  7  Har.  &  J.  36;  Clarke's  AdmW  y.MarriotVs  AdmW,  9 
Gill,  831. 

Taking  the  agency  of  Miller  as  established,  it  results  that  if  he,  as  such 
agent,  had  notice  of  other  insurance,  and  took  no  steps  to  cancel  the  policy  in 
suit,  then  the  fact  of  such  other  insurance  would  constitute  no  defense  to 
plaintiffs'  action  on  that  policy;  and  this,  upon  the  familiar  principle  that  no- 
tice to  the  agent  is  notice  to  his  principal,  and  what  the  agent  waives  the  prin- 
cipal cannot  afterwards  insist  upon.  And,  in  cases  of  insurance,  if  an  agent, 
when  notified  of  further  insurance,  gives  verbal  assent,  or  makes  no  objec- 
tion, his  principal  cannot  afterwards,  when  sued  on  the  policy,  make  the  point 
that  other  or  further  insurance  was  not  indorsed  upon  the  policy.  In  such 
circumstances,  failure  of  literal  compliance  with  the  stipulation  in  the  policy 
will  not  be  allowed  to  work  a  forfeiture,  and  the  company  is  held  estopped 
from  making  such  a  claim.  This  is  the  decided  tendency  of  modern  adjudi- 
cation. May,  Ins.  §  870.  And  this  has  been  the  rule  laid  down  in  this  court 
on  several  occasions.  Hayward  v.  Insurance  Co,  62  Mo.  181;  Pelkington  v. 
Insurance  Co.^  55  Mo.  172;  Baile  v.  Insurance  Co.^  78  Mo.  371.  See,  also, 
Breckinridge  v.  Insurance  Co.,  87  Mo.  62.  The  principle  here  announced  is 
very  well  expressed  in  the  second  instruction  given  at  the  instance  of  the 
plaintiffs,  as  follows:  "(2)  If  the  jurors  believe  and  find  that  on  July  28, 
1880.  November  8,  1880,  and  November  24. 1880,  said  L.  C.  Miller,  referred  to 
in  instruction  No.  1,  was  acting  for  the  Home  Insurance  Company  at  Dead- 
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wood,  D.  T.,  in  the  transaction  of  its  insurance  business;  and  that  said  L.  C. 
Miller  had  notice  of  the  insurance  and  delivery  on  those  days  to  plaintiffs  of 
the  three  insurance  policies  read  in  evidence,  issued  by  the  Mechanics'  & 
Traders*  Fire  Insurance  Ck>nipany,  and  by  the  Springfield  Fire  So  Marine  In- 
surance Company,  and  by  the  Watei*town  Fire  Insurance  Company;  and  that 
3aid  L.  C.  Miller  made  no  objection  to  the  issuance  of  said  policies  to  plaintiffs, 
and  took  no  steps  to  cancel  the  policy  of  the  Home  Insurance  Company  pre- 
viously issued,  and  now  in  suit, — then  the  court  instructs  you  that  the  issu- 
ance to,  and  the  receipt  by  plaintiffs  of,  said  three  last-mentioned  policies,  is- 
sued subsequent  to  July  6,  1880,  is  no  defense  to  this  action,  and  the  jury 
will  so  find. "  It  is  unnecessary  to  notice  the  instructions  given  on  behalf  of 
the  defendant,  further  than  to  say  that  they  fairly  present,  with  the  modifica- 
tions made  by  the  trial  court,  the  theory  of  the  defense.  After  careful  pe- 
rusal of  the  whole  evidence  in  this  cause,  I  am  persuaded  that  the  effort  of  the 
^defendant  company  was  so  to  arrange  matters  as  to  derive  all  the  benefits 
arising  from  the  business  of  insuring  property,  while  endeavoring  to  shirk 
many  of  the  burdens  and  disadvantages  incident  thereto. 

The  judgment  of  the  court  of  appeals  is  reversed,  and  the  cause  remanded 
to  that  court,  and  the  judgment  of  the  circuit  court  affirmed,  with  directions 
to  the  court  of  appeals  to  enter  a  judgment  of  affirmance. 

All  concur,  except  Bat,  J.,  absent. 


DoziER  t).  Matson  et  al. 

(Supreme  Cov/rt  of  MUaowri.    March  5, 1888.) 

Fraudulent  Convbtances— Gift  to  Son— Solvent  Condition— Valuable  Impbots- 

MENT8. 

Where  a  father,  in  a  solvent  condition,  made  an  oral  gift  of  land  to  his  son,  and 
he  took  possession  and  made  valuable  improvements  thereon,  he  stands  before  a 
court  of  equity  in  the  attitude  of  a  purchaser,  and  may  compel  a  conveyance  of 
such  land,  and  has  a  good  title  as  agamst  the  creditors  oi  the  father.^ 

Appeal  from  St.  Louis  circuit  court. 

This  was  a  suit  brought  by  John  T.  Dozier,  administrator  of  James  Dozier, 
against  Richard  C.  Matson  and  Abraham  S.  Matson,  to  set  aside  a  deed  exe- 
cuted March  20, 1877,  by  Abraham  S.  Matson,  to  his  son,  the  defendant,  Bich- 
urd  C.  Matson,  as  fraudulent  as  against  his  creditors.  James  Dozier,  the 
plaintiff's  intestate,  as  surety  on  a  guardian's  bond  of  Abraham  S.  Matson,  was 
forced  to  pay  a  large  amount  for  said  Matson,  and  for  this  cause  plaintiff 
brought  the  action  to  subject  the  property  conveyed  as  above  to  the  payment 
of  this  indebtedness.    Judgment  for  defendants  and  plaintiff  appeals. 

G.  A.  Castlemant  Theo,  McDearman^  and  H>  2).  Laughlin,  for  appellant. 

Sherwood,  J.  The  plaintiff  seeks  by  this  proceeding  in  equity  to  set  aside 
as  fraudulent  as  against  his  creditors  a  deed  executed  March  20,  1887,  by 
Abraham  S.  Matson  to  his  son  Richard  C.  Matson,  the  defendant.  In  1868 
the  father  moved  to  St.  Louis.  In  1869,  after  moving  to  that  city,  the  father 
bought  a  piece  of  land  for  his  only  other  son  and  child,  W.  H.  Matson,  and 
then  so  divided  the  home  farm  as  to  give  each  of  his  sons  a  portion  of  the 
homestead.  Each  son  was  placed  in  possession  of  the  portion  awarded  him, 
and  each  of  them  have  paid  taxes  and  made  valuable  improvements  on  the  share 

1  Equity  protects  a  parol  gift  of  land  equally  with  a  parol  agreement  to  sell,  if  accom- 
panied by  possession,  and  the  donee,  induced  by  the  promise,  has  made  valuable  im- 
provements on  the  property.  Dawson  v.  McFaddin,  (Neb.)  34  N.  W.  Rep.  838 ;  PouUain 
V.  Poullain,  (Oa.)  4  S.  K.  Rep.  92.  The  improvements  must  be  substantial  and  valu- 
able, and  exceed  the  value  of  the  rents.  Wooldridge  v.  Hancock,  (Tex.)  6  8.  W.  Rep.  818. 
A  parol  gift  of  land,  followed  by  immediate  and  continued  i>08session,  is  good  as  against 
all  subsequent  grants  or  incumbrances  of  the  donor.  Potter  v.  Smith,  (Mioh.)  85  N.  W. 
Rep.  916.    See  Anson  v.  Townsend,  (Cal.)  15  Pac.  Rep.  49. 
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then  assigned  him ;  but  a  deed  was  only  made  at  that  time  to  W.  H.  Matson, 
though  one  was  virtually  promised  the  younger  son,  who  was  not  of  age  at 
the  time,  the  fatlier  saying,  in  the  presence  of  his  sons,  to  the  surveyor  who 
ran  the  division  line  between  their  respective  farms:  "I  want  to  give  them 
this  farm;  I  want  you  to  divide  it  between  them."  The  reason  given  by  the 
father  at  the  time  for  not  making  a  deed  to  his  younger' son  also,  was  that  of 
his  son's  minority.  The  property  thus  divided  between  his  sons  wns  worth 
something  more  than  one-half  of  his  whole  estate,  and  was  given  to  them  as 
an  advancement,  the  consideration  being  love  and  natural  affection.  At  the 
time  the  father  made  this  division  of  land  between  his  sons,  he  was  out  of 
debt,  and  had  besides,  in  property  and  money,  over  $20,000.  Plaintiff's  coun- 
sel expressly  stated  at  the  hearing  that  they  made  no  claim  that  insolvency 
or  fraudulent  intent  on  the  part  of  the  father  existed  in  1869,  when  the  trans- 
action before  related  occurred.  Abraham  IS.  Matson,  the  father,  at  that  time 
was  also  curator  of  four  minor  wards,  whose  money, — several  thousand  dol- 
lars,— was  loaned  out  on  good  security.  This  money  was  collected  by  him 
in  1877,  though  what  time  in  the  year  does  not  clearly  appear.  Some  of  this 
money  he  did  not  pay  to  one  of  his  wards  at  the  time  she  attained  her  major- 
ity, and  thus  the  estate  of  plaintiff's  intestate,  in  consequence  thereof,  had  the 
sum  of  $1,500  to  pay.  This  was,  it  seems,  in  1879  or  1880.  In  1881  the 
plaintiff,  as  administrator  of  said  surety, — bondsman, — brought  suit  against 
Abraham  S.  Matson  for  said  amount  thus  paid,  and  in  1882  recovered  judg- 
ment, upon  which  execution  issued,  and  returned  nulla  bona.  There  were 
also  exhibited  in  evidence,  by  plaintiff,  at  the  time  this  cause  was  heard, — 
December,  1884,— allowances  made  against  the  estate  of  Abraham  S.  Matson,. 
aggregating  the  sum  of  $8,072.07;  also,  various  judgments  rendered  against 
him  on  notes,  between  September,  1877,  and  September,  1879,  which  judgments 
were  afterwards  allowed  by  the  assignee.  In  1871  Matson  wrote  his  son  the 
following  letter:  "St.  Louis,  Dec.  21,  1871. 

**D€ar  flfon,  Richard  C.  Matson:  This  is  to  ratify  what  I  always  intended 
and  promised  to  you,  that  if  you  would  stay  on  the  farm  where  you  are  now 
living,  you  should  have  full  possession  of  all  the  Shobe  tract,  except  the  part 
I  deeded  to  my  son  William  H.  Matson,  cornering  with  him,  and  lying  on  the 
north  and  east  side  and  adjoining  the  Stewart  Hall  farm,  with  the  houses  and 
bams  and  outbuildings  on  the  same,  and  you  are  to  pay  the  taxes  on  same, 
and  at  my  death  you  are  to  have  full  possession  of  the  same  as  your  own  land 
as  if  this  was  a  perfect  deed  to  it.  This  is  not  in  true  form  of  a  deed,  but  it 
shall  stand  for  one  as  though  it  were  worded  in  full  form,  and  be  in  full 
force.  A.  S.  Matson. 

**Dear  Son:  As  I  am  no  scholar  to  draw  a  perfect  deed  to  you,  I  am  in 
hopes  this  will  be  satisfactory  to  you,  as  I  do  this  for  that  purpose  and  your 
benefit.  You  must  be  careful,  and  not  spend  your  money  unnecessary,  and 
you  will  get  along  well  after  you  get  a  start.  Times  are  hard  now,  and  you 
cannot  make  it  in  one  year.  I  do  not  intend  to  rob  you  of  anything  as  to 
your  part  of  what  I  leave  at  my  death.  You  shall  have  your  equal  share  of 
my  estate  with  William  H.  and  your  mother,  as  I  wish  all  to  have  equal  parts 
of  it  as  far  as  I  can  divide  between  you  three.  No  more  at  present.  All  is 
well.  A.  S.  Matson." 

This  letter  was  shown,  and  found  to  be  genuine  by  the  lower  court.  At 
the  time  the  letter  was  written,  it  appears  that  Matson,  the  father,  was  solv- 
ent. Owing  to  depreciation  in  the  value  of  his  property, — a  stock-yard  he 
then  owned,  in  consequence  of  its  ceasyig  to  be  used  by  railroads  as  a  point 
for  delivery  of  cattle, — he  became  embarrassed  in  circumstances,  and  was 
forced  to  make  an  assignment  in  1878.  Of  the  claims  allowed  by  the  as- 
signee,— $13,807.06, — there  was  realized  sufficient  to  pay  45  per  cent,  of  such 
claims,  or  $5,943,17.  The  present  cause  was  heard  together  with  another,  in 
which  it  was  sought  to  set  aside  the  deed  made  by  the  father  to  W.  H.  Mat- 
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son  in  1869,  before  Judges  Thayer  and  Barcley,  and  the  result  was  in  each 
Itistance  the  bills  were  dismissed.  This  appeal  questions  the  correctness  of 
that  ruling  in  the  case  at  bar. 

It  is  well  settled  that  where  a  party  has  been  placed  in  possession  of  a 
tract  of  land,  and,  on  the  faith  of  an  oral  gift  of  the  same  to  him,  has  made 
valuable  and  lasting  improvements  thereon,  this  is  a  sufficient  basis  upon 
which  the  donee  may  compel  a  conveyance  to  him  of  such  land.  When  he 
does  this  it  constitutes  a  valuable  consideration,  and  he  stands  before  a  court 
of  equity  in  the  attitude  of  a  purchaser,  and  with  equal  rights  and  remedies; 
the  donee's  status  in  such  case  falling  within  the  domain  of  the  doctrine  of 
part  performance.  Wat.  Spec.  Perf .  §  187 ;  Hardesty  v.  Richardson,  44  Md. 
617,  and  cases  cited;  Freeman  v.  Freeman,  43  N.  Y.  34;  Kurtz  v.  Hihner,  65 
HI.  514;  Neale  v.  Neales,  9  Wall.  1.  The  same  doctrine  is  recognized  in  Rum' 
holds  V.  Parr,  51  Mo.  592,  and  in  the  earlier  case  of  Halsa  v.  Halsa,  8  Mo. 
303.  In  this  case  it  is  an  obvious  and  conceded  fact  that  the  father,  at  the 
time  he  made  the  oral  gift  of  land  to  his  son,  the  defendant,  was  in  a  perfectly 
solvent  condition.  And  in  1871,  when  the  letter  aforesaid  was  written,  the 
evidence  shows  that  he  was  also  solvent,  and  so  the  court  below  found.  I 
think,  however,  that  the  equity  of  the  defendant  may  well  be  planted  exclu- 
sively on  the  oral  gift  of  1869,  followed  as  it  has  been  by  the  son  making  such 
valuable  and  lasting  improvements  as  the  evidence  shows  he  has  made  upon 
the  premises  in  controversy,  and  evidently  upon  the  faith  of  the  consumma- 
tion of  the  oral  gift.  In  one  of  the  cases  cited  above  it  was  ruled  that  in  order 
to  obtain  the  relief  sought  it  was  not  necessary  to  allege  or  to  prove  that  im- 
provements of  a  valuable  and  lasting  character  were  made  on  the  land  upon 
an  agreement  or  understanding  that  the  land  was  to  be  thus  improved  as  a 
condition  of  receiving  a  conveyance  therefor;  that  it  was  sufficient  that  such 
improvements  were  made  by  the  son,  with  the  knowledge  of  the  father,  and 
were  induced  by  his  promise  to  convey  the  land.  Uardesty  v.  Richardson, 
supra.  Owing  to  the  father's  not  being  in  embarrassed  circumstances  when 
he  made  the  oral  gift  of  the  farm  to  his  son  in  1869,  and  to  his  being  in  a 
solvent  condition  in  1871,  when  he  wrote  the  letter  in  question,  it  is  wholly 
unnecessary  to  go  into  any  discussion  of  his  financial  condition  when  he  made 
the  deed  in  1877,  now  sought  to  be  canceled.  The  equities  of  the  son  at  that 
time  rested  upon  too  firm  a  basis  to  be  overturned  by  the  subsequent  and 
sudden  financial  reverses  of  the  father.  All  that  the  father  retained  at  the 
time  he  made  the  deed  was  the  hare  legal  shell,  worthless  to  creditors,  and 
only  beneficial  to  him  who  in  equity  was  entitled  to  demand  that  that  be  done 
which  the  father  of  his  own  head  did  voluntarily.  A  view  similar  to  the  one 
here  taken  was  held  by  this  court  in  Payne  v.  Tv>yman,  68  Mo.  339,  in  which 
it  was  ruled  that  where  a  husband  had  entered  land  in  his  own  name  with 
money  belonging  to  the  separate  estate  of  the  wife,  and  subsequently,  when 
in  embarrassed  circumstances,  conveyed  the  land  to  a  trustee  for  her  benefit, 
that  this  furnished  no  ground  for  complaint  on  the  part  of  his  creditors,  since 
he  had  only  done  what  equity  would  have  compelled  him  to  do.  Judgment 
affirmed. 

All  concur,  except  Bay,  J.,  absent. 


Stearns  «.  St.  Louis  &  S.  F.  By.  CJo. 

(Su2>reme  Cowrt  of  Missowri,    March  6, 1888.) 

Venue  in  Civil  Cases— Change  of— Application— Requisites. 

A  change  of  venue,  without  the  verified  petition  therefor,  required  by  statute  In 
Missouri,  in  cases  where  the  ground  therefor  is  not  disability  or  disqualification  of 
the  judge,  is  not  such  an  error  as  will  make  the  judgment  void  and  the  subject  of 
collateral  attack,  in  the  absence  of  fraud. 

Error  to  circuit  court,  Greene  county;  W.  F.  Gbiqeb,  Judge. 
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This  was  a  proceeding  instituted  in  the  circuit  court  of  Greene  county,  by 
Frank  B.  Stearns  against  the  St.  Louis  &  San  Francisco  Bailway  Company, 
to  set  aside  a  certain  judgment,  formerly  entered  in  that  court  in  favor  of  the 
present  defendant  against  this  plaintiff.  The  defendant  demurred  to  the  pe- 
tition, and,  the  demurrer  being  sustained,  judgment  was  entered  in  favor  of 
the  defendant,  and  the  plaintiff  brings  the  case  here.  The  facts  as  alleged  in 
the  petition,  and  admitted  by  the  demurrer,  are  as  follows:  The  present  de- 
fendant instituted  a  suit  as  plaintiff  against  this  plaintiff  as  defendant,  in  the 
circuit  court  of  Newton  county,  to  foreclose  this  plaintiff's  equity  in  certain 
real  estate  situated  wholly  in  Newton  county.  This  plaintiff  appeared,  and 
filed  an  answer  as  defendant  in  the  Newton  circuit  court.  The  defendant,  as 
plaintiff  in  that  case,  then  filed  a  motion  to  strike  out  part  of  that  answer. 
Without  any  further  action  being  taken  in  the  Newton  circuit  court,  an  order 
was  made  awarding  the  venue  of  that  case  to  the  circuit  court  of  Greene 
county.  It  is  expressly  alleged  in  the  petition  that  that  change  of  venue  was 
not  made,  or  pretended  to  be,  on  account  of  any  interest  or  disqualification 
whatever  of  the  judge  of  the  Newton  circuit  court,  and  w:is  made  without 
any  petition  or  application  having  been  filed  therefor  by  either  party,  and 
without  any  agreement  or  consent  in  writing  having  been  filed  in  the  cause. 
When  the  case  reached  the  circuit  court  of  Greene  county,  this  plaintiff  ap- 
peared there  for  the  sole  purpose  of  a  motion,  which  he  filed,  to  dismiss  the 
cause  from  the  Greene  circuit  court,  because  it  had  acquired  and  had  no  juris- 
diction over  the  parties  or  the  subject-matter  of  the  suit,  and  because  there 
had  been  no  lawful  change  of  the  venue  of  the  case.  The  circuit  court  of 
Greene  county  refusing  to  dismiss  the  case  or  to  remand  it,  the  plaintiff  made 
no  further  appearance.  Afterwards,  the  circuit  court  of  Greene  proceeded  to 
enter  a  judgment  in  favor  of  this  defendant  against  this  plaintiff,  and  it  is  that 
judgment  which  it  is  sought  to  have  set  aside  by  this  proceeding.  The  peti- 
tion further  alleges  that  this  defendant  is  using  that  judgment,  beyond  the 
control  and  jurisdiction  of  the  courts  of  the  state,  to  harass  and  annoy  this 
plaintiff.  The  plaintiff  contends  that  he  was  entitled  to  a  trial  upon  the  pe- 
tition, and  that,  if  the  allegations  were  sustained,  be  was  entitled  to  a  judg- 
ment declaring  the  former  judgment  of  the  circuit  court  of  Greene  county  to 
be  a  nullity,  and,  because  he  was  denied  such  trial  upon  the  merits,  he  asks  a 
reversal  of  the  case. 

Geo,  P.  B.  Jackson,  for  plaintiff  in  error.  John  O^Day  and  E.  2>.  Kenna^ 
for  defendant  in  error. 

Black,  J,  This  case  is  here  on  a  writ  of  error  sued  out  by  the  plaintiff  to 
review  the  action  of  the  Greene  county  circuit  court  in  sustaining  a  demurrer 
to  the  petition.  The  petition  discloses  these  facts, — we  must  take  them  as 
facts:  On  the  5th  December,  1877,  the  railroad  company,  the  defendant  in 
this  suit,  commenced  an  action  in  the  Newton  county  circuit  court  against 
Frank  B.  Stearns,  the  plaintiff  in  this  suit,  to  recover  a  large  sum  of  money, 
and  to  foreclose  his  equity  of  redemption  in  some  8,000  acres  of  lands  and  lots, 
aU  situated  in  that  county.  Stearns  appeared  and  filed  an  answer,  and  the 
plaintiff  moved  to  strike  out  a  part  thereof.  Thereafter,  and  at  the  August 
term,  1878,  the  Newton  circuit  court  made  an  order  changing  the  venue  of 
the  cause  to  the  Greene  county  circuit  court.  This  order,  it  is  alleged,  "was 
made  without,  and  not  founded  upon  or  pretended  to  be  founded  upon,  any 
disability  or  disqualification  of  the  judge  of  said  Newton  circuit  court,  on  ac- 
count of  his  being  interested  in  or  related  to  either  party;  or  by  having  been 
of  couns^  in  said  case;  and  without  any  application  having  been  made  there- 
for by  either  party  to  said  cause;  and  without  any  consent  of  the  parties  in 
writing  being  filed  in  said  Newton  circuit  court,  as  provided  and  required  by 
law." 

The  Greene  circuit  court,  upon  the  filing  of  the  transcript  therein,  took  cog- 
nizance of  the  cause,  and  sustained  the  motion  to  strike  out  part  of  the  an- 
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swer.  Steams  appeared  in  that  court  for  the  special  purpose  of  making  a  mo- 
tion to  strike  the  cause  from  the  docket  for  want  of  jurisdiction  of  that  court. 
This  motion  being  overruled,  he  made  no  further  appearance,  and  thereafter 
the  court  rendered  a  judgment  and  decree  in  conformity  to  the  prayer  of  the- 
petition. 

The  plaintiff  in  this  case  states  that  the  defendant  is  using  that  judgment 
and  decree  to  annoy  and  harass  him  in  jurisdictions  beyond  this  state,  and 
prays  that  the  judgment  and  decree  be  decreed  to  be  null  and  void  and  for 
naught  held,  and  for  other  and  further  relief.  There  is  the  further  allegation 
in  tlie  present  petition  that  the  Greene  county  circuit  court  did  not  acquire 
any  jurisdiction  over  the  cause,  or  the  subject-matter,  or  of  the  parties  thereto. 
This  averment  was  doubtless  inserted  for  the  purpose  of  Indicating  the  plead- 
er's conclusion  of  law  from  the  facts  stated,  and  can  have  no  other  or  further 
effect;  for  it  is  but  the  averment  of  a  conclusion  of  law.  There  is  no  asser- 
tion that  the  order  for  the  change  of  the  venue  of  the  cause  was  procured  by 
fraud,  and  the  question  is  whether  that  order,  made  by  the  Newton  county 
circuit  court,  is  void  on  the  face  of  the  proccfedings,  as  they  are  pleaded  in  this 
petition.  It  is,  by  the  statute,  made  the  duty  of  the  judge  to  award  a  change 
of  venue,  without  a  petition  therefor,  when  he  is  interested,  related  to  either 
party,  or  has  been  of  counsel  in  the  cause.  In  other  cases  the  order  must  be 
made  on  a  verified  petition  therefor.  If,  however,  this  order  is  made  upon  a 
petition  not  verified,  or  otherwise  defective,  this  order  is  not  a  nullity;  it  is  but 
an  irregularity.  This  has  been  the  uniform  ruling  in  such  cases.  Potter  v. 
Adams'  Bafrs,  24  Mo.  161;  State  v.  Knight,  61  Mo.  373;  State  v.  Dodfton,  72 
Mo.  285.  And  even  to  enable  this  court  to  review  the  action  of  the  circuit 
court  on  an  appeal  or  writ  of  error  prosecuted  from  the  final  judgment  in  the 
suit  in  which  the  order  was  made,  it  must  appear  that  an  objection  was  made, 
and  an  exception  saved  at  the  time  and  in  the  court  awarding  the  change  of 
venue.  State  v.  Dodson,  supra;  Squires  v.  Chilllcothie,  89  Mo.  226, 1  S.  W. 
Rep.  23;  Keen  v.  Schnedler,  92  Mo.  624,  2  S.  W.  Rep.  312.  And  in  the  case 
of  State  V.  Ware,  69  Mo.  333,  it  was  distinctly  ruled  that  the  application  for 
the  change  of  venue  of  a  cause  constituted  no  part  of  the  record,  unless  made 
so  by  a  bill  of  exceptions.  The  Newton  county  circuit  court  had  full  and 
complete  jurisdiction  of  the  subject-matter  of  that  suit  and  of  the  parties 
thereto.  It  is  a  court  of  general  jurisdiction,  proceeding  according  to  the 
course  of  the  common  law.  It  had  power  to  award  a  change  of  the  venue  of 
the  cause;  and  the  logical  result  of  the  authorities  cited  is  that  the  order  had 
the  effect  to  transfer  the  cause  to  the  Greene  circuit  court.  If  made  without 
any  cause  existing  therefor,  or  upon  an  insufficient  affidavit,  or  on  no  affida- 
vit at  all,  still  the  order  is  not  a  nullity.  These  are  but  errors  and  irregular- 
ities, available  only  to  the  opposing  party  by  writ  of  error  or  appeal  sucmI  out 
from  the  final  judgment  in  the  cause  in  which  the  errors  were  made.  They 
are  of  no  avail  whatever  to  the  party  against  whom  they  were  made  in  a  col- 
lateral proceeding  like  this.  It  follows  that  the  Greene  county  circuit  court 
had  jurisdiction  of  the  suit  and  of  the  parties  thereto,  and  the  judgment  is  not 
void  or  voidable  in  a  suit  like  this  one,  there  being  no  charge  of  fraud.  We 
are  cited  to  the  cases  of  Bray  v.  Marshall,  66  Mo.  123,  and  Snitjer  v.  Doum- 
ing,  80  Mo.  588.  In  these  cases  the  record  disclosed  ho  order  transferring  the 
cause,  and  hence  they  are  not  in  point  here.  We  find  nothing  in  the  case  of 
Fields  V.  Moloney,  78  Mo.  172,  in  conflict  with  what  we  have  ruled  in  the 
present  case.  Besides  this,  all  the  judges  now  present  coiicur  in  the  dissent- 
ing opinion  filed  in  that  case. 

The  above  conclusions  render  it  unnecessary  to  consider  the  other  questions- 
discussed  in  the  briefs,  and  the  judgment  is  therefore  affirmed. 

Rat,  J.,  absent.    The  other  judges  concur. 
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Boston  et  al,  v.  Murray. 

(Supreme  Court  of  MUsouri,    February  20, 1888.) 

CouBTS— -Probate  Jurisdiction — Sbparatb  Estate  of  Married  Woman. 

The  deed  of  an  administrator  to  land  sold  for  debts,  contracted  while  his  intestate 
was  under  coverture,  passed  no  title  under  the  ruling  in  Dtwis  y.  STrvUh^  75  Mo. 
219,  that  the  probate  court  had  no  jurisdiction  to  order  the  sale  of  lands  in  which  a 
married  woman  had  a  separate  estate,  to  pay  debts  contracted  during  coverture 
which  in  equity  would  be  deemed  a  charge  on  the  land. 

Appeal  from  circuit  court,  Green  county;  M.  G.  McGregor,  Judge. 

Ejectment  by  T.  Y.  Boston  et  al.,  plaintiffs  and  appellants,  against  J.  N. 
Murray,  defendant  and  respondent. 

F,  8.  Hefferman,  for  ^appellants.  T.  J,  Murray  and  Jos.  R.  Vaughan,  for 
respondent. 

Norton,  C.  J.  This  suit  is  by  ejectment  to  recover  the  possession  of  cer- 
tain lands  in  Green  county.  The  plaintiffs,  in  support  of  their  title,  put  in 
evidence  an  admmistrator's  deed  which  purported  to  convey  to  plaintiff  the 
interest  of  one  Charlotte  Coleman.  The  plaintiff  also  put  in  evidence  two 
deeds,  one  from  John  T.  Berry  and  one  from  W.  W.  Woodward,  conveying 
the  land  in  controversy  to  S.  H.  Boyd,  commissioner  for  Charlotte  Coleman. 
It  was  also  shown  that  said  Charlotte  Coleman  entered  into  the  possession  of 
said  lands  in  August,  1871,  and  occupied  them  till  her  death,  in  January, 
1881,  and  that  her  husband  died  in  March,  1884.  Defendant,  in  support  of 
his  title,  put  in  evidence  deeds  from  the  heirs  of  said  Coleman,  conveying  to 
him  the  lands  in  suit;  also  a  quitclaim  deed  from  said  S.  H.  Boyd,  conveying 
all  hi,^  interest  to  defendant.  Defendant  also  introduced  in  evidence  the  pro- 
ceedings in  the  chancery  court  of  Maury  county,  Tennessee,  had  on  the  27th 
of  March,  1846,  in  a  suit  entitled  John  Bingham  and  others  v.  Samuel  M. 
Majors  et  aL,  Heirs  of  Samuel  Mc^ors,  Sr.,  the  object  of  which  suit  was  to 
partition  certain  land  and  slaves  formerly  of  the  estate  of  said  Major,  8r., 
the  fother  of  Charlotte  Coleman,  and  in  this  suit  certain  lands  were  set 
apart  to  said  Charlotte,  **to  have  and  to  hold  to  her  sole  and  separate  use,  free 
from  the  control  of  her  husband,"  subject,  however,  to  the  claim  of  one  Will- 
iam W.  Coleman,  who  claimed  a  mortgage  lien  on  the  land  set  apart  for  her. 
Afterwards  this  matter  of  the  mortgage  lien  was  settled  between  the  said 
William  W.,  Charlotte,  and  Thomas  C.  Coleman,  her  husband,  and  they  all 
jointly  conveyed  the  land  to  one  William  J.  Strayborn,  as  trusteee  for  said 
Charlotte,  "for  the  sole  use  and  benefit  of  said  Charlotte,  free  from  the  con- 
trol of  her  husband,  the  said  Thomas  C.»  and  subject  to  the  sole  use  and  ben- 
efit of  the  said  Charlotte,  but  only  so  far  as  to  the  use;  but  the  said  Charlotte 
is  to  have  no  power  to  dispose  of  the  same  by  any  conveyance  during  her  life, 
and  to  descend  to  her  children  and  their  representatives  then  surviving  at  her 
death;  to' have  and  to  hold  to  said  William  J.  forever,  as  such  trustee." 
This  settlement  and  conveyance  was  reported  and  approved  by  said  chancery, 
court.  These  proceedings  were  recorded  in  the  recorder's  office  of  Green 
county  in  this  state  on  the  10th  June,  1857.  Afterwards,  in  1861,  a  suit 
was  brought  in  said  chancery  court  by  Thomas  C.  Coleman  and  his  wife,  Char- 
lotte, against  James  A.  Coleman  et  al.,  who  were  the  trustees  and  heirs  of 
said  Charlotte,  and  the  land  so  deeded  to  said  Strayborn  was  ordered  to  be 
sold  for  the  purpose  of  reinvestment,  and  in  the  same  cause,  at  the  March 
term,  1861,  it  was  ordered  that  S.  H.  Boyd  and  Sample  Orr  be  appointed  com- 
missioners to  inquire  into  the  propriety  of  investing  said  moneys  in  Missouri 
lands,  and  that  said  commissioners  make  full  report  as  to  any  purchase  agreed 
upoQ  by  Mr.  Coleman,  and  report  whether  the  tract  of  land  so  agreed  to  be 
purchased  is  a  suitable  investment  for  Mrs.  Coleman  and  her  children,  the 
quantity,  etc.*  and  other  facts  tending  to  show  whether  the  Investment  is  to 
v.78.w.no.6 — 18 
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the  interest  of  said  parties.  And  in  said  proceedings  in  the  chancery  court* 
entitled  Thomas  C,  Coleman  and  wife  against  Jamss  A,  Coleman  et  al.,  re- 
lating to  the  funds  which  were  used  in  buying  the  lands  in  suit,  and  which 
came  from  the  sale  of  the  Tennessee  lands,  it  was  decreed  by  said  court  as 
follows,  on  the  Slst  day  of  Marcli,  1866:  "And  it  further  appearing  to  the 
court,  from  the  report  of  Commissioner  Boyd,  that  an  investment  of  the  funds 
in  this  cause  belonging  to  the  parties  to  this  suit  in  real  estate  in  the  state  of 
Missouri  is  to  the  manifest  interest  of  said  parties  to  this  suit,  the  court  doth 
appoint  said  Boyd  a  commissioner  to  make  said  investment,  and  upon  his  ex- 
ecuting bond  with  good  security,  residents  of  this  state,  to  be  approved  by 
clerk  and  roaster  of  this  court,  conditioned  that  he  will,  as  special  commis- 
sioner of  this  court,  invest  any  and  all  funds  that  he  may  receive  under  the 
orders  of  this  court  in  this  causie  in  real  estate  in  the  state  of  Missouri,  for 
the  use  and  benefit  of  Mrs.  Charlotte  Coleman  and  her  children,  or  the  issue 
of  such,  said  investment  and  title  thereto  to  be  reported  to  and  approved  by 
this  court;  the  clerk  and  master  will  pay  over  to  him  any  and  all  funds 
arising  from  the  sale  of  the  tract  of  land  in  the  pleadings  described  as  rapidly 
as  the  same  ai*e  collected."  Plaintiff  also  introduced  as  a  witness  G.  8.  Bing- 
ham, who,  on  his  cross-examination,  testified  as  follows:  "The  money  with 
which  the  land  in  suit  was  bought  was  money  arising  from  the  sale  of  lands 
in  Tennessee,  and  the  lands  in  Tennessee  and  money  belonged  to  Mrs.  Cole- 
man during  her  life-time,  and  at  her  death  passed  to  her  children  and  heirs. 
The  Boyd  who  was  appointed  commissioner  by  the  court  in  Maury  county, 
Tennessee,  was  S.  H.  Boyd,  who  bought  the  lands  in  controversy  in  tins  suit." 
The  witness  then  gave  the  names  of  the  heirs  of  said  Charlotte,  they  being 
the  grantoi-s  of  the  defendant  in  this  suit.  The  evidence  of  this  witness  was 
received  over  the  objection  of  plaintiff,  and  this  is  assigned  as  grouiid  of 
error.  The  record  shows  no  specific  grounds  of  objection  were  pointed  out 
on  which  to  base  the  objection  made,  and  for  this  reason,  according  to  our 
repeated  rulings,  the  action  of  the  trial  court  in  overruling  the  objection  will  * 
not  be  reviewed  here.    Margrave  v.  Ausmuss,  51  Mo.  567,  and  cases  cited. 

It  satisfactorily  appears  from  the  facts  in  evidence  above  detailed  that  the 
interest  of  Mrs.  Coleman  in  the  lands  in  controversy,  whether  a  life-estate 
only  or  an  absolute  estate  in  fee,  was  her  separate  estate,  and,  whether  the 
one  or  the  other,  the  administrator's  deed  relied  on  by  plaintiff  for  a  recovery 
is  not  effectual  for  that  purpose  and  for  these  reasons.  If  her  estate  was  only 
for  life,  it  ended  wuth  her  death,  and  the  administrator's  deed  conveying  her 
interest  to  plaintiffs  conveyed  nothing,  because  she  had  no  interest  to  be  con- 
veyed. If,  on  the  other  hand,  her  interest  was  a  separate  estate  in  fee,  the 
administrator's  deed  did  not,  under  the  ruling  in  the  case  of  Davis  v.  8mith, 
75  Mo.  219,  pass  such  interest  to  plaintiffs.  It  is  there  distinctly  held  that 
the  probate  court  had  no  power  or  jurisdiction  to  order  the  sale  of  lands  in 
which  a  married  woman  had  a  separate  estate  to  pay  debts  contracted  by  her 
during  coverture  which  in  equity  would  be  deemed  to  be  a  charge  on  the  land. 
The  evidence  shows  that  Mrs.  Coleman  was  feme  covert  from  1846,  and  re- 
mained so  until  her  death,  in  1881,  and  that  she  died  before  her  husband,  so 
that  no  other  inference  can  be  drawn  than  that  the  debts  for  which  the  land 
was  sold  were  contracted  while  she  was  under  coverture.  This  view  being 
conclusive  of  the  rights  of  plaintiffs,  it  is  unnecessary  to  consider  other  points 
raised  in  support  of  the  judgment  rendered,  and  it  is  hereby  affirmed,  in  which 
all  concur,  except  Bay,  J.,  absent. 


Shickle  et  ai.v.  Watts  et  ah 

(Supreme  Court  of  Missouri.    March  5, 1888.) 

ConpoRATiONS— Liability  of  Stockholdbrs — Unpaid  Stock. 

Defendant  had  a  contract  with  a  company  to  build  its  works,  for  a  certain  sum, 
port  of  which  was  to  be  paid  in  stock,  which  defendant,  like  other  8tookholder% 
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was  to  take  at  50  per  cent,  of  its  par  value.  He  had  already  realized  for  the  works 
more  than  their  reasonable  value,  though  not  yet  the  price  agreed  on,  and  the  ac- 
counts between  him  and  the  company  were  still  unsettled.  Plaintiff,  a  judgment 
creditor  of  the  company,  sought  to  subject  defendant  to  liability,  by  creditors'  bill, 
on  unpaid  stock  which  he  had  taken  in  pursuance  of  his  contract  with  the  company. 
Heldf  that  plaintiff  was  not  bound  by  the  contract  between  defendant  and  the  com- 
pany, as  to  the  price  for  the  works,  and  that  only  to  the  extent  of  their  reasonable 
▼alue  can  the  defendant  avail  himself  against  the  unpaid  balance  on  the  par  valu^ 
of  the  Btock. 
a.  Bamb. 

Where  a  corporation  becomes  insolvents  the  holder  of  unpaid  stock  cannot,  as 
against  creditors,  offset  his  own  claim  agamst  the  corporation. 

a  bahe. 

Plaintiffs  had  obtained  judgments  in  Illinois  against  a  corporation  of  that  state, 
and  execution  had  been  returned  nulla  bona.    They  proceeded  against  holders  ox 
unpaid  stock  in  Missouri.    HelcL  that  the  proper  forum  is  a  court  of  equity,  and 
that  a  failure  to  plead  remedy  at  law  is  a  waiver  of  that  objection. 
4.  Same. 

The  holder  of  unpaid  stock  in  an  insolvent  corporation  is  liable  whether  he  was  a 
subscriber  or  not,  though  the  charter  prescribes  that  persons  wishing  to  become 
members  shall  subscribe. 
&  Same. 

Where  judgments,  obtained  in  a  foreign  jurisdiction  against  a  corporation  of  that 
jurisdiction,  proved  unavailing  by  reason  of  the  insolvency  of  the  corporation,  it  is 
not  necessary,  in  a  proceeding  in  a  court  of  equity  in  Missouri,  against  a  holder  of 
unpaid  stock,  to  obtain  judgment  of  dissolution  of  the  corporation,  that  fact  ap- 
pearing sufficiently  aliimde;  and  the  statute  requiring  such  judgment  does  not 
apply. 
a  Samb. 

The  liability  of  a  stockholder  on  uni>i^d  stock  of  an  insolvent  corporation  re- 
mains unchanged,  though  the  judgments  against  the  corporation,  sought  to  be  en- 
forced against  him,  were  rendered  after  he  became  a  stockholder. 
T.  JuDOMENT— Intbrest— Suit  on  Fobeiqn  Judgment. 

Rev.  St.  Mo.  1879,  %  2725,  provides  that  interest  on  any  judgment  of  any  court  shall 
be  allowed  at  6  per  cent.,  from  the  rendition  of  the  judgment  to  payment.  Held 
that,  in  a  suit  on  a  foreign  judgment,  such  interest  is  properly  allowed,  though  there 
is  no  proof  of  the  statute  in  relation  to  interest  in  the  state  where  the  judgment 
was  rendered. 

Appeal  from  St.  Louis  circuit  court;  Amos  M.  Thayer,  Judge. 
M.  MtiKeag^  for  appellant.    T,  A.  Post,  for  respondent. 

Sherwood,  J.  This  is  a  suit  in  the  nature  of  a  creditors'  bill.  The  plain- 
tiffs, Shickle,  Harrison  &  Co.,  are  judgment  creditors  of  the  East  St.  Louis 
Gas-Light  &  Coke  Company,  a  foreign  corporation,  organized  under  the  laws 
of  Illinois.  Watts  is  the  sole  appellant  here.  He  and  the  plaintifTs  are  resi- 
dents of  the  state  of  MissourL  Watts  is  the  owner  of  1,200  shares  of  the 
capital  stock  of  the  foreign  corporation  mentioned.  The  basis  of  this  proceed- 
ing is  that  Watts  is  the  owner  of  said  stock;  that  the  par  value  of  the  same 
has  not  been  paid  in  full;  and  the  purpose  of  this  proceeding  is  to  compel  him 
to  pay  the  judgment  debts  due  the  plaintifCs,  they  having  exhausted  their 
remedy  at  law  against  the  corporation. 

The  controlling  question  in  this  case  is  whether  Watts  can  be  treated  as  the 
bolder  of  unpaid  stock  in  the  corporation.  In  1874  he  contracted  with  the 
corporation  for  the  erection  of  its  gas-works  in  East  St.  Louis.  For  his  work 
he  was  to  receive  $83,000;  $50,000  of  this  sum  was  to  be  paid  him  iu  the 
mortgage  bonds  of  the  company,  secured  by  iirst  lien  on  the  "  works,  prop- 
erty, and  franchises  of  the  corporation;  and  the  residue,  $33,000,  was  to  be 
paid  him  in  qash.  Concerning  the  cash  payment,  $33,0)00,  it  was  stipulated 
that  $13,000  ''should  be  payable  from  the  holders  of  the  original  $50,000  of 
stock,  and  the  other  $20,000  only  from  other  stock  thereafter  to  be  disposed 
of  by  the  corporation."  And  it  was  further  stipulated  **that  if  the  corpora- 
tion failed  to  dispose  of  sufficient  new  stock  to  realize  from  an  equal  assess- 
ment upon  all  stock  enough  to  pay  $20,000  when  so  due,"  that  then  the  de- 
fendant should  "receive  in  lieu  of  said  $20,000,  cash  stock  of  the  corporation 
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at  the  same  rate  as  other  stockholders  in  full  compensation  for  his  dues.  ** 
.Watts  built  tiie  works  as  agreed  upon,  receiving  from  the  corporation  $40»- 
000  in  its  bonds,  and  realized  from  their  sale  $38,504.16.  The  contract  evi- 
dently contemplated  that  the  sum  of  $13,000  should  be  raised  by  an  assess- 
ment upon  the  $50,000  of  old  stock,  which  was  never  raised  and  paid  him.  Nor 
did  the  company  succeed  in  selling  any  part  of  thenet^  stock,  from  the  sale  of 
which  $20,000  was  to  be  raised  and  paid  him.  It  does  appear,  however,  that 
at  various  times  the  corporation  issued  to  Watts,  and  he  received,  1,500  share* 
of  what  is  termed  " new  stock. "  The  par  value  of  these  shares  was  $25  each, 
and  amounted  in  the  aggregate  to  $37,500.  He  sold  300  of  these  shares,  and 
now  retains  1,200.  No  settlement,  it  seems,  was  ever  made  between  Watts 
and  the  corporation;  but  that  matter  is  still  open  and  unadjusted  between 
them.  Concerning  the  reasonable  cost  of  constructing  the  gas-works,  such  as 
the  contract  contemplated,  there  was  a  good  deal  of  testimony  introduced. 
^The  estimates  of  the  coat  of  similar  works  varied  from  $35,000  to  $45,000; 
'but,  looking  at  all  the  testimony,  $50,000  would  seem  to  be  a  reasonable 
charge,  inclusive  of  a  fair  allowance  for  the  profit  of  the  contractor.  Relative 
to  the  terms  upon  which  the  1,500  shares  were  issued,  and  received  by  Watts,^ 
the  contract  provided  that  the  stock  should  be  issued  to  him  **at  tTie  sameraU 
it  toaa  Uatted  to  other  stockholders.*'  He  makes  no  claim  that  the  stock  was 
issued  to  him  in  satisfaction  of  his  demand,  and  the  account  between  himself 
and  the  company  still  remains  open  and  unadjusted.  The  other  stockholders 
obtained  their  certificates  of  stock  upon  payment  of  $12.50  per  share,  and,  a^^ 
before  stated,  he  was  to  receive  bis  shares  at  the  same  rate  that  they  did.  It 
results  from  this  that  inasmuch  as  between  Watts  and  the  company  he  ob^ 
tained  his  stock  at  $12.50,  giving  the  company  credit  only  at  that  sum  per 
share,  which,  for  the  1.500  shares,  would  amount  to  a  credit  of  $18,750,  paid 
to  him  with  stock,  taking  this  as  the  proper  basis  of  computation,  this  would 
leave  him  still  liable  to  the  creditors  of  the  corporation  to  the  amount  of  $15,- 
000,  on  the  1,200  shares  which  he  still  retains.  Thin  must  be  so,  if  it  be  true 
that  notwithstanding  any  understanding  or  agreement  between  the  defendant 
and  other  shareholders  and  the  corporation,  that  they  were  not  to  be  assessed 
any  further  on  their  shares,  is  of  no  avail  as  against  corporate  creditors.  And 
this  seems  to  have  been  the  nature  of  the  agreement  between  the  corporation 
and  its  various  shareholders,  i,  e.,  that  they  were  to  receive  their  shares  on 
payment  of  50  per  cent,  of  their  par  value,  and  so  the  court  below  has  found. 
And  that  court  has  also  found  that  the  contract  price  for  the  gas-works  built 
was  some  70  per  cent,  beyond  a  fair  and  reasonable  price,  and  that  the  sum 
already  paid  on  account  of  those  works,  including  bonds  and  stock,  amounts 
to  $57,254,  or  about  $7,254  more  than  the  reasonable  value  of  such  works. 

Upon  the  premise  so  well  established,  that  the  capital  stock  of  a  corpora- 
tion is  a  trust  fund  for  the  benefit  of  its  creditors,  the  very  reasonable  deduc- 
tion has  been  made  by  the  courts  that  where  an  agreement  is  entered  into  be- 
tween a  contractor  and  a  corporation,  whereby  the  former  is  to  perform  work 
for,  or  furnish  material  to,  the  latter,  and  to  take  unpaid  stock  in  part  or  in 
full  payment,  that  such  contractor,  whether  for  labor  or  material,  can  only 
charge  therefor  the  reasonable  market  value  for  such  labor  or  material  thus 
given  in  exchange,  and  that  all  agreements  by  the  corporation  to  pay  more 
than  such  reasonable  compensation  will  be  disregarded  and  held  for  naught 
by  the  courts,  when  the  rights  of  creditors  intervene.  And  this  is  the  case 
even  though  no  fraud  be  proven.  Thomp.  Liab.  Stockh.  §§  127,  201;  Boyn- 
ton  V.  Hatch,  47  N.  Y.  225;  Talmadge  v.  Iron  Co.,  4  Barb.  382;  Van  Cott  v. 
Van  Brunt,  2  Abb.  N.  C.  288;  Osgood  v.  King,  42  Iowa,  483:  CTiouteau  v. 
Bean,  7  Mo.  App.  214;  Kehlor  v.  Lademann,  11  Mo.  App.  650;  Carr  v.  Le 
Fevre,  27  Pa.  St.  413.  And  the  same  rule  holds  in  this  class  of  cases  in  re- 
gard to  partial  payments  for  stock  in  labor  or  material,  as  holds  when  pay- 
ments j>ro  tanto  are  made  upon  shai'es  of  stock  in  cash.    In  regard  to  which 
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latter  pnyments,  it  ia  abundantly  settled  by  authority  that  they  will  ayail  as^ 
against  creditors  only  to  the  extent,  and  only  in  proportion,  as  such  payments 
approximate  the  par  value  of  the  stock  taken.     Upton  v.  Tribilnock^  91  U.  S. 
45,  and  cases  cited;  Thomp.  Liab.  Stockh.  §  201,  and  cases  cited;  Gill  v.  BcUia, 
72  Mo.  424. 

2.  Pursuing  the  same  line  of  thought  respecting  the. capital  stock  of  a  cor- 
poration being  a  trust  fund,  it  has  been  ruled  that  where  stock  is  held  by  a 
stockholder,  which  has  not  been  fully  paid,  such  a  debt  is  deemed  in  equity 
part  of  the  capital  stock  for  all  the  creditors,  and  while  the  corporation  is  a 

*  going  concern,"  it  may  call  the  unpaid  balance  in;  and  though  the  stock- 
holder during  that  period  of  prosperity  may  set  off  against  the  company  any 
demand  he  may  hold  against  it,  yet,  when  the  company  becomes  insolvent, 
the  rule  changes,  and  then  the  creditor  stockholder  cannot  appropriate  his 
unpaid  balance  in  exclusive  satisfaction  of  his  own  claim;  for  this  would  be 
to  give  him  an  undue  preference  altogether  inconsistent  with  the  idea  of  a 
trust  fund  for  the  benefit  of  all  the  creditors,  and  for  that  reason  to  be  shared 
by  all  of  them,  pari  passu.  Thomp.  Liab.  Stockh.  §  886,  and  cases  cited. 
From  this  premise  it  must  needs  follow  that  Watts  cannot  offset  against  his 
stock  liability,  amounting  to  some  $15,000,  what  appears  to  be  due  him  on 
his  contract  with  the  corporation.  This  would  be  true  according  to  the  au- 
thorities, even  if  his  contract  had  been  made  on  a  fair  and  reasonable  basis, 
and  a  fortiori  must  this  be  so,  when  the  contract  actually  made  far  exceeded^ 
any  such  reasonable  sums. 

3.  Relative  to  ihe/orum  in  which  plaintiffs  seek  to  obtain  relief:  They 
had  pursued  their  remedy  at  law  in  Illinois,  recovered  judgments,  issued  ex- ' 
ecutions  which  were  returned  ntUla  6ona,  and  the  whole  assets  had  beenv 
placed  in  the  hands  of  a  receiver.  It  is  not  seen  how  plaintiffs  could  hav« 
proceeded  in  any  other  forum  than  in  a  court  of  equity  in  order  to  succeed  in 
this  state  against  stockholders  resident  here.  For  this  reason,  the  unpaid 
balances  in  the  hands  of  Watts  must  be  regarded  as  equitable  assets  recover- 
able alone  in  a  court  possessed  of  chancery  jurisdiction.  Moreover,  Watts,  in 
the  circuit  court,  did  not  plead  remedy  at  law;  and  his  answer  denying  any 
knowledge  or  information  sufficient  to  form  a  belief  whether  plaintiffs  bad  a 
remedy  at  law,  is  not  tantamount  to  an  affirmative  allegation  that  such  rem* 
edy  existed.  The  rule  is  that,  when  a  party  proceeded  against  in  a  court  of 
chancery  fails  to  plead  remedy  at  law,  he  cannot  raise  the  point  at  a  later 
8t jige  of  the  case.    Blair  v.  Railroad,  89  Mo.  383,  1  S.  W.  Bep.  350. 

4.  The  gist  of  this  proceeding,  and  of  plaintiffs'  right  to  the  relief  they 
seek,  consists  in  this:  that  Watts  is  owner  and  holder  of  unpaid  stock  in  the 
i  nsol vent  corporation.  This  causes  a  liability  to  attach  to  him  as  a  stockholder, 
and  it  is  quite  immaterial  whether  he  is  in  fact  a  subscriber  or  not.  The  tak- 
ing of  certificates  of  stock  implies  a  promise  to  pay.  Webster  v.  Upton,  91 
U.  S.  65;  Van  Colt  y.Van  Brunt,  2  Abb.  N.  C.  283;  ChouUau  v.  Dean,  7 
Mo.  App.  215.  And  stockholders  may  become  such  by  direct  purchase  from 
the  company,  or,  what  is  equivalent  thereto,  by  exchanging  labor  or  property ' 
for  stock.  Id.;  Thomp.  Liab.  Stockh.  §  305,  and  cases  cited.  And  even  if 
the  charter  of  the  corporation,  as  in  this  instance,  prescribes  that  persons 
wishing  to  become  members  shall  subscribe  for  shares  upon  the  stock-books, 
this  by  no  means  prevents  a  person  from  becoming  a  shareholder  by  purchas- 
ing shares  and  receiving  a  certificate  for  the  same.  1  Mor.  Corp.  (2d  £d.)  §  69. 
No  sound  distinction  can  be  taken  between  a  purchaser  of,  and  a  subscriber 
for,  stock,  and  the  authorities  generally  take  none. 

5.  The  judgments  in  the  case  at  bar  were  entitled  to  full  faith  and  credit 
in  this  state,  (Rev.  St.  1879,  §  2725,)  and  had  the  same  force  and  dignity,  i>ro 
hoc  vice,  as  if  domestic  judgments.  Freem.  Judgm.  §  575.  The  object  of  get- 
ting the  judgments  and  issuing  the  executions  thereon  was  to  demonstrate 
that,  so  far  as  concerned  proceedings  against  the  corporation,  the  plaintiffs 


Digitized  by  VjOOQIC 


278  SOUTHWESTERN   REPORTER.  [Mo. 

were  remediless.  The  judgments,  etc.,  introduced,  established  this  fact  as 
conclusively  as  though  they  were  domestic  judgments.  It  has  been  ruled  in 
this  state  that,  though  our  statute  require^]  judgment  of  dissolution  before 
proceedings  could  be  had  against  a  stockholder,  yet  that,  where  dissolution 
sufficiently  appeared  aZtwnde,  obtaining  a  judgment  dissolving  the  corpora- 
tion was  not  necessary.  Association  v.  Kdlogg,  52  Mo.  583.  So.  in  this 
case,  a  court,  and  especially  a  couit  of  equity,  which  regards  substance  and 
not  form,  would  not  require  that  plaintiffs,  having  recovered  judgments,  in 
the  foreign  jurisdiction,  which,  proving  unavailing  by  reason  of  the  insolvency 
of  the  foreign  corporation,  should  be  required  again  to  go  through  the  samo 
barren  and  me<'iningles8  ceremony  in  this  state,  merely  because  service  could 
be  had  here  on  an  officer  of  the  Insolvent  corporation. 

6.  The  circuit  judge  at  first  did  not  allow  interest  on  the  judgments  on 
which  this  proceeding  is  based  on  the  ground  that  the  statute  of  Illinois,  al- 
lowing 6  per  cent,  interest,  was  not  offered  in  evidence  at  the  hearing;  but 
subsequently  he  allowed  interest,  and  the  question  is,  was  his  ruling  in  this 
particular  correct?  Our  statute  makes  provision  that  ''interest  shiJl  be  al- 
lowed on  all  money  due  upon  any  judgment  or  order  of  any  court,  from  the 
day  of  rendering  the  same  until  satisfaction  be  made  by  payment, "  etc.  Rev. 
St.  1879,  S  2725.  The  same  section  makes  provision  that  the  ordinary  rate  of 
interest  oi  judgments  shall  be  6  per  cent.  It  seems  to  me  this  language  is 
broad  enough  to  cover,  not  only  the  judgments  of  our  own  domestic  tribunals, 
but  to  include  within  its  purview,  as  it  certainly  does  within  its  letter,  ''any 
judgment  ♦  ♦  ♦  of  any  court."  Why  should  not  this  be  the  case?  Cer- 
tainly our  legislature  cannot  be  ignorant  of  the  fact  that  suits  upon  judg- 
ments of  our  sister  states  are  daily  brought  in  our  courts,  and  it  may  have 
been  contemplated  by  the  legislative  mind  to  make  a  uniform  rule  as  to  the 
rate  of  interest  such  judgments  should  bear  from  the  time  of  their  rendition 
in  a  sister  state  until  they  became  merged  into  judgments  rendered  in  our 
own  tribunals.  If  such  was  the  intention  of  the  legislation  in  question,  it  * 
certainly  conforms  to  those  constitutional  and  legislative  provisions  which 
place  judgments  of  our  sister  states  "on  the  same  footing  as  domestic  judg- 
ments. **  In  Massachusetts  the  rule  has  long  been  established,  unaided  by 
statutory  regulation,  that,  in  suits  on  judgments  of  sister  states,  interest,  by 
way  of  damages,  shall  be  allowed  on  such  judgments  when  sued  on  in  courts 
of  that  state.  Bar  ringer  v.  King,  5  Gray,  9.  In  the  case  just  cited,  6  per 
cent,  interest  was  allowed,  but  the  plaintiff  claimed  7  percent.,  that  being  the 
rate  allowed  on  the  judgment  in  New  York.  He  was  told,  however,  by  the 
court,  that  the  6  per  cent,  was  damages,  not  interest,  and  that  the  rule  of  dam- 
ages is  that  of  the  court  where  action  is  brought.  To  the  same  effect,  see 
Hopkins  v.  Shepard,  129  Mass.  600,  where  suit  was  brought  on  a  judgment 
rendered  in  Maine,  and,  though  no  evidence  was  offered  in  the  lower  court 
concerning  the  law  of  Maine  as  to  interest  ofi  judgments,  that  court  rendered 
judgment  for  the  amount  of  the  Maine  judgment,  and  6  per  cent,  interest 
thereon,  and  this  judgment  was  affirmed.  In  an  earlier  case  in  that  state,, 
Williams  v.  Bank,  4  Mete.  817,  speaking  of  the  subject  of  interest,  Shaw, 
C.  J.,  said:  "Interest  is  allowed  not  only  on  strict  legal  grounds,  where  there 
is  a  contract  for  the  payment  of  interest,  or  by  way  of  legal  damages  where 
there  is  a  tortious  detention  of  a  debt,  but  upon  considerations  of  equity  and 
natural  justice,  when  a  party  is  entitled  to  the  payment  of  money,  which, 
owing  to  various  causes,  he  cannot  obtain.  The  subject  of  the  interest  was- 
put  upon  rational  and  intelligible  grounds  in  the  case  of  Johnson  v.  Bland, 
2  Burrows,  1085.  It  was  put  upon  the  ground  that  interest  should  be  al- 
lowed on  a  loan  of  money  after  the  time  fixed  for  payment,  beciiuse  it  was 
equitable,  and  in  order  to  assimilate  the  practice  of  courts  of  law  to  those  of 
equity.  And  in  the  same  case  it  was  held  that  in  assumpsit  the  interest 
should  not  stop  at  the  commencement  of  the  action,  but  be  brought  down  to 
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the  time  of  the  assessment  of  the  damages.  The  true  principle  there  recog- 
nized is  that  in  justice  the  interest  should  be  carried  down  to  the  time  of  the 
payment  of  the  debt;  but  as  that  cannot  be  done,  it  should  be  brought  down 
to  the  latest  period  at  which  the  court  can  act  upon  the  subject.  The  same 
case  recognizes  the  principle  that  where  interest  is  recoverable, — except  in  spe- 
cial cases  where  it  is  payable  by  contract,  before  the  principal  is  due, — inter- 
est is  incident  to  the  debt,  constitutes  part  of  it,  and  passes  with  it;  other- 
wise, upon  no  principle  could  the  plaintiff  recover,  in  an  action,  money  not 
due  when  the  action  was  brought."  The  rule  which  prevails  in  Massachu- 
setts, as  already  quoted,  is  also  ttie  rule  in  New  Hampshire.  Mahurin  v.  Bick- 
ford,  6  N.  H.  567.  In  8  Cora.  Dig.  861,  citing  1  Rolle,  Abr.  575,  1,  10,  it  is 
said:  "In  detinue  the  plaintiff  may  recover  against  the  garnishee  more  dam- 
ages than  were  alleged  in  the  declaration,  beoiuse  he  recovers  for  delay  after 
his  declaration."  These  authorities,  and  the  reasons  they  give,  support  the 
conclusion  reached  by  the  lower  court,  in  the  matter  of  interest. 

7.  There  is  but  one  more  point  remaining  to  be  noticed:  Watts  became  a 
itockliolder  and  owner  in  1874.  Plaintiff's  judgments  were  obtained  in  1880 
and  1881,  and  because  this  is  so  it  is  contended  that  they  should  not  have  pre- 
vailed in  the  lower  court.  There  is  no  merit  in  this  contention,  if  it  be  true 
that  unpaid  stock  is  a  trust  fund  for  the  benefit  of  the  creditors  of  the  corpo- 
ration. If  it  be  a  trust  fund,  then  its  character  remains  unchanged,  and 
awaiting  any  demands  which  may  arise  against  it,  precisely  as  if  it  bad  been 
paid  in  to  the  corporate  coffers,  instead  of  remaining  in  the  hands  of  the  per- 
son who  still  remains  a  debtor  to  the  corporation  to  the  extent  of  his  unpaid 
balance.    The  judgment  is  affirmed. 

All  concur*  except  Hat,  J.,  absent. 


Bird  c.  Thompson. 

(Supreme  Court  of  Missouri.    March  6, 1888.) 

AmAi/— Rbquisttbs— Time  of  Taking. 

Where  the  record  showa  that  the  appeal  was  applied  for  and  granted  after  the 
expiration  of  the  term  of  court  at  which  the  final  judgment  was  entered,  the  appeal 
will  be  dismissed;  foUowing  SUxte  v.  Roscoe,  6  S.  W.  Kep.  117. 

Appeal  from  circuit  court,  Carroll  county;  James  M.  Davis,  Judge. 
Hole  A  Sons,  for  appellant. 

Sherwood,  J.  The  judgment  in  this  cause  was  rendered  at  the  March 
term,  1884.  At  the  July  term  next  thereafter  the  motions  for  new  trial  and 
in  arrest  were  overruled,  as  is  shown  by  the  bill  of  exceptions  which  was 
filed  on  the  16th  day  of  December  of  the  same  year,  at  tlie  December  term; 
but  the  affidavit  for  an  appeal  was  not  filed  until  the  16th  day  of  December 
aforesaid;  nor  was  an  order  granting  such  appeal  made  until  at  said  December 
term.  As  the  appeal  was  not  applied  for  nor  granted  until  after  the  expira- 
tion of  the  term  at  which  the  motions  were  disjH>sed  of,  it  follows  that  it  was 
too  late  to  grant  the  appeal.  State  v.  Roscoe,  6  IS.  W,  Rep.  117,  (decided  at  this 
term,)  and  cases  cited.    The  cause  must  therefore  be  stricken  from  the  docket. 

All  concor»  except  Ray,  J.,  absent. 


Stoker  et  al.  ©.  Green. 

(Supreme  Cotirt  of  Missouri.    March  5, 1888.) 

1.  EreoTMBNT— Evidence  of  Adverse  Possession— Instructions. 

In  ejectment  inyolying  the  title  to  a  certain  strip  of  land,  which  by  mistake  had 
been  fenced  with  another  lot,  the  evidence  for  defendant  tended  to  show  that  the 
party  under  whom  the  defendant  held  as  tenant  had  received  a  deed  of  said  lot  and 
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for  more  than  10  years  had  claimed  and  held  possession  of  all  the  property  con- 
tained in  the  inclosure.    Held,  the  refusal  of  the  lower  court  to  submit  a  declaration 
of  law  which  entirely  ignored  this  testimony  is  not  error. 
ft.  Limitation  of  Actions-t-Pleading — General  Denial. 

In  ejectment,  a  party  may  avail  himself  of  the  statute  of  limitations  under  a  gen- 
eral denial. 

Appeal  from  St.  Louis  circuit  court;  W  H.  Horner,  Judfi^. 

Ejectment  by  Helena  Stoker  et  a/.,  plaintiffs  and  appellants,  against  W. 
H.  Green,  defendant  and  appellee.  At  the  close  of  the  testimony  on  the  trial 
of  the  case  in  the  court  below,  the  plaintiffs  asked  the  court  to  give  certain 
instructions  and  declarations  of  law  in  the  case,  which  the  court  refused  to 
give:  **The  court  is  asked  to  declare  the  law  to  be  that,  upon  the  pleadings 
and  evidence  ofifered  in  the  case,  the  plaintiff  is  entitled  to  recover  a  strip  of 
land  now  in  the  possession  of  defendant,  being  a  strip  of  ground  commenc- 
ing at  a  point  on  the  east  line  of  Third  street,  twenty-two  feet,  more  or  less, 
north  of  the  north  line  of  Loughborough  avenue,  and  at  the  corner  of  a  fence 
now  upon  said  premises;  thence  running  north  along  the  east  line  of  Third 
street  to  a  point  being  a  point  thirty  feet  north  of  the  north  line  of  Lough- 
borough avenue;  thence  east,  and  parallel  with  Loughborough  avenue,  140 
feet,  to  an  alley;  thence  south  eight  feet,  more  or  less,  to  a  point  thence  west- 
wardly,  and  parallel  with  said  Loughborough  avenue,  140  feet,  to  the  place 
of  beginning, — and  being  the  premises  inclosed  by  a  fence  on  the  south;  said 
premises  being  in  city  block  No.  8,004  of  the  city  of  St.  Louis,  state  of  Mis- 
souri. The  court  is  further  asked  to  declare  the  law  to  be  that,  upon  the  evi- 
dence in  the  case,  the  monthly  value  of  said  premises  is  the  sum  of  two  dol- 
lars, and  that  the  damages  the  plaintiff  is  entitled  to  recover  for  the  detention 
thereof  is  the  sum  of  one  cent."  To  the  action  of  the  court  in  refusing  to 
give  plaintiffs'  instructions  the  plaintiffs  then  and  there  duly  excepted  at  the 
time. 

Wm,  B.  ThompsoUf  for  appellants.     K.  8,  McDonald,  for  respondent. 

Sherwood,  J.  Ejectment  for  a  strip  of  ground  in  the  city  of  St.  Louis,  in 
what  is  known  as  **Carondolet."  Answer,  a  general  denial.  The  strip  of 
ground,  which  was  eight  feet  wide,  was  inclosed  together  with  a  lot  of  ground 
some  forty  feet  wide.  The  fence  which  took  in  the  additional  eight  feet 
seems  to  have  been  put  there  in  1859  or  1860  by  mistake.  Mrs.  McPeak,  un- 
der whom  the  defendant  holds  as  tenant,  bought,  paid  for.  and  received  a  deed 
for  a  lot  40  feet  in  width  in  1866.  It  does  not  appear  tl^t  she  was  aware  of 
the  fence  inclosing  more  than  40  feet  until  1877,  when  she  was  so  informed 
by  one  of  plaintiffs  in  this  action ;  but  she  claims  always  to  have  claimed  all 
of  the  land  in  the  inclosure  as  her  own.  This  suit  was  brought  in  1882.  The 
testimony  certainly  seems  to  preponderate  in  favor  of  the  plaintiffs;  but  it 
cannot  be  said  that  there  is  absolutely  no  testimony  on  behalf  of  the  defend- 
ant. The  court  was  asked  by  plaintiffs  to  give  a  declaration  of  law  which 
will  accompany  this  opinion.  Of  this  declaration  of  law  it  is  sufficient  to  say 
that  it  entirely  ignores  the  testimony  introduced  on  behalf  of  the  defendant, 
and  thus  justified  its  refusal.  And  it  was  not  necessary  for  defendant,  in 
order  to  avail  himself  of  the  statute  of  limitations,  to  plead  that  statute,  in 
order  to  use  the  bar  of  that  statute  as  a  defense.  Under  a  general  deniaU 
such  defense  is  competent.  Fairbanks  v.  Long,  91  Mo.  628,  4  S.  W.  Rep% 
499,  and  cases  cited.     We  affirm  the  judgment. 

All  concur,  except  Ray,  J.,  absent. 


Douglass  c.  Douglass  Bagging  Co.  et  al. 
(Supreme  Court  of  Missouri.    February  20, 188S.) 
MoBTOAOBB— Satisfaotion—Acthoritt  TO  Bnter  Dischabob. 

Plaintiff  indorsed  certain  notes,  secured  by  a  mortgage  giYeu  by  a  corporation,  to 
her  son  to  enable  him  to  raise  money  for  the  company,  which  was  done.    After 
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wards  the  company  made  a  new  loan  for  a  larger  amount  at  a  bank,  and  gaye  a 
new  mortgage  as  security,  and  the  bank,  with  the  knowledge  of  the  representatives 
of  the  plaintiff,  applied  part  of  the  proceeds  to  pay  the  first  loan,  and  discharged 
the  first  mortgage.  HelcL  in  an  action  to  set  aside  the  satisfaction,  that  the  bank 
was  fully  authonzed  to  enter  the  disohanre. 

Appeal  from  St.  Louis  circuit  court;  Geobgb  W.  Lubke,  Judge. 

Suit  in  equity,  brought  by  Cornelia  Douglass  against  the  Douglass  Bagging 
Company,  the  Valley  National  Bank,  and  others,  to  set  aside  a  satisfaction 
made  by  the  bank  of  a  certain  mortgage  given  by  the  bagging  company  to  the 
complainant.  The  grounds  of  the  action  were  that  the  bank  had  no  authority 
to  enter  the  satisfaction.  It  appeared  on  trial  that  the  mortgage  was  duly  de- 
livered to  the  complainant,  who  afterwards  indorsed  and  delivered  to  her  son, 
who  was  president  of  the  bagging  company,  the  notes  secured  thereby,  know- 
ing that  they  would  be  used  for  the  purpose  of  raising  money  for  the  bagging 
company,  in  which  she  was  a  large  stockholder.  The  son  pledged  the  notes 
before  tlteir  maturity  to  the  bank  to  secure  a  loan  for  the  bagging  company. 
Afterwards,  the  affairs  of  the  bagging  company  being  in  bad  shape,  a  new 
series  of  bonds,  secured  by  a  deed  of  trust  of  the  same  property  as  that  cov- 
ered by  tlie  first  mortgage,  was  issued,  and  a  large  loan  effected  with  the  bank 
on  the  understanding  that  the  first  mortgage  should  be  discharged.  Accord- 
ingly the  loan  which  it  was  given  to  secure  vras  paid  with  a  portion  of  the 
proceeds  of  the  second  loan,  and  the  bank,  with  the  knowleiige  and  consent  of 
the  son  and  brother  of  the  complainant,  who  were  acting  as  her  representa- 
tives and  advisers,  discharged  it  of  record.  The  judge  of  the  circuit  court, 
having  found  the  facts  to  be  substantially  as  above,  dismissed  the  petition, 
and  from  this  judgment  the  complainant  ap^^ealed. 

Glover  c&  Sheplp  and  O.  H.  Shields^  for  appellant.  Krum  c&  Jonas,  for  re- 
spondents. 

Shbbwood,  C.  J.  This  is  a  proceeding  in  equity,  whereby  it  is  sought  to 
have  canceled  and  held  for  naught  the  entry  of  satisfaction  made  on  the  mar- 
gin of  the  record  of  the  '*Ingraham  Mortgage,''  which  mortgage  was  executed 
to  Ingraham  by  the  Douglass  Bagging  Co.,  which  notes  were  afterwards  trans- 
ferred to  plaintiff  by  Ingraham.  It  is  claimed  in  the  petition  that  the  entry 
of  satisfaction  thus  sought  to  be  canceled  was  made  wrongfully  and  witiiout 
authority,  by  Hoffman,  as  president  of  the  Valley  National  Bank,  into  whose 
hands  the  notes  had  come  in  due  course  of  business,  being  indorsed  in  blank 
by  the  plaintiff,  and  pledged  to  the  bank  as  collateral  for  the  purpose  of  rais- 
ing money  for  the^  company,  by  her  agent  and  son,  the  president  of  the  com- 
pany. This  "mortgage  deed  of  trust,"  as  it  is  termed,  was  a  first  lien  on  the 
property  of  the  bagging  company.  Under  a  second  deed  of  trust  made  by  that 
company  to  Charles  £.  Pearce,  as  trustee,  to  secure  an  issue  $100,000  of  that 
company's  bonds,  the  property  in  question  was  sold,  and  William  N.  Pearce, 
Joel  Wood,  and  John  D.  FUley  became  the  purchasers,  receiving  the  trustee's 
deed;  and  these  parties  were  also  purchasers  of  the  same  property  at  a  sheriff's 
sale  made  under  a  judgment  recovered  by  the  Valley  National  Bank  against 
the  Douglass  Bagging  Company,  at  which  sale  they  received  the  sheriff's  deed. 
Subsequently  to  this  last  purchase,  and  pending  the  present  proceeding,  they 
conveyed  the  property  to  the  defendant,  the  Standard  Bagging  Company. 
After  the  execution  of  the  deed  of  trust  to  secure  the  issue  of  $100,000  as 
aforesaid,  and  prior  to  any  sale  of  the  property,  the  Douglass  Bagging  Com- 
pany executed  its  deed  of  trust  to  defendant  Gardner,  to  secure  the  payment 
of  certain  notes  to  defendants  Catherine  Whalen  and  others.  The  petition  of 
th^  plaintiff  concludes  with  a  prayer  for  the  cancellation  of  the  entry  of  satis- 
faction on  the  margin  of  the  record  of  the  "Ingraham  Mortgage;"  that  an  ac- 
count be  taken  of  the  principal  and  interest  of  the  notes  secured  by  that  mort- 
gage; and  that,  in  the  default  of  the  payment  of  the  same,  said  mortgage  be 
foreclosed  to  satisfy  the  debt  due  plaintiff,  and  the  property  sold,  and  for 
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other  and  further  relief.  The  answers  of  the  defendants  put  in  issoe  those 
allegations  of  the  petition  upon  which  the  plaintiff  relied  for  the  relief  sought. 
Hon.  Georoe  W.  Lub£e»  the  learned  circuit  judge  before  whom  this  cause 
was  heard,  took  the  cause  under  advisement  at  the  April  term,  and  at  the 
October  term  delivered  an  elaborate  and  carefully  prepared  opinion,  in  which 
he  fully  discussed  the  evidence  contained  in  this  voluminous  record  in  all  its 
bearings,  and  reaching  the  conclusion  that  plaintiff  was  entitled  to  no  relief 
dismissed  her  petition.  The  careful  and  exhaustive  manner  in  which  the  evi- 
dence in  this  cause  has  been  discussed  by  the  lower  court  makes  the  pathway 
of  adjudication  in  this  court  a  very  plain  one. 

The  issues  are  narrowed  down  to  a  very  small  compass.  If  the  plaintiff 
placed  her  notes  indorsed  in  blank  in  the  hands  of  her  son,  and  thus  gave  him 
an  apparent  ownership  or  authority  to  transfer  them  to  the  Valley  National 
Bank,  no  secret  agreement  restricting  his  authority  would  be  of  any  avail  as 
against  the  claims  of  an  innocent  transferee  or  pledgee  of  such  notes.  But,  in 
addition  to  this  apparent  authority,  the  secret  written  agreement  entered  into 
at  the  time  between  the  plaintiff  and  her  son  gave  him  express  authority  to 
use  as  collateral  said  notes  in  making  a  loan  at  banks  to  pay  off  and  cancel  a 
second  mortgage  then  existing  in  favor  of  Jones  &  Gratz.  These  notes  were 
thus  deliver^  to  the  son  for  this  purpose,  against  the  earnest  protest  and  ad* 
vice  of  Charles  £.  Pearce,  then  the  attorney  of  the  plaintiff.  The  notes  were 
pledged  to  the  Valley  National  Bank  as  collateral,  a  loan  effected,  and  the 
mortgage  mentioned  paid  off.  After  this  the  recording  of  the  "bonded  mort- 
gage" alarmed  the  unsecured  creditors  of  the  bagging  company,  and  their  de- 
mands became  more  pressing,  and  an  assignment  was  talked  of.  Rail!  Bros., 
whose  demand  was  some  $6,000,  sued  out  an  attachment.  On  the  day  this 
was  done  a  meeting  of  the  directors  of  the  bagging  company  was  held,  and  a 
proposal  of  Charles  E.  Pearce,  Filley  &  McPherson  was  accepted,  to  loan  the 
company  their  notes  for  $25,000,  respectively,  for  use  in  blank,  on  condition 
that  the  company  should  give  each  of  them  similfu*  notes  with  one-third  of  the 
issue  of  $100,000  as  collateral,  and,  as  a  bonus,  100  shares  each  of  the  shares 
of  stock  of  the  company,  and  also  should  give  them  during  the  continuance  of 
their  liability  on  their  notes  the  exclusive  control  of  the  company.  These 
notes  being  offered  to  the  Valley  National  Bank  for  discount  on  behalf  of  the 
company,  they  were  accepted,  upon  condition  that  the  bonds  also  be  pledged 
as  collateral,  the  discount  to  be  repaid  in  six  months,  and  the  proceeds  of  the 
discount,  $75,000,  to  be  used  first  for  extinguishing  of  the  $40,000  then  held 
by  the  bank  against  the  company,  next  the  satisfaction  of  the  attachment  de- 
mand of  lialli  Bros.,  and  the  residue  to  the  further  maintenance  of  the  com- 
pany. This  arrangement  was  consummated  on  the  same  day  at  the  bank,  and 
all  prior  transactions  between  the  bank  and  the  eompany  adjusted,  a  check 
given  to  plaintiff's  son  to  pay  off  the  Ralli  Bros.'  claim;  and,  as  a  part  of  the 
same  transaction,  Hoffman,  the  president  of  the  bank,  got  out  the  Ingraham 
notes  and  mortgage,  in  the  presence  of  plaintiff's  son,  Pearce,  McPherson,  and 
Filley,  and  announced  his  intention  of  having  the  mortgage  released  of  rec- 
ord by  the  bank  as  holder  of  the  notes  and  moi^age,  which  he  then  proceeded 
to  do.  At  the  same  time  plaintiff's  son  and  agent  took  the  check  at  the  sug- 
gestion of  Hoffman,  and  released  the  attachment  of  Balli  Bros.  It  is  also  in 
evidence  that  the  arrangement  just  mentioned  was  made  with  the  distinct  un- 
derstanding on  the  part  of  the  bank  and  of  Pearce,  Filley,  and  McPherson  that 
the  "bonded  mortgage*'  should  become  the  first  lien  on  the  property.  There 
was  some  conflict  of  testimony  on  these  points,  but  the  testimony  largely  pre- 
ponderates in  favor  of  the  view  taken  by  the  circuit  court,  that  express  assent 
was  given  by  McPherson,  and  by  £d  S.  Douglass,  the  son,  to  the  release  of 
the  "Ingraham  Mortgage,"  and  that  the  "bonded  mortgage"  should  be  the 
first  lien.  In  addition  to  this  preponderance  of  testimony  to  which  I  have  re- 
ferred is  to  be  considered  the  great  improbability  that  the  bank  would  make 
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such  a  large  loan  apon  a  second  mortgage;  and  abundant  confirmation  of  this 
view  is  found  in  the  fact  that  on  the  next  day  after  the  release  of  the  *' Ingram 
ham  Mortgage,  **  a  meeting?  of  the  directors  of  the  bagging  company  was  held, 
at  which  McPherson  and  £d  S.  Douglass  were  present,  at  which  a  resolution 
was  unanimously  adopted,  reciting  that  the  plaintiff  had  consented  to  the  re- 
lease of  her  mortgage  Hen  in  order  to  enable  the  company  to  perfect  its  finan- 
cial arrangements  in  borrowing  675,000,  on  its  bonds,  and  that  therefore  the 
company  by  the  resolution  transferred  its  bonds  to  her,  subject  to  the  loan  of 
the  $75,000,  such  bonds  to  be  as  collateral  security  to  her  for  the  amount  of 
her  mortgage  lien.  The  minutes  of  this  meeting  were  subsequently  signed 
by  £d  S.  Douglass,  plaintiff *8  son,  as  baring  been  read  and  found  correct. 
There  is  also  testimony  showing  that  a  copy  of  the  resolution  was  read  to  the 
plaintiff,  and  she  expressed  her  satisfaction  with  the  arrangement  which  it 
recited ;  and,  when  reminded  by  Charles  £.  Pearce  of  his  protests  against  her 
loaning  her  moneys  to  the  company,  she  replied  she  would  do  it  again  to  help 
her  son.  There  is  conflict,  however,  in  the  evidence  on  this  point;  but  the 
trial  court  found  in  favor  of  the  fact  of  her  knowledge  of  the  resolution  of  her 
ratification  of  the  transaction  shortly  after  its  occurrence,  and  of  her  prior 
authorization  of  the  acts  of  her  son,  which  led  to  the  Ingraham  notes  being 
first  pledged  as  collateral,  and  of  the  mortgage  given  to  secure  them  being  ul- 
timately released. 

On  many  occasions  this  court  has  laid  down  the  rule  that  even  in  equity 
cases  it  will  yield,  to  a  certain  extent,  to  the  conclusions  of  a  trial  court  on 
matters  of  fact,  where  the  correctness  of  such  conclusions  frequently  depends 
in  a  large  degree  upon  the  manner  of  the  witnesses  when  testifying.  Mathlas 
y.  O^Neill,  6  S.  W.  Rep.  253,  and  cases  cited.  In  this  case,  however,  I  see 
no  special  reason  for  invoking  the  customary  rule,  as  the  evidence  on  all  the 
points  mentioned  is  of  a  very  convincing  nature.  Something  has  been  said 
about  the  parties  to  this  proceeding;  but  this  being  one  in  equity,  it  was 
proper  that  all  parties  claiming  an  interest  in  the  subject-matter  in  contro- 
versy should  be  brought  before  the  court,  in  order  that  all  adverse  rights  and 
conflicting  claims  could  be  adjusted  at  one  time  and  in  one  decree.  The 
judgment  is  afiirmed. 

All  concur. 


Huff  tj.  Mouton  et  al. 

(Supreme  Court  of  Missouri.    March  6, 1888.) 

Jin>esmiT—LiBN— Continuation  of— Venditioni  Exponas. 

A  Judgment  was  rendered  against  the  maker  of  a  deed  of  truBt,  prior  to  the  eze- 
cation  tnereof.  A  writ  of  Jl.  fa.  issued  returnable  to  the  next  temif  but  was  re- 
turned *'not  satisfied. "  Thereupon  the  court  ordered  a  writ  of  vend.  ex.  to  issue, 
and  the  writ  was  issued  reciting  the  execution,  levy,  etc,  and  the  sale  was  made  ai 
the  next  ensuing  term  of  the  court.  The  Uen  of  the  judgment  would  have  expired 
between  the  time  of  the  order  for  the  writ  of  vena.  ex.  and  the  issuing  thereof. 
Rev.  St.  Mo.  1879,  S  '^^389,  provides  that,  **  when  a  sale  shall  not  be  made  under  execu- 
tion and  levy  at  the  next  term  of  the  court,  the  execution  and  Uen  thereby  created 
shaU  continue  in  force  until  the  end  of  the  second  term,  and  until  a  term  of  the 
court  is  held  at  which  there  may  be  a  sale  according  to  law.  ^  HelcL,  that  the  title 
of  the  purchaser  at  the  sherifF^s  sale  was  superior  to  that  of  the  party  claiming  un- 
der a  deed  from  the  trustee  of  the  foregoing  deed  of  trust 

Appeal  from  circuit  court,  Johnson  county;  Koah  M.  Given,  Judge. 

Action  of  ejectment  by  Kichard  Huff,  defendant  in  error,  against  Joseph 
Morton  and  KorUi western  Mutual  Life  Insurance  Company,  plaintiffs  in  er* 
ror. 

Smith,  Silver  &  Broion  and  W.  S.  Shirk,  for  plaintiffs  in  error.  W,  W. 
Wood,  for  defendant  in  error. 

Brace,  J.  A  statement  of  this  case,  which  is  now  before  this  court  for 
the  second  time,  will  be  found  in  tlie  former  opinion  rendered  at  the  October 
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term,  1884,  Huff  ▼.  Morton^  83  Mo.  399.  The  only  new  feature  presented  in 
this  record  results  from  the  introduction  by  the  defendants  on  the  retrial  of  a 
deed  of  trust,  from  M.  W.  Foster  to  Wallace  Pratt,  trustee,  dated  December 
20,  1872,  and  a  deed  from  said  trustee  to  defendant,  the  Northwestern  Mut- 
ual Insurance  Company,  lessor  of  its  co-defendant,  Morton,  dated  August  2, 
1874.  The  introduction  of  these  deeds,  and  claim  of  title  under  them  by  de- 
fendant, renders  it  unnecessary  to  notice  the  defects  alleged  to  exist  in  plain- 
tiff's claim  of  title  from  the  government  to  Foster,  he  being  the  common 
source  of  title  from  whom  both  parties  claim.  Smith  y.  Lindsey,  89  Mo.  76, 
1  S.  W.  Kep.  88;  Miller  v.  Hardin.  64  Mo.  546.  The  court  held  that  the 
plaintiff's  title  under  the  sheriff's  deed  and  sale,  made  on  the  25th  of  Febru- 
ary, 1874,  was  superior  to  that  of  the  defendant  under  the  deed  of  trust  of 
Foster  of  December  20,  1872,  and,  in  so  holding,  the  court  was  right.  The 
Judgment  against  Foster  was  rendered  December  23, 1870.  On  the  2d  day  of 
October,  1873,  afleri  facias  was  issued  thereon,  and  on  the  same  day  levied 
on  the  premises  in  controversy.  The  writ  was  returnable  to  the  October  term 
following.  At  the  return  term  the  sale  was  stopped  at  the  request  of  the  at- 
torneys for- the  plaintiff  and  defendant  in  the  execution,  and  the  writ  returned 
"  not  satisfied,"  the  return  showing  the  levy  and  the  reason  why  the  sale  was 
not  made.  Thereupon  the  court  ordered  that  a  writ  of  venditioni  exptmoM 
issue  for  a  sale  of  the  premises.  On  the  23d  day  of  January,  1874,  the  writ 
issued,  reciting  the  execution,  levy,  return,  and  order,  and  the  sale  was  made 
at  the  February  term,  that  being  the  next  ensuing  regular  term  of  the  court 
after  the  October  term.  The  lien  of  the  judgment  would  have  expired  De- 
cember 23, 1873.  The  levy  of  the  writ  ot  fieri  faoicu  on  the  premises  on  the 
2d  day  of  October,  1873,  had  the  effect  of  continuing  the  lien  of  the  Judgment 
until  the  execution  of  the  writ.  Bank  v.  Wells.  12  Mo.  362.  It  is  provided 
by  section  2389,  Rev.  St.  1879,  (section  51,  p.  646,  Gen.  St.  1865,)  that  **in 
all  cases  where  an  execution  is  issued  and  levied  by  the  proper  officer  upon 
real  estate,  and  for  any  cause  a  sale  of  such  real  estate  shall  not  be  made  at 
the  next  term  of  the  court  of  the  county  in  which  such  sale  is  to  be  made,  the 
«xecution  and  the  lien  thereby  created  sliall  remain  and  continue  in  force  un- 
til the  end  of  the  second  term  of  the  court  of  the  county  where  the  land  is  sit- 
uated, and  until  a  term  of  said  court  is  held,  at  which  said  real  estate  may  be 
sold  according  to  law. "  If  the  lien  of  the  judgment  was,  by  virtue  of  the 
levy,  continued  until  the  execution  of  the  writ,  and  the  writ  could  be  law- 
fully executed  by  a  sale  of  the  premises  before  the  end  of  the  next  term  after 
the  return  term,  if  for  any  cause  such  sale  was  not  made  at  the  return  term, 
then  the  officer  had  just  the  same  power  to  sell  the  property  levied  upon  after 
the  return  of  the  writ  and  before  the  end  of  the  next  term,  as  he  had  to  sell 
at  the  return  term.  Until  the  end  of  the  second  term,  under  the  statute,  the 
lien  of  the  judgment, — ^the  life  of  the  execution  and  the  power  to  sell, — was  pre- 
served by  the  levy.  The  writ  of  venditioni  exponas  is  not  a  writ  of  authori- 
zation. It  may  be  called  a  branch  of  the  writ  of  fieri  facias,  commanding 
the  officer  to  execute  that  writ.  It  gives  the  officer  no  authority  not  previ- 
ously possessed  by  him.  ** Notwithstanding  the  return  of  that  writ,  he  could 
sell  the  property  levied  upon  as  well  without  as  with  a  venditioni  exponas, " 
Freem.  Ex'ns,  S§  58,  59.  The  sale  was  not  made  by  virtue  of  any  authority 
conferred  upon  the  officer  by  that  writ,  but  by  virtue  of  the  levy  of  the  exe- 
cution issued  upon  a  valid  and  subsisting  judgment,  which  was  a  lien  upon 
the  premises  at  the  time  the  levy  was  made,  which  lien,  as  well  as  the  execu- 
tion, was  in  force  at  the  time  of  the  sale  by  the  terms  of  the  statute,  and  the 
deed  of  the  sheriff  to  the  purchaser  at  such  sale  vested  in  the  plaintiff  a  title 
superior  to  that  of  the  defendant  acquired  under  the  deed  of  trust  executed 
by  Foster  two  years  after  the  date  of  the  judgment.  Hicks  v.  Bllis,  65  Mo. 
176;  Stewart  v.  Severance,  43  Mo.  323;  Wood  v.  Messerly,  46  Mo.  255. 
The  court  committed  no  error  in  refusing  defendant's  instructions, — the 
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flfth  for  thereasoiM  above  stated,  and  the  foarth  and  sixth  for  the  reason  that 
there  was  no  evidenoe  on  which  to  base  them.    The  judgment  of  the  circuit 
court  is  affirmed. 
All  concur,  except  Bat,  J.,  absent 


SCHOOI.-DIST.  No.  1  V.  SOHQOL-DXST.  No.  4. 
{Supreme  Court  of  MitwuH.    Haroh  5, 1888.) 

1.  Schools  anb  School-Di8tbio»-~Chanob  of  Boi7Nda]UXS— Pbtitioh  fob— Bst.  Be. 

Mo.  1 7008. 

Under  Bey.  St.  Mo.  1879.  %  7028,  providing  for  changes  in  the  lines  of  old  and  thft 
formation  of  new  school-districts,  the  petition  and  notice  for  the  reorganization  of 
the  districts  of  a  town  must  each  specify  the  exact  changes  proposed  to  be  made  In 
t^e  boundaty  lines  of  districts. 

9i  Bams. 

The  county  commissioner  has  no  authority  to  ohancre  the  boundaries  of  school- 
districts,  on  appeal  to  his  decision  under  Rev.  St.  Mo.  f  7028,  when  some  of  the  dis- 
tricts have  voted  for  and  some  against  the  proposed  change,  except  as  indicated  in 
the  petition  and  notice  for  the  tsSd  change. 

a.  Samb— Change  of  Boundabus— Nbw  Distbiots— Tazatioh. 

Rev.  St.  Mo.  1879,  |S  7024-7026,  providing  for  the  valuation  of  the  property  of  ad 
old  school-district,  and  the  levying  of  a  certain  tax  thereon  to  be  paid  to  the  county 
treasurer  as  a  building  fund  for  a  new  district,  which  shall  contain  within  its  lim- 
its those  who  have  contributed  to  the  erection  of  a  school-house  in  the  old  district, 
have  no  application  to  the  case  of  a  change  of  boundaries  between  two  old  districts. 

Appeal  from  circuit  court,  Cass  county;  Qiyan,  Judge. 

Wooldridge  dk  Daniel,  for  appellant.    Railey  <&  Bumey,  for  respondent 

Bracb»  J.  Prior  to  the  annual  school  meetings  in  April,  1882,  township 
45.  range  31t  in  Cass  county,  had  been  organized  into  school-districts.  Plain- 
tiff and  defendant  were  districts  in  said  township.    The  other  districts,  Nos, 

2,  3.  4,  and  8, — ^the  renaaining  territory  not  fndnded  in  these  districts, — 
formed  parts  of  districts  in  adjoining  townships.  On  the  14th  of  March,  1882, 
a  copy  of  the  following  petition  was  delivered  to  the  president  and  cleric  of 
the  board  of  directors  of  said  district  No.  4 :  *«  March  14th,  1882.  To  the  Hon. 
Boards  of  Directors  of  School-Districts  Nos.  1,2,  8,  4,  5,  tovmship  45,  range 
81:  The  undersigned,  your  petitioners,  and  tax-payers  in  district  No.  1,  45, 
31,  would  respectfully  represent  that  the  school-districts  in  Peculiar  township, 
as  at  present  constituted,  fail  to  acconiplish  the  object  for  which  such  dis- 
tricts are  usually  organized.  To  the  end,  therefore,  that  the  whole  township 
and  the  patrons  of  the  public  schools  may  be  better  accommodated,  we  desire 
that  the  township  be  reorganized  into  new  school-districts,  and  request  your 
board  to  take  such  action  as  the  law  directs  in  the  premises."  Signed  by 
**  Jam£8  p.  Tatlob"  and  12  others,  and  a  copy  thereof  was  presented  to  all 
the  other  districts  in  said  township,  but  at  what  time  does  not  appear.  There 
was  no  evidence  tending  to  prove  that  any  notices  were  posted  in  any  of  the 
districts  of  said  township  of  said  proposed  reorganization  of  said  township 
into  new  school-districts,  except  in  district  No.  1.  In  regard  to  that  district 
one  witness,  J.  P.  Taylor,  testified:  "I  put  up  in  district  No.  1  notices  of  the 
election  on  the  question  of  reorganizing  the  districts  according  to  the  petition 
twenty  days  before  the  first  Tuesday  in  April,  1882."  There  was  no  evidenoe 
tending  to  show  that  any  vote  was  taken  on  the  proposition  in  district  No.  4, 
or  in  any  of  the  outlying  districts,  at  the  annual  meetings  held  on  the  last- 
mentioned  date.  District  No.  1  voted  in  favor  of  the  proposition,  and  dis- 
tricts Nob.  2, 3,  and  8  voted  against  the  proposition.  After  the  annual  meet- 
ings, in  1882t  the  matter  of  redistricting  the  township  was  referred  to  John 
T.  Weathers,  who  was  then  and  afterwards  until  the  trial  of  this  case  in  the 
circuit  court,  school  commissioner  of  Cass  county,  and  he,  in  March,  1883,  re- 
districted  the  township,  and  determined  the  boundaries  of  the  various  dis- 
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tricts,  and  thereafter,  but  at  what  date  does  not  appear,  made  a  plat  of  the 
townships,  showing  the  boundaries  of  the  school-districts  therein  as  thus 
changed  by  him,  and  sent  the  same  to  the  clerks  of  the  several  boards  of  di- 
rectors in  the  township.  It  does  not  appear  that  such  plat  was  entered  upon 
the  records  of  any  of  the  districts,  but  at  some  time  thereafter  the  same  was 
filed  in  the  ollice  of  the  county  clerk.  By  this  reorganization  the  commis- 
sioner undertook  to  establish  one  entirely  new  district,  ^No.  10,)  and  to  change 
the  boundaries  of  every  other  district  in  the  township,  and  in  making  this 
chaise  detached  from  the  territory  of  district  No.  4,  defendant  herein,  and 
added  to  that  of  district  No.  1,  plaintiff  herein,  an  area  of  960  acres.  The 
enumeration  list  and  list  of  tax-payers  made  by  the  boards  of  directors  of  all 
the  districts  in  the  township  for  the  year  1884,  and  the  levy  by  the  county 
court  of  Cass  county  for  school  taxes  for  said  year,  were  made  upon  said  dis- 
tricts as  laid  off  by  said  Weathers,  commissioner.  Prior  to  this  redistrlcting 
by  tlie  school  commissioners,  a  tax  had  been  levied  for  building  a  school-house 
by  district  No.  4,  which  was  collected  and  applied  in  payment  for  such  build- 
ing in  said  district  after  such  redistricting.  On  the  10th  of  December,  1883, 
the  board  of  directors  of  district  No.  1  appointed  one  Willis  Taylor  to  proceed 
with  some  person  to  be  appointed  by  district  No.  4  to  determine  the  valuation 
of  the  scliool  property  of  said  district  No.  4  and  of  the  proportion  thereof  of 
those  in  the  territory  detached  from  said  district  and  attached  to  district  No. 
1,  by  the  school  commissioner.  Taylor  notified  said  defendant  district  of  his 
appointment,  but  the  defendant  refused  to  appoint  any  person  to  act  with 
him  in  the  valuation  of  said  property,  and  on  tlie  16th  of  March,  1885,  phiin- 
tiff  commenced  this  proceeding  by  mandamus  in  the  circuit  court  of  Cass 
county  to  compel  the  defendant  to  make  such  appointment.  The  issuing  of 
an  alternative  writ  was  waived;  the  defendant  answered  the  petition,  deny- 
ing every  allegation  thereof;  and  at  the  close  of  plaintiff's  evidence  demurred 
thereto,  which  demurrer  was  sustained  by  the  court,  the  peremptory  writ  re- 
fused, and  judgment  rendered  in  favor  of  defendant  for  costs,  from  which 
plaintiff  appeals. 

Each  organized  school-district  in  the  state  is  a  body  corporate,  whose  cor- 
porate life  is  of  unlimited  duration,  (Kev.  St.  1879,  §  7021;)  and  no  power 
has  been  vested  by  law,  either  in  the  voters  of  such  district,  or  of  all  the  dis- 
tricts in  the  township,  or  in  the  boards  of  directors  of  such  districts,  or  in  the 
school  commissioner  of  the  county,  to  deprive  them  of  their  corporate  exist- 
ence, and  in  their  stead  create  new  districts.  The  extent  of  the  power  of  the 
voters  in  such  organized  districts,  and  of  the  county  school  commissioner 
when  his  power  is  called  into  action,  is  to  form  a  new  district  composed  of 
portions  of  two  or  more  organized  districts,  and  to  cliange  the  boundary  lines 
of  organized  districts.  This  power  is  conferred  and  defined  by  section  7023, 
supra,  which  is  as  follows:  "Whenever  it  may  be  deemed  necessary  to  form  a 
new  district  composed  of  portions  of  two  or  more  districts,  or  to  change  the 
boundary  lines  of  any  district,  it  shiiU  be  the  duty  of  the  directors  of  the  dis- 
tricts affected,  upon  the  reception  of  a  petition  desiring  such  change  and 
signed  by  ten  qualified  voters  residing  in  either  of  the  districts  affected,  to 
post  a  notice  of  such  desired  change  in  at  least  three  public  places  in  each  dis- 
trict interested,  twenty  days  prior  to  the  time  of  the  annual  meeting;  and  the 
voters,  when  assembled,  shall  decide  such  question  by  majority  vote.  If  the 
assent  to  such  formation  be  given  by  all  the  annual  meetings  of  the  various 
districts  thus  voting,  the  district  shall  be  deemed  formed,  or  the  boundary 
lines  thus  changed  from  that  date;  but  if  a  part  of  the  districts  affected  vote 
in  favor  of  and  a  part  against  such  change,  the  matter  shall  be  referred  to  the 
county  commissioner  for  final  decision,  who  shall  proceed  to  inform  himself 
of  the  necessity  of  the  proposed  change,  and  his  decision  thereon  shall  be 
final,  and  shall  be  transmitted  to  the  various  district  clerks,  and  by  them  be 
entered  upon  the  records  of  the  various  districts."    A  moment's  oonsidera- 
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tioD  of  the  provisions  of  the  foregoing  section  will  satisfy  the  mind  that  the 
proposition  upon  which  the  voters  are  to  be  called  upon  to  vote  must  be 
such  an  one  as,  if  voted  for  bj  a  majority  at  all  the  annual  meetings  of  the 
districts  interested,  will  have  the  effect,  by  the  force  of  such  vote  alone,  of 
creating  the  new  district  voted  for,  with  deOned  boundaries  in  the  one  case, 
or  of  nocking  definite  changes  in  the  boundaries  of  the  then  organized  dis- 
tricts. In  other  words,  the  vote  cannot  have  the  effect  of  furnishing  a  new 
district,  unless  the  proposition  fixes  the  boundaries  of  that  district;  nor  of 
changing  those  of  old  districts,  unless  it  is  specified  therein  where  those  bound- 
aries will  be,  should  the  proposition  be  adopted.  A  vote  upon  a  general 
proposition  to  form  a  new  district,  or  to  change  the  boundaries  of  old  dis- 
tricts, can  have  no  force  or  effect  whatever.  The  voters  must  be  informed 
of  Uie  change  that  may  be  effected  in  the  existing  boundaries  of  their  district 
by  the  vote  which  they  are  called  upon  to  give,  and  they  must  vote  for  or 
against  such  proposed  change.  In  order  that  they  may  be  thus  informed,  the 
law  requires  that  20  days  prior  to  the  time  of  the  annual  meeting  notice  of 
such  desired  change  shall  be  posted  in  at  least  three  public  places  in  each  dis- 
trict interested.  These  notices  must  necessarily  b<5  as  comprehensive  as  the 
proposition  to  be  voted  on,  and  must  inform  the  voter  what  change  it  is  pro- 
)H)sed  to  make  in  the  boundaries  of  his  district.  This  is  the  one  thing  that  he 
is  personally  interested  in  knowing,  (Mason  v.  Ket^nedy,  89  Mo.  23;)  and  un- 
less the  notice  is  such  as  to  give  this  information,  it  is  no  notice  at  all.  It  is 
not  sufficient  that  the  voters  be  notified  that  at  the  annual  meeting  they  will 
be  called  upon  to  vote  upon  the  question  whether  or  not  a  new  district  shall 
be  formed,  and  a  change  made  in  the  boundary  lines  of  the  old  districts  they 
must  be  notified  of  t?ie  cliange  proposed;  of  what  territory  the  new  district  is 
to  be  composed;  of  what  change  is  to  be  made  in  the  boundaries  of  the  old 
ones.  When  the  voters,  being  thus  notified,  have  voted  upon  the  question 
whether  the  proposed  new  district  be  formed  and  the  boundaries  of  the  old 
district  be  changed  as  proposed,  and  part  of  the  districts  have  voted  against 
such  change,  "the  matter  shall  be  referred  to  the  county  commissioner  for 
final  decision,  who  shall  proceed  to  inform  himself  of  the  necessity  of  the  pro- 
posed change,  and  his  decision  thereon  shall  be  final;"  that  is,  final  upon  the 
question  referred  to  him, — that  question  being  whether  or  not  the  new  dis- 
trict shall  be  formed,  and  the  boundary  lines  of  the  old  districts  changed,  as 
specified  in  the  notice,  and  voted  on  at* the  annual  meetings.  The  law  gives 
the  commissioner  no  power  either  to  form  new  districts  or  change  tlie  bound- 
aries of  old  ones;  his  only  power  is  to  decide  the  question  of  the  proposed 
change  as  it  was  v^ted  on;  and  if  he  decides  the  question  in  the  afilrmative, 
and  transmits  his  decision,  the  new  district  is  formed,  and  the  boundary  lines 
are  changed,  just  as  they  would  have  been  if  the  assent  to  such  formation 
and  change  had  been  given  by  the  majority  vote  of  all  the  annual  meetings. 
StaU  V.  Hileyf  85  Mo.  156. 

The  facts  in  this  case  show  a  failure  to  comply  with  the  law  in  every  par- 
ticular, and  along  the  whole  line.  The  petition  did  not  show  the  changes  de- 
sired in  the  boundaries  of  the  organized  districts,  or  of  what  territory  the  new 
district  was  to  be  composed;  no  notices  were  posted  in  any  of  the  districts, 
except  in  No.  1,  and  that  followed  the  petition,  and  gave  no  notice  of  any- 
thing. There  was  no  vote  taken  on  any  proposition  to  form  a  new  district 
out  of  specified  territory,  or  to  make  any  specified  changes  in  the  boundaries 
of  the  organized  districts;  consequently  there  was  nothing  to  be  referred  lo 
the  commissioner,  and  he  had  nothing  before  him  to  decide.  In  fact  tlie 
whole  case  resolves  itself  into  this:  tliat  the  school  commissioner,  without 
any  authority  of  law  whatever,  undertook  to  create  a  new  district,  and  to 
change  the  boundary  lines  of  all  the  organized  districts  in  the  township,  and  in 
doing  so  undertook  to  change  the  boundary  line  between  plaintiff  and  defend- 
ant, and  to  detach  from  the  defendant  district  960  acres  of  its  area,  and  at* 


Digitized  by  VjOOQIC 


288  80UTHWE8TBRM   REPORTER.  [Mo. 

tach  the  same  to  the  plaintiff  district,  which  he  had  no  more  right  to  do  than 
had  any  other  citizen  of  Cass  county. 

The  board  of  dii*ectors  of  these  districts  had  no  authority  either  directly  or 
indirectly  to  change  such  boundary  line,  and  no  act  of  theirs  could  impart  any 
validity  to  the  void  act  of  the  commissioner. 

There  is  no  question  of  laches  or  estoppel  in  the  case;  and,  even  if  such 
boundary  line  had  been  legally  changed,  this  action  could  not  be  maintained. 
The  law  gives  the  plaintiff  no  such  right  as  it  seeks  to  enforce.  The  law  doea 
provide,  where  a  new  district  is  formed  which  shall  include  within  its  limits 
those  who  have  theretofore  aided  in  the  erection  of  a  school-house  in  the  dis- 
trict from  which  they  have  been  detached,  that  the  school  property  of  the  old 
district  shall  be  valued  ,\and  a  tax  levied  upon  the  property  within  the  orig- 
inal limits  of  such  old  district  in  a  sum  which  shall  bear  the  same  proportion 
to  the  entire  value  of  such  school  property,  as  the  assessed  valuation  of  the 
taxable  property  in  the  detached  portion  bears  to  the  total  valuation  of  the 
property  located  in  the  old  original  district,  which,  when  collected,  shall  be 
paid  to  the  county  treasurer,  and  by  him  placed  to  the  credit  of  the  building 
fund  of  the  new  district.  Section  7024-7026.  Rev.  St.  1879.  This  law  has 
no  application  to  a  case  where  the  boundary  line  between  two  old  organized 
districts  are  changed,  and  a  portion  of  the  territory  of  one  is  detached  from  it 
and  added  to  the  other.  The  law  goes  upon  the  presumption  that  each  of  the 
old  districts  had  a  school-house,  while,  the  new  district  being  without,  it  is 
necessary  that  a  fund  should  be  raised  for  the  purpose  of  building  one.  The 
Judgment  of  the  circuit  court  is  affirmed. 

All  concur,  except  Rat,  J.,  absent. 


ReINDERS  «.  KOFPELMAN  et  ol. 
{Supreme  Court  of  MisBowrL    March  5, 1888.) 

Wmt*— CoNSTBUcnoN— ^Nearbst  and  Lawful  Hbibs.  " 

A  testator  gave  his  wife  a  life-estate  Id  all  his  property,  remainder  in  fee.  one> 
half  to  his  adopted  daughter,  and  the  other  half  **  to  the  nearest  and  lawful  heirs  of 
mine  and  that  of  my  wife,  share  and  share  alike.  **  At  the  time  of  the  execution  of 
the  will  and  the  death  of  the  testator,  he  and  his  wife  eaoh  had  brothers  and  sisters 
living.  The  wife  afterwards  married  and  adopted  a  son  of  this  last  husband  by  a 
former  wife,  as  her  heir.  Heldy  that  such  adopted  heir  was  entitled  to  no  interest 
under  the  will,  but  that  the  brothers  and  sisters  of  the  testator's  wife,  or  their  rep- 
resentatives, are  **  the  nearest  and  lawful  heirs  "within  the  meaning  of  the  testator. 

Appeal  from  St.  Louis  circuit  court;  Amos  M.  Thater,  Judge. 

Action  for  a  partition  of  real  estate,  instituted  by  August  Reinders,  the  ap- 
pellant, as  guardian  of  Otto  W.  Reinders,  against  John  G.  Koppelman  and 
others,  respondents.  All  the  parties  claimed  an  Interest  in  the  land  through 
the  will  of  John  H.  Koppelman,  deceased,  the  said  Otto  W.  Reinders  claiming 
as  the  adopted  heir  of  Anna  M.  Reinders,  the  widow  of  the  testator. 

Boyle^  Adams  €&  McKeighan  and  Q,  B.  Glbspn^  for  appellant.  Leo  Roe- 
sieur  and  Dexter  Tiffany,  for  respondents. 

Brace,  J.  Appeal  from  a  decree  of  the  circuit  court  of  the  city  of  St. 
Louis,  in  a  suit  for  partition  of  certain  real  estate,  of  which  one  John  H. 
Koppleman  died  seized.  The  question  for  consideration  arises  upon  the  con- 
struction of  the  fourth  item  in  the  will  of  said  Koppelman,  dated  May  7, 1869, 
the  second,  third,  and  fourth  items  of  which  are  as  foUows:  **See(md.  I 
hereby  give  and  bequeath  to  my  beloved  wife,  Anna  Koppelman,  all  my  es- 
tate, real,  personal,  and  mixed,  for  and  during  her  life-time.  Third.  The 
foregoing  bequest  is  made  under  the  express  proviso  that  my  said  wife  will  be 
a  mother  indeed  for  our  adopted  daughter  Johanna,  six  years  old;  that  she 
will  bring  her  up, — educate  her  according  to  her  best  means;  also,  that  my 
said  wife  shall  carry  on  and  continue  my  business,  in  company  with  my  oo^ 
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partners;  but  I  will  that  no  part  of  my  real  estate,  still  less  the  whole  of  it, 
be  sold,  or  otherwise  disposed  of  before  the  lapse  of  twenty-five  years.  And, 
should  it  appear  hereafter  that  the  business  cannot  be  carried  on  with  the 
present  capital,  the  said  business  shall  be  reduced  to  such  an  extent  as  to 
bring  it  in  conformity  with  said  capital.  Fourth.  After  the  decease  of  my 
said  wife,  Anna  Koppelman,  the  property  then  left  shall  be  divided  as  fol- 
lows: One-half  shall  be  given  to  our  adopted  daughter,  Johanna,  provided 
0he  will  be  a  good  girl  and  demean  herself  as  such  towards  her  parents.  And 
the  other  half  shall  go  to  the  nearest  and  lawful  heirs  of  mine  and  that  of  my 
said  wife,  share  and  share  alike. " 

Koppelman,  the  testator,  died  in  1869.  Afterwards,  in  the  year  1874,  his 
widow,  the  said  Anna,  married  one  August  Keinders,  father  of  the  appellant. 
Otto  W.  Reinders,  by  a  former  wife.  Koppelman  never  had  any  children  by 
the  said  Anna,  nor  has  she  ever  had  any  by  Reinders,  and  her  age  precludes 
the  possibility  of  her  having  any  issue  in  the  future.  At  the  time  of  the  ex- 
ecution of  the  will  and  the  death  of  the  testator,  the  said  Koppelman  and  wife 
each  had  brothers  and  sisters  living.  On  the  4th  of  January,  1882,  the  said 
Anna,  in  accordance  with  the  provisions  of  Rev.  St.  1879,  c.  15,  p.  96,  adopted 
her  husband's  son,  the  said  Otto  W.  Reinders,  as  her  heir,  who  claims  that 
he  la  the  "nearest  and  lawful  heir,"  of  the  said  Anna,  within  the  meaning  of 
the  fourth  item  of  said  will,  and  as  such  is  entitled,  if  he  survives  the  said 
Anna,  to  one-fourth  interest  in  remainder  of  the  proceeds  of  the  real  estate 
sold  in  this  suit,  being  one-half  of  the  one-half  of  the  remainder  that  was, 
under  the  provisions  of  said  fourth  item  of  the  will,  to  go  to  "the  nearest  and 
lawful  heirs"  of  the  testator  and  of  his  said  wife,  share  and  share  alike.  The 
respondents  claim,  and  the  court  below  so  held,  that  the  said  Otto  W.  Reinders 
had  no  interest,  contingent  or  otherwise,  in  said  land  or  the  proceeds  of  the 
sale  thereof  under  the  decree,  but,  on  the  contrary,  that  the  brothers  and 
sisters  of  the  said  Anna,  or  their  legal  representatives,  are  "the  nearest  and 
lawful  heirs"  of  said  Anna  within  the  meaning  of  the  testator  in  his  said  will. 
The  appellant  contends  that  the  decision  of  this  court  in  Reinders  v.  Koppeh 
mann,  68  Mo.  482,  in  which  this  same  will  was  before  the  court,  is  decisive  of 
the  question,  and,  in  support  of  his  contention,  quotes  the  following  extract 
from  the  opinion  in  that  case:  "The  objection  is  that,  as  Mrs.  Koppelman  is 
still  living,  her  heirs  are  not  ascertainable,  and  not  in  existence,  and  their  in- 
terests, should  she  yet  have  children,  would  be  destroyed.  The  answer  to 
this  objection  by  the  petitioner,  is  that  by  the  word  *  heirs,'  used  in  the  will, 
was  meant  heir-apparent,  or  the  heirs  of  Mrs.  Koppelman  In  existence  at  the 
death  of  the  testator;  and  there  is  no  doubt  that  there  are  a  number  of  cases 
in  England,  as  well  as  this  country,  that  allow  this  word  to  be  so  construed 
in  wills,  where  the  intent  of  the  testator  is  manifest  that  he  refers  to  such 
heir  or  heirs;  but,  in  this  case,  the  remainder  is  given  on  the  death  of  Mrs. 
Koppelman,  and  where  he  uses  the  term  '  her  heirs,'  as  entitled  to  a  remainder, 
there  is  nothing  in  the  will  to  lead  to  the  inference  that  he  meant  by  the  word 
<  heirs '  to  restrict  them  to  such  heirs  as  existed  on  his  death,  or  were  in  ex- 
istence at  the  time  he  wrote  his  will;  but,  on  the  contrary,  he  referred  to 
heirs  when  »7ie  died."  The  court  further  says,  (on  page  501,  same  case:) 
"The  remainders  in  this  case  are  given  on  the  determination  of  the  life-estate 
of  Mrs.  Koppelman,  and  therefore,  when  her  heirs  are  mentioned  in  the  will, 
there  is  no  reason  to  depart  from  the  usual  acceptation  of  the  word  *  heirs.'" 
The  question  who  would  be  the  heirs  of  the  said  Anna  at  her  death,  within 
the  meaning  of  the  testator,  was  not  in  the  case,  and  was  not  before  the  court. 
As  to  the  intention  of  the  testator  in  the  use  of  the  word  "heirs"  in  his  will, 
the  court  simply  held  that  he  meant  such  heirs  of  the  said  Anna  as  should  be 
in  existence  at  her  death,  and  not  such  of  her  heirs  as  were  in  existence  at  the 
death  of  the  testator,  or  at  the  time  he  wrote  his  will.  It  may  be  conceded 
that  the  testator  did  not,  by  the  terms,  "nearest  and  lawful  heirs,"  mean  the 
v.7s.w.no.6 — 19 
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heirs-apparent  of  the  said  Anna,  who  would  take  an  indefeasible  estate  in  the 
remainder  devised  at  the  death  of  the  testator,  and  that  he  did  mean  the  heirs 
presumptive  of  the  said  Anna,  whose  estate  might  be  defeated  by  the  contin- 
gency of  some  nearer  heir  being  born,  and  that  an  adopted  child  is  an  heir  of 
the  j)erson  who  adopts  it.  In  re  Clements,  78  Mo.  354.  The  question  still 
remains:  Is  such  adopted  heir  within  the  meaning  and  intention  of  the  tes- 
tator's words,  "nearest  and  lawful  heirs"  as  used  in  his  will?  Is  the  appel- 
lant, adopted  by  the  testator's  widow  13  years  after  the  death  of  the  testator, 
within  that  class  of  persons  intended  by  the  testator  to  take  the  devise  made 
to  "the  lawful  and  nearest  heirs"  of  the  said  Anna  at  her  death,  if  he  be  then 
in  existence?  In  the  construction  of  wills  the  intention  of  the  testator  must 
govern,  if  not  contrary  to  law,  as  that  intention  can  be  gathered,  not  from 
detached  passages  thereof,  but  from  the  whole  will,  "and  the  testator's  un- 
derstanding of  the  meaning  of  the  words  used  in  his  will,  will  be  adopted 
without  resorting  to  lexicographers  to  determine  what  the  same  words  mean 
in  the  abstract,  or  to  adjudicated  cases  to  discover  what  they  have  been  de- 
cided to  mean  under  different  circumstances."  Dugans  v.  Livingston,  15 
Mo.  230.  And  in  order  that  the  court  may  place  itself  as  near  as  may  be  in  the 
place  of  the  testator,  and  read  his  will  from  the  same  standpoint  from  which 
it  was  written,  "the  circumstances  surrounding  the  testator,  the  subject- 
matter  of  the  devise,  and  the  persons  to  be  benefited,  may  be  considered  in 
order  to  determine  the  objects  of  his  bounty."  Hall  v.  Stephens,  65  Mo.  670. 
Prior  to  the  execution  of  the  will,  the  testator  had  adopted  a  daughter,  and  it 
will  be  well  to  observe  particularly  the  language  in  the  fourth  item  of  his 
will:  "After  the  decease  of  my  said  wife,  Anna  Koppelman,  the  property 
then  left  shall  be  divided  as  follows:  One-half  shall  be  given  to  our  adopted 
daughter,  Johanna,  provided  she  will  be  a  good  girl  and  demean  herself  as 
such  towards  her  parents,  and  the  other  half  shall  go  to  the  nearest  and  lawful 
heii-s  of  mine  and  that  of  my  said  wife,  share  and  share  alike;"  t.  e.,  one-half 
snail  go  to  his  adopted  heir;  the  other  half  shall  go  to  persons  other  than  his 
adopted  heir,  and  he  distinguishes  those  persons  from  his  adopted  heir  by  the 
terms,  "  nearest  and  lawful  heirs  of  mine. "  The  idea  of  his  adopted  daughter 
being  included  within  the  meaning  of  the  words,  "nearest  and  lawful  heirs 
of  mine,"  is  palpably  at  variance  with  a  reasonable  construction  of  this  clause 
of  the  will.  Evidently,  when  speaking  of  his  own  "  nearest  and  lawful  heirs, " 
be  did  not  intend  to  include  in  those  terms  his  adopted  heir.  His  under- 
standing of  those  terms  was  that  they  would  not  include  his  adopted  heir; 
that  they  meant  heirs  of  his  other  than  an  adopted  heir.  The  same  terms* 
used  in  the  same  connection,  when  applied  to  the  heirs  of  his  wife,  must  also 
have  the  same  meaning;  i.  e.,  heirs  of  his  wife  other  than  an  adopted  heir. 
The  testator,  by  thus  placing  in  opposition  in  the  same  sentence  the  dissimilar 
ideas  he  had  of  the  relation  sustained  to  him  by  his  own  adopted  child,  and 
his  "nearest  and  lawful  heirs,"  shows  satisfactorily  that  an  adopted  heir  of 
his  wife  is  not  within  his  meauing  of  the  words,  "nearest  and  lawful  heirs  of 
my  said  wife."  If,  however,  the  testator  had  not  hung  out  this  light,  by 
which  his  meaning  may  be  easily  read,  it  would  seem  that  the  very  terms, 
"nearest  and  lawful  heirs,"  would  be  sufficient  to  exclude  the  idea  of  an 
adopted  heir.  The  statiis  or  relation  of  an  adopted  heir  is  a  lawful  one,  since 
the  law  sanctions  and  provides  a  method  for  its  creation;  but  the  relation  is 
not  the  creature  of  the  law,  but  of  the  deed  of  adoption;  a  child  by  adoption 
is,  in  a  limited  sense,  made  an  heir,  not  by  the  law,  but  by  contract  evidenced 
by  deed.  "Adopted  heir,"  or  "heir  by  adoption,"  would  be  appropriately  de- 
scriptive of  such  relation.  Contradistinguished  from  such  an  heir  are  those 
upon  whom  the  law  casts  descent;  who  are  constituted  heirs  by  law.  These 
are  appropriately  described  as  "heirs  at  law,"  or  "heirs  by  the  law."  This 
distinction  would  of  course  be  of  little  value  in  construing  the  will  of  a  lay- 
man, if  it  were  not  almost  universally  and  unconsciously  recognized  in  the 


Digitized  by  VjOOQIC 


Mo.]  BECKER  V.  CITY    OF    WASHINGTON.  291 

affairs  of  life;  and  that,  in  common  parlance,  we  find  that  the  terms,  **heirs. 
at  law"  and  "lawful  heirs"  are  used  indiscriminatelj  as  synonymous  and  con- 
vertible terms,  and,  whenever  either  is  used,  they  are  invariably  referred  to 
the  heirs  upon  whom  descent  is  cast  by  law,  and  not  to  an  heir  by  adoption. 
The  relation  of  an  heir  by  adoption  is  an  exceptional  and  unusual  one,  and 
does  not  come  within  the  ordinary  and  usual  meaning  of  the  words,  "lawful 
heirs,"  and  those  words  ought  not  to  be  held  ex  vi  termini  to  include  an 
adopted  heir;  but,  when  the  testator  uses  the  further  qualifying  word 
"nearest,"  it  would  seem  that  one  who  is  simply  and  only  an  heir  by  deed,  de- 
riving all  his  rights  from  the  deed  of  adoption  executed  long  after  the  death 
of  the  testator,  and  none  against  any  person  other  than  his  adoptive  parent, 
must,  by  the  very  terms  of  the  will  under  which  he  claims,  be  held  to  be  ex- 
cluded. The  testator  evidently  meant  by  the  words,  "nearest  lawful  heirs  of 
my  wife,"  the  next  of  kin  of  his  wife,  and  not  a  stranger  unrelated  to  him 
either  by  consanguinity  or  affinity,  and  a  stranger  to  the  blood  of  his  wife; 
the  same  words  that  convey  the  idea  of  his  own  relations  by  consanguinity, 
also  convey  the  idea  of  his  wife's  relations  by  blood.  The  circumstances  that 
surrounded  the  testator  at  the  time  of  the  execution  of  the  will  leave  but  little 
if  any  doubt  that  the  persons  he  intended  by  the  term,  "the  nearest  and  law- 
ful heirs  of  my  wife,"  were  her  brothers  and  sisters,  with  whom  he  seems  to 
have  been  acquainted,  and  with  some  of  whom  he  had  business  relations;  and 
while  it  has  been  conceded  in  this  discussion  that  he  may  have  intended  to  in- 
clude a  child  of  his  wife,  should  any  be  born  to  her  in  the  future,  an  event 
improbable  of  a  woman  then  53  years  of  age,  and  up  to  that  time  barren,  yet 
it  IS  impossible  to  believe  that  he  could  have  intended  the  child  of  a  stranger, 
manufactured  into  an  heir  by  deed.  The  testator  devised  to  his  widow  a  life- 
estate;  the  remainder  to  others.  In  that  remainder  she  had  no  interest.  She 
could  neither  convey  it  by  deed,  nor  devise  it  by  will.  She  had  no  more  power 
to  convey  it  by  a  deed  in  the  form  of  a  deed  of  adoption,  than  by  a  deed  in 
any  other  form ;  that  which  she  could  not  do  directly,  she  cannot  be  permitted 
to  do  indirectly,  as  seems  to  have  been  attempted  in  this  cas^  The  judgment 
of  the  circuit  court  is  affirmed. 
All  concur,  except  Bat,  J.,  absent. 


Becker  «.  City  of  Washinoton. 
{Supreme  Court  of  MissourL    March  5, 1888.) 

1.  MtnnOIPAL  COBPORATIONB — ORDIXANOEa— Enactmkkt. 

Rev.  St.  Mo.  1879f  §  4948,  relating  to  ordinances,  provides  that  ^  no  bill  shall  become 
an  ordinance  until  the  same  is  signed  by  the  president  of  the  board  of  aldermen 
and  the  mayor,  '*  and  section  4966  provides  that  ^  the  mayor  shall  preside  at  all  meet- 
ings of  the  board  of  aldermen, "  etc.  Held,  that  an  ordinance  which  has  been 
signed  by  the  mayor  as  such,  and  not  by  him  as  ex  offldo  president  of  the  board  of 
aldermen,  wiU  not  be  invaUdated  thereby. 
S.  Samb. 

A  general  alleffatlon  in  a  petition  that  an  ordinance  has  been  duly  passed  is  suffi- 
cient without  alleging  that  every  antecedent  act  requisite  to  its  legal  passage  has 
been  done. 
8.  Sams. 

The  mere  failure  to  set  out  in  an  ordinance  the  specifications  for  work  to  be  done 
under  it^  where  reference  to  them  is  on  file  in  the  office  of  the  clerk,  will  not  affect 
the  valiaity  of  the  ordinance. 

Appeal  from  circuit  court,  Franklin  county;  A.  J.  Seat,  Judge. 

Action  by  F.Becker,  plaintifF  and  respondent,  against  the  city  of  Washing- 
ton, defendant  and  appellant,  for  damages  done  to  his  property  by  grading 
a  certain  street  in  pursuance  to  a  city  ordinance. 

J.  C.  Kiskaddon,  for  appellant.     Cretoa  (&  Booth,  for  respondent. 

Brace,  J.  The  defendant  is  a  city  of  the  fourth  class.  The  plaintifF  is  the 
owner  of  a  house  and  lot  on  Main,  between  Jefferson  and  La  Fayette  streets. 
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in  said  city.  On  the  19th  of  June,  1882,  the  board  of  aldermen  of  said  city, 
by  its  orders  entered  upon  its  journal,  ordered  that  Main  street,  between  two 
said  last-mentioned  streets,  under  the  direction  and  superintendence  of  its 
street  committee  and  street  commissioners,  be  lowered,  graded,  macadamized, 
and  guttered  according  to  plans  and  specifications  ("now'')  then  on  file  in  the 
office  of  the  city  clerk;  and  on  the  3d  of  July,  188a,  to  carry  such  orders  into- 
effect,  passed  the  following  ordinance,  whicli,  on  the  same  day,  was  signed 
and  approved  by  the  mayor,  there  being  at  that  time  no  president  of  the  board 
of  aldermen:  '*Be  it  ordained  by  the  board  of  aldermen  of  the  city  of  Washing- 
ton as  follows:  Section  1.  All  that  part  of  Main  street,  in  the  city  of  Wash- 
ington, between  Market  and  Jefferson  streets,  shall  be  lowered  to  the  grade 
now  established,  and  recorded  in  the  recorder's  office  in  Franklin  county,  Mis- 
souri, and  all  that  part  of  Main  street,  between  Jefferson  and  La  Fayette  streets,, 
in  said  city,  shall  be  lowered,  graded,  macadamized,  and  guttered  according 
to  specifications  therefor  made  by  Julius  Wilhelmi.  Esq.,  civil  engineer,  and 
now  on  file  in  the  office  of  the  city  clerk.  Sec.  2.  The  work  required  to  be 
done  by  the  provisions  of  the  preceding  section  shall  be  operated,  managed, 
and  controlled  by  the  street  commissioner  and  street  committee  of  the  board 
of  aldermen  of  the  city,  and  shall  be  commenced  as  soon  as  practicable.  Sec 
8.  This  ordinance  shall  take  effect  and  be  in  force  from  and  after  its  passage.  ** 
Prior  to  the  passage  of  the  ordinance  Main  street  had  been  graded,  macadam- 
ized, and  pavements  laid  in  front  of  defendant's  lot,  and  plaintiff  built  his 
house  with  reference  to  that  grade.  The  work  provided  for  in  the  ordinance 
was  done  by  and  under  the  superintendence  of  the  city *s  street  commissioner,, 
and  paid  for  by  the  city.  The  macadam  was  removed  and  the  grade  of  the 
street  in  front  of  plaintiff's  lot  lowered  from  three  to  five  feet.  The  evidence 
tended  to  show  that  the  plaintiff's  property  had  been  depreciated  to  an  amount 
not  less  than  three  hundred,  nor  more  than  two  thousand,  dollars  by  such 
change  of  grade.    The  jury  returned  a  verdict  for  plaintiff  for  $725. 

The  defendant  contends  that  the  city  is  not  liable  for  any  damage  done  to- 
plaintiff's  property  in  grading  the  street,  unless  there  was  a  valid  ordinance 
authorizing  the  work  to  be  done,  and  that  the  ordinance  given  in  evidence  in 
this  case  is  not  valid  because  it  was  not  signed  by  the  president  of  the  board 
of  aldermen,  and  the  specifications  for  the  work  were  not  embodied  in  the 
ordinance;  and  further  contends  that  plaintiff  ought  not  to  recover  in  this 
action  because  it  was  not  alleged  in  the  petition,  nor  shown  in  evidence,  that 
the  ordinance  was  so  signed;  nor  that  it  was  read  three  times;  nor  that  & 
majority  of  the  board  of  aldermen  voted  for  it;  nor  that  the  ayes  and  noes 
were  indorsed  upon  the  journal.  It  is  sufficient  to  say  in  regard  to  this  last 
contention  that  it  was  not  necessary  that  plaintiff,  in  his  petition,  should  have 
averred  that  every  essential  antecedent  act  requisite  to  the  legal  passage  of  the 
ordinance  had  been  done.  These  are  all  necessarily  implied  in  the  allegatioa 
that  the  ordinance  was  duly  passed.  Worth  v.  City  of  Springfield,  78  Mo»^ 
108,  and  that  upon  the  offer  of  the  ordinance  in  evidence  the  only  grounds  of 
objection  to  its  introduction  were  that  it  was  not  signed  by  the  president  of 
the  board,  and  the  specifications  for  the  work  were  not  embodied  therein. 
Parties  cannot  raise  objections  on  appeal  that  were  not  raised  and  passed  upon 
by  the  court  below.  No  good  reason  has  been  or  can  be  assigned  why  the 
specifications  should  have  been  embodied  in  the  ordinance,  nor  can  it  be  shown 
how  the  omission  to  do  so  could  in  any  manner  affect  the  validity  of  the  ordi- 
nance. The  reference  to  them,  as  on  file  in- the  office  of  the  clerk,  where  they 
could  be  seen  by  any  one  interested,  made  the  ordinance  as  definite  and  certain 
in  that  respect  as  if  they  had  been  embodied  in  the  ordinance.  Id  certum  eat 
quod  certum  reddi  potest,  and  in  this  connection  it  may  be  added  that  it  does 
not  *'lie  in  the  mouth"  of  the  defendant,  now  to  assert  that  the  specifications 
were  not  on  file  in  the  office  of  the  city  clerk  at  the  time  the  ordinance  passed^ 
in  the  face  of  its  admission,  on  its  own  record,  and  in  the  recitals  of  the  or- 
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dinance  itself,  tliat  at  that  time  they  were  on  file  there.  The  following  are  the 
sections  of  the  statute  bearing  upon  the  question  of  the  alleged  invalidity  of  the 
ordinance,  for  the  reason,  as  is  contended,  that  it  was  not  signed  by  the  presi- 
dent of  the  board  of  aldermen.  Rev.  St.  1879,  c.  89,  art.  5;  "Sec.  4948.  No  bill 
shall  become  an  ordinance  until  tlie  same  is  signed  by  the  president  of  the 
board  of  aldermen  and  the  mayor.  Sec.  4949.  Every  bill  presented  to  the 
mayor,  and  returned  to  the  board  of  aldermen,  with  the  approval  of  the  mayor, 
shall  become  an  ordinance,  and  every  bill  presented  as  aforesaid,  but  returned 
with  his  objection  thereto,  shall  stand  reconsidered.  Sec.  4958.  The  mayor 
shall  have  a  seat  in  the  board  of  aldermen.  Sec.  4965.  The  mayor  shall  pre- 
side at  all  the  meetings  of  the  board  ot  aldermen,  and  in  the  absence  of  tlie 
mayor  the  board  shall  elect  one  of  their  own  members  to  occupy  his  place 
temporarily,  who  shall  be  styled  *  acting  president  of  the  board  of  aldermen.' 
Sec.  4966.  When  any  vacancy  shall  liappen  in  the  office  of  mayor,  *  *  ♦ 
or  in  case  of  temporary  absence  of  the  mayor,  until  he  shall  return  the  acting 
president  of  the  board  of  aldermen,  for  the  time  being,  shall  perform  the  duties 
of  mayor.  *'  It  will  be  observed  from  the  foregoing  provisions  that  the  mayor 
is  ex  officio  president  of  the  board  of  aldermen.  The  board  can  have  no  other 
president,  except  in  case  of  vacancy  or  his  absence.  When  he  is  absent,  the 
board  may  elect  an  acting  president,  and  in  such  cases,  when  the  board  passes 
an  ordinance,  the  acting  president  of  the  board  should  sign  it  in  order  to  au- 
thenticate the  action  of  the  board  to  the  mayor  for  his  approval  or  disapproval; 
but  when  he  is  present,  the  ordinance  can  and  ought  only  to  be  signed  by  him. 
He  is  then  the  president  of  the  board,  and  he  has  no  need  of  any  authentica- 
tion of  the  act  of  the  board  over  which  he  presided,  and  which  was  passed  in 
his  presence,  and  of  which  he  is  fully  cognizant,  and  while  it  would  have  been 
more  formal  for  him  to  have  signed  the  ordinance  as  ex  officio  president  of 
of  the  board  of  aldermen,  and  his  approval  as  mayor,  yet  his  signing  the  or- 
dinance as  mayor  is  a  substantial  compliance  with  the  requirements  of  the 
statute.  Since  the  ordinance  is  found  to  be  valid  it  is  not  necessary  to  discuss 
or  express  an  opinion  upon  defendant's  general  proposition  "that  the  city  is 
not  liable  for  damage  done  in  grading  the  street,  unless  there  was  a  valid  or- 
dinance authorizing  the  work  to  be  done,  nor  to  consider  the  other  ordinances 
introduced  tending  to  show  payment  by  the  city  for  the  work,  to  which  the 
same  objections  were  made;  and  it  goes  without  saying,  the  ordinance,  being 
valid,  the  defendant  received  no  harm  if  the  question  of  its  validity  was  by 
the  instruction  of  the  court  submitted  to  the  jury  as  is  contended." 

The  judgment  of  the  circuit  court  is  affirmed. 

All  concur,  except  Kay,  J.,  absent. 


Young  v.  Keller. 
(Supreme  Court  of  Missouri.    February  20, 1888.) 

1.  Pbaudulknt   Conybtances— Rights   op  Purohaseb  against   Cbeditobs— What 
Constitutes  Purchase. 

Evidence  showed  that  a  party  agreed,  after  he  had  become  involved  in  his  busi- 
ness and  contemplated  an  assignment,  to  sell  his  stock  of  goods  to  plaintiff.  Plain- 
tiff placed  a  check  for  $7,000  in  a  third  person's  bands  wiui  orders  to  the  bank  not 
to  pay  any  check  over  |2,000,  until  further  notice.  These  orders  were  not  revoked. 
The  value  of  the  goods  had  not  then  been  determined.  After  attachment  proceed- 
ings had  been  begun  by  creditors  of  the  insolvent,  the  purchaser  substituted  for 
the  $7,000  check  one  for  $6,200,  as  the  real  value  of  the  goods.  Held^  that  these 
transactions  showed  no  payment  by  the  purchaser  for  the  goods. 

3.  Attachment— Sale  op  Perishable  Property— Title  Vested. 

A  sale  of  perishable  goods  seized  under  an  attachment  by  order  of  a  competent 
court,  and  according  to  the  statute  providing  for  the  sale  of  such  goods,  vests  an 
absolute  and  indefeasible  title  in  the  purcltaser,  which  cannot  be  defeated  by  an  ac- 
tion for  their  recovery  brought  by  the  real  owner,  from  whom  they  were  improperly 
taken. 
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Appeal  from  St.  Louis  court  of  appeals. 

Grove  Young  brought  an  action  of  replevin  for  certain  goods  purchased  hj 
defendant,  Phillip  Keller,  at  a  sale  of  the  goods  under  order  of  the  court  ac- 
cording to  the  statute  providing  for  the  sale  of  perishable  goods  seized  In  at> 
tachment  proceedings.    Judgment  for  plaintifT,  and  defendant  appeals. 

David  Goldsmith  and  Nathan  Frank,  for  appellant.  W.  C,  Marshall  and 
/.  2).  Shetoalter,  for  respondent. 

Sherwood,  C.  J.  Action  of  replevin  for  a  stock  of  goods  brought  by  plain- 
tiff, Young,  against  defendant,  Keller.  The  answer  of  Keller  contained  two 
counts.  The  first  denies  that  Young  is  the  owner  of  the  goods,  etc.  The 
second  count  sets  forth  that  Keller  is  the  owner  of  the  goods,  and  was  such 
owner  at  the  time  of  the  Institution  of  the  suit;  that  several  suits  by  attach- 
ment were  instituted  in  the  circuit  court  of  La  Fayette  county  by  divers  par- 
ties against  one  William  Knipmeyer,  the  grounds  of  attachment  being  that 
Knipmeyer  was  about  fraudulently  to  dispose  of  his  property,  etc. ;  that,  by 
virtue  of  the  several  writs  of  attachment  issued  in  those  causes,  the  sheri CT 
levied  upon  and  took  into  his  possession,  as  the  property  of  Knipmeyer,  the 
goods  in  controversy;  that  under  an  order  of  the  circuit  court  the  goods  so 
levied  on  were  sold  as  perishable  propeity,  and  defendant  became  the  pur- 
chaser of  the  goods,  paid  therefor,  and  the  sheriff  delivered  the  goods  to  him; 
and  that  all  these  things  occurred  prior  to  the  institution  of  the  present  ac- 
tion. The  answer  concludes  with  a  prayer  for  a  return  of  the  property,  etc* 
To  this  answer  the  plaintiff  filed  a  formal  replication.  On  these  pleadings 
the  cause  was  tried,  resulting  in  a  verdict  for  the  plaintiff,  from  which  the 
defendant  appealed  to  the  St.  Louis  court  of  appeals,  where,  the  Judgment  be- 
ing afilrmed,  he  appeals  here. 

The  testimony  in  the  cause  tended  to  show  that  Knipmeyer  was  actuated 
by  a  fraudulent  intent  in  the  transaction,  and  there  was  testimony  to  the  con- 
trary. It  seems  that  Knipmeyer  was  a  merchant,  doing  business  in  Higgins- 
vllle.  Becoming  embarrassed  in  his  business,  he  went  to  Mr.  Collins,  an  at- 
torney, with  the  view  of  making  an  assignment.  From  this  purpose  CoUina 
dissuaded  him  on  the  ground  that  there  was  a  good  deal  of  red  tape  about  an 
assignment,  and  probably  a  great  sacrifice  of  the  property  would  occur  at  the 
sale  which  would  follow,  and  that  it  would  be  better  for  his  creditors,  if  he 
could  find  a  purchaser,  to  sell  the  entire  property  at  a  fair  price,  allow  some 
responsible  person  to  collect  the  proceeds,  and  divide  the  same  pro  rata  among- 
his  creditors.  Thereupon  such  a  sale  was  made  to  the  plaintiff,  a  rival  mer- 
chant of  the  same  town,  at  60  per  cent,  of  the  cost  price  of  the  goods,  which» 
it  appears,  was  a  fair  price,  considering  the  stock  as  a  whole;  and  the  agree- 
ment was  that  he  should  pay  the  purchase  price  to  Collins,  who  should  dis- 
tribute the  entire  proceeds  pro  rata  as  aforesaid.  Accordingly  possession  of 
the  goods  was  delivered  to  plaintiff;  but  inasmuch  as  the  precise  amount  of 
the  purchase  price  could  not  be  ascertained  until  an  invoice  was  taken,  pay- 
ment was  deferred  until  that  time.  Meanwhile  a  check  for  $7,000,  drawn  in 
favor  of  Knipmeyer,  but  not  indorsed  by  him,  was  handed  to  Collins,  the 
agreement  being  that  when  the  precise  amount  should  be  ascertained,  the 
check  given,  which  was  thought  large  enough  to  cover  the  purchase  price^ 
should  be  exchanged  for  one  which  would  cover  the  precise  sum.  At  the 
time  this  check  was  drawn,  plaintiff  ordered  the  bank  not  to  pay  any  check 
over  $2,000.  It  does  not  appear  that  this  order  was  ever  countermanded.  On 
the  morning  of  the  third  day  after  the  sale  and  delivery  of  the  goods  to  the 
plaintiff  and  before  the  invoice  was  completed  writs  of  attachment  were 
levied  on  and  possession  taken  of  the  goods,  and  the  plaintiff  was  garnished. 
Two  or  three  days  after  this  "the  thing  got  rather  mixed,"  and  plaintiff  went 
up  to  Lexington  to  consult  his  attorneys,  when  he  was  informed  that  he 
would  be  compelled  by  law  to  stop  the  payment  of  the  check,  and  he  followed 
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the  advice  of  his  attorneys.  After  consulting  with  them  he  gave  in  exchange 
for  the  $7,000  check  the  one  for  $6,200  for  the  goods,  the  latter  check  being 
indorsed  by  Knipmeyer  to  Collins.  The  instructions  asked  and  given  and 
asked  but  refused  are  as  follows: 

For  the  plaintiff  the  court  gave  the  following  instructions:  **  (1)  If  the  jury 
believe  from  the  evidence  that  William  Knipmeyer  made  a  sale  and  delivery 
of  the  goods  in  question  previous  to  the  attachments  to  plaintiff,  honestly,  for 
the  purpose  of  using  the  proceeds  towards  the  payment  of  his  debts,  and  with 
no  intent  to  hinder,  delay,  or  defraud  his  creditors,  you  will  find  for  the 
plaintiff.  (2)  The  Jury  are  instructed  that  the  law  favors  and  will  uphold 
any  fair  ana  honest  disposition  of  his  property  by  a  debtor  for  the  purpose  of 
paying  his  debts;  and  if  the  jury  believe  from  the  evidence  that  William 
Knipmeyer  sold  and  delivered  the  goods  in  question  to  plaintiff,  in  good  faith, 
for  the  purpose  of  applying  the  proceeds  ratably  among  his  creditors;  that  it 
was  agreed  that  R.  A.  Collins  should  receive  the  proceeds,  and  immediately 
pay  the  same  to  all  the  creditors  pro  rata;  that  the  sale  was  so  made,  and  was 
for  a  fair  price;  that  Young  gave  his  check  for  $6,200  in  payment  therefor, 
which  was  received  by  Knipmeyer,  and  by  him  indorsed  to  Collins,  in  pursu- 
ance of  the  original  agreement;  that  said  check  was  good,  and  would  have 
been  paid  on  presentation;  that  said  Collins  now  holds  said  check  for  the 
aforesaid  purposes,— then  you  will  find  for  the  plaintiff,  even  though  you  may 
believe  from  the  evidence  that,  owing  to  controversies  touching  the  good 
faith  of  said  sale,  the  payment  of  said  check  has  been  stopped.  (3)  The  jury 
are  instructed  that  fraud  will  not  be  presumed,  but  must  be  proved,  and  the 
burden  of  proof  rests  on  the  party  alleging  it,  defendant  herein,  yet  such  proof 
need  not  be  by  direct  or  positive  evidence,  but  may  be  by  facts  and  circum« 
stances.  If,  however,  the  jury  believe  from  the  evidence  that  all  the  facts 
and  circumstances  in  evidence  agree  as  well  with  honesty  and  fair  dealing  as 
with  dishonesty,  you  should  find  the  sale  to  have  been  honest  and  fair.'*  The 
court,  of  its  own  motion,  gave  the  following  instructions:  ^*(5)  The  court 
instructs  the  jury  that  the  delivery  of  a  check  for  $7,000,  payable  to  the  order 
of  William  Knipmeyer  by  the  plaintiff  to  B.  A.  Collins,  under  an  agreement 
that  said  Collins  should  hold  the  check  till  the  invoice  of  the  stock  in  contro- 
versy was  extended,  and  the  value  thereof  accurately  ascertained,  and  that 
the  check  should  not  be  collected  unless  the  purchase  price  for  the  same,  when 
the  same  was  ascertained,  amounted  to  or  exceeded  $7,000,  was  not,  in  legal 
effect,  a  payment  for  the  stock  in  whole  or  in  part;  and  if  the  jurors  believe 
that|  when  the  stock  in  controversy  was  seized  Under  writs  of  attachment 
against  Knipmeyer,  said  R.  A.  Collins  still  held  said  check  upon  the  con- 
ditions above  stated,  and  the  inventory  had  not  been  extended,  nor  the  piice 
ascertained;  and  if  the  jurors  further  find  that  the  motives  of  said  Knipmeyer, 
in  selling  his  stock  of  goods  to  plaintiff,  was  either  to  hinder,  delay,  or  de- 
fraud his  creditors,  or  any  of  them,  then  the  plaintiff  cannot  recover  in  this 
action,  and  your  verdict  should  be  for  defendant.  (6)  The  jury  are  instructed 
that  if  William  Knipmeyer  sold  the  property  here  in  controversy  to  the  plain- 
tiff with  intent  to  defraud,  hinder,  or  delay  his  creditors,  and  that  the  purchase 
price  had  not  been  actually  paid  to  him  by  the  plaintiff,  then  it  is  immaterial, 
so  far  as  the  issues  in  this  case  are  concerned,  whether  plaintiff  knew  the 
purpose  of  said  Knipmeyer  at  the  time  negotiations  for  the  sale  were  begun, 
or  at  the  time  the  terms  of  sale  were  agreed  upon,  or  at  the  time  of  the  delivery 
of  the  property  sold ,  if  you  find  there  was  such  a  delivery. "  For  the  defendant 
the  court  gave  the  following  instructions:  "(7)  The  jury  are  instructed  tliat 
if  William  Knipmeyer  sold  the  property  herein  in  controversy  to  the  plaintiff 
with  intent  to  force  his  creditors  to  compromise  their  claims  against  him  for 
less  than  their  face,  then  such  sale  was  made  by  said  William  Knipmeyer  with 
the  intent  to  defraud,  hinder,  or  delay  his  creditors;  and  this  is  so  even  if 
his  creditors  would  have  been  the  gainers  by  the  sale.    (^)  The  jury  are  in- 
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structed  that  if  William  Knipmeyer  sold  the  property  herein  in  controversy 
to  the  plaintiff  for  the  purpose  and  with  the  intent  of  securing  the  same  from 
attachment  by  creditors,  or  of  putting  it  beyond  the  reach  of  ordinary  process 
of  law ;  and  if  said  Knipmeyer  was  at  the  time  of  such  sale  insolvent,  and  in 
failing  circumstances,  then  said  sale  was  made  by  said  Knipmeyer  with  intent 
to  defraud,  hinder,  or  delay  his  creditors."  The  court  refused  to  give  the  fol- 
lowing instructions  asked  by  the  defendant:  "(9)  If  the  jury  believe  from 
the  evidence  that  the  circuit  court  of  La  Fayette  county  made  the  order  of 
sale  which  has  been  read  in  evidence,  and  that  the  sheriff  of  said  county  ex- 
ecuted the  said  order  in  the  manner  shown  by  his  return  thereto,  which  has 
been  read  in  evidence;  and  that  at  the  sale  had  under  said  order  the  defend- 
ant herein  purchased  the  property  herein  in  controversy,  and  paid  the  amount 
bid  therefor  to  said  sheriff;  and  that  said  sheriff  thereon  delivered  the  said 
property  to  the  defendant  herein, — then  the  sale  so  made  to  the  defendant 
vested  in  the  defendant  the  title  to  and  ownership  of  said  property,  and  the 
verdict  of  the  jury  should  accordingly  be  in  his  favor.  (10)  The  jury  are  in- 
structed that  if  William  Knipmeyer  sold  the  property  herein  in  controversy  to 
the  plaintiff  with  intent  to  defraud,  hinder,  or  delay  his  creditors,  then  it  is 
immaterial  to  the  issues  in  this  cause  whether  or  not  the  plaintiff  participated 
in  such  intent,  or  what  the  intent  or  purpose  of  the  plaintiff  in  purchasing 
said  property  was.  (11)  The  jury  are  instructed  that  the  facts  and  circum- 
stances in  evidence  do  not  constitute  or  establish  any  payment  by  the  plaintiff 
to  William  Knipmeyer  for  the  property  in  controversy.  (12)  The  jury  are  in- 
structed that  even  if  they  believe  that  the  property  herein  in  controversy  was, 
prior  to  its  attachment  in  the  attachment  suits  mentioned  in  the  pleadings, 
sold  and  delivered  to  the  plaintiff  by  Knipmeyer,  still,  if  they  further  find 
from  the  evidence  that,  at  the  time  of  such  sale,  the  plaintiffs  in  said  attach- 
ment suits  were  creditors  of  said  Knipmeyer,  upon  the  demands  sued  for  by 
them;  and  that  said  property  was,  under  the  order  of  sale  in  said  attachment 
suits  which  has  been  read  in  evidence,  sold  and  delivered  to  the  defendant 
herein  by  the  sheriff  of  La  Fayette  county;  and  that  said  sale  by  Knipmeyer 
to  the  plaintiff  herein  was  made  by  said  Knipmeyer  with  intent  on  his  part 
either  to  defraud  or  to  hinder  or  delay  his  creditors, — then  it  is  immaterial 
whether  the  plaintiff  herein  participated  in  such  intent  or  not,  or  what  the 
purpose  of  the  plaintiff  herein,  in  buying  said  property,  was,  and  the  jury 
should  find  for  the  defendant  Philip  Keller." 

It  is  not  intended,  nor  is  it  deemed  necessary,  to  notice  all  of  these  instruc- 
tions, or  to  notice  them  In  detail.  It  will  suffice  the  present  purpose  to  notice 
some  of  them  generally,  and  a  few  of  them  more  particularly,  in  stating*  the 
conclusions  reached. 

1.  In  Amholt  V.  Hartwig,  73  Mo.  485,  the  facts  were  these:  Arnholt 
bought  property  of  one  Fredericks,  and  took  possession  of  the  same,  giving 
Fredericks  ins  check  for  the  purchase  price,  $500,  but  requesting  that  it  be 
not  presented  for  payment  until  the  return  of  Arnholt's  partner,  and  notified 
the  banker  not  to  pay  it  until  otherwise  ordered.  A  suit  by  attachment  was 
afterwards  instituted  Against  Fredericks,  based  upon  his  fraudulently  convey- 
ing, etc.  After  the  writ  of  attachment  was  levied  on  the  property  purchased, 
the  check,  by  Arnholt's  direction,  was  paid ;  and  this  court  held  that  as  the 
evidence  tended  to  show  that  the  purpose  of  Fredericks  was  to  hinder  or  de- 
lay, etc.,  that  though  Arnholt  had  no  knowledge  of  Fredericks*  purpose,  yet 
that,  having  paid  the  check  after  notice  of  the  attachment  levy,  this  pre- 
vented him  from  occupying  the  attitude  of  a  bona  fide  purchaser,  and  from 
prevailing  as  interpleader  m  the  attachment  suit.  A  like  ruling  was  made  in 
a  later  case  in  an  action  of  replevin  for  goods  bought  in  circumstances  similar 
to  those  in  the  present  case,  where  it  appeared  doubtful  whether  any  of  the 
purchase  money  was  paid  till  after  the  levy  of  the  execution,  and  in  comment- 
ing on  this  point  it  was  said:    **  Why  the  issue  was  indirectly  presented  by 
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counsel  and  court  to  the  jury,  as  to  whether  the  plaintiffs  had  in  fact  paid  the 
purchase  money,  or  any  part  thereof,  at  the  time  of  the  levy  of  the  execution, 
is  remarkable  in  view  of  the  fact  that  it  is  conceded  that  over  S800  were  not 
then  paid;  and  it  was  debatable  whether  any  of  it  had  then  been  paid.  If  the 
purchase  price  was  not  paid  at  the  time  of  the  sale,  the  plaintiffs  could  not 
protect  themselves  against  Sandifer's  fraud,  if  proved,  by  taking  shelter  un- 
der  the  cover  of  innocent  purchasers. "  Dougherty  v.  Cooper,  11  Mo.  532. 
Our  statute,  t9uching  fraudulent  conveyances,  levels  its  denunciations  against 
all  transfers  of  goods  '*  with  the  intent  to  hinder,  delay,  or  defraud  creditors, " 
and  declares  all  transfers  as  against  creditors  "to  be  clearly  and  utterly  void." 
The  only  refuge  a  vendee  has  from  the  denunciations  of  this  statute  is  that, 
in  good  faith,  he  has  bought  and  paid  the  purchase  money  prior  to  notice  of 
the  fraud.  In  a  word,  he  cannot  play  the  role  of  an  innocent  purchaser  while 
he  remains  in  a  situation  to  pay  the  money  at  will  or  to  retain  it  at  pleasure. 
For  these  reasons,  instructions  which  left  it  to  the  jury  to  say  whether  any 
payment  had  been  made  of  the  purchase  price  were  erroneous  because  un- 
supported by  the  testimony,  and  erroneous,  also,  because  of  misleading  the 
jury  into  the  belief  that  a  payment  made  after  notice  of  the  levy  of  an  attach- 
ment would  give  the  purchaser  so  paying  a  valid  title  to  the  goods  seized. 
For  this  reason,  also,  it  was  error  to  refuse  the  eleventh  instruction  asked  by 
defendant  that  there  was  no  evidence  to  show  any  payment  for  the  property 
in  controversy.  There  are  circumstances  where  payment  by  means  of  a  ne- 
gotiable instrument  or  check  which  has  passed  beyond  the  control  of  the 
maker  or  drawer  would  be  a  valid  payment  to  all  intents  and  purposes;  but  it 
cannot  be  pretended  there  was  such  a  payment  in  the  case  at  bar.  Piainiiff's 
money  in  the  bank  was  as  secure  from  being  taken  on  either  check  as  if  he 
had  retained  it  in  his  pocket.  There  was  therefore  no  payment  for  the  goods, 
either  in  fact  or  in  law,  made  by  him  prior  to  the  levy  of  the  attachments;  and 
after  that  it  was  too  late,  according  to  the  authorities,  even  had  it  then  been 
made.     1  Wade,  Attachm.  §  30. 

2.  But  an  obstacle  more  diiBcult,  if  possible,  to  surmount  encounters  the 
plaintiff  in  the  doctrine  announced  in  the  ninth  aiid  twelfth  instructions 
asked  by  the  defendant,  but  refused.  Our  statute  makes  provision  for  the 
sale  of  property  when  it  has  been  attached  and  ''is  likely  to  perish  or  depre- 
date in  value  before  the  probable  termination  of  the  suit,  or  the  keeping  of 
which  would  be  attended  with  much  loss  or  expense."  In  such  case  the 
court  or  judge  in  vacation  orders  the  sale;  the  sale  is  made  by  the  sheriff  as 
under  writs  otfl.fa,^  and  the  proceeds  of  such  sale  are  paid  into  court,  or 
otherwise  disposed  of,  as  the  court  or  judge  may  order.  Bev.  St.  1879,  §§ 
424,  425,  470.  This  was  the  course  pursued  in  the  present  instance,  and  the 
question  presented  is  whether  the  title  of  the  defendant  is  absolute,  and  good 
against  all  the  world.  Instances  where  things  of  a  perishable  nature,  etc., 
are  sold,  and  the  proceeds  of  the  sale  preserved  to  answer  in  the  stead  of  those 
sold,  are  not  infrequent  in  our  statutes.  Thus,  incase  of  property  stolen, 
and  the  owner  makes  no  claim  within  six  months,  after  the  conviction  of  the 
felon  the  court  is  authorized  to  order  it  to  be  sold,  and  the  proceeds  paid  into 
the  county  treasury;  or,  if  it  be  a  living  animal,  or  of  a  perishable  nature,  the 
court  may  order  its  sale.  Id.  §§  2009,  2010.  So,  too,  where  property  is  re- 
ceived by  a  common  carrier,  etc.,  it  remains  uncalled  for  60  days,  the  bailee 
thereof,  after  advertisement,  may  sell  the  same  and  pay  the  proceeds  into  the 
county  treasury.  Id.  §§  6277,  6278.  Likewise,  boats,  rafts,  etc.,  may  be 
sold,  and  the  proceeds  paid  into  the  county  treasury.  Id.  §§  6992, 6999, 7000, 
7002, 700^7010.  A  similar  course  ia  pursued  in  regard  to  strays.  Id.  §  356. 
Doubtless  there  are  other  instances  where  a  sale  of  property  is  authorized  by 
law.  Such  sales  of  perishable  property  pende^ite  lite  are  very  ancient  in  their 
origin,  and  they  proceed  on  the  principle  of  necessity.  Baker  v.  Baker,  1 
Tent.  313.    Courts  of  chancery  exercise  such  a  power  of  sale  where  property 
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is  expensive  to*  keep,  or  is  perishable.  Ror.  Jud.  Sales.  §  526;  Dock  Co,  y. 
Mallery,  12  N.  J.  Eq.  94.  And  even  in  the  absence  of  statutory  regulation 
it  has  been  ruled  that  where  an  officer  levies  an  attachment  upon  perishable 
property  that  it  is  his  duty,  as  the  custodian  of  that  property,  not  to  permit  it 
to  become  worth  less  by  natural  decay,  and  thus  defeat  the  very  o\>ject  of  the 
attachment,  but  to  sell  the  same  and  account  only  for  the  net  proceeds.  And 
this  ruling  was  made  in  analogy  to  such  sales  in  admiralty,  and  '*upon  the  ob- 
vious reasonableness  of  such  a  rule."  Cilley  v.  Jenness,  2  N.  H.  87;  Drake» 
Attachm.  §  300.  Speaking  of  such  sales  in  admiralty  after  appeal  taken» 
Marshall,  C.  J.,  said:  "A  right  to  order  a  sale  is  for  the  benefit  of  all  par- 
ties, not  because  the  case  is  depending  in  that  particular  court,  but  because 
the  thing  may  perish  while  in  its  custody,  and  while  neither  party  can  enjoy 
its  use.  ♦  ♦  ♦  The  property  does  not  follow  the  appeal  into  the  superior 
court.  It  still  remains  in  custody  of  the  officer  of  that  court  in  which  it  was 
libeled.  The  case  of  its  preservation  is  not  altered  by  the  appeal.  The  duty 
to  preserve  it  is  still  the  same,  and  it  would  seem  reasonable  that  the  power 
consequent  on  that  duty  would  be  also  retained.  On  the  principles  of  reason, 
therefore,  the  court  is  satisfied  that  the  tribunal  whose  officer  retains  posses- 
sion of  the  thing  retains  the  power  of  selling  it  when  in  a  perishing  condi- 
tion, although  the  cause  may  be  carried  by  appeal  to  a  superior  court.  This 
opinion  is  not  unsupported  by  authority.  In  his  chapter  on  the  practice  of 
the  instance  court  (page  405)  Browne  says:  'If  the  ship  or  goods  are  in  a 
state  of  decay,  or  of  a  perishable  nature,  the  court  is*used,  during  the  pendency 
of  a  suit,  or  sometimes  after  sentence,  notwithstanding  an  appeal,  to  issue  a 
commission  of  appraisement  and  sale,  the  money  to  be  lodged  with  the  reg- 
istrar of  the  court,  in  usumjus  habentis.  This  practice  does  not  appear  to 
be  established  by  statute,  but  to  be  incident  to  the  jurisdiction  of  the  court, 
and  to  grow  out  of  the  principles  which  form  its  law.  A  prize  court,  not 
regulated  by  particular  statute,  would  proceed  on  the  same  principles.  At 
least  there  is  the  same  reason  for  it."  Jennings  v.  Carson,  4  Cranch,  2.  In 
Foster  v.  Cockbum,  Parker,  70,  where  perishable  property  had  been  seized  on 
a  claim  of  the  plaintiff,  Parker,  J.,  said:  **But  I  will  show,  from  the  reason 
of  several  authorities  which  have  not  been  mentioned,  that  a  discretionary 
power  is  necessarily  inherent  in  the  court  in  all  cases  of  this  nature,  for  the 
benefit  of  the  parties  interested  in  the  event  of  them.  Byston  v.  Studd, 
Plow.  465,  466;  2  Co.  Inst.  168.  Wreck,  by  St.  Weslm.  I.  c.  4,  is  to  be  kept 
by  the  view  of  the  sheriff,  coroner,  etc.,  for  a  year  and  a  day,  and  if  they  do 
otherwise,  they  are  to  be  awarded  to  prison ;  yet,  if  there  are  perishable  goods* 
the  sheriff  may,  according  to  the  sense  of  the  act,  fall  within  the  year,  even 
contrary  to  the  express  letter  of  it." 

It  would  seem  from  the  authorities  that  all  sales  of  perishable  property, 
which  have  come  into  the  custody  of  the  law,  depend  in  some  instances  for 
their  validity  upon  an  express  statutory  authority,  and  in  others  on  an  inher- 
ent power  of  the  cour^,  into  whose  custody  the  thing  seized  has  come,  to 
sell  the  same,  and  thus  preserve  something  to  be  liable  in  the  stead  of  that 
which  is  sold.  And  the  whole  power,  doubtless,  has  its  origin  in  the  general 
authority  of  the  state  as  an  attribute  of  its  sovereignty.  The  Tilton,  5  Mason, 
465;  Grant  v.  McLacfdin,  4  Johns.  84.  In  the  case  just  cited,  a  wreck  had 
been  sold  in  Spain  by  a  commissioner  in  accordance  with  the  usages  of  that 
country,  and  Thompson,  J.,  said:  *'I  see  no  reason  why  a  good  title  did  not 
pass  by  the  sale.  This  is  not  a  case  of  prize  or  title  founded  by  capture. 
Such  cases  are  governed  by  different  rules,  and  must  be  tested  by  the  law  of 
nations.  The  sale  in  this  case  was  a  proceeding  under  a  municipal  regula- 
tion, and  every  government  prescribes  its  own  rules  relative  to  wrecks,  and 
property  left  derelict.  By  the  English  law,  vessels  cast  on  shore  and  aban- 
doned, and  not  reclaimed  within  a  year,  are  to  be  sold  by  a  public  officer, 
and  the  proceeds  placed  in  the  hands  of  the  government.    We  have  a  similar 


Digitized  by  VjOOQIC 


Mo.]  YOUNG   r.  KELLER.  299 

statute  in  this  state,  and  I  believe  it  was  never  doubted  that  the  purchaser 
would  obtain  a  valid  title,  which  would  be  everywhere  respected."  And  if 
the  power  in  question  is  not  founded  on  the  attribute  of  the  sovereignty  of 
the  state  it  is  difficult  to  see,  in  some  instances,  on  what  foundation  the  power 
rests,  as,  for  example,  where  a  collector,  without  warrant,  order,  or  other 
authority,  sells  a  stray  and  pays  into  the  county  treasury  the  proceeds  of  such 
sale.  Rev.  St.  §  356.  In  a  case  of  foreign  attachment,  which  arose  in  Penn- 
sylvania, LowRiE,  J.,  said:  "But  there  is  another  view  of  this  foreign  attach- 
ment proceeding  that  is  quite  as  direct  and  conclusive.  By  the  execution  of 
the  writ  the  state  takes  specific  chattels  into  its  possession  for  certain  pur- 
poses.  In  our  practice  this  purpose  cannot  be  reached  in  less  than  about  nine 
months,  and  it  is  very  apparent  that  this  delay  may  be  ruinous  to  many  arti- 
cles. The  interest  of  all  concerned  in  them  is  that  they  should  be  sold,  and 
the  state  exercises  her  best  discretion  when  she  directs  this  to  be  done.  Tliis 
is  the  means  adopted  to  protect  the  interests  of  all  who  have  any  title  to  the 
property  or  claim  upon  it,  and  their  rights  are  transferred  to  the  proceeds- 
Here  again,  if  the  sale  should  be  of  many  articles,  as  it  most  frequently  is,. 
and  if  it  should  be  made  subject  to  all  claims  except  the  one  intended  to  be 
satisfied  by  the  suit,  it  is  very  apparent  that  those  claims  would  be  most  effec- 
tually destroyed  by  a  proceeding  that  is  pretending  to  protect  them.  In  such 
case  the  government  acts  for  the  benefit  of  all,  and  its  sales  confers  an  abso- 
lute title.  The  counsel  has  referred  to  authorities  enough  to  sustain  so  plain 
a  principle.  Foster  v.  Cockhuim,  Parker,  70;  Eyston  v.  Stvdd,  Plow.  465; 
More' 8  Case,  1  Freem.  173;  Thomas  v.  Foster,  2  Keb.  381;  Gregory's  Case 
3  Coke,  295;  Barker  v.  Barker,  1  Vent.  513;  2  Ck).  Inst.  168;  Grant  v.  Mo- 
Lachlin,  4  Johns.  84;  The  Til  ton,  5  Mason,  465.  We  may  add  that  the 
power  with  which  the  law  invests  the  master  to  hypothecate  or  sell  all  inter- 
ests in  both  ship  and  cargo,  in  a  case  of  necessity,  is  another  expression  of 
the  same  principle.  Ireland  v.  Thompson,  4  C.  B.  149;  Hunter  v.  Parker^ 
7  Mees.  &  W.  322;  Duncan  v.  Benson,  1  Exch.  537;  Richardson  v.  Nourse„ 
3  Barn.  &  Aid.  237.  The  effect  of  such  a  sale  on  the  mariners'  liens  is  very 
clear.  They  were  discharged  from  the  ship,  and  attached  to  the  proceeds, 
and  those  they  could  not  possibly  reach  without  some  application  to  the  court 
that  had  the  custody  of  them. "  Taylor  v.  Carryl,  24  Pa.  St.  259.  The  judg- 
ment in  this  case  was  afterwards  affirmed  in  the  supreme  court  of  the  United 
States,  where  it  was  ruled  that  the  process  of  foreign  attachment,  in  Penn- 
sylvania, is  identldil  with  that  which  issues  out  of  the  district  court  of  the- 
United  States,  sitting  in  admiralty.  Taylor  v.  Carryl,  20  How.  583.  la 
Megee  v.  Beiime,  39  Pa.  St.  50,  where  cattle  belonging  to  one  person  had  been 
seized  under  attachment  as  the  property  of  one  peraon,  sold  on  mesne  process- 
as  perishable  property,  and  the  real  owner  brought  trespass  against  the  sheriff^ 
it  was  held  that  he  could  maintain  the  action;  that  the  proceeding  by  attach- 
ment was  not  a  proceeding  in  rem,  and  did  not  bind  the  plaintiff;  but  that 
the  proceeding  which  resulted  in  the  sale  of  the  property  i?en^^nte  lite,  was  a 
proceeding  in  rem  which  conferred  a  valid  title  on  the  purchaser,  though  the- 
sheriff  could  not  shelter  himself  behind  the  valid  title  thus  acquired.  And. 
the  distinction  is  there  clearly  drawn  between  the  effect  of  a  sale  of  the  latter 
description,  where  the  property  itself  is  merely  changed  in  form,  and  one 
where,  after  judgment  rendered,  a^./a,  issues  to  sell  the  defendant's  interest 
in  such  property.  A  similar  distinction  is'taken  in  Griffith  v.  Fowler,  18  Vt. 
390,  between  a  sale  under  execution  and  a  sale  of  goods  lost  or  estrays  under 
statutory  provisions,  the  latter  method  of  procedure  being  held  a  proceeding 
in  rem,  and  transferring  the  absolute  title.  The  authorities  on  this  subject 
are  very  fully  collected  in  2  Smith,  Lead.  Cas.  (8th  Ed.)  pt.  2,  p.  973  et  seq. 
It  is  there  said:  "It  should,  however,  be  remembered  that  where  a  court  of 
competent  jurisdiction  assumes  the  control  or  custody  of  a  particular  things 
the  act  verges  on  the  nature  of  proceeding  in  rem,  and  should  be  so  inter- 
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preted  if  requisite  for  the  protection  either  of  the  property  itself,  or  of  the 
parties  to  the  proceeding.  Thus  an  order  for  the  sale  of  goods  which  have 
been  seized  under  an  attachment  as  perishable  will  pass  a  good  title  to  the 
purchaser,  notwithstanding  any  defect  that  may  exist  in  that  of  the  garnishee 
or  defendant.  *  *  *  And  it  is  well  settled,  in  general,  that  a  sale  dic- 
tated by  necessity  will  confer  a  good  title  on  the  purchaser,  although  the 
vendor  has  none,  because  the  true  owner  is  of  all  men  the  most  interested  in 
having  the  property  turned  into  money  if  it  cannot  be  preserved."  In  quite 
^  recent  text-book,  when  treating  of  the  sale  of  perishable  goods,  the  author 
says:  "The  application  must  be  followed  by  proof  of  the  allegations  showing 
the  perishable  nature  of  the  property  and  the  necessity  for  its  immediate  con- 
version into  money.  The  order  contemplates  nothing  more  than  such  con- 
version. It  is  no  judgment  affecting  the  claim  of  the  plaintiff,  nor  the  issue 
made  by  the  defendant  if  he  has  already  appeared  and  pleaded,  nor  any  issue 
that  he  may  afterwards  make,  should  his  appearance  be  later  than  the  sale. 
Neither  the  order  nor  the  sale  affects  the  lien  of  the  plaintiff,  except  that  they 
transfer  it  from  the  thing  thus  sold  to  the  cash  substitute.  *  *  *  The 
lien  rests  on  the  price  after  such  sale  so  that  the  purchaser  gets  the  object 
free  from  the  attachment  incumbrance,  and  all  inter venors  and  junior 
^ittachors  must  look  to  the  proceeds."  Wap.  Attachm.  &  Garnm.  295,  296. 
i>ee,  also.  Id.  317,  318,  to  the  like  effect.  Another  author,  touching  the 
same  subject,  says:  "The  property  being  in  custodia  legis,  to  abide  the  event 
of  the  suit,  without  change  of  ownership,  the  application  for  the  order  of  sale 
is  a  duty  owing  to  the  defendant,  and  the  order  Is  made  to  protect  the  prop- 
erty from  diminution  or  deterioration.  Although  the  purchaser  takes  a  per- 
fect title  to  the  perishable  article,  the  title  of  the  defendant  immediately  at- 
taches to  the  money  reaiized  at  the  sale,  still,  however,  subject  to  the  lien. 
Thus,  the  title  to  the  property  remains  unchanged,  until  the  judgment  is  duly 
executed."  1  Wade,  Attachm.  §  27.  And  see  Id.  §§  45,  136,  230.  This  trans- 
mutation  of  perishable  property  into  imperishable  money,  in  consequence  of 
^n  order  of  sale,  has  been  recognized  by  this  court  on  two  occasions.  Oeters 
V.  Aehle,  31  Mo.  380;  Snead  v.  Wegmdn,  27  Mo.  176. 

As  the  result  of  these  authorities,  and,  indeed,  upon  the  bare  reason  of  the 
thing,  I  am  abundantly  satisfied  that  the  question  propounded  as  to  the  va- 
lidity of  the  defendant's  title  must  be  answered  in  the  affirmative.  To  hold 
otherwise,  would  be  to  deny  the  intended  and  legitimate  effect  of  such  sales, 
-and  render  them,  instead  of  a  benefit,  a  truly  conservative  measure,  some- 
thing of  the  very  opposite  nature;  a  mere  futile  formula,  conferring  no  ben- 
-efit.  and  preventing  no  sacrifice  ex  gr.  Take  the  case  of  a  car-load  of  bananas 
levied  upon  by  virtue  of  a  writ  of  attachment.  The  order  of  sale  is  impera- 
tively demanded;  but  if  no  valid  title  can  be  obtained,  who  would  buy  except 
^t  such  a  ruinous  sacrifice  as  to  defeat  the  very  object  of  the  attachment? 
Moreover,  the  same  theory  which  would  hold  such  sales  invalid,  to  pass  an 
absolute  title,  would  destroy,  in  like  manner,  tlie  validity  of  other  statutory 
sales  made  in  cases  already  instanced.  The  right  to  change  the  form  of  the 
attached  property  into  a  different  form,  and  to  subject  it  in  its  changed  form 
to  the  lien  of  the  attachment,  must  bear  with  it  as  necessary  coincident  the 
right  to  give  validity  to  the  title  arising  from  the  sale,  which  brings  about 
«uch  an  exchange  of  property.  In  view  of  what  has  been  said  it  is  unneces- 
^iry  to  notice  objections  or  authorities  to  the  effect  that  A.'s  property  cannot 
be  sold  under ^./a.  for  B.*s  debt,  etc.,  since  there  is  no  such  issue  in  this  case. 
The  correct  way  to  state  the  matter  here  at  issue  is  this:  That  where  A.*s 
property,  of  a  perishable  nature,  is  unfortunately  attached  as  the  property  of 
B.,  the  court,  acting  as  a  prudent  and  careful  custodian  of  that  property,  will 
take  such  order  in  the  premises  as  will,  so  far  as  possible,  prevent  A.'s  inter- 
ests from  being  sacrificed.    Holding  these  views,  we  reverse  the  judgment. 

All  concur. 
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Gaines  t?.  Saunders  et  at, 
{Supreme  Court  of  Arkansas.    March  8, 1888.) 

1.  Tbubt— NoncB  of — Quitclaim  Dbbd — Considkration. 

A  quitclaim  deed  on  record  was  executed  iu  consideration  of  five  dollars  under  a. 
trust  for  the  benefit  of  the  grantee^s  husband.  The  land  was  worth  16,000,  and 
ther«  had  been  loaned  on  it  at  one  time  $3,000.  Held,  that  purchasers  under  amort- 
gage  by  the  grantee  were  put  upon  inquiry  as  to  the  trust,  and  were  not  bona  fide 
purchasers  without  notice. 

2.  Same— Resulting  TRUstr-PossESsiON  of  Mobtoagob  aftbb  Fobeclobure— Aobeb- 

MENT  FOR  ReCOXVETANCE. 

A  mortgagor  was  in  possession  of  certain  lands  under  an  agreement  with  the 
purchaser  at  the  foreclosure  that  he  should  have  time  to  pay  the  debt,  and  upon 
payment  there  should  bo  a  reconveyance  of  the  land  to  him.  Held,  that  upon  hia 
death  a  trust  resulted  for  the  benefit  of  the  heirs  of  the  mortgagor.* 

Appeal  from  circuit  court,  Chicot  county;  J.  M.  Bradley,  Judge. 

Action  by  Gaines,  assignee  of  G.  T.  Stripling,  against  Martha  A.  Saun- 
ders, to  foreclose  a  mortgage.  Cross-bill  by  the  hein  of  John  H.  Saunders^ 
asking  to  set  aside  such  mortgage  judgment  on  cross-bill  in  favor  of  defend- 
ants therein,  and  plaintiff  and  certain  defendants  appeal. 

D.  H.  Reynolds,  for  appellants.    J.  M.  Rose,  for  appellees. 

Battle,  J.  On  the  Ist  of  March,  1883,  Martha  A.  Saunders  borrowed  of 
G.  T.  Stripling  $1,500,  and  mortgaged  to  him  certain  lands  to  secure  the  pay- 
ment thereof .  Stripling  transferred  the  note  and  mortgage  to  Gaines,  wha 
brought  this  action  to  foreclose  the  mortgage.  William  P.  Saunders,  John  R» 
Coffman,  and  Annie  P.  Coffman,  his  wife,  W.  T.  Read  and  Antoine  P.  Read, 
his  wife,  and  Charles  L.  Mead  and  Mattle  P.  Mead,  his  wife,  on  their  appli- 
cation, were  made  parties  defendants.  They  filed  an  answer  and  cross-com- 
plaint, alleging  therein  substantially  as  follows:  "They  admit  the  executioa 
of  the  note  and  mortgage,  and  the  transfer  to  Gaines,  but  deny  that  Mrs» 
Saunders  had  any  right  to  incumber,  sell,  or  convey  the  lands;  and  state  that 
they,  as  the  heirs  of  John  H.  Saunders,  are  the  owners  of  and  entitled  to* 
them.  They  make  J.  L.  Harris  and  J.  M.  Parker,  as  partners  doing  business- 
under  the  firm  name  and  style  of  J.  L.  Harris  &  Co.,  and  Gaines  and  Mrs. 
Saunders,  defendants  to  their  cross-complaint.  They  state  that  John  H. 
Saunders,  at  his  death,  was  in  possession  of  and  owned  the  lands  in  contro- 
versy; that  prior  to  the  death  of  Saunders  all  of  these  lands  were  purchased 
by  Johnson  Chapman  for  John  S.  Whittaker,  as  executor  of  H.  T.  Walworth,, 
dec'd,  under  a  decree  foreclosing  a  mortgage, — Whittaker  agreeing  that  Saun- 
ders should  have  time  to  redeem  them  by  paying  the  debt,  for  which  they  were- 
sold,  and  to  recouvey  them  to  liim  when  the  payment  was  made;"  that 
Saunders  remained  in  possession  until  he  died,  when  Mrs.  Saunders  became* 
administratrix  of  his  estate,  and  took  possession  and  occupied  them  without 
paying  rent ;  that  Chapman,  as  trustee,  conveyed  the  lands  to  Whittaker,  as- 
executor,  he  promising  to  perform  the  agreement  with  Saunders;  that  Saun- 
ders, in  his  life-time,  paid  $5,000  on  the  debt  for  which  the  lands  had  been 
sold,  leaving  less  than  one  thousand  dollars  due  thereon;  that  Mrs.  Saunders^ 
paid  the  remainder  of  the  debt  out  of  the  assets  of  the  estate  of  her  intestate, 
and  Whittaker  conveyed  the  lands  to  her  by  quitclaim  deed,  she  being  in  pos- 
session and  holding  them,  at  the  time,  as  administratrix  of  Saunders.  They 
ask  that  all  deeds  of  trust  and  mortgages  to  and  conveyances  of  the  landa 
executed  by  Mrs.  Saunders  be  canceled,  and  that  she  be  decreed  to  hold  the 
lands  in  trust  for  their  benefit.  Gaines,  Harris,  and  Parker,  severally  an- 
swered the  cross-complaint,  and  alleged  that  they  are  boiuiflde  purchasers- 
of  the  lands  in  controversy,  for  a  valuable  consideration,  without  notice,  and 

>  Respecting  the  general  subject  of  resulting  trusts,  tee  O'Connor  v.  Irvine,  (Cal.)  1(^ 
Pac.  Rep.  28S. 
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are  not  affected  by  any  right,  claim,  or  interest  the  heirs  of  John  H.  Saunders 
had  therein  or  thereto. 

The  evidence  introduced  on  the  hearing  proves  that  the  lands  in  controversy 
formerly  belonged  to  John  H.  Saunders ;  that  he  mortgaged  them  to  John  S. 
Whittaker,  as  executor  of  H.  T.  Walworth,  deceased,  to  secure  a  debt  he 
owed  Walworth  in  his  life-time;  that  the  mortgage  was  foreclosed,  and  the 
lands  sold;  that,  before  the  foreclosure,  there  was  a  parol  agreement  between 
Whittaker,  as  executor,  and  Saunders,  that  the  lands  should  be  sold  and  pur- 
chased by  Chapman,  and  should  be  reconveyed  to  Saunders  when  he  paid  the 
debt  he  owed  to  the  estate  of  Walworth ;  tliat  the  mortgage  was  foreclosed, 
and  the  lands  were  sold  and  conveyed  to  Chapman,  as  trustee;  that  after  wards 
Chapman  conveyed  the  lands  to  Whittaker,  as  agent  and  attorney  in  fact  for 
the  heirs  of  Walworth,  with  an  express  understanding  that  he  would  perform 
the  agreement  with  Saunders;  that  thereafter  Saunders,  in  accordance  with 
this  agreement,  paid  to  Whittaker  $5,000;  that  Saunders  remained  in  posses- 
sion of  the  lands  after  the  sale  to  Chapman, and  continued  in  such  possession 
until  sometime  in  December,  1871,  when  he  died.  Intestate,  leaving  the  de- 
fendant Martha  A.  Saunders,  his  widow,  and  William  P.Saunders,  Annie  P. 
Coifman,  Antoine  P.  Head,  and  Mattie  P.  Mead,  his  heirs  him  surviving; 
that  his  widow  was  appointed  administratrix  of  his  estate,  and  qualified  as 
such  on  or  about  the  17th  of  January,  1872;  that  thereafter,  being  and  re- 
maining in  possession  of  the  lands  in  right  of  her  deceased  husband,  she,  in 
accordance  with  the  agreement  made  with  her  intestate,  paid  the  remainder 
of  the  debt  to  Walworth's  estate,  amounting  to  $1,028.50,  to  Whittaker;  and 
that  thereupon  Whittaker,  by  quitclaim  deed,  conveyed  the  lands  to  her  in 
her  own  right.  The  consideration  of  the  conveyance  was  stated  in  the  deed 
to  be  five  dollars.  The  deed  was  duly  acknowledged  and  recorded.  Some 
time  after  this,  on  the  24th  of  July,  1878,  Mrs.  Saunders  conveyed  50  acres 
of  the  lands  to  Robinson  Reddick  in  trust  to  secure  a  debt  of  $720  she  owed 
to  L.  C.  Bryan.  The  50  acres  were  sold  under  this  deed  of  trust  to  Bryan, 
and  were  then  conveyed  by  Bryan  to  Z.  T.  Carlton  in  trust,  and  were  sold 
under  the  second  deed  of  trust  to  the  defendants  Harris  and  Parker.  The  re- 
mainder of  the  lands  was  mortgaged  to  Stripling  as  before  stated.  The  court 
below  set  aside  all  the  deeds  of  trust  and  the  mortgage,  as  to  the  lands  in 
controversy,  and  decreed  that  Mrs.  Saunders  held  the  title  to  the  lands  in  trust 
for  the  heirs  of  John  H.  Saunders,  deceased,  and  Gaines,  Harris,  and  Parker 
appealed. 

When  Mrs.  Saunders  acquired  the  title  to  the  lands  in  controversy,  a  trust 
resulted  to  the  heirs  of  John  H.  Saunders,  deceased,  and  she  held  them  in  trust 
for  the  heirs,  subject  to  any  lien,  if  any,  she  may  have  on  account  of  money 
expended  in  paying  off  incumbrances,  and  to  any  dower  and  homestead  in- 
terest she  may  have  in  them,  if  any,  and  to  the  payment  of  the  debts  against 
the  estate  of  her  intestate;  and  she  continues  to  hold  in  that  way,  so  far  as 
the  record  shows,  if  the  appellants  are  not  entitled  to  protection  as  bona  fide 
purchasers  without  notice.  All  persons  acquiring  an  interest  in  lands  "take 
with  constructive  notice  of  whatever  appears  in  the  conveyances  constituting 
their  chain  of  title;"  and  whatever  appears  in  such  conveyances  suflScient  to 
put  a  prudent  man  on  inquiry,  "which,  if  prosecuted  with  ordinary  diligence, 
would  lead  to  actual  notice  of  some  right  or  title  in  conflict  with  that  they  are 
about  to  acquire,  it  is  their  duty  to  make  the  inquiry,  and  if  they  do  not  make 
it"  the  law  "will  charge  them  with  the  actual  notice  they  would  have  received 
if  they  had  made  it."  Stidham  v.  Matthews,  29  Ark.  650;  GilbeH  v.  Petler, 
38  Barb.  488;  Sigaumey  v.Munn,  7  Conn.  324;  Anderson  v.  Layton,  3  Bush, 
87;  Uafferty  v.  Mallory,  3  Biss.  362;  Harper  v.  Reno,  1  Freem.  Ch.  (Miss.) 
323;  2  Lead.  Cas.  Eq.  101;  Wade,  Notice.  (2d  Ed.)  §  17,  c.  5,  and  authorities 
cited;  Ringgold  v.  Waggoner,  14  Ark.  69;  Hardy  v.  Heard,  15  Ark.  184; 
Stroud  V.  Pace,  35  Ark.  100. 
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The  evidence  shows  that  the  lands  in  controversy  cost  about  $6,000,  and  that 
there  was  loaned  on  them,  as  security.  $2,220.  The  deed  executed  by  Whit- 
taker  to  Mrs.  Saunders  was  a  quitclaim  deed,  and  was  recorded;  and  it  states 
that  the  consideration  received  for  the  lands  was  five  dollars.  Was  not  this 
fact  sufficient  to  put  any  prudent  man  on  inquiry?  Is  it  possible  that  any 
sane  man  having  good  title  to  land  worth  $2,000  or  $6,000  would  sell  it  for 
five  dollars?  The  question  suggests  its  own  answer.  Add  to  this  the  fact 
that  the  conveyance  executed  was  a  quitclaim  deed,  and  the  conclusion  that 
Mrs.  Saunders  did  not  acquire  a  good  and  valid  title,  in  the  absence  of  an  ex- 
planation, would  be  irresistible.  It  was,  at  least,  sufficient  to  have  put  ap- 
pellants on  inquiry,  which,  if  they  had  prosecuted  with  ordinary  diligence, 
would  doubtless  have  led  to  actual  notice  of  the  facts  as  shown  by  the  evidence 
in  this  case.  But  they  prosecuted  no  inquiry,  and  it  follows  that  they  are  not 
bona  fide  purchasers  without  notice. 

Thpre  was  no  question  raised  in  the  court  below,  and  none  here,  about  Mrs. 
Saunders  having  a  lien  for  moneys  advanced,  and  if  so,  as  to  appellants*  right 
to  be  subrogated  thereto,  and  we  will  not  consider  it.  The  decree  of  the  court 
below,  therefore,  is  affirmed,  without  prejudice  to  appellants*  right  to  sue  for 
subrogation  in  another  action. 


Marks  v.  Matthews. 

{Supreme  Court  of  Arkcmscts.    March  10, 1S8S.) 

CouBTB— Jurisdiction — ^Presumption— Impbaohment  bt  Parol. 

In  an  action  of  ejectment  to  recover  possession  of  lands  sold  and  conveyed  under 
an  execution  levy  under  a  judgment,  the  presumption  that  the  court  rendering  such 
judgment  had  jurisdiction  cannot  be  contradicted  by  parol  evidence. 

Appeal  from  circuit  court,  Cleveland  county)  W.  D.  Johnson,  Special  .Judge. 
Ejectment  by  Jackson  Matthews  against  G.  M.  Marks,  and  appeal  by  the 
latter  from  a  judgment  against  him. 
Met,  L,  J  ones  t  for  appellant. 

Battle,  J.  Marks  recovered  a  judgment  against  Matthews  in  the  Dorsey 
circuit  court,  and  sued  out  an  execution  thereon,  and  caused  the  sheriff  to 
levy  on  certain  lands  of  Matthews  to  satisfy  it,  and  to  sell  the  lands,  in  accord- 
ance with  law,  and  purchased  them;  and  after  the  expiration  of  12  months 
next  succeeding  the  sale  caused  the  sheriff  to  convey  them  to  him,  and  there- 
after took  possession.  To  recover  these  lands  Matthews  brings  an  action  of 
ejectment. 

In  the  trial  Matthews  introduced  parol  testimony,  over  the  objection  of 
Marks,  to  prove  that  Marks  sued  him  before  a  justice  of  the  peace;  that  pro- 
cess in  that  suit  was  never  served  on  him;  that  he  made  no  appearance,  and 
authorized  no  one  to  appear  for  him;  that  judgment  was  rendered  against 
him  by  the  justice;  that  he  never  took  an  appeal  from  the  judgment  of  the 
justice  to  the  circuit  court,  but  an  appeal  was  taken;  that  he  never  appeared, 
or  authorized  any  one  to  appear  for  him,  in  the  circuit  court;  and  that  the 
judgment  recovered  by  Marks,  as  before  stated,  was  rendered  in  said  action 
against  him.  It  is  stated  in  the  judgment  that  the  parties,  who  were  G.  M. 
Marks,  plaintiff,  Jackson  Matthews,  defendant,  and  James  Warner,  garnishee, 
appeared  by  their  attorneys,  and  on  motion,  and  it  appearing  that  Matthews 
was  indebted  to  Marks  in  the  sum  of  $180.80,  with  interest  thereon  at  the 
rate  of  10  per  cent,  per  annum  from  the  23d  of  January,  1877,  until  paid,  it 
was  considered  and  adjudged  that  Marks  recover  of  Matthews  the  sum  of 
$180.80  for  his  debt,  and  the  further  sum  of  $23.83  for  his  damages.  The 
pleadings  and  other  papers  on  which  this  judgment  was  based  were  lost,  and 
were  not  produced  or  read  as  evidence  in  this  action.  Matthews  recovered 
Judgment  for  the  lands;  and  Marks  moved  for  a  new  trial,-which  was  denied, 
saved  exceptions,  and  appealed. 
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The  facts  necessary  to  give  the  circuit  court  jurisdiction  in  the  action  in- 
stituted by  Marks  against  Matthews,  in  the  absence  of  record  evidence  to  the 
contrary,  are  presumed  to  exist;  ayd  the  parol  evidence  introduced  by  Mat- 
thews to  contradict  this  presumption,  and  to  show  that  the  judgment  recov- 
ered by  Marks  was  void  because  the  court  rendering  it  did  not  have  jurisdic- 
tion, is  not  admissible  in  this  action.  Boyd  v.  Roane,  5  S.  W.  Rep.  704,  and 
Lessee  of  Fowler  v.  Whiteman,  2  Ohio  St.  279. 

The  judgment  of  the  court  below  is  therefore  reversed,  and  this  cause  is 
remanded  for  a  new  trial.  Appellee  will,  of  course,  have  the  right  to  amend 
his  complaint,  or  to  dismiss  and  bring  a  new  action  in  equity  to  set  aside  the 
judgment  recovered  by  Marks  and  the  sale,  on  any  grounds  courts  of  equity^ 
will  set  aside  such  judgments  and  sales,  and  for  the  possession  of  the  lands. 


Stayton  V,  Halfern. 
{Supreme  Cowrt  of  Arkansas.    March  10, 18S8.) 

HoMSSTEAi)— Sale  to  Pat  Decedbnt^s  Debts—Const.  Abk.  1874,  Abt.  9,  %  6. 

Under  Const.  Ark.  1874,  art.  9,  %  6,  providing  that,  on  the  death  of  an  owner  of  a 
homestead,  the  same  shall  be  vested  in  his  minor  children  on  the  death  of  his 
widow,  the  probate  court  cannot  sell  the  fee  in  the  estate  to  pay  the  debts  of  the 
deceased,  snbiect  to  the  homestead  right  of  a  minor  child. 

Appeal  from  circuit  court,  Monroe  county;  M.  T.  Sanders,  Judge. 
Stayton,  plaintiff,  sued  Halpem,  defendant,  in  ejectment,  and  tiled  a  de- 
murrer to  defendant's  answer,  which  was  overruled,  and  plaintiff  appealed. 
John  C.  Palmer t  for  appellant.    /.  N.  Cppert,  for  appellee. 

CocKRiLL,  C.  J.  The  question  arose  upon  demurrer  to  the  answer  of  the 
appellee,  who  was  sued  by  the  appellants  in  ejectment,  and  is  thus  stated  by 
the  appellee's  counsel:  "Can  the  fee  to  real  estate  be  sold  by  order  of  the  pro- 
bate court,  upon  the  petition  of  an  administrator,  for  the  payment  of  the 
debts  of  his  intestate,  subject  to  the  homestead  right  of  a  minor  child,  under 
the  constitution  of  1874?"  McCloy  v.  Amett,  47  Ark.  445,  2  S.  W.  Rep.  71, 
where  the  subject  is  f  uDy  treated,  answers  a  similar  question,  which  arose  un- 
der the  homestead  provisions  of  the  constitution  of  1868,  in  the  negative. 
The  policy  of  exempting  the  homestead  from  sale,  after  the  death  of  the 
debtor,  for  the  benefit  of  the  widow  and  the  minor  children,  was  continued 
by  the  constitution  of  1874,  without  abating  the  right  as  it  existed  under  the 
constitution  of  1868,  and  the  act  of  1852.  Qarahaldi  v.  Jones,  48  Ark.  236, 
2  S.  W.  Rep.  844;  article  9,  §  6,  Const.  1874.*  The  case  of  McCloy  v.  Amett, 
therefore,  controls  this.  Reverse  the  judgment  and  remand  the  cause  with 
instructions  to  sustain  the  demurrer. 


CoATEs  V,  State. 
(JSwpreme  Cawrt  of  Arkansas,    March  10, 1888.) 

1.  Inbanitt— Dbvbnsb  to  Rapb—Burdbn  of  Proof. 

Defendant  who  relies  upon  insanity  as  a  defense,  in  a  trial  for  rape,  must  prove 
that  fact  by  a  preponderance  of  evidence. 

2.  RaPB— FSMALB  UNDBR  TWBLVB— CONSBNT. 

In  a  trial  for  rape,  committed  on  a  ffirl  of  10,  an  instraoUon  by  the  court  that,  IT 
the  girl,  at  the  time  of  the  commisuon  of  the  offense,  was  under  12  years  of  age, 
and  on  account  of  her  tender  years  was  incapable  of  understanding  the  nature  of 
the  act,  her  consent  would  not  protect  the  defendant,  was  proper. 

Appeal  from  circuit  court,  Sebastian  county;  John  S.  Little,  Judge. 
C.  E.  Warner 9  for  appellant.     Z>.  IT.  Jones,  Atty.  Gen.,  for  appellee. 

^If  the  owner  of  a  homestead  die,  ''in  case  of  the  death  of  the  widow,  all  of 
homestead  shall  be  vested  in  the  minor  children  of  said  testator  of  intestate. " 
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CooKBiLL,  C.  J.  The  appellant  was  indicted  for  rape,  and  was  convicted. 
The  victim  was  his  daughter,  a  damsel  10  years  of  age.  His  defense  was  In- 
sanity. The  proof  to  sustain  it  was  meager.  The  charge  of  the  court,  upon 
this  subject,  was  in  accord  with  Ccuat  v.  State f  40  Ark.  511,  where  it  was 
announced  that  a  defendant  who  relies  upon  insanity  as  an  excuse  for  crime, 
must  prove  the  fact  by  a  preponderance  of  evidence.  We  are  asked  to  re- 
verse this  rule,  and  counsel  are  encouraged  to  press  the  point  because  the  de- 
cision in  that  case  was  by  a  divided  court.  We  are  aware  there  is  a  conflict  in 
the  authorities  upon  the  question  determined  in  CasaVs  Case,  The  two  opin- 
ions delivered  in  the  case  show,  however,  that  it  was  very  fully  and  carefully 
considered,  and  it  is  not  claimed  that  any  new  light  has  been  shed  upon  it 
since  its  former  consideration  by  the  court.  The  case  was  decided  on  the 
concurring  opinion  of  a  majority  of  the  court,  and  the  decision  is  authorita- 
tive. There  has  been  a  change  in  the  court  since  that  time,  and  that  fact 
may  have  influenced  counsel  to  urge  that  the  case  be  overruled;  **but  it  would 
be  mischievous  in  the  highest  decree,"  as  Judge  Coolet  expresses  it,  *'to 
permit  the  reopening  of  controversies  every  time  a  new  judge  takes  his  place 
in  the  court,  thereby  encouraging  speculation  as  to  the  probable  effect  of 
such  changes  upon  principles  previously  declared  and  enforced  in  decided 
cases.  Nothing  is  more  important  than  that  the  law  should  be  settled,  and, 
when  a  principle  has  once  been  authoritatively  laid  down  by  the  court  of  last 
resort,  it  should  be  regarded  as  finally  settled, "  as  well  after  as  before  the 
membership  is  changed.  McCutcfieon  v.  Homer,  43  Mich.  488,  6  N.  W.  Rep. 
668.  Finding  the  question  deliberately  settled  by  this  tribunal,  and  its  con- 
clusion sustained  by  the  weight  of  authority,  we  adhere  to  the  settled  doctrine 
without  further  investigation.  There  is  no  room  to  question  the  court's  di- 
rection to  the  jury  upon  the  charge  of  rape,  when  considered  as  a  whole,  un- 
less in  that  part  of  it  here  set  forth.  After  charging  fully  and  fairly  as  to  the 
necessity  of  the  proof  of  force,  in  the  commission  of  the  act,  to  warrant  a  con- 
viction, the  charge  proceeds:  "If  you  find  from  the  evidence  that,  at  the  time 
of  the  alleged  commission  of  the  offense,  the  prosecutrix  was  under  twelve 
years  of  age,  and  that,  on  account  of  her  tender  years,  she  was  incapable  of 
understanding  the  nature  of  the  act,  her  consent  would  be  no  protection  to 
the  defendant."  Now  there  is  no  evidence  in  the  record  from  which  it  can 
fairly  be  inferred  that  the  child  consented  to  the  commission  of  the  crime. 
She  herself  expressly  denied  it,  and  the  witnesses  who  were  attracted  by  her 
cries  and  groans,  and  who  interrupted  the  prisoner  in  the  act,  testify  that 
they  overheard  him  threatening  to  whip  her  if  she  did  not  hush,  and  that  she 
was  weeping  continually.  She  was  bruised  and  lacerated  at  the  time  from 
former  attempts  by  the  prisoner  to  commit  the  act,  and  she  consented  to  en- 
ter the  paternal  roof  on  the  evening  of  the  offense,  only  upon  the  command  of 
her  unnatural  father.  It  is  true  she  said  at  one  time  in  her  examination  that 
he  did  not  force  her,  but  force,  as  her  untaught  mind  understood  it,  was  not 
necessary  to  the  completion  of  the  offense.  There  is  a  wide  difference  be- 
tween submission  and  consent.  The  submission  of  a  child  in  the  hands  of  a 
strong  man  who  exercises  the  authority  of  a  parent  to  subdue  her,  cannot  be 
taken  to  be  such  consent  as  will  justify  him  against  a  charge  of  rape.  State 
v.  Cross,  12  Iowa,  66;  STiai-p  v.  State,  15  Tex.  App.  171;  Cliver  v.  State,  45 
N.  J.  Law,  46.  Even  when  the  child  is  unresisting,  the  law  deems  the  act 
thus  done  as  accomplished  by  force.  Cases  supra;  Pleasant  y.  State,  13  Ark. 
360;  Dawson  v.  State,  29  Ark.  116.  But,  as  the  jury  might  have  drawn  a 
different  conclusion  from  the  testimony,  however  unwarranted,  we  proceed 
to  inquire  whether  the  instruction  announces  the  law,  the  prisoner's  life  be- 
ing involved.  If  a  female  be  an  adult,  but  incapable  of  consent  to  carnal  in- 
tercourse from  idiocy,  or  a  drug  administered  to  her,  the  act  is  said  to  be  forci- 
ble and  against  her  will.  The  analogy  of  the  law  extends  the  rule  to  the  con- 
dition of  an  infknt  whose  tender  years,  or  exceptional  want  of  mental  and 
v.78.w.no.5 — 20 
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physical  development  where  her  age  is  sufficient,  renders  her  incapable  of  un- 
*derstanding  the  nature  of  the  act.  Dawson  v.  StaU^  29  Ark.  116;  1  Wbart. 
Orim.  Law,  §  558;  8  Greenl.  Ev.  §  211;  A'lischicka  v.  State,  6  Tex.  App.  524. 
Under  the  statute  of  18  Elizabetn,  a  girl  under  10  years  was  conclusively 
presumed  to  be  incapable  of  consent,  and  it  was  rape  to  have  carnal  knowl- 
edge of  her  with  or  without  her  consent.  1  Hale,  P.  0. 631 ;  Crossuoell  v.  Peo- 
ple, 13  Mich.  427;  State  v.  Dancy,  83  N.  C.  608;  StaU  v.  Johnston,  76  N.  C. 
209;  State  v.  Tilman,  30  La.  Ann.  1249.  See,  too.  Com.  v.  SuylandA  Gray, 
7;  People  v.  McDonald,  9  Mich.  150;  Fizell  v.  State,  25  Wis.  364;  Lawrence 
V.  Com.,  30  Grat.  845.  The  statute  of  Westminster,  1,  which  defined  the 
same  crime  and  made  it  a  trespass  if  not  prosecuted  within  40  days,  embraced 
all  females  "  within  age, "  a  term  which  all  the  authorities  agree  meant  12  years, 
{Pierson  v.  State,  39  Ark.  219;  SiaU  v.  Tilman,  30  La.  Ann.  1249;  Cross- 
well  Y. People,  supra,)  and  made  it  an  offense  to  have  carnal  intercourse  with 
such  a  female,  though  consenting.  As  the  statute  of  Elizabetli  did  not  in- 
clude females  between  10  and  12,  it  was  held  that  it  did  not  repeal  that  part 
of  the  statute  of  Westminster  which  created  the  offense  as  to  them.  These 
statutes  became  a  part  of  our  law  by  adoption.  Mansf.  Dig.  §  566;  4  Bl.  411; 
1  Hale,  P.  0.  631.  It  was  consequently  a  common-law  offense — using  that 
term  in  its  common  acceptation  with  us,  as  embracing  the  British  statutes 
in  force  when  we  adopted  the  law  of  England  as  our  own — to  have  carnal 
knowledge  of  a  girl  under  12  years  of  age«  a  felony  if  under  10;  a  misde- 
meanor, as  generally  accepted;  but,  according  to  Sir  Matthew  Hale,  supra,  a 
felony  if  over  10,  but  under  12.  2  Bish.  Crim.  Law,  §  1133;  Crosswell  v.  People, 
supra.  The  presumption  in  every  such  case  was  that  the  female,  by  reason 
of  her  tender  years,  was  incapable  of  consenting.  It  was  immaterial  whether 
the  charge  was  the  crime  denounced  by  the  statute  of  Elizabeth,  or  the  offense 
defined  by  the  statute  of  Westminster,  1,  and  not  covered  by  the  later  stat- 
utes; the  presumption  was  conclusive  that  the  act  was  against  the  will  of  the 
girl  within  age.  Accordingly,  in  Pierson  v.  State,  supra,  it  was  determined 
that  the  legislature  of  this  state,  when  they  defined  the  offense  of  carnally 
knowing  or  abusing  "a  female  child  under  the  age  of  puberty,"  meant  a  fe- 
male child  under  the  age  of  12  years,  because  that  was  the  age  of  consent  in 
the  charge  of  rape.  Beading  the  provisions  of  the  statute  as  to  rape  proper 
and  the  carnal  knowledge  of  children  together  as  in  pari  nateria,  the  conclu- 
sion is  that  he  who  carnally  knows  a  girl  under  the  age  of  12  years,  with  or 
without  her  consent,  is  guilty  of  a  felony.  If  with  her  consent,  when  she  is 
capable  of  consenting,  the  offense  is  punishable  by  confinement  in  the  peni- 
tentiary; if  against  her  will,  or  she  is  incapable  of  exercising  a  will  on  the 
subject,  it  is  rape,  {Datoson  v.  State,  supra;  Charles  v.  State^  11  Ark.  389;) 
and  the  punishment  is  death.  Mansf.  Dig.  §  1568  et  seq.  The  presumption 
in  each  case  is  that  the  girl  is  incapable  of  consenting.  In  rape,  the  presump- 
tion may  be  rebutted  by  showing  that  the  female  in  fact  understood  the  nat- 
ure of  the  act,  (O^Meara  v.  State,  17  Oliio  St.  515;  Charles  v.  State,  supra,) 
and  the  offense  be  thus  reduced  to  the  lower  punishment.  In  the  offense  of 
less  punishment,  the  presumption  is  conclusive.  In  this  way  full  scope  may 
be  given  to  each  provision  without  impairing  the  operation  of  either.  Mansf. 
Dig.  §§  1568,  1571.  Independently  of  acts  of  parliament,  the  having  carnal 
knowledge  of  a  child  of  tender  years,  with  her  consent,  was  not  an  offense 
in  England,  according  to  Gockburn,  C.  J.,  delivering  the  judgment  of  the 
court  of  criminal  appeals  in  Regina  v.  Johnson,  10  Cox,'  Grim.  Gas.  114. 
Our  statutory  definition  of  rape  proper,  however,  is  declaratory  of  the  law  as 
understood  after  the  acts  of  Westminster,  1,  and  18  Elizabeth.  1  East,  P.  G. 
434;  4  Bl.  Gomm.  210;  1  Hale,  P.  G.  627;  Crosswell  v.  People,  supra;  State 
V.  Johnston,  supra;  State  v.  Tilman,  supra.  That  our  statutes  were  not 
intended  to  abate  or  modify  the  offense  as  there  understood,  further  than  was 
done  by  the  provision  in  relation  to  females  under  the  age  of  puberty  as  above 
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indicated,  is  shown  by  the  Judgment  in  Datoaon  v.  8tate,  «tfpra,  where  it  was 
held,  under  an  indictment  for  rape  in  ordinary  form,  not  to  be  error  to  refuse 
io  charge  the  jnry  to  acquit  the  prisoner,  if  they  found  the  deflowered  girl 
"offered  no  resistance  requiring  force  to  overcome  it,  but  merely  withheld 
her  consent."  The  language  of  the  opinion,  the  authorities  cited  to  sustain 
it,  and  the  nature  of  the  instruction  rejected,  lead  to  the  conclusion  that  it  was 
the  intention  of  the  court  to  hold  that  it  was  rape  to  have  carnal  intercourse 
with  a  female  so  young  as  not  to  be  capable  of  giving  consent.  The  girl  in 
that  case  was  11  years  of  age.  Wd  conclude,  therefore,  that  the  direction  to 
the  jury  complained  of  in  this  case  was  not  prejudicial  to  the  defendant's  rights. 
Conceding  that  the  jury  might  have  inferred  that  the  girl  gave  an  outward  or 
apparent  consent,  it  was  for  them  to  determine  whether  she  was  capable  of 
consenting  to  the  carnal  act.  Dawson  v.  Qtate^  supra;  Joiner  v.  8tate,  62 
Oa.  560;  O'Meara  v.  State,  supra;  Moore  v.  State,  17  Ohio  St.  522.  Being 
within  age,  the  presumption  was  she  could  not,  and  there  was  no  testimony 
to  rebut  it.    Let  the  judgment  be  affirmed. 


Merger  et  al.  v.  Merger's  Adm*r  et  (d. 
(Court  of  Appeals  of  Kentucky.    February  28, 1888.) 

HbW  TRIAXi— GR017NDS  VOB — ^NbWLT-DiBOOYBRED  ByIBBKOB. 

Where  the  testimony  upon  which  a  motion  for  a  new  trial,  on  the  ground  of  newly- 
discovered  evidence,  is  based  is  unoertidn  by  reason  of  the  doubtful  character  of  the 
witness,  or  of  contradiction,  or  is  meaceXy  cumulative,  the  motion  should  be  de- 
nied.^ 

Appeal  from  circuit  court,  Marion  county. 

W.  B.  Harrison  and  Belden  df  Shuokt  for  appellants.  Wm.  Lindsay  and 
Russell  A  Awitt,  for  appellees. 

Holt,  J.  Persons  claiming  to  be  the  devisees,  under  an  alleged  holograph 
will  of  Felix  Mercer,  and  also  claiming  that  the  original  had  been  stolen  and 
fraudulently  suppressed  by  one  of  his  heirs,  offered  a  writing,  purporting  to 
be  the  substance  of  it,  for  probate.  After  being  rejected  by  the  county  court, 
it  was  established  by  the  circuit  court,  but  upon  an  appeal  to  this  court  the 
Judgment  was  reversed  with  directions  to  affirm  the  judgment  of  the  first- 
named  court.  The  opinion  will  be  found  in  14  Bush,  434.  The  only  evidence 
offered  to  show  the  execution  or  existence  or  contents  of  the  alleged  will,  con- 
sisted of  the  declarations  of  Mercer;  and,  as  the  testimony  failed  to  show  its 
suppression  or  loss,  and  there  was,  therefore,  no  competent  evidence  of  its 
execution  or  contents  to  be  corroborated  by  his  statements,  this  court  ended 
the  case  as  above  indicated.  The  propounders  had  hitherto  failed  to  produce  any 
witness  to  testify  that  he  had  ever  seen  such  a  will.  When,  however,  the 
time  within  which  a  petition  for  a  new  trial  may  be  filed,  upon  the  ground  of 
newly-discovered  evidence,  was  drawing  to  a  close,  this  action  was  brought 
for  such  purpose,  based  upon  the  ground,  as  the  petition  avers,  that  a  certain 
party  would  testify  that  Mercer  had  shown  him  such  a  will ;  that  he  knew  it 
was  in  Mercer's  handwriting;  that  he  had  told  him  it  was  his  will,  and  that  he 
{Mercer)  had  written  and  signed  it;  that  he  (the  witness)  read  it  and  that  the 
paper  offered  for  probate  conformed  in  substance  to  it.  When  he  came  to 
testify,  however,  he  failed  to  prove  that  the  writing,  which  he  says  he  saw, 
was  in  the  handwriting  of  Mercer,  either  as  to  body  or  signature;  he  did  not 
know  his  writing.  He  does  not  expressly  say  that  Mercer  told  him  he  had 
himself  signed  his  name  to  it;  but  he  does  testify  that  Mercer,  when  speaking 
of  the  paper,  said  that  It  was  his  will,  and  that  he  had  written  it.    This,  by 

'As  to  the  character  of  the  newly-discovered  evidence  necessary  to  obtain  a  new 
trial,  requisites  of  the  affidavit,  etc.,  see  Boot  v.  Brewster,  (Iowa,)  8S  N.  W.  Rep.  649, 
and  note. 
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fair  interpretation,  must  be  regarded  as  referring  to  both  the  body  of  the 
writing  and  the  signature,  and  as  evidence  that  it  was  altogether  in  the  hand- 
writing of  Mercer.  It  had  been  proven  upon  the  former  trial,  however,  that 
Mercer  said  that  he  had  written  his  own  will.  Indeed  all  that  the  newly-dis- 
covered witness  states  was  then  testified  to  by  other  witnesses,  save  no  one 
had  seen  the  alleged  paper.  There  is  some  other  new  testimony  in  this  suit 
beside  that  of  the  witness  just  named,  but  it  is  merely  cumulative,  as  is  indeed 
all  of  it,  unless  we  except  the  statement  of  the  one  witness  as  to  seeing  the 
paper,  but  as  to  the  execution  of  which  he  knew  nothing  save  from  the  dec- 
larations of  Mercer.  Two  reasons,  however,  render  it  necessary  to  consider 
whether,  in  the  absence  of  the  paper,  the  evidence  of  this  witness,  who  was^ 
unacquainted  with  Mercer's  handwriting,  was  under  our  statute,  relating 
to  the  proof  of  wills,  proper  or  sufficient  evidence  of  its  due  execution. 

First.  It  is  well  settled  that  a  new  trial  should  not  be  granted  upon  the 
ground  of  newly-discovered  evidence,  unless  it  be  of  a  decisive  character.  If 
it  be  doubtful  whether  it  would  have  any  preponderating  influence  upon 
another  trial,  then  it  will  not  avail  to  obtain  it.  Allen  v.  Perry ^  6  Bush,  85. 
Especially  should  this  rule  apply  where  the  newly-discovered  evidence  is  parol, 
and  relates  to  a  point  litigat(^  upon  the  former  trial.  If  the  converse  of  the 
rule  were  adopted  it  would  protract  litigation  indefinitely,  and  often  lead  to 
subornation  and  perjury.  In  this  instance  the  witness  whose  evidence  is 
mainly  relied  upon  to  obtain  a  new  trial  is  of  doubtful  character,  and  this 
very  fact  forcibly  illustrates  the  wisdom  of  the  rule  just  alluded  to,  and  fur- 
nishes one  reason  for  adhering  to  it.  The  evidence  shows  that  his  crexlibiU 
ity  is  at  least  questionable,  while  the  testimony  of  the  other  new  witnesses  is 
not  only  merely  cumulative,  but  either  contradicted  by  other  evidence  in  tho 
record,  or  was  known  to  the  appellants  at  the  time  of  the  former  trial.  It  is 
unnecessary  to  review  it  in  detail,  but  sufficient  to  say  that  all  of  the  newly- 
discovered  testimony  is  of  such  a  doubtful  and  uncertain  character,  either  by 
reason  of  the  character  of  the  witness,  or  contradiction,  that  we  do  not  feel 
authorized  to  disturb  the  conclusion  reached  by  the  lower  court. 

In  the  second  place,  there  is  now  no  additional  testimony  as  to  the  suppres- 
sion or  theft  of  the  alleged  will.  This  court,  upon  the  aj)peal  of  tlie  main 
case,  was  of  the  opinion  that  there  was  no  sufficient  evidence  of  its  fraudu- 
lent suppression.  After  an  examination  of  the  record,  we  see  no  reiison  to 
think  otherwise.  The  only  witness  whose  evidence  tends  to  show  it, — and 
that  but  slightly, — is  not  only  an  interested  party,  but  of  bad  character;  while 
the  devisee  who  is  charged  with  the  wrong,  testifies  to  his  innocence,  which 
is  to  be  presumed,  and  he  is  sustained  by  various  circumstances.  Admitting, 
therefore,  the  existence  at  one  time  of  a  will,  properly  executed,  yet  it  was 
last  seen  in  the  custody  of  the  testator,  and  cannot  now,  after  due  search,  be 
found.  Under  these  circumstances,  the  law  presumes  that  he  in  some  way, 
animo  revocundi,  destroyed  it;  and  there  is  no  evidence  in  this  record  suffi- 
cient to  rebut  this  presumption.  1  Jarm.  Wills,  161.  When  not  produced, 
its  loss  must  be  shown  or  absence  accounted  for,  or  this  presumption  will 
prevail.    Judgment  affirmed. 


Page  v,  Webb. 

{Cwvrt  of  Appeals  of  Kentucky.    February  28, 1888.) 

Principal  kjtd  Agent— Trust  Relation— Purchase  op  Principal's  Propebtt  by 
Agent- Tax  Sale. 

Where  an  agent  was  employed  to  take  charge  of  and  pay  the  taxes  on  his  princi- 
pal's land,  and  the  principal  neglected  to  furnish  him  tne  money  to  pay  the  taxes, 
and  the  land  is  sold  for  delinquency,  the  agent  purchasing  it,  the  agent  acquires 
title  in  trust  for  his  principal. 

Appeal  from  circuit  court,  Adair  county. 

H,  C,  Baker,  for  appellant.    Montgomery  dk  Jones,  for  appellee. 
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Phyor,  C.  J.  The  appellee,  Webb,  living  in  Memphis,  Tennessee,  and 
•owning  a  large  tract  of  land  in  Adair  county,  in  this  state,  employed  the  ap- 
pellant. Page,  to  take  charge  of  his  land,  list  it  for  taxation,  and  pay  the  taxes 
HS  they  became  due.  The  agent  paid  the  taxes  tor  three  years  prior  to  the 
year  1874,  but  declined  to  pay  them  for  the  years  1874,  1875,  1876,  and  1877. 
The  land  was  sold  to  pay  the  taxes  for  those  years,  and  purchased  by  the 
sheriff,  who  assigned  his  bid  to  Page,  appellee's  agent,  and  the  lattei*  obtained 
a  deed  therefor.  This  action  is  to  cancel  that  de^,  and  compel  the  appellant 
to  surrender  his  claim,  the  appellee  tendering  the  full  amount  paid.  That 
the  appellee  was  derelict  in  his  duty  in  failing  to  furnish  the  appellant  with 
money  to  pay  the  taxes,  is  established,  and  this  agent  was  left  to  pay  tiiem 
out  of  his  own  pocket,  which  he  did  up  to  1873.  The  land  was  listed  for  tlie 
years  during  which  the  taxes  were  Unpaid  by  the  appellant,  as  the  agent  of 
the  appellee,  and ,  when  sold,  was  purchased  by  the  appellant.  The  latter  states 
that  he  does  not  recollect  whetlier  he  listed  the  property  in  that  way  or  not; 
still  the  assessor's  books  show  that  it  was  listed  in  that  manner.  The  agent 
of  the  principal  was  purchasing  the  principal's  property,  and  must  be  re- 
j;arded  as  holding  it  for  his  principal.  He  purchased  the  1,000  acres  of  land 
for  Sd2;  and  looking  to  the  relation  of  the  parties  at  the  time,  with  reference 
to  the  subject-matter  of  controvei-sy,  the  chancellor  properly  held  that  the 
^ent  acquired  the  title  to  protect  the  claim  of  the  appellee,  and  he  cannot,  in 
a  court  of  conscience,  be  deemed  to  have  purchased  the  land  for  any  other 
purpose.    Judgment  affirmed. 


MclLYAiN  0.  Porter  et  dl. 

(Cov/rt  of  Appeals  of  Kentucky.    February  28, 1888.) 

1.  WiLLft— PowEB  TO  Sell  Realty  Devisb— Appointment  of  Trustee— Deed  bt  Dev- 
ise. 

After  devistng  aU  his  real  and  personal  estate  to  his  wife,  during  her  life,  and  at 
her  death  to  his  two  daughters  and  their  children,  the  testator  added  a  clause  per- 
mitting his  daughters,  during  the  minority  of  their  children,  to  sell  the  land,  pro- 
vided tae  proceeds  were  reinvested,  and  appointed  his  executor  trustee  to  "see  that 
this  provision  of  the  will  was  faithfully  carried  out. "  Held,  that  the  executor  and 
trustee  was  the  proper  person  to  make  suoh  deed,  and  a  conveyance  in  fee  by  the 
daughter  passed  only  her  life-estate. 

U.  Bamx— Dbyibb  of  Wife's  Pbopebtt— Wife's  Election  to  Aocbpt  undbb  Wujl— 
Estoppel. 

A  testator  devised  to  his  wife  all  his  real  and  personal  estate  for  life,  then  to  his 
two  daughters  and  their  children.  The  greater  part  of  the  real  estate  tnus  devised 
was  in  fact  the  property  of  the  wife,  but  she  elected  to  accept  under  the  provisions  of 
the  wiU.  Heldj  that  her  accepting  and  holding  under  the  will  divested  her  of  all 
her  title  and  interest  in  the  lands,  except  the  liie-estate  devised  to  her. 

3.  Limitation  of  Actions— Running  of  Statute— Estate  in  Remainder. 

Where  the  life-tenant  convevs  in  fee-simple,  the  statute  of  limitations  does  not 
begin  to  run  against  the  remainder-man,  and  in  favor  of  the  purchaser,  until  the 
death  of  the  life-tenant. 

4.  Estates— Life-Estates— Rents. 

In  an  action  to  recover  land  of  one  who  purchased  from  the  grandmother  and 
mother  of  the  plaintiffs,  each  of  whom  had  a  life-estate  in  the  property,  it  was  error 
to  allow  the  plaintiffs'  judgment  for  back  rents  for  the  period  prior  to  the  termina- 
tion of  these  life-estates. 

6.  Waste — Damages,  when  Allowed — ^Prater  for  Relief. 

When  there  is  no  prayer  in  the  petition  for  damages  for  waste,  nor  Issue  in  regard 
thereto  properly  made,  it  is  extending  the  operation  and  effect  of  a  prayer  for  gen- 
eral relief  further  than  is  authorized  by  the  Civil  Code  of  Kentucky  to  render  a 
ludgmcnt  upon  it  alone  for  damages,  especially  when  the  issue  in  relation  thereto 
is  properly  triable  by  jury. 

Appeal  from  circuit  court,  Fleming  county. 

This  was  an  action  by  Ida  Porter,  and  three  other  surviving  children  of 
Eliza  Jane  Leforge,  agninst  Alexander  Mcllvain,  to  recover  certain  lands. 
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There  was  a  jodgment  for  the  plaintiffs,  and  the  defendant,  Mdlvalne,  ap- 
peals. 

W,  J,  Hendrick  and  W.  Q,  Dearing,  for  appellant    John  P,  McCartnej/r 
for  appellees. 

Lewis,  J.  Samuel  Strahan  died  in  1866,  testate,  leaving  a  widow,  Jane^ 
and  two  married  daughters,  his  only  children,  Polly  A.  Money  and  Eliza  Jano 
Leforge.  By  his  will,  probated  May  28th,  he  devised  all  his  real  and  personal 
estate  to  his  wife,  during  her  life,  and  at  her  death  "to  Polly  A.  Money  and 
her  children,  125  acres  of  land,  including  the  Morrow  tract  of  100  acres;  "^to 
Eliza  Jane  Leforge  and  her  children,"  150  acres  of  his  home  place;  and  to  his 
two  grandchildren,  Mary  J.  Todd  and  Milton  Leforge,  50  acres.  Following 
the  appointment  of  Thomas  Butler  as  executor  is  this  clause:  **I  add  thU 
further  that,  ahotdd  my  daughters,  at  any  time  during  the  minority  of  their 
children,  desire  to  dispose  of  the  lands  herein  bequeathed  to  them  and  their 
children,  in  order  to  remove  to  some  other  part  of  the  country,  they  shall  be 
permitted  to  do  so,  and  such  sale  shall  be  valid,  provided  all  the  money  for 
these  lands  be  reinvested  in  land  for  their  benefit  and  that  of  their  children^ 
and  I  hereby  appoint  my  executor,  Thomas  BtUler,  trustee,  should  my  daugh- 
ters desire  to  sell  as  above  provided  for,  to  see  that  this  provision  of  my  will 
is  faithfully  executed.*'  September  26,  1866,  Jane  Strahan,  the  widow,  made 
a  deed  by  which  she  conveyed  to  the  devisees  mentioned  all  the  right  and 
title  to  the  lands  she  had  as  widow  under  the  will,  and  also  all  she  inherited 
from  her  father,  except  the  life-estate  given  to  her  by  the  will,  to  be  held  by 
theui  in  accordance  with  the  provisions,  and  subject  to  the  conditions  therein 
contained,  the  several  parcels  so  conveyed  being  designated  and  described  in  a 
survey  and  division,  which  had  been  previously,  by  agreement  between  the 
devisees,  made  and  filed  in  the  clerk's  office  for  record,  and  referred  to  in  the 
deed.  It  was  recited,  as  consideration  for  the  conveyance,  that  it  was  made 
in  order  to  prevent  litigation  arising  in  regard  to  the  validity  of  the  devise  of 
the  lands,  and  to  promote  good  feeling  between  her  children  and  grandchil- 
dren. According  to  the  survey  and  division  mentioned,  the  lot  devised  to 
Eliza  Jane  Leforge  and  her  children  contained  160  instead  of  150  acres;  and 
February  15,  1872,  she,  together  with  her  husband.  William  G.  Leforge,  and 
Jane  Strahan,  the  widow,  for  the  recited  consideration  of  $300,  conveyed  by 
deed  16  acres  of  the  lot  to  appellant,  Mcllvain,  who  has  held  possession  of  it 
ever  since.  July  31,  1876,  William  C.  and  Eliza  Jane  Leforge,  and  their  son 
Orville,  then  of  full  age,  Jane  Strahan  being  then  dead,  conveyed  to  one  Rob- 
ertson, for  the  recited  consideration  of  $546.47  about  47  acres  of  the  same  lot. 
But  subsequently,  Robertson,  for  the  consideration  of  $470,  reconveyed  it  to 
Eliza  Jane  and  William  C.  Leforge,  the  deed  containing  a  clause  of  special 
warranty  only,  and  March  28,  1879,  two  days  thereafter,  they  conveyed  it  to 
appellant.  Mcllvain,  for  the  consideration  of  $750.  This  action  was  instituted 
in  1884  by  the  four  surviving  children  of  Eliza  Jane  Leforge  who,  as  well  as 
Orville  Leforge,  was  then  dead,  to  recover  of  Mcllvain  the  two  tracts,  16  and 
47  acres,  and  rents;  and,  judgment  having  been  rendered  in  their  favor  for 
five-sixths  of  the  tract  of  16,  and  four-sixths  of  the  one  of  47,  acres,  and  for 
damages  on  account  of  waste,  as  well  as  for  the  value  of  rents,  he  appeals. 

It  appears  the  testator,  Samuel  Strahan,  did  not  in  fact  own  any  of  the 
lands  be  attempted  to  devise,  except  one-half  the  Moitow  tract,  the  whole  in- 
cluding the  other  half  of  that  tract,  belonging  at  the  time  to  his  wife.  But 
it  is,  we  think. correctly  contended  for  appellees,  that  the  judgment  was  ren- 
dered upon  the  assumption  that  she,  having  elected  to  accept  the  provisions 
of  her  husband's  will,  was  thereby,  and  also  by  her  deed  to  the  other  dev- 
isees, divested  of  all  title  and  interest  in  the  lands  except  the  life-estate 
therein  devised  to  her.  The  intention  of  the  testator  to  dispose  by  his  will 
of  all  the  estate  therein  mentioned,  to  be  held  by  his  devisees  including  his 
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widow,  according  to  and  upon  condition  of  the  acceptance  by  them  of  all  its 
provisions,  clearly  appears.  It  is  also  shown  that  the  widow  elected  to  ac- 
cept the  provisions  of  the  will,  and  to  hold  and  enjoy  the  estate  devised  to 
her,  with  fall  knowledge  of  her  title  to  the  lands  devised.  For  not  only  does 
an  intelligent  witness  testify  he  apprised  her  of  her  rights,  but  that  fact,  as 
well  as  a  deliberate  election  to  accept  and  abide  by  the  will,  appears  from  the 
recitals  in  her  deed  to  the  other  heirs,  which  was  made  not  long  after  the  will 
was  probated.  We  think,  therefore,  her  election  was  made  under  all  the  ex- 
isting conditions  necessary  to  estop  hei*self ,  and  those  claiming  under  her,  as- 
serting title  in  opposition  to  that  passed  by  the  will.  Datoaan  v.  Hayes,  1 
Mete.  (Ky.)  460.  But,  even  if  this  had  not  been  the  case,  she  divested  herself 
of  title  to  everything  except  a  life-estate,  by  the  deed  to  the  other  devisees.  It 
is  also  clear,  and  seems  to  be  conceded  by  counsel  for  appellant,  that,  under  the 
will,  Eliza  Jane  Leforge  had  only  a  life-estate  in  the. 160  acres  of  land,  the 
remainder  interest  being  in  her  children.  Carr  v.  Batill,  16  B.  Mon.  309. 
But  it  is  argued  that,  as  the  certificate  of  acknowledgment  to  the  deed  ^rom 
Jane  Strahan  to  the  devisees,  which  was  executed  in  due  form  and  recorded, 
was  signed  only  by  a  deputy-clerk,  the  purchasers  of  the  two  tracts  in  con- 
troversy did  not  have  constructive  notice  thereof,  and  consequently  are  not 
affected  thereby.  If  such  rule  was  applicable  at  aU,  it  could  only  affect  the 
purchase  of  the  tract  of  16  acres  made  in  1872;  for  Jane  Strahan  was  not  a 
party  to  the  deed  of  1876.  But  we  think  there  is  enough  in  this  case  to  show 
that  the  purchaser  had  actual  notice, — Eliza  Jane  Leforge  had  merely  a  life- 
estate  in  the  two  tracts  she  attempted  to  convey, — or  at  least  to  put  a  prudent 
person  on  inquiry.  The  principal  question  is  as  to  the  construction  to  be 
given  to  the  clause  of  the  will  we  have  italicized,  and  the  rights  and  duties  of 
appellant  as  purchaser  in  respect  to  it;  for,  if  Eliza  Jane  Leforge  had  any 
right  to  sell  more  than  her  own  life-estate  in  the  160  acres,  or  any  part  of  it, 
it  existed  under  that  clause  of  the  will.  No  power  was  given  thereby  to  any 
person  to  sell  during  the  minority  of  her  children,  except  in  case  she  desired 
to  dispose  of  the  land  in  order  to  remove  to  some  other  part  of  the  country, 
and,  even  in  that  event,  the  validity  of  the  sale  was  to  depend  upon  a  reinvest- 
ment of  the  proceeds  in  other  land,  for  the  benefit  of  herself  and  children. 
Though  it  was  provided  a  sale  might  be  made  as  a  consequence  of  her  deter- 
mination to  remove,  which  no  one  else  was  expected  to  control,  the  language 
used  does  not  necessarily  import  that  such  sale  was  to  be  made  by  her  in  per- 
son. On  the  contrary  it  is  a  fair  inference  that  the  testator,  considering  her 
condition  as  a  married  woman,  did  not  intend  to  invest  her  with  the  power  to 
sell,  convey,  and  reinvest,  but  that  Butler,  his  executor,  should  as  trustee  do 
so;  for,  if  he  was  not  to  have  that  power,  it  is  impossible  to  see  for  what  pur- 
pose he  was  appointed.  It  is  not  a  reasonable  supposition  that  the  testator 
intended  that  his  married  daughters,  under  the  dominion  of  their  husbands, 
should  be  invested  with  power  to  sell,  pass  the  title,  collect  and  reinvest  the 
purchase  money,  instead  of  the  person  specially  appointed  trustee  to  see  his 
wishes  faithfully  executed  in  regard  to  such  sale  and  reinvestment.  It  seems 
to  us,  if  such  had  been  his  intention,  the  language  giving  them  such  unusual 
power  would  have  been  too  plain  to  be  misunderstood,  and  no  other  person 
would  have  been  appointed  trustee,  because  there  would  have  been  no  ne- 
cessity for  it.  In  our  opinion  Eliza  Jane  Leforge  had  no  power  to  sell  and 
convey  any  other  interest  than  her  life-estate  in  the  two  tracts  in  dispute, 
and  no  title  to  the  remainder  interest  passed  by  either  of  the  two  deeds  exe- 
cutal  by  her.  The  statute  of  limitation  has  no  application  to  this  case;  for 
the  cause  of  action  did  not  accrue  to  the  plaintiffs  until  the  death  of  their 
«  motlier  in  1884.  Nor  do  we  see  in  what  way  the  principle  of  substitution  can 
avail  appellant,  except  to  the  extent  of  the  interest  inherited  from  her  deceased 
son,  Orvilte,  and  passed  by  descent  to  the  plaintiffs,  her  children;  for  it  seems 
that  her  husband,  William  C.  Leforge,  who  was  bound  as  well  as  she  by  the 
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warranty  In  the  two  deeds,  died  before  his  son  Orville  did,  and,  on  the  part 
of  the  latter,  there  was  only  a  special  warranty.  But  we  think  the  court 
erred  in  rendering  judgment  either  for  rents  accruing  before  the  death  of 
Eliza  Jane  Leforge  or  for  damages  for  waste.  By  the  deed  of  1872,  in  which 
both  the  mother  and  grandmother  of  appellees  united,  the  life-estate  of  both 
in  the  16-acre  tract,  and,  the  latter  being  dead  in  1876  when  the  second  deed 
was  made,  the  life-estate  of  the  former  in  the  tract  of  47  acres,  passed  to  the 
purchaser. 

There  was  no  prayer  in  the  petition  of  the  plaintiffs  for  damages  for  waste, 
nor  issue  in  regard  thereto  properly  made,  and  we  think  it  would  be  extend- 
ing the  operation  and  effect  of  a  prayer  for  general  relief  f  urtiier  than  is  au- 
thoiized  by  the  Civil  Code  to  render  a  judgment  upon  it  alone  for  damages, 
especially  when  the  issue  in  relation  thereto  is  properly  triable  before  a  jury. 
The  judgment  must  therefore  be  reversed  and  cause  remanded  for  further 
proceedings  consistent  with  this  opinion. 


Board  of  Trustees  v.  Harrodsburg  Educational  Dist. 
(Cov/rt  of  Appeals  of  Kentucky,    December  1, 1887.) 

1.  Qui  Tam  and  Penai«  Aotions — Violation  of  Ordinancb — ^Rboovbbt  of  Fines  and 
forfsiturbs — rioht  to  fund. 

By  act  Ky.  January  12,  I860,  amending  the  charter  of  the  town  of  Harrodsburg, 
(Bection  2,)  it  was  provided  tnat  all  fines  and  forfeitures  recovered  for  violations 
of  town  ordinances  should  accrue  to  the  benefit  of  the  town,  and  that  actions  for 
that  purpose  should  be  in  the  name  of  the  board  of  trustees,  (section  0.)  provided  that 
all  fines  and  forfeitures  recovered  in  the  name  of  the  commonwealtn  for  violations 
of  state  law  in  the  town  should  be  appropriated  to  the  support  of  the  common  schools. 
Held-,  that  fines  and  forfeitures  recovered  in  the  name  of  the  commonwealth  for 
violations  of  town  ordinances  belonged  to  the  town. 

8.  Same. 

Act  Ky.  March  21, 1870,  amended  section  9,  act  January  12, 1860,  so  as  to  appro- 
priate the  fines  and  forfeitures  recovered  in  the  name  of  the  commonwealth  to  the 
board  of  trustees  of  the  town  of  Harrodsburg,  to  be  by  them  expended  on  public  im- 
provements, and  also  legalized  anv  previous  appropriation  of  such  funds,  by  the  trus- 
tees consistent  with  the  terms  of  this  act,  and  not  inconsistent  with  the  terms  of 
section  9  of  the  act  of  I860,  which  appropriated  such  funds  to  the  common  schools. 
Heldy  that  the  act  of  1870  did  not  legalize  any  previous  appropriation  of  such  money 
to  any  other  purposes  than  that  of  the  support  of  the  common  schools. 

8.  Same. 

Act  Ky.  January  12, 1860,  appropriating  the  money  arising  from  fines  and  forfeit- 
ures recovered  in  the  name  ox  the  commonwealth  in  the  town  of  Harrodsburg  to  the 
support  of  the  public  schools  therein,  and  directing  that  such  money  as  was  not 
neeaed  for  current  expenses  should  be  safely  and  securely  invested,  creates  an  ex- 
press trust,  and  the  statute  of  limitatlonB  affords  no  defense  in  an  action  brought 
to  recover  such  funds. 

4^   BCHOOLS  AND  SCHOOIi-DlSTBIOTS— CbBATION   OF  DISTRICT— DEROGATION  OF  Ck>MMON- 

ScHooL  Laws. 

The  act  of  1876,  creating  the  Harrodsburg  educational  district,  is  not  unconstitu- 
tional on  the  ground  that  It  is  in  derogation  of  the  common-school  law. 
6.  Appbal— What  Rbviewabl>— Party  not  Appbamno. 

Questions  raised  in  the  court  below  by  a  party  to  the  case  who  does  not  appeal 
will  not  be  considered  in  the  appellate  court. 

Appeal  from  circuit  court,  Mercer  county. 

Action  by  Harrodsburg  educational  district,  plaintiff,  to  recover  money  al- 
leged to  be  held  in  trust  for  its  use  by  the  board  of  trustees  of  the  town  of 
Harrodsburg,  defendant.  By  the  ninth  section  of  an  act  of  general  assembly, 
approved  in  I860,  relating  to  Harrodsburg,  "all  fines  and  forfeitures  recovered 
in  the  name  of  the  commonwealth  in  the  police  court  of  said  town,  except  the 
part  allowed  to  the  town  attorney,  are  hereby  granted  to  the  board  of  trustees^ 
of  Harrodsburg  to  be  by  them  held  and  appropriated  for  the  purpose  sustain- 
ing common  schools  in  said  town,"  and  any  part  of  said  money  not  needed 
to  sustain  these  schools  was  to  be,  by  said  board,  invested  '*in  some  safe  and 
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sure  manner"  lor  the  use  of  the  schools.  By  act  of  legislature,  in  1870,  this 
act  of  1860  above  mentioned  was  amended  so  that  tliereafter  the  fines  and  for- 
feitures therein  named  were  appropriated  to  other  and  different  purposes,  and 
it  was  also  provided  that  any  disposition  which  said  board  had  hitherto  made 
of  said  funds  consistent  with  this  act,  (of  1870,)  and  not  inconsistent  with 
that  of  1860.  was  ratified  and  legalized.  Between  1860  and  1870  this  board  of 
trustees  did  not  expend  the  fines  and  forfeitures  in  the  manner  pointed  out  by 
the  ninth  section  of  act  of  1860,  and  the  Harrodsburg  educational  district, 
having  succeeded,  by  an  act  of  assembly  in  1876,  to  all  the  property  and 
money  belonging  to  the  common  schools  of  the  district,  brought  this  suit  to 
recover  these  fines  and  forfeitures  improperly  expended  by  defendant.  De- 
fendant denied  the  right  of  plaintiff  to  recover,  because,  as  it  averred:  First, 
The  ninth  section  of  act  of  1860  was  unconstitutional,  the  fines  and  forfeitures 
attempted  to  be  disposed  of  by  it  being  penalties  imposed  for  the  infraction  of 
general  laws,  belonged  to  the  state  or  the  whole  people,  and  by  law  had  been 
appropriated  to  the  common-school  fund  of  the  state.  Hence  the  ninth  sec- 
tion, proposing  to  give  this  general  revenue  to  the  town  of  Harrodsburg  for 
a  particular  and  local  purpose,  was  in  derogation  of  the  common-school  law, 
and  invalid.  Therefore,  as  defendant  could  never  legally  hold  this  fund  for 
use  of  common  schools  of  Harrodsburg,  plaintiff  could  not  claim  it  as  succes- 
sor to  those  schools.  Second,  Defendant  was  released  from  claim  of  plaintiff 
by  act  of  1870,  which  approved  of  expenditures  previously  made.  Third. 
Plaintiff's  claim  was  barred  by  statute  of  limitations.  Certain  colored  children 
filed  an  answer  and  cross-petition  in  which  they  claimed  that  they  were  en- 
titled to  a  part  of  sum  sued  for  by  plaintiff  because  much  of  it  accrued  after 
1865,  when,  as  free  citizens,  they  became  entitled  to  the  benefit  of  a  due  part 
of  all  public  revenue.  Evidence  showed  the  defendant  had  collected  a  large 
sum  of  money  between  years  1860  and  1870,  in  the  police  court,  for  fines  and 
forfeitures,  some  of  it  being  recovered  '*in  the  name  of  the  commonwealth, 
for  violations  of  genersd  statutes, "  while  a  part  of  it  was  recovered  in  name 
of  commonwealth  for  violations  of  town  ordinances.  Judgment  was  for  plain- 
tiff for  only  so  many  fines,  etc.,  as  were  collected  for  violation  of  general  stat- 
utes, of  which  judgment,  defendant  having  appealed,  plaintiff  complains,  and 
files  cross-appeal.  Gross-petition  of  colored  children  was  dismissed,  and  they 
did  not  appeal. 

P.  B.  Thompson,  for  Board  of  Trustees.  Thos.  C.  Bell,  for  Harrodsburg 
Educational  Dist, 

Bennett,  J.  Prior  to  1860  the  town  of  Harrodsburg  was  constituted  two 
common-school  districts.  The  trustees  of  the  town  were  also  the  trustees  of 
the  common  schools  within  said  town.  As  such  trustees  they  managed  and 
controlled  the  common  schools  under  the  general  laws  and  town  charter.  By 
an  act  of  the  legislature  of  this  state,  approved  January  12,  1860,  amending 
the  charter  of  tlie  town  of  Harrodsburg,  it  was  provided  by  the  second  sec- 
tion that  the  police  judge  should  issue  his  process  in  criminal  and  penal  cases 
in  the  name  of  the  commonwealth,  and  make  the  same  returnable  before  him 
as  police  judge  of  Harrodsburg.  It  was  provided  in  this  section,  however, 
that  all  prosecutions  for  a  violation  of  the  town  ordinances  should  be  in  the 
name  of  the  board  of  trustees,  and  that  the  town  should  be  entitled  to  the 
fines  and  forfeitures  arising  from  a  violation  of  the  town  ordinances.  By  the 
ninth  section  of  the  act,  it  was  provided  that  the  fines  and  forfeitures  recov- 
ered in  the  name  of  the  commonwealth  in  the  police  court,  except  the  part 
flowed  to  the  town  attorney,  should  be  vested  in  the  board  of  trustees  of  the 
itown  of  Harrodsburg,  which  they  were  to  hold  and  appropriate  to  the  use  of 
•the  common  schools  in  said  town;  and  if  any  of  said  fund  was  not  needed  in 
.sustaining  said  schools,  the  board  of  trustees  was  to  invest  the  same  "in  some 
•jBafe  and  sure  manner"  for  the  use  of  said  schools.    By  the  proviso  in  the 
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second  section  of  the  act  the  flnes  and  forfeitures  arising  from  the  riolation  of 
the  town  ordinances  should  go  to  the  town ;  and  by  the  ninth  section  the  flnes  ^ 
and  forfeitures  arising  from  a  violation  of  the  criminal  and  penal  laws  of  the 
commonwealth,  within  the  town  should  go  to  the  common  schools  of  the  town. 
The  ^ct  that  the  fine  or  forfeiture  for  violating  the  town  ordinances  was  im- 
posed 1)7  the  police  judge,  in  the  name  of  the  commonwealth,  did  not  have 
the  effect  of  depriving  the  town  of  it  and  entitling  the  common  schools  to  it. 
The  controlling  idea  in  such  a  case  is,  did  the  fine  or  forfeiture  arise  from  a 
violation  of  an  ordinance  of  the  town?    If  it  did,  then  it  belonged  to  the 
town.    By  section  1  of  an  act  approved  March  21,  1870,  the  ninth  section  of. 
the  act  of  1860  was  so  amended  as  to  appropriate  the  fines  and  forfeitures  re-- 
covered  in  the  name  of  the  commonwealth  in  the  police  coart  of  Harrodsburg 
to  the  use  of  the  board  of  trustees  of  said  town,  to  be  by  them  expended  upon« 
''street  and  other  public  improvements."    By  the  second  section  of  this  act 
it  was  provided  that  any  disposition  which  the  trustees  of  the  town  might 
have  made  of  the  fines  and  forfeitures  "consistent  with  this  act,  and  not  in- 
consistent with  the  ninth  section  of  the  act  aforesaid,"  was  legalized.    The* 
evident  meaning  of  this  section  is  that  the  appropriation  of  such  fines  and 
forfeitures  as  had  arisen  from  a  violation  of  the  town  ordinances  was  legal- 
ized, but  that  such  fines  and  forfeitures  as  had  arisen  from  a  violation  of  the 
criminal  and  penal  laws  within  said  town  as  were  by  the  ninth  section  dedi- 
cated to  the  use  of  the  common  schools  were  not  to  be  otherwise  appropriated 
by  said  act  of  1870,  nor  was  any  appropriation  of  said  fund,  or  any  part  of 
it,  to  other  uses  than  common-school  purposes,  to  be  legalized.    By  an  act,  ap- 
proved March  15,  1876,  the  town  of  Harrodsburg  was  constituted  a  com- 
mon-school district,  and  was  authorized  to  establish  a  system  of  graded 
schools  in  said  district  in  which  all  white  children  within  common-school  age 
had  the  right  to  enter  as  pupils,  free  of  charge.    The  common-school  fund, 
supplied  by  the  state,  was  to  be  appropriated  to  the  maintenance  of  these 
graded  schools,  and  the  balance  of  the  fund  necessary  to  maintain  them  was- 
to  be  raised  by  a  tax  on  the  white  citizens  of  the  district.    By  the  tenth  section 
of  the  act  it  is  provided  that  all  money  or  property  belonging  to  the  comment 
schools  of  said  district  was  transferred  to  the  trustees  of  the  graded-school 
district,  to  be  used  for  the  benefit  of  the  graded  schools;  and  that  said  trus- 
tees were  authorized  to  sue  for  and  recover  the  same.    Under  the  act  of  1860 
the  fines  and  forfeitures  arising  from  a  violation  of  the  criminal  and  penal 
laws  of  the  state,  in  the  town  of  Harrodsburg,  were  appropriated — First,  to* 
the  immediate  necessities  of  the  common  schools  of  said  district;  second,  if 
any  part  of  the  fund  arising  from  these  sources  was  not  needed  for  the  im- 
mediate use  of  such  schools,  the  same  was  to  be  invested  in  some  "safe  and 
sure  manner"  for  the  use  of  said  schools.    The  board  of  trustees  were  thus* 
made  trustees  of  an  express  trust.    Therefore  the  statute  of  limitation  is  not 
an  available  defense  in  behalf  of  the  appellant.    The  tenth  section  of  the  act 
of  1876  expressly  authorizes  the  appellee  to  sue  for  and  recover  this  fund.. 
The  colored  children  of  the  district  who  appeared  in  the  action  in  the  court 
below,  by  cross-petition,  did  not  appeal  from  the  judgment  of  the  lower  court; 
nor  have  tliey  entered  an  appeal  here.     We  cannot,  therefore,  consider  the 
questions  raised  by  them  in  the  court  below.    The  act  of  1876  is  not  in  der- 
ogation of  the  common-school  laws  of  the  state,  but  is  in  aid  of  them.    We 
see,  therefore,  no  constitutional  obiection  to  the  act. 

The  judgment  of  the  lower  court  against  the  appellant,  for  the  flnes  and. 
forfeitures  arising  from  a  violation  of  the  criminal  and  penal  laws  of  the- 
state,  within  said  town,  between  the  passage  of  the  acts  of  1860  and  1870,. 
which  fines  and  forfeitures  had  not  been  appropriated  to  the  use  of  said 
schools,  is  afilrmed. 
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BiOHOM  0.  MoDowELL  et  dl, 
(Supreme  Court  of  Texas,    November  38, 1887.) 

1  Pdbuo  Lands— Kxtbnt  of  Gbavt— Boukdaribs. 

In  an  action  iuyolvlng  the  boundary  to  land  an  instraction  that  though  "no  sur- 
vey has  ever  been  made,  yet  if  the  calls  of  the  patent  to  the  land  for  other  and  snr- 
rounding  surveys  are  such  that  thereby  the  land  conveyed  by  the  patent  can  be 
identified,  there  is  a  sufficient  description,  is  erroneous,  where  it  is  the  eastern^ 
boundary  of  the  land  that  is  in  controversy,  and  no  survey  is  called  for  except  one 
on  the  north. 

%  Same. 

Though  of  the  calls  employed  In  grants  of  land,  courses  and  distances  are  the 
lowest  in  dignity  and  importance,  vet  if.  from  the  evidence  in  the  case  the  land  con- 
veyed can  be  more  oertiunly  identified  by  running  the  courses  and  distances  called 
for,  then  the  grant  should  be  so  determined,  and  it  is  error  to  leave  it  to  the  discre^ 
tion  of  the  jury  whether  they  will  so  identify  the  grant  or  not. 

Commissioners*  decision.    Appeal  from  district  court*  BeU  county. 

This  is  an  action  of  trespass  to  trj  title,  brought  by  Bighom,  appellant, 
against  McDowell  et  al.^  appellees,  the  plaintiff  claiming  to  recover  a  part  of 
a  600-acre  survey  of  land  located  between  the  Evans  and  Wilder  surveys,  re- 
ferred to  In  the  opinion,  and  the  real  matter  in  controversy  being  as  to  whether 
or  not  the  two  latter  surveys  as  originally  surveyed  and  patented  lay  contigu- 
ous to  each  other,  or  whether  there  was  a  vacancy  between  them  at  the  time 
of  the  location  of  the  survey  under  which  plaintiff  claimed. 

Harris  d-  Saunders,  for  appellant.    Monteith  dt  Furmant  for  appellees. 

Acker,  J.  The  patent  to  the  Wilder  1,280-acres  survey,  the  east  boundary 
line  of  which  Is  the  subject  of  contention  in  this  suit,  does  not  call  for  any 
other  surveys.  It  gives  the  south-west  corner  of  the  Wilder  640-acre8  survey, 
as  its  north-west  and  initial  comer,  but  beyond  this  the  patent  contains  no* 
reference  to  other  surveys.  It  seems  probable  from  the  evidence  that,  at  the 
time  the  certificates  were  located,  no  line  was  actually  surveyed  between  the 
Evans  and  Wilder  surveys.  The  south-east  corner  of  the  Evans  and  the  north- 
west corner  of  the  Wilder  appear  to  be  plainly  marked  and  clearly  identified; 
but  there  is  much  conflict  in  the  testimony  as  to  whether  the  original  east  line 
of  the  Evans  has  ever  been  actually  located.  The  natural  objects  called  for 
in  the  field-notes  of  the  Wilder  are  not  found  at  the  places  indicated  in  the 
patently  nor  are  there  any  marked  lines  found  indicating  the  boundaries  of  the 
original  survey,  unless  the  marks  found  on  the  line  south  of  Nolan  creek, 
which  appear  to  be  regarded  as  the  west  line  of  the  Evans,  were  intended  to 
indicate  the  east  line  of  the  Wilder.  The  court  below  instructed  the  jury  as 
follows:  "If  no  survey  has  in  fact  ever  been  made,  yet  if  the  calls  in  tlie  pat- 
ent for  other  surveys,  and  for  natural  and  artificial  objects,  are  such  that 
thereby  the  land  conveyed  by  the  patent  can  be  found  and  identified  by  other 
surveys  surrounding  the  same,  this  in  law  is  a  sufficient  description."  Ap- 
pellant contends  that  this  instruction  is  erroneous,  because  the  testimony  did 
not  warrant  it.  As  an  abstract  proposition,  we  believe  the  instruction  is  cor- 
rect, but  we  do  not  think  it  applicable  to  the  facts  of  this  case.  There  are  no- 
"calls  in  the  patent  for  other  surveys"  by  which  the  land  "can  be  identified 
by  other  surveys  surrounding  it. "  It  is  probable  that  this  instruction  influ- 
enced or  misled  the  jury,  and  we  think  the  court  erred  in  ffiving  it  An- 
drews V.  Smitht4}ick,  20  Tex.  Ill;  Austin  v.  Talk,  26  Tex.  127;  Andreioa  v. 
Marshall,  Id.  212.  It  is  insisted  that  the  court  erred  in  giving  the  following 
instructions:  "But  if  the  testimony  fails  to  satisfy  you  of  the  true  locality  ol 
said  Wilder  survey,  by  all  the  lines  and  corners,  or  a  sufficient  number  of 
them,  actually  run  and  marked  upon  the  ground,  then  you  wiU  see  if  you  can 
identify  the  same  by  evidence  in  regard  to  other  calls,  if  any,  made  in  the 
field-notes.    And  if  you  believe,  from  the  evidence,  thatsome  of  the  lines  and 
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corners  of  the  survey  have  been  proved  to  be  found,  marked,  and  established, 
and  there  are  other  lines  and  comers  that,  if  ever  marked  and  established, 
cannot  now  be  found,  and  are  not  now  proved  to  your  satisfaction  by  any  nat- 
ural or  artificial  objects,  you  may,  if  the  evidence  in  the  case  satisfies  you  that 
from  all  the  surrounding  and  connected  facts  and  circumstances,  the  true  lo- 
cation of  the  last  lines  and  corners,  if  any,  can  be  more  certainly  found  by 
junning  the  course  and  distance  called  for  in  field-notes  from  such  corners  as 
you  may  find  to  be  marked  and  established  on  the  ground;  then,  if  you  so  be- 
lieve, you  may  establish  the  last  corners  and  lines,  if  any,  of  the  Wilder  sur- 
vey, by  running  from  established  corners  (if  you  find  any)  the  course  and  dis- 
tance called  for  in  the  field-notes.  And  if  the  lines  and  corners  thus  found 
by  you  creates  a  vacancy  between  the  east  boundary  of  the  Wilder  and  the 
west  boundary  of  the  Evans,  as  claimed  by  plaintiff,  then  you  will  find  for 
plaintiff.  Primarily  the  land  granted  must  be  identified  by  the  description 
given  of  it  in  the  grant.  The  dignity  or  importance  of  the  calls  usually  em- 
ployed in  grants,  surveys,  and  entries  of  land  have  been  graded  or  classified 
by  the  courts,  and  it  is  now  settled  that  the  highest  in  importance  and  weight 
is  natural  objects, — as  rivers,  creeks,  etc.  Second,  Artificial  objects,  as 
marked  lines,  monuments,  etc.  Third.  Course  and  distance."  But,  as  said 
by  Justice  Roberts,  in  Booth  v.  Upshur,  26  Tex.  70,  "the  lowest  grade, 
course,  or  distance,  is  made  to  prevail  over  the  hijghFst  grade,  when  upon  ap- 
j)lying  the  calls  of  the  grant  to  the  land,  the  surrounding  and  connected  cir- 
cumstances adduced  in  proof  to  explain  the  discrepancy  show  that  course  or 
•distance  is  the  most  certain  and  reliable  evidence  of  the  true  locality  of  the 
grant."  To  the  same  effect  are  Booth  v.  8trippleman,  26  Tex.  441;  Stafford 
V.  King,  30  Tex.  270;  Davis  v.  Smith,  61  Tex.  21;  Fagan  y,  Stoner,  67  Tex. 
287,  3  8.  W.  Rep.  44.  If  the  evidence  in  the  case,  from  all  the  surrounding 
and  connected  facts  and  circumstances,  satisfied  the  jury  that  the  true  local- 
ity of  the  grant  could  be  more  certainly  found  by  running  course  and  distance 
called  for  in  the  field-notes  from  such  corners  as  they  might  find  to  be  marked 
and  established  on  the  ground,  than  by  observing  the  calls  for  natural  or  ar- 
tificial objects,  then  it  was  their  duty  to  have  so  determined,  and  they  should 
have  been  so  instructed  by  the  court.  It  should  not  have  been  left  to  thedia- 
-cretion  of  the  jury  whether  they  would  do  so  or  not. 

We  think  the  court  erred  in  this  instruction,  also,  and,  for  the  errors  indi- 
^cated,  we  are  of  opinion  that  the  judgment  of  the  district  court  should  be  i^ 
versed  and  the  cause  remanded. 

Willie,  C.  J.  Report  of  commission  of  appeals  examined,  their  opinioa 
.adopted,  and  the  judgment  reversed,  and  the  cause  remanded. 


Gulf,  0.  &  S.  F.  Rt.  Co.  v.  Toindexter  et  al. 
{Supreme  Court  of  Texas.    January  81, 1S88.) 

Eminent  Domain— Railroad  Companies— Jurisdiction. 

In  an  action  for  the  recovery  of  lands  taken  by  a  railroad  company,  the  defendant 
asked  that  the  lands  so  taken  be  condemned  without  damages,  whicn  were  barred 
hy  the  statute  of  limitations.  Held  that,  under  the  provisions  of  Rev.  St.  Tex.  arts. 
4181-4208,  relating  to  the  condemnation  of  lands,  the  district  court  has  no  jurisdic- 
tion to  condemn  lands  at  the  instance  of  the  railroad,  and  an  exception  to  the  plea 
should  have  been  sustained. 

Equity— Pleading — Alternattvb  Prates. 

The  plaintiil  brought  suit  asking  for  the  recovery  of  certain  land  taken  by  a  rail- 
road company,  and  for  damages  for  the  rents  and  profits  and  special  Injury  to  the 
same,  with  an  alternative  prayer  for  condemnation  of  the  lana,  and  damages  for 
the  remainder.  Held,  that  it  was  within  the  right  of  the  plaintiff  to  abandon  the 
alternative  prayer  for  condenmation,  and  limit  Yob  claim  to  the  recovery  of  the  land. 
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8.  Taxatiow—Tax-Title— Fl«aj)in&. 

In  an  action  of  trespass  to  try  title,  where  the  defendant  relied  upon  a  tax  deed  for 
his  title,  the  answer  set  up  that  the  tax  deed  was  issued  in  pursuance  to  a  sale  for 
the  unpaid  taxes  of  |he  year  18—.    Held^  that  the  plea  was  fatally  defective  in  not 
stating  the  year  for  which  the  taxes  were  due. 
i.  Same. 

And  in  such  case  a  plea  for  compensation  for  improvements,  based  on  such  tax 
deed,  is  also  defective,  and  evidence  of  such  improvements  is  not  admissible  there- 
under. 

5.  SAinS— A88B8SMBNT--SuirVBT8. 

In  an  action  of  trespass  to  try  title,  where  the  defendant  relied  upon  a  tax  sale, 
the  assessment  roll  failed  to  show  the  numbers  of  the  surveys  of  the  lands.  The 
abstract  numbers  were  given,  but  the  patents  of  the  original  owners  introduced  in 
evidence  showed  the  same  numbers  to  be  the  numbers  of  the  surveys.  Held  that, 
under  Gen.  Laws  Tex.  1876,  p.  269,  §  14,  relating  to  assessments,  and  providing  that 
the  assessment  roll  must  show  the  abstract  number  and  the  number  of  the  sui^ey^ 
the  roU  offered  In  evidence  was  inadmissible. 

6.  Limitation  of  Action b—Tbespass  to  Try  Title— Damages. 

The  general  law  of  the  limitation  of  actions  does  not  apply  to  the  claim  for  dam- 
ages in  an  action  of  trespass  to  try  title,  but  such  claim  is  governed  by  Rev.  St.  Tex. 
arts.  4809,  4814, 4815,  relating  to  the  olaim  for  damages  in  suoh  actions. 

7.  Estoppel— Ik  Pais— Agenot. 

In  an  action  to  recover  lands,  the  defendant  set  up  a  plea  of  estoppel  that  he  had 
entered  the  land  with  consent  of  the  plaintiff,  through  a  deed  from  plaintiff's  agent. 
The  evidence  showed  that  the  agent  had  power  te  negotiate  sales  of  the  land,  but 
not  to  make  deeds.  Held  that,  as  the  agent  could  not,  by  deed,  bind  his  principal, 
evidence  as  to  his  agency  was  inadmissiole. 

8.  Judgment— Entrt— Amount— Vebdict. 

In  an  action  to  recover  lands  taken  by  a  railroad  company  for  its  road-bed,  ai^d 
four  acres  for  a  section-house,  and  for  damage  to  the  remainder,  the  jury  made 
special  findings  that  the  damage  to  the  remainder  of  the  land  was  $1,700,  and  that 
the  damage  for  the  four  acres  was  1800.  In  rendering  judgment,  the  oourt  in- 
cluded both  amounts  therein.  Held,  that  it  being  evident  the  jury  intended  the 
$1,700  as  full  compensation.  It  was  error  for  the  oourt  to  include  the  special  damage 
of  $200  in  the  Judgment 

Commissioners'  decision.  Appeal  firom  district  coart,  Johnson  county;  J. 
M.  Halx,  Judge. 

This  suit  was  originally  brought  by  the  appellees,  Sarah  A.  Poindexter  and 
others,  against  the  Gulf,  Colorado  &  Santa  Fe  Railway  Company,  appellant, 
in  the  district  court  of  Johnson  county,  on  the  SOth  day  of  October,  1883,  to 
recover  of  the  defendant  below  37  acres  of  land  covered  by  defendant's  road- 
bed and  right  of  way,  and  four  acres  additional  on  which  is  built  defendant's 
section-house.  The  right  of  way  and  road-bed  were  alleged  to  be  worth  $8.50- 
per  acre,  and  the  four  acres,  $1,000.  The  right  of  way  and  road-bed  ran  diag- 
onally across  three  640-acre  surveys,  (patented  to  James  H.  Poindexter,  tho 
father  of  plaintiff,)  thereby  damaging  the  remaining  portion  of  the  land  87, 000, 
— damages  in  all,  $22,450.  There  was  a  prayer  for  possession  of  the  land  and 
judgment  for  rents  and  revenues,  and,  in  the  alternative,  for  value  of  the- 
premises  appropriated  by  defendant  and  damages  to  the  remainder  of  the  land, 
and  for  all  damages  in  the  premises.  On  the  26th  of  April,  1884,  plaintiffs 
amentled  their  original  petition,  describing  the  strip  appropriated  by  the  road 
as  a  right  of  way,  three  and  one-half  miles  in  length,  alleg^  to  be  worth  $8.50 
per  acre,  and  three  acres  covered  by  section-house  and  inclosure,  worth  $1,000. 
The  annual  rental  of  the  strip  was  alleged  to  be  $3,000,  and  the  rental  of  tho 
three  acres,  $2.50  per  annum.  The  damages  to  the  remainder  of  the  survey, 
by  reason  of  running  diagonally  across  the  surveys,  the  ditches,  embankments, 
etc.,  were  laid  at  $7,000,  with  prayer  for  judgment  for  the  land  and  rents,  and, 
in  the  alternative*  for  the  value  of  the  premises  appropriated,  and  damages- 
done  to  the  remainder  of  the  land,  and  all  other  damages.  On  the  12th  day  of 
November,  1884,  defendant  died  third  amended  answer,  and  asked  that  if 
plaintiffs  recover  the  land  appropriated  that  it  be  condemned  for  the  use  of  th& 
railroad,  and  that  it  be  allowed  to  pay  for  the  same;  also  specially  pleaded  the 
statute  of  limitations  of  two  years.    November  24,  1884,  there  was  a  trial  by 
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jury,  and  verdict  for  the  plaintiffs  for  $1,500  damages.  New  trial  was  granted 
December  8»  1884.  April  24, 1885,  plaintiffs  filed  second  amended  original  pe- 
tition, retaining  the  allegations  of  trespass  to  try  title,  and  alleging  the  value 
of  the  strip  to  be  $8.50  per  acre;  rent  of  same  of  $1,000  per  annum ;  the  three 
acres  valued  at  $1,500,  and  its  rental  value,  $15  per  month;  and  general  dam- 
ages for  the  forcible  entry  were  laid  at  $35,000  with  prayer  for  judgment  for 
the  land,  rents,  and  profits,  and  the  said  damages.  On  the  9th  of  November, 
1885,  defendant  filed  fifth  amended  answer,  with  a  special  exception  that 
plaintiffs  stated  a  new  cause  of  action,  and  it  came  too  late;  (2)  that  plain- 
tiffs, having  invoked  the  jurisdiction  of  the  court  in  the  original  petition  as 
stated  therein,  will  npt  be  permitted  to  abandon  the  same.  Defendant  pleaded 
not  guilty,  and  set  up  a  claim  for  valuable  improvements  made  in  good  faith, 
to-wit,  the  road,  the  iron,  rails,  culverts,  water-sluices,  and  the  section-house. 
As  a  basis  for  the  claim,  the  defendant  alleged  that  the  said  sections,  sur- 
veyed in  the  name  of  James  H.  Poindexter,  abstract  numbers,  692,  693,  and 
694,  were  sold  for  taxes  on  the  —  day,  1878,  due  the  state  and  county  of 
Johnson  for  the  year  18—,  that  the  taxes  were  legally  assessed  by  D.  R.  Car- 
michael,  assessor;  the  sale  made  by  Owen  Brown,  tax  collector  for  the  county, 
who,  on  the  9th  day  of  July,  1878,  executed  deed  for  same  to  the  purchasei*s, 
E.  M.  Heath  So  Bro. ;  that  the  title  so  conveyed  was  in  all  things  regular,  law- 
ful, and  perfect,  and  that  the  laws  providing  for  the  assessment  and  sale  of 
liinds  for  taxes  were  in  all  things  complied  with;  that  the  said  deeds  were  duly 
recorded  in  Johnson  county;  that,  on  the  4th  of  December,  1880,  £.  M.  Heath 
&  Bro.,  by  £.  M.  Heath,  agent  and  attorney  in  fact  for  0.  S.  Heath,  the  other 
member  of  the  firm  of  £.  M.  Heath  &  Bro.,  conveyed  the  land  to  defendant 
by  deed,  and  that  defendant  took  possession  of  the  land  under  the  deed,  be- 
lieving that  it  was  a  good  and  sufficient  title  to  the  same,  having  previously 
had  the  same  examined  by  competent  attorneys,  who  advised  defendant  that 
the  title  was  good.  The  answer  also  avers  that  the  land  is  in  Johnson  county, 
and  that  it  sufficiently  so  appears  in  the  deeds,  and  the  failure  of  the  collector 
to  so  stat«  in  the  deed  was  by  mistake  of  the  collector;  that  no  one  has  been 
inj  ured  by  the  mistake,  and  prays  that  the  mistake  be  corrected,  '*if  necessary ;" 
that,  if  the  deed  from  £•  M.  Heath  should  be  held  not  to  convey  the  whole  of 
the  surveys,  that  it  did  convey  one  undivided  half,  and  that  defendant  is  en- 
titled to  have  the  land  partitioned  so  as  to  put  defendant  in  possession  of  that 
part  on  which  the  improvements  are  situated;  that  the  land  included  in  the 
right  of  way  and  section-house  is  only  about  25  acres,  and  was,  at  the  time 
defendant  entered  upon  it,  worth  about  $75.  Further  that  plaintiffs'  cause 
of  action  was,  at  the  institution  of  the  suit  on  the  30th  October,  1883,  barred 
by  the  two-years  statute  of  limitation,  and  the  claim  for  damages  was  also 
barred  by  statute  of  limitation  of  two  years,  which  is  specially  pleaded.  The 
answer  further  shows  that  plaintiffs  ought  not  to  be  allowed  to  abandon  their 
suit  for  damages  for  the  alleged  conversion  of  the  land,  and  for  injury  to  the 
remaining  part  of  the  same,  because  defendant  had  joined  issue  with  plain- 
tiffs, and  had  set  up  valuable  improvements  in  good  faith,  and  asked  the  court 
to  condemn  the  land  for  defendant's  use,  and  because  defendant  had  set  up 
the  statute  of  limitation  of  two  years  in  bar  of  plaintiffs'  recovery.  And  for 
further  answer  defendant  says  the  plaintiffs,  "well  knowing"  the  said  tax  sale 
waslegal,  "negligently,  willfully,  and  with  intent  to  injure  defendant,  and  with 
intent  to  deprive  defendant  of  its  property  and  to  acquire  the  same  without  pay- 
ing therefor,  did  quietly,  silently,  and  without  protest  permit  defendant  to  build 
and  operate  its  railroad  on  the  land  for  more  than  five  years  before  the  filing 
of  its  second  amended  original  petition,  *  *  ^  *  wherefore  plaintiffs  ought 
to  be  estopped, "  etc.  And  further  answering,  defendant  says  that  £.  M.  Heath 
was  the  agent  of  plaintiffs,  and  he,  acting  for  plaintiffs,  put  defendant  in  pos- 
session of  the  land,  and  Heath  informed  defendant  that  he  was  such  agent, 
and  that  plaintiffs  well  knew  that  defendant  entered  upon  the  land  with  the 
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-consent  of  their  agent;  and  that  E.  M.  Heath,  in  making  said  deed  of  the  4th 
x>f  December,  1880,  acted  with  the  knowledge,  consent,  and  '* connivance"  of 
plaintiffs,  and  that  they  stood  by  without  objection  and  allowed  defendant  to 
build  its  road  on  said  land  "  with  the  fraudulent  intent  and  purpose  of  defraud* 
ing  defendant  of  its  valuable  property  without  paying  for  the  same;"  and, 
well  knowing  that  Heath  had  made  said  deed  as  their  agent,  acquiesced  in  and 
ratified  the  same  for  a  long  time  anterior  to  the  bringing  of  the  suit,  to- wit, 
for  more  than  five  years;  wherefore  defendant  is  not  a  trespasser,  and  "plain- 
tiffs are  estopped."  Further  defendant  says  the  remaining  portion  of  plain- 
tiffs' land  outside  of  the  said  strip  has  not  been  damaged  by  the  construction 
ot  the  road  and  building,  and  that  the  same  had  been  greatly  improved  and 
increased  in  value.  Defendant  prays  that  plaintiffs  take  nothing  by  their  suit, 
and.  in  the  alternative,  for  full  value  of  its  improvements:  that,  if  plaintiffs  re- 
-cover the  land,  that  the  value  of  the  right  of  way  and  the  three  acres  be  as- 
sessed as  its  vaJue  at  the  time  it  whs  taken,  and  that  the  title  to  the  same  be 
vested  in  defendant  upon  the  payment  of  the  value  so  assessed  to  plaintiffs; 
4ind,  if  the  balance  **of  the  land  has  been  damaged,  and  is  not  barred  by  lapse 
of  time,"  that  the  value  of  the  same  be  assessed,  and,  upon  payment  of  the 
same  to  plaintiffs,  the  title  be  vested  in  defendant;  and,  if  the  court  have  not 
Jurisdiction  to  assess  the  value  of  the  right  of  way  and  the  '*land  occupied  by 
the  section-house,"  and  the  "damage,  it'  any,  to  the  remaining  portion  of  said 
land,  in  case  the  same  be  not  barred  by  limitation,"  that  the  court  grant  a 
reasonable  stay  of  execution  to  allow  the  defendant  an  opportunity  to  proceed 
in  the  county  court,  to  have  the  right  of  way  and  the  three  acres  condemned. 
And,  if  necessary,  defendant  prays  for  a  partition  of  said  land  "between  plain- 
tiffs and  defendant  and  O.  S.  Heath,  and.  if  necessary,  that  O.  S.  Heath  be 
made  a  party  to  this  suit,"  and  that  the  road-bed  and  section-house  and  the 
ihree  acres  be  allotted  to  defendant,  and  for  general. special,  and  equitable  re- 
lief. 

On  the  2dd  of  November,  1885,  plaintiffs  filed  second  supplemental  peti- 
4;ion,  demurrer,  and  special  exceptions  to  the  foregoing  answer.  The  excep- 
tions were  sustained,  striking  out  all  of  the  answer  except  the  plea  of  not 
guilty,  the  plea  asking  for  a  condemnation  of  the  land,  and  the  plea  of  estop- 
pel ;  to  which  defendant  excepted.  The  exceptions  of  plaintiff  were  as  follows : 
(1)  The  plea  and  claim  for  improvements  fail  to  show  that  the  improve- 
ments are  of  any  benefit  to  the  land,  but  on  the  contrary  are  an  injury.  (2) 
The  plea  fails  to  show  for  what  year  the  land  was  assessed  for  taxes,  and  fails 
to  show  that  the  requisites  of  the  law  have  been  complied  with.  (8)  The  plea 
is  insufficient  in  law.  (4)  The  plea  asking  correction  of  mistake  in  deed  of 
£.  M.  Heath  cannot  be  made  in  this  suit,  the  said  Heath  and  O.  S.  Heath 
not  being  parties,  and  the  same  is  barred  by  the  four-years  statute  of  limita- 
tions. (5)  The  misdescription  of  the  land  in  the  collector's  deed  cannot  be 
corrected  in  this  suit.  (6)  The  same  is  barred  by  the  two-years  statute  of 
limitation.  (7)  It  is  insufficient  in  taw.  (8)  The  plea  and  claim  for  improve- 
ments in  good  faith  shows  £.  M.  Heath  &  Bro.  were  the  agents  of  plaintiffs, 
and  the  deed  to  them  by  Owen,  the  collector  of  taxes,  inured  to  the  benefit  of 
plaintiffs.  (9)  The  right  to  partition  cannot  be  maintained,  because  the  proper 
parties  are  not  before  the  court.  ( 10)  The  pleas  of  two-years  limitation  can- 
not be  set  up  in  suit  of  trespass  to  try  title,  plaintiffs  not  suing  for  damages, 
f  11)  All  of  the  plea,  setting  up  what  was  heretofore  pleaded,  is  no  defense. 
{12)  The  court  has  no  jurisdiction  to  condemn  the  land:  the  prayer  for,  is  not 
based  on  sufficient  allegations,  does  not  show  why  the  land  has  not  been  here- 
tofore condemned,  and  the  plea  does  not  show  that  there  was  ever  any  at- 
tempt to  agree  with  plaintiffs  as  to  the  amount  of  damages,  or  offered  to  pay 
plaintiffs  same;  the  plea  for  condemning  is  devoid  of  equity.  (18)  The  plea 
of  estoppel  does  not  show  that  defendant  was  misled  by  plaintiffs,  f  14)  The 
next  plea  of  estoppel  does  not  show  that  £•  M.  Heath  bad  any  autnority  to 
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give  away  their  land,  or  that  defendant  paid  anything  of  value  for  same,  or 
that  the  improvements  were  cansed  to  be  placed  on  the  land  by  any  acts  or 
doings  of  plaintiff. 

The  court  instructed  the  jury  to  find  for  the  plaintiffs  the  land  in  contro- 
versy, and  instructed  them  to  find  upon  the  following  special  issues:  First. 
Has  the  defendant  appropriated  any  of  the  land  belonging  to  plaintiffs?  If 
so,  what  and  at  what  time  did  defendant  take  said  land  ?  Second.  How  many 
acres  of  land  has  defendant  taken  from  plaintiffs  and  for  what  use  and  pur- 
pose was  the  same  taken  ?  Third.  What  damage,  if  any,  has  been  done  to 
the  remainder  of  plaintiffs'  said  three  tracts  of  land  by  the  taking  and  appro- 
priating said  land  by  defendant  as  alleged  in  the  petition?  Fourth.  Were 
the  plaintiffs  injured  or  benefited  by  the  appropriation  of  their  land  for  the 
use  and  purposes  for  which  the  same  was  subjected  by  defendant?  If  bene- 
fited tliereby,  you  will  so  state  without  estimating  the  value  of  such  benefits  to 
plaintiffs,  and  if  you  find  plaintiffs  were  not  benefited  by  the  taking  of  their 
land  you  wiU  so  say.  Fifth.  What  was  the  value  of  the  land  taken  by  de- 
fendant at  the  time  of  the  appropriation  of  the  same?  Sixth.  What  is  the 
market  value  of  the  land  of  plaintiffs  appropriated  by  the  defendant?  Sev- 
enth. What  is  the  value  of  the  improvements  which  defendant  has  put  on  said 
land  ?  In  answering  this  question  you  will  state  the  value  of  the  road  and  sec- 
tion-house separately.  Eighth,  Was  the  land,  upon  which  defendant  has 
built  its  section-house,  necessary  to  the  defendant  in  operating  its  road? 
Ninth.  What  damage,  if  any,  have  plaintiffs  suffered  by  the  taking  of  the 
land  upon  which  the  section-house  is  built  and  the  building  of  the  same?  On 
the  24th  November.  1885,  the  jury  returned  verdict  finding  the  land  for  plain- 
tiffs, and  answering  questions  as  follows:  (1)  Defendant  appropriated  the 
land  of  plaintiffs  September  1,  1881.  (2)  Defendant  has  taken  about  89* 
acres  for  railroad  purposes.  (8)  The  damage  to  the  remainder  of  the  land  is 
^1,700.  (4)  Plaintiffs  were  injured,  (5)  The  market  value  of  the  land  taken 
by  defendant  was  $8.50  per  acre.  (6)  The  market  value  of  the  87  acres  is 
blank  dollars,  because  it  is  of  no  value  only  for  the  purposes  used.  (7)  Value 
of  improvements  put  on  the  land  by  defendant,  $25,000.  (8)  The  land  taken 
for  section-house  was  not  necessary.  (9)  Plaintiff  has  suffered  $200  damage 
by  taking  the  land  on  which  the  section-house  is  built  and  the  building  of  the 
same. 

December  28,  1885,  plaintiffs  moved  to  have  judgment  rendered  in  their 
favor  for  the  land  in  controversy,  and,  if  this  could  not  be  done,  then  for  judg- 
ment for  the  two  acres  upon  which  section-house  stands,  for  damages,  caused 
by  the  construction  of  the  road  to  the  land  not  appropriated,  for  the  value  of 
the  land  taken,  and  the  value  of  the  improvements  thereon.  The  court  on 
the  4th  of  July.  1886,  rendered  judgment  condemning  the  87  acres  and  the 
two  or  three  acres  used  for  section-house, — ^all  for  the  use  of  the  road, — for 
plaintiffs;  $129.50,  value  of  the  87  acres  covered  by  the  right  of  way,  $200^ 
value  of  the  section-house  land,  $1,700  damages  done  to  the  remainder  of 
the  land,  and  8  per  cent,  interest  on  all  said  sums  from  the  Ist  of  Septem- 
ber, 1881,  aggregating  $2,827.82.  From  this  judgment  defendant  appealed. 
Plaintiffs  proved  their  title  to  the  land  in  suit,  and  that  defendant  entered 
upon  the  same  about  September  1,  1881,  built  its  road-bed,  embankments^ 
water-ways,  etc.,  diagonally  through  the  three  640-acre  surveys,  a  distance  of 
three  and  one-half  miles,  rendering  valueless  the  land  occupied  by  the  road^ 
and  damaging  the  remainder  of  the  land.  The  value  of  the  land  at  the  time 
of  defendant's  entry  was  estimated  by  the  witnesses  at  $8.50  to  $4.50  per 
acre. 

The  errors  assigned  by  the  appellant  are  summarized  as  follows:  The  over- 
ruling of  its  exception  to  plaintiffs'  second  amended  petition ;  the  ruling  in 
sustaining  plaintiffs'  exceptions  to  defendant's  fifth  amended  answer,  declar- 
ing that  plaintiffs  could  not  abandon  the  suit  as  first  brought  so  as  to  defeat 
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tbe  defenses  made  thereto;  the  plea  of  tax  title  and  claim  for  improvements 
thereunder,  excluding  from  the  jury  the  tax  titles  offered,  and  the  mesne  con- 
veyances thereof  to  defendant,  with  the  power  of  attorney  from  0.  S.  Heath 
to  E.  M.  Heath  that  he,  as  agent  of  plaintiffs,  put  defendant  in  possession  of 
the  land;  the  refusal  to  give  special  instructions  asked  by  defendant  to  the 
effect  that  plaintiffs'  claim  for  special  damages  would  be  barred  by  limitation 
of  two  years;  that  plaintiffs'  recovery  would  be  limited  to  the  cash  value  of  the 
land  appropriated  by  defendant  for  railroad  purposes;  the  admission  of  state- 
ments by  Poindexter,  one  of  the  plaintiffs,  showing  that  the  road  obstructed 
free  psissage  from  one  side  to  the  other  of  plaintiffs'  laud,  because  the  petition 
contained  no  allegations  to  warrant  the  proof;  the  action  of  the  court  in  allow- 
ing the  jury  to  separate  after  the  case  had  beeen  submitted  to  them;  that  the 
verdict  of  the  jury  was  contrary  to  the  charge  of  the  court  in  assessing  dam- 
ages to  the  land  not  appropriated  by  defendant,  the  charge  giving  as  the  meas- 
ure of  such  damage  the  difference  in  the  value  immediately  after  the  trespass, 
the  proof  showing  that  immediately  before  its  value  was  $3.50  per  acre,  and 
immediately  after  from  $5  to  $6  per  acre;  that  the  verdict  was  contrary  to 
the  evidence,  because  the  great  weight  and  preponderance  of  the  evidence 
shows  that  the  damage  to  the  remainder  of  the  land  did  not  exceed  $1,000, 
and  this,  with  $129.50,  the  value  of  the  37  acres  taken  by  the  defendant,  would 
be  the  correct  amount  of  damages;  that  the  court  erred  in  rendering  judgment 
for  plaintiffs  for  $200  as  the  value  of  the  section-house  two  acres,  because  the 
verdict  included  the  value  of  the  same  in  the  finding  of  $1,700,  and  there  was 
no  evidence  to  show  that  the  land  was  worth  more  than  $3.50  to  $4.50  per 
acre;  also  the  court  erred  in  rendering  judgment  for  damages  to  the  remain- 
der of  the  land,  because  the  verdict  showed  that  the  same  was  barred  by  the 
two-years  statute  of  limitation;  that  the  judgment  should  have  been  for 
S129.50,  the  value  of  the  land  appropriated,  the  damages  being  barred  by  lim- 
itation. The  court  excluded  all  evidence  of  tax  title  offered  by  defendant; 
the  rolls,  the  evidence  of  sale  by  the  collector  to  E.  M.  Heath  &  Bro.,  the 
power  of  attorney  of  O.  S.  Heath,  the  "Bro."  of  the  firm,  to  E.  M.  Heath  to 
sell  all  his  lands  in  Texas,  and  the  deed  of  E.  M.  Heath  to  defendant  for  right 
of  way  through  the  land,  it  being  for  a  nominal  consideration  and  the  pro- 
spective increase  in  the  value  of  the  land.  It  is  in  the  usual  form  of  such 
deeds,  signed  by  E.  M.  Heath  simply,  without  any  additions  as  agent. 
Tillman  8mUh,  for  appellant.    Poindexter  &  PadeJford^  for  appellees. 

CoLLARD,  J.,  {after  stating  the  facts  substantially  as  above,)  Appellant 
complains  of  the  ruling  of  the  court  in  striking  out  its  claim  for  improve- 
ments in  ^ood  faith;  and  in  excluding  from  the  jury  the  tax  deeds  offered  by 
it  to  support  the  plea,  and  as  evidence  of  title  under  the  general  issue.  The 
court  having  stricken  out  the  plea  for  compensation  for  improvements,  based 
as  it  was  on  the  tax  deeds,  their  exclusion  from  the  jury,  under  the  plea  of 
not  guilty,  was  correct,  unless  they,  together  with  the  evidence  of  assessments 
and  sale,  constituted  title  to  the  land.  But  should  the  court  have  sustained 
the  special  exceptions  to  the  plea?  It  set  up  that  the  land  was  sold  for  taxes 
due  for  the  year  18 — .  Plaintiffs'  exception  was  that  the  year  for  which  taxes 
were  due  was  not  stated.  The  exception  was  properly  sustained.  The  ex- 
ception specified  the  defect  in  the  plea,  and  the  court  could  not  do  otherwise 
than  sustain  it;  on  general  demurrer  the  plea  was  good,  but  not  on  a  formal 
exception.  The  defect  was  amendable,  but  the  defendant  did  not  amend,  but 
went  to  trial  on  the  pleadings  as  they  stood  after  the  exception  was  sustained. 
Had  defendant  pleaded  simply  a  claim  in  good  faith,  under  a  tax  title  bought 
from  E.  M.  Heath  &>  Bro.,  the  plea  of  title  would  have  sufficed  to  admit  the 
proof,  and  then  it  would  have  been  a  question  for  the  jury,  under  appropriate 
instructions, from  the  court,  to  determine  whether  the  improvements  were 
made  under  claim  of  title  in  good  faith.  But  defendant  pleaded  specially  and 
v.7s.w.no.6 — 21 
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particularly  that  the  land  was  sold  for  taxes  due  in  the  year  18 — ,  and  that 
the  sale  was  made  in  the  year  1878,  clearly  exhibiting  such  a  defect  in  title  as 
would  not  support  good  faith  had  the  allegation  been  true.  Tlie  error  in  the 
averment  of  title  was  reached  by  the  special  exception,  and  we  must  hold 
there  was  no  error  in  sustaining  it.  Defendant  should  have  amended  the  plea 
by  trial  amendment  as  to  the  date.  Then  it  remains  to  be  considered  whether 
the  tax  title  offered  could  serve  defendant  as  a  muniment  of  title  under  its 
plea  of  not  guilty.  The  defendant  offered  the  tax-rolls  of  Johnson  county  for 
1877,  the  advertisement,  sale,  and  tax  deeds  to  E.  M.  Heath  &  Bro.,  deed 
from  E.  M.  Heath  for  himself,  and  O.  S.  Heath,  the  brother  of  the  firm,  and 
power  of  attorney  from  O.  S.  Heath  to  £.  M.  Heath  to  sell  all  his  lands  in 
Texas.    The  certified* copy  of  the  tax-rolls  were  as  follows: — 


Lands. 

Total. 

State  taxes. 

Conntiy 
taxes. 

Total. 

Owner. 

Aba. 
No. 

00 

Original  grantee. 

Acres 
rend. 

Value. 

Value. 

2 

II 

3 

State  and 
coont7 
taxes. 

Unknown 
Unknown 
Unknown 

692 
698 
694 

J.  H.  Poindexter 
J.  H.  Poindexter 
J.  H.  Poindexter 

640 
640 
640 

1800 
1800 
1800 

1800 
1800 
1800 

9 
9 
9 

00 
00 
00 

9 
9 
9 

00 
00 

6 
6 
6 

80 
80 
80 

6 
6 
6 

80 
30 
80 

16 
16 
16 

80 
80 
80 

The  law  of  1876  required  the  assessor  to  list  and  assess  unrendered  lands 
"in  the  manner  following,  to-wit:  First,  The  name  of  the  owner.  If  un- 
known, say  unknown.  Second.  Abstract  number.  Third.  Number  of  sur- 
vey. Fourth,  Name  of  original  grantee.  Fifth.  Number  of  acres.  Sixth. 
The  true  and  full  value  thereof;"  and  to  give  such  other  description  as  may  be 
necessary  to  better  describe  the  land.  Such  assessment  was  made  as  valid  as 
if  rendered  by  the  owner.  Gen.  Laws  1876,  p.  269,  §  14.  In  form  the  rolls 
presented  followed  the  statutory  direction,  except  that  the  column  for  number 
of  surveys  was  left  blank.  It  does  not  appear,  however,  that  these  surveys 
were  numbered.  Defendant  offered  the  patents  to  James  H.  Poindexter  to 
show  that  the  "numbers  of  the  surveys"  were  692,  693,  and  694.  Such 
proof  would  have  been  fatal  to  the  rolls,  as  those  numbers  were,  in  the  rolls, 
given  as  the  abstract  numbers.  To  admit  the  rolls  in  evidence  there  should 
have  been  proof  that  the  abstract  num bei-s  were  correctly  given.  The  abstract 
number  was  necessary  to  a  legal  assessment,  and  necessary  to  identify  the 
land.  MoCormick  v.  Edwards,  6  S.  W.  Rep.  32.  The  name  of  the  original 
grantee  and  these  supposed  abstract  numbers  was  the  only  description  given 
of  the  land  in  the  rolls,  and,  without  evidence  to  show  that  the  abstract  num- 
bers were  correct,  the  rolls  were  inadmissible.  There  was  no  attempt  to  sup- 
ply this  proof.  All  the  law  of  assessing,  advertisement,  and  sale  of  property 
for  taxes  must  be  strictly  complied  with  to  confer  upon  the  collector  the  power 
to  seize  and  sell  land  so  as  to  convey  a  valid  title.  Meredith  v.  Coker,  65 
Tex.  30,  31,  and  authorities  there  cited;  McCoitnick  v.  Edwards^  6  S.  W. 
Rep.  32,  (Tyler  Term.  1887.)  It  may  be  that  the  rolls  gave  the  correct  ab- 
stract numbers,  but  there  is  nothing  in  the  record  to  show  it,  or  to  show  that 
there  was  any  attempt  to  prove  it.  The  evidence  is  indispensable.  There 
was  no  error  in  excluding  the  rolls,  the  deeds,  and  all  the  other  evidence  pro- 
posed in  relation  to  the  sale  of  the  land.  The  defendant  set  up  in  the  answer 
that  plaintiffs'  suit,  as  originally  brought,  was  for  condemnation  of  the  land 
in  use  by  the  railroad,  for  road-bed,  right  of  way,  and  section-house,  and  for 
value  of  the  same,  and  for  damages  to  the  residue  of  the  land;  that  more  than 
two  years  had  elapsed  from  the  time  of  the  trespass  to  the  time  suit  was 
brought,  which  it  had  pleaded  in  bar  of  the  damages,  and  that  plaintiffs  had 
abandoned  the  suit  so  brought  and  changed  into  suit  of  trespass  to  try  title, 
after  invoking  the  jurisdiction  of  the  court,  and  asked  that  the  plaintiffs  be 
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lield  by  their  original  pleadings.  To  this  part  of  the  answer  the  court  sus- 
tained a  special  exception.  The  answer  was  inaccurate  in  the  statement  as  to 
the  nature  of  the  original  suit  and  the  first  amended  petition.  The  suit,  as 
originally  brought,  was  for  the  recovery  of  the  land  and  damages  for  rents 
and  profits  and  special  injury  to  the  same,  with  an  alternative  prayer  if 
such  relief  could  not  be  granted,  for  condemnation  of  the  land  appropriated 
hy  the  road,  and  damages  to  the  remainder.  The  first  amended  petition  was 
in  the  same  form.  The  second  amended  petition,  upon  which  the  case  was 
tried,  merely  abandoned  the  alternative  prayer,  leaving  the  main  suit  for  the 
recovery  of  the  land  as  it  originally  was.  This  was  plaintiffs^  right.  (Rule 
;i3,  47  Tex.  623.)  Defendant  had  pleaded  the  statute  of  limitations  of  two 
years  as  a  bar  to  the  recovery  of  the  damages  in  case  of  a  condemnation,  but 
4;his  was  only  a  defense,  and  gave  defendant  no  right  to  prevent  an  abandon- 
ment of  that  part  of  the  plaintiffs^  suit.  It  could  not  prejudice  the  defendant 
in  any  right;  it  simply  dispensed  with  the  necessity  on  the  part  of  the  defend- 
ant to  make  defense  to  that  part  of  the  suit  abandoned.  A  wrong  direction 
was  given  to  the  case  by  an  erroneous  ruling  of  the  court.  Defendant  asked 
that  the  land  appropriated  by  the  railroad  be  condemned  without  the  usual 
•damages,  because  the  damages  were  barred  by  limitation.  This  was  after  the 
plaintiffs  abandoned  the  alternative  prayer  noticed  above.  The  plaintiff  ex- 
•cepted  to  this  part  of  the  answer  because  the  court  had  no  jurisdiction  to  con- 
>demn  the  land  at  the  instance  of  the  railroad.  The  court  overruled  the  ex- 
ception, except  as  to  the  plea  of  limitation,  which  was  sustained.  The  entire 
exception  should  have  been  sustained.  The  ruling  allowed  the  defendant  to 
•change  the  nature  of  plaintiffs*  suit  from  trespass  to  try  title  to  a  proceeding 
to  condemn  the  land  appropriated  by  the  road,  and  to  ascertain  the  damages. 
A  railway  company  can  apply  to  the  county  judge  in  certain  cases,  and  have 
special  commissioners  appointed  to  assess  the  damages  for  right  of  way,  and 
^y  such  proceeding  have  the  land  upon  which  it  enters  condemned.  Rev.  St. 
art.  4181,  and  following  to  art.  4208.  The  statutory  method  of  condemning 
land  to  railroad  uses  is  granted  to  the  company,  and  it  has  been  decided  that 
it  can  resort  to  no  other.  Such  method  is  not  given  to  the  owner  of  the  land, 
■and  hence  he  can  resort  to  any  tribunal  havibg  jurisdiction  of  the  amount 
claimed  as  damages.     Railtvay  Co.  v.  Benitos,  59  Tex.  327. 

The  plaintiffs  had  their  option  to  sue  for  the  land,  or  for  the  value  of  that 
portion  of  it  in  use  by  the  railroad  and  damages  to  the  remainder.  They 
elected  to  sue  for  the  land,  abandoning  the  prayer  in  the  alternative  before 
Averted  to,  doubtless  because  the  trespass  whs  committed  by  the  defendant 
September  1,  1881,  and  the  suit  was  not  filed  until  December  30,  1883,  the 
time  being  ample  to  bar  the  right  to  recover  damages  under  a  proceeding  to 
condemn.  liailroad  Co,  \,Chaffln,  60  Tex.  553.  The  court  had  no  jurisdic- 
tion, without  the  consent  of  the  plaintiffs,  to  change  the  suit  to  a  proceeding 
to  condemn  on  behalf  of  the  defendant.  Plaintiffs  had  asked  for  no  such  re- 
lief,  and  defendant  could  only  seek  it  thix)ugh  the  tribunal  and  in  the  manner 
prescribed  in  the  statute  for  the  benefit  of  railroads.  The  court  heard  the  evi- 
dence as  in  a  suit  to  condemn  under  the  statute,  instructed  the  jury  to  find 
the  land  for  plaintiffs,  and  submitted  special  issues  to  them  requiring  them 
to  find  the  value  of  the  land  in  use  by  the  railroad,  the  damages  as  to  the  re- 
mainder of  the  land,  and  the  damage  by  the  taking  of  the  land  upon  which 
the  section-house  is  built;  and,  upon  the  findings  of  the  jury,  the  plaintiffs 
moved  for  judgment  in  their  favor  for  the  land  in  controversy,  and  if  this 
could  not  be  done,  then  for  judgment  for  the  two  acres  upon  which  the  sec- 
tion-house stands,  for  damages  caused  by  the  construction  of  the  road  to  the 
land  not  taken  by  the  defendant,  for  the  value  of  the  land  taken,  and  the  value 
of  the  improvements  thereon.  But  the  court  rendered  judgment  condemning 
the  87  acres  in  use  as  a  road-bed  and  right  of  way  and  the  two  acres  used  for 
section-house,  and  for  plaintiffs  for  $129.50,  value  of  the  87  acres,  ^200,  value 
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of  the  section-house  tract,  $1,700  damages  done  to  the  remainder  of  the  Iand» 
and  8  per  cent,  interest  on  all  said  sums  from  September  1, 1881,  aggregating 
$2,827.32.  Defendant  complains  that  there  was  error  in  this  Judgment;  that 
the  $1,700  was  excessive;  and  that  all  the  damages  were  barred  by  limitation. 
We  are  not  prepared  to  say  the  verdict  was  in  this  respect  excessive.  It  is 
true,  the  most  of  the  witnesses  put  the  damages  at  $1,000,  but  there  was  evi- 
dence tending  to  show  that  it  was  as  much  as  given  in  the  verdict.  There 
was  no  plea  of  limitation  to  the  damages;  the  plea  had  been  stricken  out. 
Defendant  says  there  was  error  in  the  judgment  in  according  $200  as  the 
"value"  of  the  land  used  for  a  section-house.  The  jury  found  the  $200  as 
"damages,"  not  as  "value."  We  think  the  verdict  for  $1,700  included  all  the 
damages  done  to  the  land  not  taken  by  the  defendant.  The  questions  pro- 
pounded to  the  jury  by  the  court,  on  these  points,  were  as  follows:  "What 
damage,  if  any,  has  been  done  to  the  remainder  of  plaintiffs*  said  three  tracts 
by  the  taking  and  appropriating  said  land  by  defendant?  The  jury  answered: 
$1,700."  "What  damage,  if  any,  have  the  plaintiffs  suffered  by  the  taking  of 
the  land  upon  which  the  section-house  is  built?  The  jury  answered:  $200." 
There  was  evidence  tending  to  show  that  the  damages  to  the  land  would  be 
increased  by  having  a  house  in  the  middle  of  the  three  tracts  of  land,  occupied 
by  railroad  hands,  and  this  was  doubtless  what  was  meant  by  the  interroga- 
tory and  the  verdict;  but  it  seems,  from  the  questions  and  the  verdict,  that 
the  $1,700  was  intended  as  the  aggregate  amount  of  damages  done  to  the  land, 
and  the  $200,  the  particular  amount  suffered  on  account  of  the  section-house. 
The  court  construed  the  $200  to  be  the  value  of  the  section-house  land. 
Neither  the  question  nor  the  verdict  authorized  this  conclusion.  The  assign- 
ment of  error  in  this  particular  should  be  sustained.  As  to  the  statute  of 
limitations,  pleaded  and  insisted  on  by  the  defendant  all  through  the  trials 
even  after  it  was  stricken  out  by  the  court,  it  may  be  necessary  to  state  that* 
in  suits  of  trespass  to  try  title,  the  general  law  of  limitation  as  to  injury  to 
the  estate  of  another  does  not  apply.  When  the  suit  is  strictly  for  damages 
to  an  estate  or  to  land,  the  general  law  of  limitation  is  applicable,  but  when 
the  suit  is  in  trespass  to  try  title,  the  statute  regulating  such  suits  governs. 
Rev.  St.  arts.  4809,  4814, 4815.  There  was  no  error  in  excluding  the  evidence 
of  E.  M.  Heath  as  to  his  agency.  The  plea  of  estoppel  set  up  by  defendant  was 
that  defendant  entered  upon  the  land  by  consent  of  the  plaintiffs.  The  evi- 
dence offered  in  support  of  the  plea  was  that  E.  M.  Heath  was  agent  of  plain- 
tiffs to  negotiate  sales  for  the  land,  but  there  was  a  stipulation  in  the  power 
that  he  was  not  to  make  deeds.  By  such  an  agency  he  had  no  authority  to 
deed  the  right  of  way  to  defendant  with  or  witliout  consideration.  He  had 
no  power  or  authority  to  dedicate  any  of  the  land  to  the  railroad  as  a  right  of 
way.  His  authority  was  limited,  and  he  could  not  exceed  it  so  as  to  bind  his 
principals.  Reese  v.  Medlock,  27  Tex.  120;  Mc Alpine  y.  Cassidp,  17  Tex. 
462.  X 

We  conclude  the  judgment  ought  to  be  reversed*  and  the  cause  remanded 
for  a  new  trial. 

Willie,  C.  J.    Report  of  commissioners  examined,  their  opinion  adopted, 
and  the  judgment  reversed,  and  cause  remanded. 


Houston  &  T.  C.  Ry.  Co.  v.  Lee. 
(Supreme  Covrt  of  Texas.    January  81, 1888.) 

Railroad  Coxpanibs— Nbgligbnoe— Proov— Rbvibw  on  Appeal. 

Where  the  evidence  in  an  action  for  personal  injury  as  to  the  rate  of  speed  and 
condition  of  the  track  at  the  time  of  the  accident  is  conflicting.  l>ut  plaintiffs  evi- 
dence tends  to  show  that  the  train  was  ninninff  at  a  high  rate  of  speea,  that  the  ties 
were  rotten  and  the  road-bed  in  an  unsafe  condition  at  the  point  where  the  accident 
occurred,  and  defendants  evidence  as  to  the  appearance  of  the  nuts,  bolts,  and  bars 
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used  in  connecting  the  rails  and  the  appearance  of  the  rails  tends  to  show  that  they 
had  been  removed  by  some  malicious  person,  but  no  evidence  was  given  as  to  who 
removed  them,  or  that  any  person  was  seen  about  the  place,  a  judgment  for  plaintiff 
will  not  be  set  aside  as  against  the  weight  of  evidence. 
3.  Damages — Excessive— Personal  Injuries. 

A  verdict  of  $6,938  awarded  to  a  woman  for  personal  injuries,  who  had  been  in 
good  health,  where  the  evidence  as  to  the  nature  and  extent  of  the  injury  was  con- 
flicting but  tends  to  show  that  she  had  received  internal  injuries  resulting  in  uter- 
ine troubles  from  which  she  was  suffering  at  the  time  of  the  trial,  will  not  be  set 
aside  as  excessive.^ 

Error  from  district  court,  Brazos  county;  Norman  (t.  Kittrell,  Judge. 

This  action  was  brouglit  by  Miss  Lizzie  Lee  against  the  Houston  &  Texas 
Central  Railway  Company  to  recover  damages  for  personal  injury.  Plaintiff 
recovered  $6,933.  Defendant  brings  error  from  a  judgment  of  the  court  over- 
ruling a  motion  for  a  new  trial. 

O.  T,  Holt,  for  plaintiff  in  error.    Spencer  Ford,  for  defendant  in  error. 

Gaines,  J.  This  suit  was  brought  in  the  court  below  by  defendant  in  error 
against  plaintiff  in  error  to  recover  damages  for  personal  injuries  alleged  to 
have  accrued  to  her  by  the  derailment  of  a  coach  upon  the  company's  railroad 
upon  which  she  was  traveling  as  a  passenger.  The  third  and  fifth  are  the  only 
assignments  of  error  relied  upon  in  the  brief  of  the  plaintiff  in  error.  Taking 
them  in  reverse  order  they  are  aa  follows:  (5)  "Because  the  verdict  of  the 
jury  is  contrary  to  the  law  and  evidence  in  this,  that  all  the  evidence  shows 
that  the  accident  was  caused  by  some  malicious  person  removing  the  taps, 
nuts,  bolts,  and  spilces  from  the  rails,  and  that  these  acts  and  doings  threw 
the  train  from  the  track."  (3)  "Because  the  verdict  of  the  jury  is  grossly 
excessive  in  this,  it'was  shown  that  immediately  after  the  accident  the  plain- 
tiff, Lizzie  Lee,  was  attending  parties  and  dances  in  the  neighborhood  in  which 
she  lived,  and  participated  in  all  dances,  and  remained  at  some  as  late  as  one 
o'clock  A.  M." 

An  outline  of  the  evidence  bearing  upon  the  fifth  assignment  is  as  follows: 
The  plaintiff  proved  that  she  was  a  passenger  on  the  regular  passenger  train 
of  the  defendant  company  which  went  north  from  Houston  on  the  night  *of 
the  13th  of  November,  1884,  and  that  she  had  purchased  a  ticket;  that  just 
before  reaching  Clear  creek,  about  two  miles  south  of  Hempstead,  six  of  the 
cars  left  the  track,  and  that  upon  which  she  was  traveling  was  thrown  down 
the  embankment,  whereby  she  received  serious  personal  injuries.  Testimony 
was  also  introduced  by  her  in  chief  tending  to  show  that  at  the  time  the  acci- 
dent occurred  the  train  was  running  at  high  rate  of  speed,  and  that  at  the 
point  where  the  cars  were  thrown  from  the  track  the  ties  were  rotten  and  the 
road-bed  in  an  unsafe  condition.  The  defendant  on  the  other  hand  introduced 
witnesses  who  swore  that  its  road-bed  at  the  place  of  the  accident  was  in  a 
safe  condition;  that  the  ties  were  sound  and  laid  with  first-class  heavy  steel 
rails;  and  that  its  employes  in  charge  of  the  train  were  careful  and  competent 
men.  Several  witnesses,  some  of  whom  were  employes  and  some  passengers 
on  the  train,  also  testified  that  the  train  was  not  running  dangerously  fast. 
There  was  also  evidence  tending  to  show,  by  the  time  which  had  been  con- 
sumed in  running  from  Houston  and  intermediate  stations  to  the  place  of  the 
accident,  that  the  rate  of  speed  was  but  little,  if  any,  in  excess  of  schedule 
time  of  trains  making  that  trip.  The  cars  left  the  track  on  the  right  side,  and 
the  first  rails  which  were  displaced,  counting  from  the  south,  were  carried 
down  the  embankment  by  the  rear  wheels  and  were  found  under  them.    The 

'As  to  excessive  damages  in  actions  for  injuries  to  the  person,  see  Railway  Co.  v. 
Ware.  (Ky.)  1  S.  W.  Rep.  493,  and  note;  Railroad  Co.  v.  Hewitt,  (Tex.)  3  S.  W.  Rep. 
705:  Raibroad  Co.  v.  Thompson,  (Miss.)  1  South.  Rep.  840;  Triese  v.  City,  (Minn J  32 
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rail  immediately  in  rear  of  the  first  that  was  detached  remained  in  its  place. 
The  witnesses  swore  that  there  was  no  signs  of  violence  upon  it  at  the  point 
of  disconnection.  There  were  nuts  and  bolts  found  near  the  joint,  which  bore- 
no  signs  of  having  been  torn  asunder  by  force.  An  angle-plate  was  found 
down  the  embankment,  which  was  not  warped  or  bent,  and  had  fresh  rust 
upon  one  side  of  it.  Defendant's  witnesses  also  testified  the  spike-holes  in 
the  cross-ties,  from  which  the  rails  were  displaced  were  not  enlarged  as  they 
would  have  been  had  the  spikes  been  wrenched  out  by  the  rail,  but  appeared 
as  if  the  spikes  had  been  drawn  by  a  claw-bar.  It  was  also  testified  that  spikes- 
were  found  there  which  had  the  marks  of  this  implement  upon  them.  The 
section  foreman  testified  that  shortly  after  he  got  to  the  wreck  with  his  hand- 
car, which  was  within  an  hour  or  two  after  the  accident,  he  went  to  it  for  his 
claw-bar  and  wrench,  and  that  they  were  missing.  He  also  swore  that  he  left 
them  on  the  car  at  the  section  house  one  and  a  quarter  miles  distant  the  even- 
ing  before,  and  that  they  had  never  been  seen  by  him.  He  was  corroborated 
as  to  these  matters  by  one  of  his  section  men.  In  rebuttal  plaintiff  introduced 
witnesses  who  testified  that  at  and  before  the  accident  the  cars  were  running- 
at  a  very  high  rate  of  speed,  so  much  so  as  to  cause  remarks  among  the  pas- 
sengers and  to  greatly  alarm  at  least  one  of  them.  Other  witnesses  swore  that 
many  of  the  cross-ties  where  the  cars  left  the  track  were  rotten,  and  that 
though  they  attempted  to  make  a  firewith  them  they  would  not  burn.  It  was 
also  testifiecl  that  spikes  were  pulled  from  the  cross-ties  with  the  hand;  and 
one  witness  swore  that  he  forced  a  spike  into  a  tie  with  his  hand  alone  to  the- 
depth  of  three  or  four  inches.  As  to  the  condition  of  the  ties  and  rate  of  speed 
a  large  number  of  witnesses  were  examined  on  both  sides,  and  their  evidence- 
was  very  conflicting.  Upon  the  other  points  there  was  no  important  conflict 
in  the  evidence.  It  is  sufficient  to  say,  however,  that  notwithstanding  the 
conflict,  there  was  ample  testimony  to  sustain  the  verdict  of  the  jury  upon  the 
questions  of  the  safety  of  the  road-bed  and  the  rate  of  speed;  and  the  verdict 
cannot  be  set  aside,  unless  the  defendant  has  shown  that  the  accident  waa 
caused  by  the  malicious  act  of  some  third  person.  It  must  be  conceded  that 
upon  this  point  it  has  made  a  strong  case.  If  the  nuts,  bolts,  and  bars  were 
those  used  to  connect  the  rails  where  they  were  detached,  it  is  difficult  to  ac- 
count for  their  appearance  upon  any  other  hypothesis,  except  that  they  were 
removed  by  direct  human  agency.  But  that  they  were  the  same  irons  used  to- 
secure  the  joint  may  be  doubted.  The  defendant  failed  to  show  satisfactorily 
any  notice  on  part  of  any  person  to  do  the  act.  Such  outrages  are  some- 
times perpetrated,  but  their  recurrence  is  so  rare  as  not  to  be  presumed  from 
any  doubtful  circumstances.  Upon  this  point  the  defendant  company  had  no- 
direct  evidence  whatever.  No  one  was  seen  to  remove  the  bolts  or  spikes  or 
was  known  to  be  about  the  place  at  the  time  it  is  claimed  that  the  joint  was. 
disconnected.  It  is  not  necessary  for  us  to  say  what  our  conclusion  would  be 
as  to  the  facts  if  called  to  pass  upon  them  in  the  first  instance.  Where  there 
is  not  sufficient  evidence  to  sustain  a  verdict,  this  court  will  reverse  the  judg- 
ment; but  if  there  be  sufficient  evidence,  we  cannot  interfere  merely  because 
we  think  the  weight  of  the  opposing  testimony  is  against  it.  It  is  only  when 
the  verdict  appears  clearly  wrong  that  this  court  can  set  it  aside  upon  the  sole 
ground  that  it  is  against  the  weight  of  the  evidence.  The  verdict  in  this  case 
is  not  clearly  wrong;  and  therefore  the  fifth  assignment  of  error  is  not  well 
taken. 

We  are  also  of  the  opinion  that  the  damages  are  not  excessive.  It  is  true 
that  some  four  months  after  the  accident  the  plaintiff  attended  parties  and 
danced,  but  she  testified  that  she  found  after  two  or  three  experiments  in  this- 
way  she  suffered  so  much  in  consequence  that  she  had  been  compelled  to  desist 
altogether.  There  was  evidence  to  show  that  when  the  car  was  hurled  down 
the  embankment  she  was  stunned  and  rendered  unconscious,  and  that  her  ribs- 
were  broken  and  spine  injured.    She  was  under  medical  treatment  for  many 
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weeks,  and  though  she  has  been  able  to  go  about  she  has  never  been  restored 
to  health.  Before  her  injuries  she  assisted  her  father  in  the  field  picking  cot- 
ton and  hoeing,  and  did  housework  and  washing.  Since  she  had  been  able  to 
do  no  work.  There  was  evidence  tending  to  show  that  she  was  injured  in- 
ternally and  that  a  uterine  trouble  was  produced.  It  was  shown  that  she 
suffered  at  intervals  of  about  six  weeks  pains  resembling  those  of  childbirth, 
and  that  at  such  times  her  limbs  became  swollen.  These  attacks  had  contin- 
ued to  return  until  the  time  of  the  trial.  The  company  sent  a  physician  in 
their  employment  to  examine  into  her  injuries.  She  answered  freely  all  his 
questions  and  submitted  to  a  personal  examination  as  far  as  modesty  would 
permit.  He  was  placed  upon  the  stand  by  defendant,  but  was  not  examined 
concerning  the  extent  of  her  injuries.  When  asked  his  opinion  out  of  court 
by  counsel  for  the  plaintiff,  he  declined  to  answer  their  questions.  It  was  the 
peculiar  province  of  the  jury  to  assess  the  damage,  and  such  being  the  evidence 
we  cannot  say  that  a  verdict  for  $6,933  was  excessive.  We  find  no  error  in 
the  judgment,  and  it  is  affirmed. 


Banks  v.  State. 

{Cawrt  of  Appeals  of  Texas.    January  28, 1888.) 

Homicide — Murdeb  in  First  Dbobee — ^Indictment. 

An  indictment  alleging  that  "defendant  did,  with  malice  aforethought,  kill  H.  by 
shooting  her  with  a  pistol, "  is  sufficient  to  sustain  a  conviction  for  murder  in  the 
first  degree. 

Appeal  from  district  court.  Chambers  county;  E.  Hobby,  Judge. 

Chilis  Banks  was  convicted  of  the  crime  of  murder,  and  sentenced  to  be 
hung.    Defendant  appealed. 

William  Chambers f  for  appellant.  Asst,  Atty,  Gen,  Davidson,  for  the 
State. 

Hurt,  J.  For  the  murder  of  Martha  Henderson,  the  appellant,  Chilis 
Banks,  was  tried  and  convicted  of  murder  of  the  first  degree,  with  the  deatli 
penalty  awarded  against  him.  In  arrest  of  the  judgment,  the  following  mo- 
tion was  presented  and  overruled:  "That  the  indictment  is  fatally  defective 
in  this;  that  it  does  not  charge  that  defendant  killed  and  murdered  Martha 
Henderson. "  The  indictment  alleges  that  defendant  "did,  with  malice  afore- 
thought, kill  Martha  Henderson  by  shooting  her  with  a  pistol."  It  is  the  set- 
tled doctrine  of  this  court  that  to  allege  that  the  killing  was  with  "malice 
aforethought,"  is  equivalent  to  alleging  that  the  homicide  was  committed 
with  express  "malice  aforethought."  This  being  the  case,  this  indictment, 
in  legal  effect,  charges  that  defendant  did,  with  express  malice  aforethought, 
kill  Martha  Henderson  by  shooting  her  with  a  pistol.  The  question  raised 
and  insisted  upon  by  the  appellant  is  that  it  must  be  alleged  that  the  accused 
did  "murder"  the  deceased.  We  hold  it  sufficient  in  this  respect  if  the  acts, 
elements,  and  intentions  which  compose  the  offense  are  set  forth  in  plain  and 
intelligible  language.  Hence,  conclusions  from  the  acts  and  intentions  need 
not  be  alleged.  Applying  this  rule  to  the  indictment  under  discussion,  it  will 
be  found  amply  sufficient.  Why?  Because  it  is  impossible  for  a  person  to 
shoot  and  kill,  with  his  express  malice,  a  human  being,  and  not  be  guilty  of 
murder  in  the  first  degree.  Willson,  Crim.  Forms,  388,  and  notes.  The  rec- 
ord contains  neither  astatement  of  the  facts,  nor  a  bill  of  exceptions,  nor  have 
we  the  aid  of  a  brief  for  the  appellant.  Then  there  is  nothing  to  be  revised 
by  this  court  except  the  sufficiency  of  the  indictment,  and  the  correctness  of 
the  charge  of  the  court.  The  indictment  is  good,  and,  in  the  absence  of  a 
statement  of  facts,  we  find  no  error  in  the  charge  requiring  the  reversal  of 
the  judgment,  and  It  is  affirmed. 
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Cabr  V.  State. 
{Cmvrt  of  Appeals  of  Texas.    January  28, 1888.) 

1.  Criminal  Law — Infancy — Proof  of  Criminal  Capacitt. 

In  a  trial  for  burglary,  where  it  is  proven  that  defendant  is  over  9  but  under  18 
years  of  age,  the  burden  of  proof  is  on  the  state  to  show  that  at  the  time  he  com- 
mitted the  offense  he  understood  the  illegality  of  the  act 

2.  Same. 

It  is  competent  for  witnesses  to  state  that,  in  their  opinion,  defendant,  who  was 
under  I'd  years  at  the  time  of  the  commission  of  a  burglsuy,  had  sufficient  discretion 
to  understand  the  illegality  of  the  act;  the  witnesses  heaving  stated  the  grounds 
upon  which  their  opinion  was  based. 
8.  Same. 

When  the  court,  in  its  charge,  fully  presented  the  law  as  to  the  defense  of  in- 
fancy, and  the  discretion  of  an  infant,  it  was  not  error  to  refuse  defendant's  special 
instruction  on  that  point. 

4.  Same— Evidence— Confession. 

When  defendant  was  cautioned  that  a  confession  eould  be  used  against  him.  and 
it  was  not  made  under  the  influence  of  fear,  or  by  a  promise  of  benefit,  it  is  aomis- 
sible  against  him.^ 

5.  Same. 

When  the  confession  of  a  defendant  was  contradicted  In  part,  the  jury  could  re- 
ceive one  portion  as  true  and  reject  the  part  which  had  been  oontradicted  by  other 
testimony.* 

6.  Same— Circumstantial  Evidence- Instruction,  when  Required. 

When  defendant  confessed  that  he  entered  a  house  with  intent  to  commit  theft, 
as  the  case  was  not  wholly  founded  on  circumstantial  evidenoe,  an  instruction  on 
that  question  was  properly  refused. 

Appeal  from  district  court,  Red  River  county;  D.  H.  Scott,  Judge. 

Arthur  Carr,  a  colored  boy  over  9  but  under  13  years  of  age,  was  tried  for 
burglary.  The  witnesses  for  the  state  testified  that  he  was  unusually  intelli- 
gent for  his  age,  being  able  to  read  and  write  well.  He  confessed  to  the 
city  marstial,  being  properly  cautioned  as  to  the  effect,  that  he  entered  the 
store  in  which  the  burglary  was  committed,  being  threatened  by  another 
person  that  if  he  did  not,  his  head  would  be  blown  off.  This  latter  portion 
of  his  testimony  was  contradicted.  Defendant  was  convicted  and  sentenced 
to  two  years  in  the  penitentiary.    Defendant  appealed. 

JSims  &  Wright,  for  appellant.     Asst,  Atty.  Oen,  Davidson,  for  the  State. 

WiLLSON,  J.  At  the  time  of  the  commission  of  the  offense,  the  evidence 
shows  that  the  defendant  was  over  9  but  under  13  years  of  age.  His  non- 
age being  established,  the  burden  devolved  upon  the  state,  in  order  to  subject 
him  to  punishment,  to  prove  that  at  the  time  he  committed  the  offense,  if  he 
did  commit  it,  he  understood  the  nature  and  illegality  of  the  act.  Proof  that 
he  knew  the  difference  between  good  and  evil,  or  that  he  was  possessed  of 
the  intelligence  of  ordinary  boys  of  his  age,  does  not  fill  the  requirements  of 
the  law.  It  must  be  shown  that  he  had  sufficient  discretion  to  understand 
the  nature  and  illegality  of  the  particular  act  constituting  the  crime.  It  is 
not  required  that  proof  of  discretion  should  be  made  by  direct  and  positive 
testimony.  In  most  instances,  circumstances  of  education,  habits  of  life, 
general  character,  moral  and  religious  instructions,  and  oftentimes  the  cir- 
cumstances connected  with  the  offense  charged,  will  be  sufficient  to  satisfy 

1  As  to  the  admissibility  of  confessions,  see  Corley  v.  State,  (Ark.)  ante,  265,  and 
note;  Gentry  v.  State,  (Tex.)  6  S.  W.  660. 

«The  state,  on  the  trial  of  an  Indictment  for  larceny,  can  show  voluntary  statements 
of  defendant,  and  that  they  are  contradictory  and  untrue.  State  v.  Bishop,  (N.  C.)  4  S. 
£.  Rep.  357.  If  the  prosecution  relies  on  the  confession  alone,  the  prisoner  is  entitled 
to  the  full  effect  of  a  portion  of  the  confession  which  goes  in  nis  favor;  but  the  prose- 
cution may  contradict  by  evidence  such  portion  of  the  confession,  and  the  jury  may 
convict  notwithstanding  it,  if  aU  the  evidence  taken  together  warrants  that  finding. 
U.  S.  V.  Long,  80  Fed.  Rep.  678. 
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the  jury  that  the  defendant  had  the  discretion  required  to  render  him  re- 
sponsible for  the  crime.  Willson,  Tex.  Crim.  Laws,  §§  71-74.  On  the  trial 
of  this  case  the  court,  over  the  objections  of  the  defendant,  permitted  several 
witnesses  to  state  their  opinions  as  to  the  discretion  of  the  defendant,  and 
these  rulings  of  the  court  are  presented  for  revision  by  proper  bill  of  excep- 
tion, and  insisted  upon  as  error.  The  precise  question  thus  presented  has 
never  been  directly  adjudicated  by  the  courts  of  last  resort  in  this  state.  A 
familiar  general  rule  of  evidence  is  that  witnesses  can  only  speak  as  to  facts, 
and  cannot  be  permitted  to  state  their  belief  or  opinions.  But  to  this  general 
rule  there  are  well-settled  exceptions,  one  of  which  is  that  where  the  issue  is 
as  to  the  sanity  of  a  person,  even  witnesses  who  are  not  experts  are  permitted 
to  state  their  opinions  and  conclusions  upon  the  facts  to  which  they  testify. 
Willson.  Tex.  Grim.  Laws,  §  87.  See,  also,  as  to  other  exceptions.  Cooper  v. 
StaU,  23  Tex.  331;  Whart.  Crim.  Ev.  §§  459,  460;  Hose.  Crim.  Ev.  (7th  Ed.) 
143.  144.  Should  the  exception  which  applies  where  the  issue  is  sanity  apply 
in  this  case?  We  can  see  no  good  reason  why  it  should  not.  In  the  two 
cases  the  inquiry  is  substantially  the  same;  that  is,  the  mental  status  of  the 
defendant  at  the  time  of  the  commission  of  the  act.  The  two  issues  are  anal- 
ogous, if  not  precisely  the  same,  and  it  seems  to  us  that  evidence  which  is 
competent  upon  the  one  should  be  held  competent  upon  the  other.  We  hold, 
therefore,  that  it  was  not  error  to  permit  the  witnesses  to  state  their  opinions 
that  the  defendant,  at  the  time  of  the  commission  of  the  burglary,  had  suffi- 
cient discretion  to  understand  the  nature  and  illegality  of  the  acts  constituting 
that  crime,  said  witnesses  having  stated  the  facts  upon  which  their  opinions 
were  based;  that  is,  their  acquaintance  with  the  defendant;  that  he  was  a 
bright  boy,  could  read  and  write,  etc.  As  to  the  weight  to  be  given  to  these 
opinions,  that  was  a  matter  for  the  jury  to  consider  and  determine,  and  does 
not  relate  to  the  admissibility  of  the  opinions  as  evidence.  With  respect  to 
the  charge  of  the  court  upon  the  issue  of  the  defendant's  discretion,  it  is  in 
our  opinion  correct,  and  presents  the  defense  of  infancy  affirmatively  and 
clearly.  It  was  not  error,  therefore,  to  refuse  to  give  the  special  instruction 
requested  by  the  defendant's  counsel  upon  said  issue.  As  to  the  admissi- 
bility of  the  defendant's  confession,  we  think  there  can  be  no  doubt.  He 
was  properly  cautioned,  before  making  the  confession,  that  it  could  be  used 
against  him.  It  was  not  made  under  the  influence  of  fear,  or  of  any  posi- 
tive promise  of  a  benefit  to  be  gained  by  him  by  making  it.  Under  the  rules 
now  governing  the  admissibility  of  confessions,  we  do  not  think  the  court 
erred  in  admitting  the  confession.  Rice  v.  8tate,  22  Tex.  App.  654,  3  S.  W. 
Bep.  791;  TTiompson  v.  State,  19  Tex.  App.  595.  That  portion  of  the  de- 
fendant's confession  which  stated  that  in  burglarizing  the  house  he  acted 
under  compulsion  of  another  party  was  contradicted  by  the  testimony  of  the 
party  named.  It  was  for  the  jury  to  determine  the  credibility  and  weight  of 
the  evidence,  and  in  doing  so  it  was  within  their  province  to  believe  one 
portion  of  the  confession  to  be  true,  and  to  reject  as  untrue  another  portion 
which  had  been  contradicted  by  other  testimony  adduced.  Defendant  having 
confessed  that  he  entered  the  house  with  intent  to  commit  theft  therefrom, 
the  case  is  not  one  in  which  the  conviction  was  sought  or  wholly  founded 
upon  circumstantial  evidence,  and  it  was  not  necessary,  therefore,  that  the 
court  should  instruct  the  jury  with  regard  to  circumstantial  evidence. 

We  have  given  this  case  a  careful  consideration,  and  we  find  no  reversible 
error  disclosed  in  the  record.  While  the  evidence  of  defendant's  guilt  cannot 
be  said  to  be  entirely  free  from  suspicion  and  doubt,  still  it  must  be  regarded 
as  legally  sufficient  to  support  the  conviction.  The  judgment  is  therefore 
affirmed. 
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Bx  parte  Dampier. 
(C&wrt  of  Appeals  of  Texas.    January  28, 1888.) 

Criminal  Law— Sentence— Discharge— Rev.  St.  Tex.  Art.  8597. 

Under  Rev.  St.  Tex.  art.  8597,  providing  that  a  convict  committed  to  jail  for  non- 
payment  of  fine  and  costs  shall  oe  credited  one  dollar  per  day  for  each  day^s  labor^ 
and  shall  be  discharged  when  they  are  satisfied  at  such  rate,  a  county  convict  who 
has  worked  at  the  county  farm  a  sufficient  time  to  satisfy  his  fine  is  entitled  to  hi& 
discharge. 

Appeal  from  Milam  county  court ;  E.  Y.  Terral,  Judge. 

Application  ex  parte  S.  L.  Dampier  for  release  on  habeas  corpus, 

I,  iS.  Henderson,  for  relator.     Asst.  Aity,  Gen.  Davidson^  for  the  State. 

"WiLLSON,  J.  There  is  but  one  question  presented  for  our  decision  in  this 
case.  It  is  as  foUows:  When  a  county  convict  has  worked  on  a  county  farm 
a  sufficient  number  of  days  to  discharge  the  fine  and  costs  adjudged  against 
him,  at  the  rate  of  one  dollar  per  day,  is  be  entitled  to  be  discharged  from  fur- 
ther confinement?  We  are  of  the  opinion  that  this  question  must  be  answered 
in  the  affirmative.  Article  8597,  Rev.  St.,  provides:  "When  a  convict  wha 
has  been  committed  to  jail  in  default  of  payment  of  fine  and  costs  is  required 
to  do  manual  labor,  he  shall  be  credited  upon  such  fine  and  costs  at  the  rate 
of  one  dollar  for  each  day  he  may  labor;  and  upon  satisfaction  of  such  fine 
and  costs  in  full,  at  said  rate,  he  shall  be  discharged. "  The  above-quoted 
article  has  never  been  repealed,  or  in  any  respect  changed.  It  is  in  no  man- 
ner affected  by  the  act  of  May  4,  1882,  (17th  Leg.,  called  session,  p.  16,)  nor 
by  act  of  March  1,  1887,  (20th  Leg.  p.  11.)  These  acts  are  amendatory  of  ar- 
ticle 3602,  Rev.  St.,  which  article  and  said  amendatory  acts  relate  exclusively 
to  the  hiring  out  of  county  convicts,  and  have  no  application  whatever  to  the 
case  of  a  convict  who  has  been  required  to  work  upon  a  county  farm  or  upon 
the  public  roads.  In  this  case  the  convict  has  worked  upon  the  county  farm 
for  a  sufficient  length  of  time  to  satisfy  in  full  the  amount  of  the  fine  and  costs 
adjudged  against  him,  at  the  rate  of  one  dollar  for  each  day  he  has  labored, 
and  he  is  entitled  to  be  discharged  from  further  confinement  under  said  con- 
viction. 

The  judgment  of  the  county  judge,  refusing  to  discharge  him,  is  set  aside, 
and  it  is  ordered  that  A.  J.  Lewis,  sheriff  of  Milam  county,  respondent  herein^ 
forthwith  release  and  discharge  the  applicant  from  further  custody  and  con- 
finement under  and  by  virtue  of  said  conviction,  and  that  said  respondent  paj 
the  costs  of  this  proceeding.     Ordered  accordingly. 


Fuller  v.  State. 
{Court  of  Appeals  of  Texas.    January  28, 1888.) 
Lakcent— Proof  of  Cobpus  Delicti— Circumstantial  Evidence. 

The  only  proof  of  the  corpus  delicti  upon  a  trial  for  horse  theft  being  that  the 
animal,  having  been  taken  from  its  range  without  the  owners  consent,  was  after- 
wards found  in  the  possession  of  a  third  person,  who  had  bought  it  from  the  defend- 
ant, an  omission  to  instruct  the  jury  as  to  the  law  regarding  circumstantial  evi- 
dence, is  error  calling  for  a  new  trial.  ^ 

Appeal  from  district  court,  McLennan  county;  W.  M.  Flournoy,  Special 
Judge. 

Appeal  by  Ben  Fuller  from  a  conviction  for  the  theft  of  a  mare,  the  prop- 
erty of  August  Dulock.  Upon  the  trial  August  Duiock  testified  that  he  owned 
two  mares  on  or  about  the  date  alleged  in  the  indictment.  Their  accustomed 
range  was  contiguous  to  his  farm.  After  using  the  animals  all  day  on  the 
day  alleged  in  the  indictment,  he  turned  them  upon  their  range.     When  h& 

>See,  also,  Guajardo  v.  State,  (Tex.)  post^  831. 
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looked  for  tliem  a  day  or  two  later,  he  failed  to  find  them,  but  afterwards 
went  to  Corsicana,  and  found  the  animal  mentioned  in  the  indictment  in  the 
possession  of  John  Harrall,  who  told  him  that  he  had  bought  it  from  defendant. 
Witness  proved  his  property,  and  received  it  from  Mr.  Harrall.  Witness  did 
not  consent  for  defendant  to  take  his  mare.  John  Harrall  testified  that  he 
bought  the  animal  described  in  the  indictment  from  the  defendant. 

Pearre  d:  Boynton,  for  appellant.  W.  L,  Davidson^  Asst.  Atty.  Gen.,  for 
the  State. 

WiLLsoN,  J.  This  conviction  is  founded  wholly  upon  circumstantial  ev- 
idence, and  the  trial  judge  omitted  to  instruct  the  jury  in  relation  to  that  char- 
acter of  evidence.  This  is  error,  for  which  the  conviction  must  be  set  aside. 
Counts  v.  State,  19  Tex.  App.  450.  The  assistant  attorney  general  confesses 
this  error.    The  judgment  is  reversed,  and  the  cause  is  remanded. 


GuAjARDO  V.  State. 
{Court  of  Appeals  of  Texas.    February  1, 1888.) 

1.  Criminal  Law— Evidbnob — Character. 

Upon  a  trial  for  theft,  depending  upon  circumstantial  evidence,  the  state  has  no 
right  to  prove,  over  defendant's  objection,  that  he  had  been  a  convict  in  the  peni- 
tentiary. 

2.  Same. 

No  reason  need  be  given  for  such  objection,  under  Dist.  Ct.  Rules  Tex.  No.  57, 
providing  that  if  evidence  objected  to  is  obviously  competent  and  admissible  as 
tending  to  prove  any  of  the  facts  in  issue,  a  reason  snould  oe  assigned  for  the  objec- 
tion. 

3.  Larceny— Proof  of  Corpus  Delicti— Circumstantial  Evidence. 

The  only  proof  of  the  corpus  delicti  VLpon  a  trial  for  horse  theft  being  that  the 
horses  were  taken  from  the  owner's  inclosure,  unseen  by  any  one,  and  afterwards 
found  in  defendant's  possession,  an  omission  to  instruct  the  jury  as  to  the  law  re- 
garding circumstantial  evidence  is  errdr,  calling  for  a  new  triaL* 

Appeal  from  district  court,  Nueces  county;  J.  C.  Russell,  Judge. 

Appeal  by  Nicolas  Guajardo  from  a  conviction  for  theft  of  horses  taken  from 
theowner's  inclosure  in  the  night-time,  and  afterwards  found  in  defendant's 
possession.    No  one  saw  the  taking. 

Waul  d:  Walker,  for  appellant.    Asst,  Atty,  Gen,  Davidson,  for  the  State, 

Hurt,  J.  This  appeal  is  from  a  conviction  for  theft  of  a  horse,  and  the 
case  is  submitted  by  the  assistant  attorney  general  on  confession  of  error. 
Over  objection  of  appellant,  the  state  proved  that  he  (appellant)  had  lived  in 
the  penitentiary  as  a  convict  for  the  last  four  or  five  yeara.  This  fact  being 
elicited  by  a  question  not  necessarily  calling  for  such  an  answer,  counsel  for 
appellant  also  moved  the  court  to  exclude  this  matter  from  the  consideration 
of  the  jury,  and,  the  court  refusing,  an  exception  was  reserved.  We  will  not 
discuss  the  competency  of  such  supposed  evidence.  The  action  of  the  court 
in  admitting  and  refusing  to  exclude  this  matter  from  the  jury,  was  simply,, 
whether  intended  or  not,  an  outrage  upon  the  rights  of  the  accused.  It  may 
be  contended  that,  as  no  reason  or  ground  of  objection  was  stated  by  counsel 
for  appellant,  defendant  cannot  complain  of  the  ruling  of  the  court.  The  rule 
upon  this  subject  is  that  if  the  evidence  is  obviously  competent  and  admissible 
as  tending  to  prove  any  of  the  facts  put  in  issue  by  the  pleadings,  then,  a  rea- 
son should  be  assigned  for  objecting  to  it.  Dist.  Ct.  Rules,  No.  57.  That  ap- 
pellant had  lived  as  a  convict  in  the  penitentiary  for  the  last  four  or  five  years 
was  not  competent  and  admissible  evidence  to  prove,  or  tend  to  prove,  any 
issue  raised  in  this  case,  hence  no  ground  of  objection  to  its  admissibility  was 
required. 

'See,  also,  Puller  v.  State,  (Tex.)  ante,  330. 
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This  is  a  case  depending  alone  for  conviction  upon  circumstantial  evidence. 
The  rules  applicable  to  such  a  case  should  be  given  in  charge  to  the  jury. 
This  was  not  done,  which  was  error.  For  the  errors  above  noticed,  the  judg- 
ment Is  reversed  and  the  cause  remanded. 


Coward  v.  State. 
(Court  of  Appeals  of  Texas.    January  28, 1888.) 

1.  Larobnt— Of  Cattle— Chabob  of  Theft  of  One  Akimait-Pboof  op  Theft  of  Two. 
Where  an  indictment  charges  the  larceny  of  "one  head  of  neat  cattle, "  and  the 
evidence  shoves  the  theft  of  tv70  animals,  it  should  appear  for  which  animal  the  in- 
dictment is  brought,  so  that  the  court  may  explain  to  the  jury  the  only  purpose  for 
which  the  evidence  affecting  the  other  animal  is  admissible,  namely,  to  show 
motive,  identity,  etc.,  and  a  faUure  to  so  charge  is  error. 
H,  Same— Possession  of  Stolen  Property. 

Where  the  evidence  shows  an  unexplained  possession  of  property  recently  stolen, 
it  is  error  not  to  instruct  the  jury  witn  reference  thereto.^ 

Appeal  from  district  court,  Edwards  county;  J.  H.  Glabk,  Special  Judge. 
Asst.  Atty,  Oen.  Davidson,  for  appellee. 

White,  P.  J.  Appellant  was  convicted  upon  an  indictment  charging  him 
with  the  theft  "of  one  head  of  neat  cattle,"  the  property  of  William  Kelso, 
Sr.  It  is  shown  by  the  evidence  that  two  animals  belonging  to  the  alleged 
owner  were  found  with  their  ear-marks  changed  into  the  ejir-mark  of  defend- 
ant, and  the  brand  upon  one  of  the  animals  was  also  obliterated,  and  the 
brand  of  defendant  placed  upon  it.  One  was  a  cow,  the  other  was  a  yearling, 
and  the  calf  of  said  cow.  When  the  cow  was  first  seen  after  her  ear-mark 
was  changed,  she  was  in  a  pen,  and  defendant  and  another  party  were  pres- 
ent. When  she  was  claimed  as  the  property  of  Kelso,  defendant  asserted  no 
claim  to  her,  but  helped  to  turn  her  out  of  the  pen;  nor  did  he  make  any  ex- 
planation as  to  the  fact  that  the  ear-mark  had  been  changed  into  his  ear-mark. 
The  yearling  was  found  afterwards  upon  the  prairie,  with  its  mother,  and  with 
its  ear-marks  and  brand  both  changed  into  the  mark  and  brand  of  defendant. 
It  occurs  to  us  that  the  indictment  would  have  made  a  case  less  dithcult 
had  it  been  brought  for  altering  or  defacing  a  mark  and  brand,  as  provided 
in  article  760  of  the  Penal  Code.  We  see  no  good  reason,  however,  why  a 
fraudulent  taking  of  an  animal  may  not  be  evidenced  by  an  illegal  marking 
luid  branding  for  the  purpose  of  permanently  appropriating  it,  since  asporta- 
tion is  not  necessary  to  constitute  theft,  (Pen.  Code,  art.  726,)  and  since  it  is 
manifest  that  marking  or  branding  cannot  be  accomplished  without  an  actual 
manual  possession  of  the  animal  by  the  party  engaged  in  it. 

There  are  two  questions  which  present  themselves  on  the  record,  growing 
out  of  the  charge  of  the  court  with  reference  to  the  facts.  In  the  first  place, 
the  evidence  shows  the  theft  of  two  animals,  while  the  indictment  only 
charges  the  theft  of  one.  Contemporaneous  acts  or  crimes  are  admissible  as 
evidence  to  show  motive,  intent,  identity,  etc.,  and  it  was  admissible  to  prove, 
as  was  done,  that  the  marks  upon  both  animals  were  defendant's,  and  further 
to  establish  by  the  facts  stated  that  they  must  have  been  changed  at  or  about 
the  same  time.  This  tended  to  show  motive,  intent,  and  identity  of  tlie  party 
•committing  the  crime.  But  the  question  is,  which  of  the  two  animals  stolen 
was  the  one  named  in  the  indictment,  and  for  which  the  prosecution  was  be- 
ing conducted?  If  the  yearling,  then  proof  that  the  cow  also  had  been  taken 
was  proof  of  an  independent  crime,  which,  though  admissible  as  evidence  of 

'  As  to  the  weight  to  be  assigned  to  the  fact  of  the  possession  of  stolon  goods  recently 
4bfter  the  theft,  see  State  v.  Kirkpatrick,  (Iowa.)  34  N.  W.  Rep.  301,  and  note;  People  v. 
Jlynn,  (CaL)  15  Pac.  Rep.  102;  Bean  v.  State,  (Tex.)  5  S.  W.  Rep.  525;  Moreno  v.  State, 
(Tex.)  6  S.  W.  Rep.  299;  Stockman  v.  State,  Id.  298;  State  v.  Castor,  (Mo.)  5  S.  W.  Rep. 
«06;  Boyd  v.  State,  (Tex.)  6  8.  W.  Rep.  853. 
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motive,  etc.,  was  not  proof  of  the  crime  charged,  and  vice  versa.  Under  such 
a  state  of  facts  it  was  all  important  that  it  should  have  been  known  which 
animal  the  prosecution  was  claiming  a  conviction  for;  so  that  the  court  could 
explain  and  limit  in  the  charge  to  the  jury  the  only  purpose  for  which  the 
evidence  affecting  the  other  animal  was  admitted.  This  the  court  nowhere 
does  in  the  charge,  and  the  failure  to  do  so  is  reversible  error. 

Again,  the  evidence  shows  an  unexplained  possession  of  property  recently 
stolen,  and  the  jury  were  not  instructed  upon  the  rules  of  law  applicable  to 
such  a  character  of  theft.  This  omission  was  also  error.  Upon  these  two 
points  see  Boyd  v.  State,  6  S.  W.  Bep.  853,  and  authorities  cited. 

When  considered  in  the  light  of  the  evidence,  we  have  serious  doubts  if  the 
judgment  rendered  in  this  case  is  sufficiently  certain  as  to  enable  the  accused 
to  plead  it  successfully  in  bar  of  another  prosecution  for  the  same  offense. 
The  indictment  charges  the  theft  of  one  head  of  neat  cattle.  This  seems 
sufficient  in  so  far  as  that  instrument  is  required  to  allege.  Willson,  Tex. 
Grim.  Law,  §  1316.  But  the  evidence  shows  that  two  animals  were  taken, 
not  at  the  same  time,  it  would  seem,  but  under  similar  circumstances.  It  is 
impossible  to  identify  the  particular  animal  the  defendant  has  been  convicted 
of  stealing.  If  hereafter  prosecuted  for  theft  of  the  cow,  and  he  should  plead 
this  judgment  in  bar.  could  he  do  so  successfully,  should  the  state  claim  that 
the  present  prosecution  and  conviction  were  not  for  theft  of  the  cow  but  the 
yearling,  or  vice  versa  f  Such  uncertainty  could  and  should  be  avoided  by  a 
selection,  on  the  part  of  the  prosecution,  of  the  animal  for  the  theft  of  which 
the  conviction  would  be  claimed. 

The  judgment  is  reversed,  and  the  cause  remanded. 


Williams  v.  State. 
(Cowrt  of  Appeals  of  Texas.    February  1, 1888.) 

1.  Witness — ^Examination — Impeachment. 

In  a  trial  for  murder,  the  defendant's  wife  testified  that  the  deceased  made  inde- 
cent proposals  to  her  a  short  time  before  the  homicide;  that  she  never  told  any  one 
about  it  except  her  husband  and  a  third  person;  and  that  she  did  not  tell  one  C, 
when  asked  about  it,  because  she  had  decided  not  to  say  anythingr  more  about  it. 
Held  error  to  admit,  for  the  purpose  of  impeachment,  testimony  of  C,  that  shortly 
after  the  homicide  she  asked  t^e  witness  if  the  deceased  made  improper  proposala 
to  her,  to  which  witness  replied  that  he  did  not. 

2.  Same— Rbbuttai/— EvLDENCB. 

In  a  trial  for  murder  the  defendant's  wife  testified  that  the  deceased  made  inde- 
cent proposals  to  her  a  short  time  before  the  homicide;  that  she  never  told  any  one 
about  it  except  her  husband  and  a  third  person.  Held  error  to  exclude  the  testi- 
mony of  the  third  i>er8on.  introduced  for  the  purpose  of  rebutting  impeaching  tes- 
timony, that  the  witness  nad  made  such  statements  to  him,  and  thai  he  advised  her 
not  to  teU  any  one  else  about  it  then. 

8.  Homicide — Manslaughter— Provocation— Instruction. 

In  a  murder  trial,  the  evidence  showed  that  the  deceased  made  indecent  proposals 
to  the  defendant's  wife,  and  cursed  her  in  the  morning,  whUe  defendant  was  absent; 
that  his  wife  told  him  about  it  when  he  returned  at  noon ;  that  when  he  met  the  de- 
ceased, at  S  o'clock  in  the  evening,  he  killed  him.  Held  error  to  charge  the  jury 
that,  to  reduce  the  homicide  to  manslaughter,  the  provocation  under  which  the  de- 
fendant acted  must  have  arisen  at  the  time  of  the  commission  of  the  offense. 

4.  Same— Instructions  as  to  Form  of  Verdict. 

It  is  not  essential  to  charge  the  jury  as  to  the  forms  of  verdict  for  the  different 
degrees  of  murder;  but.  when  such  instructions  are  given,  they  should  embrace 
every  verdict  which  mignt  be  rendered  in  the  case. 

Appeal  from  district  court,  Bexar  county;  G.  H.  Noonan,  Judge. 

The  conviction  in  this  case  was  in  the  second  degree  for  the  murder  of 
James  Brown,  in  Bexar  county,  Texas,  on  the  evening  of  May  7,  1886.  The 
penalty  Imposed  by  the  verdict  was  a  term  of  seven  years  in  the  penitentiary. 
The  proof  discloses  that  the  appellant,  at  the  time  of  the  homicide,  was  in  the 
employ  of  a  Mr.  Hand,  as  the  driver  of  a  dairy  wagon,  and  that  he  and  his 
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wife  and  family  occupied  a  house  on  the  dairy  premises  which  was  leased  from 
one  Coulson,  whose  residence  was  near  the  dairy.  Several  other  of  Hand*s 
employes  boarded  at  the  witness*  house.  The  deceased,  who  was  an  employe 
of  Coulson,  boarded  with  defendant,  but  lodged  at  Coulson's.  While  the  va- 
rious employes  of  Hand  and  Brown  were  seated  at  supper,  near  8  o'clock,  on 
the  evening  of  May  7,  1886,  the  appellant  returned  to  his  home  from  town, 
(San  Antonio.)  Stepping  in  the  door  of  the  dining  room,  he  walked  to  the 
door  which  led  from  that  room  into  the  kitchen.  He  then  confronted  Brown, 
who  was  seated  at  the  table,  and  asked  him  if  It  was  true  that  he  had  cursed 
his  wife.  Brown,  rising  from  his  chair,  replied  that  it  was.  Defendant  then 
began  to  draw  his  pistol,  when  Brown  sprang  into  the  kitchen.  Appellant 
iired  as  Brown  gained  the  kitchen.  Brown  fled  from  the  house  through  the 
kitchen  door.  Appellant  pursued,  followed  by  his  wife,  and,  at  a  point  be- 
tween the  house  and  stable,  fired  a  second  shot  at  a  fleeing  man,  whom  he  took 
to  be  Brown,  but  who  was  in  fact  another  of  his  boarders.  About  this  time 
appellant  and  his  wife  stopped,  and  were  soon  joined  by  Mr.  Coulson,  who 
left  his  house  immediately  after  the  first  shot  was  fired.  In  reply  to  a  ques- 
tion from  Coulson,  he  said  that  he  had  shot  at  Brown  for  cursing  his  wife; 
that  he  thought,  but  was  not  certain,  that  his  shot  took  effect;  but  that  if  it 
did  notf  he  would  kill  Brown  before  the  next  morning.  After  some  persua- 
sion on  the  part  of  his  wife  and  Coulson,  appellant  went  back  to  his  house, 
and  surrendered  his  pistol  to  Coulson.  Coulson  went  to  his  own  home  to  dis- 
pose of  the  pistol,  and  on  his  return  to  appellant's  found  that  the  appellant 
had  gone. 

Coulson  testified  that  he  saw  appellant  in  town  at  about  4  o'clock  on  the 
afternoon  of  the  fatal  day.  He  was  in  a  towering  rage,  and  had  evidently 
been  drinking.  He  cursed  Brown  violently,  and  repeatedly  declared  his  in- 
tention to  kill  Brown,  because,  be  said,  Brown  had  cursed  his  wife.  He 
never  once  charged  that  Brown  had  made  indecent  proposals  to  his  wife.  Mrs. 
Coulson  testified  that  she  had  a  conversation  with  Mrs.  Williams,  the  wife  of 
appellant,  on  the  day  after  the  homicide,  in  the  course  of  which  Mrs.  Williams 
said  that  Brown  used  some  horrible  oaths  in  her  presence  on  the  early  morn- 
ing of  May  7th,  and,  upon  her  protesting,  reiterated  them  in  such  manner  as 
to  apply  them  directly  to  her.  To  the  witness'  direct  question  whether  or  not 
Brown  made  an  indecent  proposal  to  her,  Mrs.  Williams  declared,  emphatically, 
that  he  did  not.  Mrs.  Williams  testified,  for  the  defense,  that  her  husband  left 
the  dairy  for  town,  about  3  o'clock  on  the  morning  of  May  7,  1886.  Within 
30  minutes  the  deceased  came  to  witness'  room,  and,  finding  her  sitting  in 
her  wraps  with  her  sick  child,  asked  her  if  it  was  not  early  to  be  up.  She  re- 
plied that  it  might  be  for  him.  He  replied  that  he  was  sleepy,  and  that  if  the 
witness  would  go  to  bed  with  him  for  a  Utile  while  they  would  both  feel  bet- 
ter. Witness  ordered  him  from  the  room,  and  he  left.  Afterwards  witness 
heard  him  cursing  loudly  about  the  premises,  using  both  profane  and  vulgar 
language.  He  presently  returned  to  the  house,  and  encountered  witness,  used 
more  oaths,  and  applied  them  to  witness,  and  said  that  she  could  report  the 
matter  to  her  husband  if  she  wanted  to,  and  that  he  would  "shoot  it  out" 
with  him.  Witness  first  decided  to  say  nothing  to  her  husband  about  what 
had  occurred,  but,  upon  refiection,  changed  her  mind,  and  told  him  at  dinner. 
She  was  too  much  mortified  to  tell  any  one  else  of  the  indecent  proposal  made 
to  her  by  deceased,  but  intimated  it  to  Mr.  Hand  on  the  next  day.  *  Mr.  Hand 
advised  her  that,  if  she  was  insulted  by  an  indecent  proposal  by  deceased,  she 
had  better  not  disclose  that  fact  then,  but  to  wait  for  a  more  opportune  time. 
Witness  then  decided  not  to  tell  it  until  upon  the  trial  of  defendant.  Mrs. 
Coulson,  on  the  day  after  the  shooting,  asked  her  if  the  deceased  made  an  in- 
decent proposal  to  her,  and  she  replied  that  he  did  not.  She  had  decided  not 
to  tell  that  fact  until  she  told  it  in  court.  The  defense  proposed  to  prove  by 
Hand  that,  on  the  morning  after  the  homicide,  Mrs.  Williams,  in  narrating 
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the  circumstances  of  the  tragedy  to  him,  intimated  that  deceased  made  her  an 
indecent  proposal,  and  that  he  advised  her  not  to  disclose  that  fact  at  that 
4ime»  but  to  reserve  it  for  a  more  opportune  occasion. 

Teel  &  Ifattom,  for  appellant.    Asst.  Atty,  Oen.  Davidson,  for  the  State. 

WiLLSON,  J.  In  this  case  it  is  conclusively  shown  by  the  evidence,  and  is 
not  controverted  by  the  defendant,  that  the  homicide  charged  was  committed 
by  the  defendant,  and  that  it  was  an  unlawful  homicide.  But  it  is  contended 
by  defendant  that  he  is  not  guil(y  of  a  higher  grade  of  homicide  than  man- 
slaughter, and  has  been  illegally  and  unjustly  convicted  of  murder  in  the  sec- 
ond degree.  To  reduce  homicide  to  manslaughter,  the  defense  relies  upon  in- 
sulting language  used  by  deceased  to  defendant's  wife,  the  defendant  not  be- 
ing present  at  the  time  of  such  insult,  but,  having  been  informed  thereof, 
killed  the  deceased  thereafter,  on  first  meeting  with  him.  Defendant's  wife 
testified,  on  the  trial,  that  deceased  cursed  her,  and  made  an  indecent  pro- 
posal to  her, — that  is,  proposed  that  she  should  get  in  bed  with  him;  that  her 
husband,  the  defendant,  was  absent  at  the  time;  that,  when  her  husband  re- 
turned home  on  the  same  day  of  the  insult,  she  informed  him  of  the  insult, 
and  on  the  evening  of  that  day  the  homicide  occurred.  The  insults  and  the 
liomicide  were  in  defendant's  house,  where  deceased  at  the  time  was  board- 
ing. Upon  cross-examination  by  the  state  of  the  defendant's  wife,  she  ad- 
mitted that  in  statements  by  her  about  the  cause  of  the  homicide,  to  Hughes, 
Mrs.  Coulson,and  the  coroner's  Jury,  she  had  not  mentioned  the  fact  to  which 
she  testified  on  the  trial,  that  the  deceased  not  only  cursed  her,  but  that  he 
made  an  indecent  proposal  to  her.  She  stated  that  she  had  not  told  any  one 
about  said  indecent  proposal,  except  her  husband  and  her  sister-in-law,  but 
had  intimated  it  to  Mr.  Hand  in  narrating  the  facts  to  him,  and  that  he  ad- 
vised her  not  to  tell  it  to  any  one  until  the  proper  time  arrived,  and  that  she 
•did  not  tell  it  until  she  testified  as  a  witness  on  the  habeas  corpus  trial  of  the 
case.  Having  elicited  from  the  witness  these  admissions,  the  state,  over  the 
objection  of  the  defendant,  was  permitted  to  prove  by  Mrs.  Coulson  that  the 
witness  had  detailed  to  her  the  circumstances  of  the  homicide,  and  had  not 
mentioned  the  said  indecent  proposal  of  the  deceased,  but,  when  asked  if  any 
«uch  proposal  had  been  made,  "denied  everything  of  the  sort." 

It  is  insisted  by  counsel  for  defendant  that  this  portion  of  the  testimony  of 
Mrs.  Ck>ul8on  was  improperly  admitted.  In  our  opinion  the  testimony  was 
not  admissible.  **A  witness  called  by  the  opposing  party  can  be  discredited 
by  proving  that  on  a  former  occasion  he  made  a  statement  inconsistent  with 
his  statement  on  trial,  provided  such  statement  be  material  to  the  issue. 
*  ♦  •  And  a  witness  may  be  discredited  by  proof  that  he  now  states  facts 
which  on  a  former  trial  he  omitted  to  state.  And  generally  whenever,  on  a 
former  occasion,  it  was  the  duty  of  the  witness  to  state  the  whole  truth,  it  is 
admissible  to  show  that  the  witness,  in  his  statement,  omitted  facts  sworn  to 
by  him  at  the  trial.  But  it  is  only  upon  a  denial,  direct  or  qualified,  by  the 
witness,  that  such  statements  were  made,  that  proof  of  them  can  be  made. " 
Whart.  Crim.  Ev.  ^  482,  483.  Now,  in  this  case,  the  witness  sought  to  be 
impeached  not  having  denied,  but  having  expressly  admitted,  that  she  omit- 
ted to  tell  Mrs.  Coulson  about  the  insulting  proposal,  testified  to  by  her  on  the 
trial,  the  testimony  of  Mrs.  Coulson  in  regard  thereto  was  unnecessary,  im- 
material, End  Improper,  and  might  have  produced  an  unfavorable  impression 
upon  the  minds  of  the  jury  in  weighing  the  testimony  of  Mrs.  Williams.  We 
think  it  was  error,  and  cannot  say  that  it  was  not  material  error,  to  admit 
said  portion  of  Mrs.  Coulson's  testimony. 

In  rebuttal  of  the  impeaching  testimony  introduced  by  the  state,  attacking 
the  credibility  of  the  statements  testified  to  by  Mrs.  Williams  as  to  the  inde- 
<»nt  proposal  made  to  her  by  the  deceased,  the  defendant  proposed  to  prove 
by  Mr.  Hand  that,  soon  after  the  homicide,  Mrs.  Williams  had  stated  to  him 
that  the  deceased  had  cursed  her,  and  that  deceased  had  said  and  done  a  great 
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deal  more  than  she  would  like  to  tell  him,  (witness,)  but  that  she  was  ashamed 
to  mention  it  to  a  man;  and  that  he  told  her  that,  if  deceased  had  insulted  her 
by  indecent  proposals,  not  to  mention  it  to  anyone, — ^that  a  time  might  come 
for  her  to  tell  it,  but  to  wait  for  that  time.  This  proposed  testimony  was  ob- 
jected to  by  the  state  upon  the  ground  that  it  was  not  competent  for  the  de- 
fendant to  prove  that  the  witness  had  made  statements  corroborating  her  tes- 
timony on  the  trial.  The  objection  was  sustained,  and  the  defendant  excepted* 
We  are  of  the  opinion  that  the  testimony  was  competent.  It  has  been  held  by 
this  court,  upon  the  weight  of  authority,  that  an  impeached  witness  may  be 
corroborated  by  proof  that  he  had  made  the  same  statements  at  other  times  as 
those  testified  to  by  him  on  the  trial,  and  about  which  he  was  impeached. 
Smith  V.  State,  19  Tex.  App.  98.  The  proposed  testimony  of  Hand  would 
show  that  Mrs.  Williams,  on  the  morning  after  the  homicide,  intimated  to  him 
that  the  deceased  had  not  only  cursed  her,  but  had  made  indecent  proposals  to 
her,  and  to  this  extent  corroborated  her  testimony  on  the  trial.  Hand's  tes- 
timony also  tended  to  explain  why  it  was  that  Mrs.  Williams  had  not  told  Mrs. 
Coulson  and  others  about  said  indecent  proposals.  Mrs.  Williams  was  the  de- 
fendant's most  material  witness.  Upon  her  testimony  and  the  credit  which 
might  be  given  it  by  the  jury  depended  the  grade  of  his  offense.  It  was  of 
vital  importance  to  him  that  her  testimony  should  go  before  the  jury  free  from 
suspicion,  and  it  was  his  right,  if  he  could  do  so,  to  remove  by  rebutting  evi- 
dence any  doubt  or  discredit  which  had  been  cast  upon  it  by  the  impeaching 
evidence  of  the  state.  For  this  purpose  we  think  the  rejected  testimony  of 
the  witness  Hand  was  competent  and  material,  and  that  the  court  committed 
material  error  in  excluding  it  from  the  jury. 

On  the  trial  an  exception  was  taken  to  the  charge  of  the  court  on  man- 
slaughter, which  exception,  we  think,  must  be  sustained.  The  charge  com- 
plained of  instructs  tlie  jury  that,  to  reduce  the  homicide  to  manslaughter, 
among  other  things  the  provocation  under  which  the  defendant  acted  must 
have  arisen  at  the  time  of  the  commission  of  the  offense.  Under  the  facts  of 
this  case  this  instruction  was  erroneous.  In  cases  like  this  it  has  been  re- 
peatedly held  that  the  requirement  of  article  594  of  the  Penal  Code,  that  the 
provocation  must  arise  at  the  time  of  the  killing,  and  that  the  passion  be  not 
the  result  of  a  former  provocation,  is  inapplicable,  and  should  not  be  given  in 
charge  to  the  jury;  but  that,  instead  thereof,  the  jury  should  be  instructed 
that  the  time  intervening  between  the  slayer's  apprisal  of  the  insult  and  his 
first  meeting  with  deceased  is  not  a  material  consideration,  provided  the  ade- 
quate cause  be  shown,  and  the  state  of  the  slayer's  mind  predicated  thereon 
did  actually  exist  at  the  time  of  the  killing.  Willson,  Tex.  Grim.  Laws,  g§ 
1009,  1022;  and  see  particularly  Banes  v.  State,  10  Tex.  App.  421,  in  which 
case  the  proper  issues  to  be  submitted  to  the  jury  in  a  case  like  this  are  clearly 
stated. 

Another  exception  made  to  the  charge  of  the  court  is  that  it  prescril^es  tho 
forms  of  verdicts  of  guilty  of  murder  in  the  first  and  second  degrees,  but 
omits  to  prescribe  any  form  for  a  verdict  of  guilty  of  manslaughter,  or  for  a 
verdict  of  not  guilty.  In  this  respect  the  charge  is  imperfect,  but  perhaps 
not  materially  so.  It  is  not  essential  to  the  sufficiency  of  the  charge  that  it 
should  instruct  the  jury  in  the  forms  of  verdicts  which  may  be  rendered  by 
them,  though  it  is  very  proper,  we  tliink,  to  do  so.  But  when  such  instruc- 
tions are  given,  they  should  embrace  every  verdict  which  might  be  rendered 
in  the  case,  so  as  to  avoid  conveying  to  the  minds  of  the  jury  any  impression 
as  to  the  opinion  of  the  court  as  to  which  of  several  verdicts  might  or  should 
be  rendered. 

Other  exceptions  to  the  charge  are  urged  by  counsel  for  defendant,  but  are 
not,  in  our  opinion,  well  founded.  In  other  respects  than  those  we  have  men- 
tioned, we  think  the  charge  is  unobjectionable. 

Because  of  the  errors  discussed  the  judgment  is  reversed  and  the  cause  is- 
remanded. 
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Criswell  V,  State. 
(Cotirt  of  Appeals  of  Texas.    February  1, 1888.) 

1.  LASCBirr — Mare— Change  op  Bband — Mistake. 

Upon  trial  for  theft  of  a  mare,  which,  after  being  turned  upon  the  range,  was 
found  in  defendant's  possession,  branded  with  his  brand,  and  having  her  old  brand 
altered,  the  defense  was  that  the  mare  had  been  rebranded,  claimed,  and  taken  up 
by  mistake  for  another  animal.  Held^  that  the  jury  should  have  been  instructed  as 
to  the  effect  such  a  mistake,  if  it  occurred,  would  nave  in  excusing  defendant's  con- 
duct. 

S.  Same. 

In  such  a  case,  the  defendant,  having  proved,  upon  the  trial,  by  two  witnesses, 
that  there  was  upon  the  same  range  another  mare,  resembling  the  one  taken  and 
also  branded  with  his  brand,  and  having,  upon  a  motion  for  continuance,  which  was 
overruled,  offered  to  prove  by  an  absent  witness  that  such  witness  owned  the  mare 
described  in  the  indictment  and  had  sold  it  to  his  partner,  is  entitled  to  a  new  trial 

Appeal  from  district  court,  McCuUoch  county ;  J.  C.  Randolph,  Judge. 
Appeal  by  J.  Y.  Criswell  from  a  conviction  for  theft  of  a  mare  running  upon 
the  range. 

White,  P.  J.  Appellant  and  his  brother,  John  Criswell,  were  jointly  in- 
dicted for  the  theft  of  a  mare,  the  property  of  one  Kosser.  They  sever^  at 
the  trial,  and  this  appellant  was  put  first  upon  trial,  and  was  convicted.  The 
inculpatory  evidence  against  this  defendant  was  that  he  and  his  brother  John 
were  pai-tners  in  the  stock  business,  and  owned  a  joint  brand,  which  brand 
was  placed  by  some  one  upon  the  animal  in  question,  and  at  the  same  time 
the  brand  of  Rosser,  which  was  upon  her,  was  defaced  and  altered;  that  the 
mare  ranged  with  the  stock  of  one  White,  who  lived  within  two  miles  of  ap« 
pellant;  that  appellant  and  his  brother  John  frequently  hunted  stock  in  said 
range,  and  thfit,  after  the  mare  was  put  into  their  brand  as  above  stated,  this 
appellant  claimed  the  mare  as  his,  and  frequently  asked  White  how  she  was 
doing.  This  change  of  the  brands  was  made  in  the  fall  of  1884,  and  the  ani- 
mal was  taken  from  her  range  and  recovered  by  Rosser  from  the  possession  of 
John  Criswell,  appellant's  co-defendant,  in  May,  1885.  No  explanation  as  to 
the  character  of  their  claim  to  and  possession  of  the  animal  was  made  by  either 
of  the  defendants.  There  does  not,  however,  appear  to  have  been  any  attempt 
on  the  part  of  either,  and  especially  this  appellant,  to  conceal  tlie  fact  that  he 
or  they  did  claim  the  animal.  Before  announcing  ready  for  trial,  the  appel- 
lant made  a  motion  for  a  continuance,  which  was  overruled,  the  purpose 
of  which  was  to  prove  by  the  absent  witness  that  one  Russell  owned  and 
claimed  the  mare,  and  had  sold  her  to  the  co-defendant,  John  Criswell.  On 
his  trial,  this  appellant  proved  by  two  witnesses  that  there  were  in  fact  two 
gray  mares,  resembling  each  other,  and  branded  in  the  same  "holding"  brand, 
running  on  the  same  range  together,  near  White's,  and  that  this  "holding" 
brand  was  this  appellant's,  and  RusselFs.  Evidently  the  defense,  so  far  as 
this  appellant  was  concerned,  was  that  the  mare  was  taken  by  mistake;  that 
when  defendant  told  White  the  mare  was  his  and  asked  White  to  look  after 
her,  he,  appellant,  was  alluding  to  and  speaking  of  the  Russell  and  not  the 
Rosser  mare,  and  that,  in  truth  and  in  fact,  he  had  never  Intended  to  assert  a 
claim  of  ownership  in  but  the  Russell  mare.  His  defense  being  a  mistake  of 
fact,  the  court  should  have  submitted  that  issue  to  the  jury  by  proper  instruc- 
tions, which  was  not  done.  In  support  of  his  defense,  when  the  evidence 
which  he  adduced  at  the  trial  was  again  considered  in  connection  with  his 
application  for  a  continuance  on  the  motion  for  a  new  trial,  we  think  it  ap- 
parent that  the  court  should  have  granted  the  latter  motion.  The  judgment 
is  reversed  and  the  cause  remanded  for  a  new  trial. 
v.78.w.no.6— 22 
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Stockholm  v.  State. 
{Covrt  of  Appeals  of  Texas.    Febniary  1, 1888.) 

1.  WITXB89— Crbdibilitt^Impbachmbnt  OF  Vbraoitt. 

On  the  trial  of  an  indictment  for  the  theft  of  a  cow.  W.  testified  that  he  saw  de- 
fendant cutting  up  the  carcass  of  a  cow  which  he  had  recently  killed.  W/s  repu- 
tation for  veracity  was  attacked  and  supported  in  rebuttal.  Defense  showed  an 
oliM.  field,  that  a  charge  that  when  the  general  reputation  of  a  witness  for  verac- 
ity in  his  community  has  oeen  attacked,  the  inquiry  must  be  confined  to  his  general 
reputation^  and  not  what  a  few  individuals  may  believe,  and  that  the  jury  may  re- 
fuse to  believe  any  witness  whose  reputation  has  been  so  attacked,  or  believe  him,  as 
they  see  fit,  as  though  his  reputation  had  not  been  attacked,  as  the  jury  are  the  sole 
judges  of  the  credibility  of  the  witnesses,  was  erroneous. 

2.  Evidence— DocuMBSTART— Affidavit  fob  New  Tbiaij. 

Defendant  was  tried  and  convicted  of  theft,  but,  on  the  affidavit  of  his  co-defend- 
ant, who  was  separately  tried  and  acquitted,  ne  was  awarded  a  new  triaL    His  co- 
defendant  died,  and  defendant  offered  in  evidence,  upon  the  new  trial,  the  affidavit. 
Held  inadmissible. 
8.  Cbiminal  Law— Continuance— Absbnob  of  Counsbl. 

Absence  of  one  of  defendant's  attorneys  from  the  court,  when  the  case  is  called 
for  trial,  will  not  entitle  him  to  a  continuance,  when  it  appears  that  he  is  represented 
by  other  counsel,  and  that  none  of  his  rights  are  jeopardized. 

Appeal  from  district  court,  Orange  county;  W.  H.  Ford,  Judge. 

The  indictment  in  this  case,  which  charged  the  appellant,  P.  D.  Stockholm, 
Jr.,  with  the  theft  of  a  cow,  the  property  of  William  McFaden,  in  Jefferson 
county,  Texas,  was  presented  in  the  district  court  of  Jefferson  county,  but, 
upon  the  defendant's  application,  the  venue  was  clianged  to  Orange  county. 
The  trial  in  the  latter  county  resulted  in  the  conviction  of  the  appellant,  and 
the  assessment  against  him  of  a  term  of  two  years  in  the  penitentiary.  The 
proof  for  the  state,  elicited  from  two  witnesses  to  the  main  fact,  establishes 
that,  on  the  day  alleged  in  the  indictment,  the  said  two  witne«ses  surprised 
the  appellant  and  one  C.  H.  Patridge  cutting  up  the  carcass  of  a  cow  which 
they  had  recently  killed.  Investigation  disclosed  that  the  cow  was  the  prop- 
erty of  William  McFaden.  It  was  between  9  and  10  o'clock  on  the  morning 
of  January  26,  1885,  when  the  appellant  and  Patridge  were  discovered  butch- 
ering the  Ciircass.  Several  witnesses  for  the  defense  testified  that  the  reputa- 
tion of  George  White  (the  main  witness  for  the  state)  for  truth  and  veracity 
was  infamous.  At  least  two  other  witnesses  for  the  defense  located  the  de- 
fendant, at  the  time  of  the  alleged  butchery  of  the  carcass,  at  a  point  distant 
from  that  at  which  the  witnesses  for  the  state  located  the  said  butchery.  A 
number  of  witnesses  for  the  state,  in  rebuttal,  testified  that  White's  reputation 
for  truth  and  veracity  was  irreproachable. 

If,  W,  Qreer,  for  appellant.    Asst.  Aity.  Qen,  Davidson,  for  the  State. 

Hurt,  J.  The  defense  asked  a  continuance  of  the  case  on  account  of  the 
absence  of  the  leading  counsel,  Hal  W.  Greer,  which  was  denied,  and  this 
was  urged  as  error.  It  is  not  made  to  appear,  in  the  motion  for  a  new  trial, 
or  otherwise,  that  any  injury  resulted  to  appellant,  he  having  had  the  services 
of  two  attorneys.  This  being  so,  the  refusal  of  the  continuance  was  not  er- 
ror. Boothe  V.  State,  4  Tex.  App.  217.  The  appellant  and  one  Patridge  were 
jointly  indicted,  and,  at  a  former  term,  a  severance  being  granted,  appellant 
was  convicted  and  Patridge  acquitted.  The  motion  for  a  new  trial  in  appel- 
lant's case  was  supported  by  the  afiSdavit  of  Patridge,  and  was  granted.  Upon 
this  trial  the  defense  ofifered  in  evidence  this  supporting  affidavit  of  Patridge, 
it  having  been  shown  that  he  was  dead.  This  evidence  the  court  rejected,  and 
this  is  urged  as  error.  The  ruling  of  the  court  was  correct.  We  know  no 
rule  of  evidence  holding  such  a  document  competent  evidence  bearing  upon 
any  issue  in  the  case.  The  court  charged  the  jury  as  follows:  "When  the 
general  reputation  of  a  witness  for  truth  and  veracity,  in  the  community  in 
which  he  lives,  has  been  attacked,  the  inquiry  must  be  confined  to  his  genend 
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reputation,  and  not  what  a  particular  individual  or  a  few  individuals  may 
believe  concerning  kiro,  and  the  investigation  is  to  be  confined  to  his  general 
reputation  for  truth  and  veracity,  and  should  not  extend  to  his  general  moral 
character;  and  the  jury  is  authorized  to  refuse  to  credit  and  believe  any  witness 
whose  reputation  has  been  so  attacked,  or  you  may  credit  and  believe  him,  as  you 
see  fit  and  proper,  and  believe  to  be  proper  to  do  so,  just  as  though  his  repu- 
tation had  not  been  so  attacked ;  for,  as  before  told  you,  you  are  the  sole  and 
exclusive  judges  of  the  credibility  of  each  and  all  of  the  witnesses  who  have 
testified  before  you  in  the  case,"  Several  witnesses  having  testified,  for 
the  defense,  in  effect,  that  the  reputation  of  the  state's  witness,  George  White, 
for  truth  and  veracity  was  bad,  it  is  urged  that  the  charge  is  objectionable  as 
being  on  the  weight  of  evidence. 

This  charge  was  wrong,  and,  under  the  peculiar  facts  of  this  case,  it  was 
evidently  injurious  to  appellant.  See  such  a  charge  discussed  in  Bishop  v. 
State,  43  Tex.  394;  Searcy  v.  State,  1  Tex.  App.  440;  Leverett  v.  State,  3 Tex. 
App.  213.  This  error  in  the  charge  of  the  court,  under  the  facts  of  this  case, 
though  not  excepted  to,  requires  a  reversal  of  the  judgment.  There  are  no 
other  erroi*s  assigned. 


Gray  v.  State. 

{CovH  of  Appeals  of  Texas.    February  1, 1888.) 

Cbdcikal  Law— Accessories — Who  are — Competency  of  Witness. 

On  the  trial  of  an  Indictment  for  theft  of  money  defendant's  mother,  though  un- 
der indictment  for  receiving  and  concealing  the  same,  is,  by  Pen.  Code  Tex.  art.  87, 
subd.  2,  which  provides  that  **  relations  in  the  ascending  or  descending  line  of 
consanguinity  or  affinity  cannot  be  accessories, "  a  competent  witoess. 

Appeal  from  district  court,  Brazos  county;  J.  N.  Henderson,  Judge. 

This  conviction  was  for  the  larceny  by  Isaac  Gray  of  $l*SO  in  money,  the 
property  of  O.  Oldham ;  and  the  penalty  assessed  was  a  term  of  two  years  in 
the  penitentiary. 

J.  A.  BuckhaltSf  for  appellant.    Asst.  Atty.  Gen,  Davidson,  for  the  State. 

White,  P.  J.  Appellant  was  charged,  tried,  and  convicted  in  the  lower 
court  for  the  ^heft  of  money  over  the  value  of  $20,  the  property  of  one  Otto 
Oldham.  As  made  by  the  evidence  the  case  was  one  of  theft  of  property  which 
had  been  lost  by  the  owner. 

There  is  but  one  bill  of  exceptions  in  the  record.  Defendant  proposed  to 
introduce  as  a  witness  in  his  behalf  one  Nancy  Gray,  to  whose  competency 
the  district  attorney  objected  because  the  said  witness  was  indicted  in  the  dis- 
trict court,  and  was  being  prosecuted  for  receiving  and  concealing  the  same 
money  stolen  by  defendant,  and  for  which  he  was  on  trial,  knowing  it  to  have 
been  stolen;  and  in  support  of  the  objection  produced  tlie  indictment.  The 
court  sustained  the  objection,  and  excluded  the  witness.  Our  statute  ex- 
pressly provides  that  "persons  charged  as  principals,  accomplices,  or  accesso- 
ries, whether  in  the  same  indictment,  or  different  indictments,  cannot  be  in- 
troduced as  witnesses  for  one  another."  Code  Grim.  Proc.  art.  731.  Under 
repeated  dec^ions  of  this  court,  receiving  stolen  property,  knowing  it  to  be 
stolen,  is  separate,  distinct,  and  substantive  offense  from  theft,  and  a  party 
under  an  indictment  for  theft  cannot  be  prosecuted  and  convicted  for  receiv- 
ing stolen  property,  knowing  it  to  have  been  stolen.  Pen.  Code,  art.  743; 
Brovm  v.  State,  15  Tex.  App.  581;  Qaither  v.  State,  21  Tex.  App.  527,  1  S. 
W.  Rep.  456.  There  is  no  claim  that  Nancy  Gray  was  a  principal  or  an  ac- 
complice in  the  theft.  Pen.  Code,  arts.  74,  79.  She  was  defendant's  mother, 
as  shown  by  the  evidence,  and,  though  the  crime  with  which  she  was  charged 
would  come  near  to  bring  her  within  our  statutory  definition  of  an  acces- 
sory, (Pen.  Code,  art.  86,)  she  was  not  and  could  not  be  an  accessory  in  the 
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crime  on  account  of  the  fact  that  she  was  defendant's  mother.  It  is  expressly 
declared  by  statute,  that  "relations  in  the  ascending  or  descending  line  by 
consanguinity  or  attinity  cannot  be  accessories. "  Pen.  Code,  art.  87,  subd. 
2.  If  slie  was  not  charged  as  a  principal,  accomplice,  or  accessory  in  the  theft, 
then  she  was  a  competent  witnass.  We  think  it  clear  that  she  was  not  so 
charged,  and  that  the  court  erred  in  holding  her  incompetent. 
The  judgment  is  reversed,  and  the  cause  is  remanded. 


Fowler  v.  State. 
(Court  of  Appeals  of  Texas,    February  4, 1888.) 

Continuance— -Absencb  of  Witnesses— Materiality  of  Bvidbncb. 

In  a  prosecution  for  carrying  ooacealed  weapons,  in  which  the  staters  witnesses 
testified  that  defendant  was  seen  to  put  his  hand  under  his  coat  as  if  to  draw  a 
weapon,  and  a  belt  and  scabbard  was  seen,  but  the  evidence  was  conflicting  as  to 
whether  a  pistol  was  seen,  defendant  made  application  for  a  continuance  on  ac- 
count of  the  unavoidable  absence  of  material  witnesses,  and  set  out  that  he  expected 
to  show  by  one  of  them  that  he  was  present  when  defendant  put  on  his  belt  and 
scabbard,  and  that  there  was  no  pistol  in  it  then,  and  that  he  was  with  defendant 
all  day,  and  knew  that  he  had  no  pistol;  that  he  expected  to  show  by  the  other  wit- 
ness that  he  was  with  the  defendant  all  day,  and  that  there  was  no  pistol  in  the 
scabbard  when  defendant  took  it  off  and  handed  it  to  him.  Heldy  error  to  refuse  to 
grant  the  application. 

Appeal  from  district  court,  Tyler  county;  W.  H.  Ford,  Judge. 

This  conviction  was  for  unlawfully  carrying  a  pistol,  and  the  penalty  im- 
posed was  a  fine  of  $25,  and  conlinement  in  the  county  jail  for  25  days.  The 
main  witness  for  the  state  testified  that  he  was  present  when  defendant  and 
one  Barnes  had  a  difiiculty  in  Colmesneil,  in  Tyler  county.  This  was  on  D^ 
ceraber  5,  1887.  During  that  difficulty  defendant  threw  his  hand  under  his 
coat  behind  him,  as  if  to  draw  a  pistol.  Witness  then  saw  a  belt  and  scab- 
bard around  his  person,  and  a  pistol  in  the  scabbard.  He  saw  the  handle  and 
cylinder  of  the  pistol,  but  not  the  barrel.  Two  other  witnesses  testified  for 
the  state  that  they  were  present  at  the  time  of  the  difficulty,  and  saw  the  belt 
and  scabbard  around  defendant's  body,  but  saw  no  pistol.  Defendant  was  a 
saloon  keeper  and  lived  in  Rockland,  Tyler  county.  He  came  to  Colmesneil  a 
few  hours  before  the  difficulty.  None  of  the  witnesses  saw  one  Gullahorn  at 
the  time  of  the  row,  but  two  saw  him  when  he  came  up  shortly  afterwards. 
The  first  witness  for  the  defense  testified  that  he  came  with  defendant  from 
Hockland  to  Colmesneil  on  the  morning  of  the  row.  Before  starting,  defend- 
ant took  a  pistol  from  a  scabbard,  and  placed  it  in  his  saloon.  He  then 
buckled  the  belt  and  scabbard  around  his  person,  and  said  that  he  was  going 
to  take  said  belt  and  scabbard  to  Mr.  Kirk  wood  at  Colmesneil.  This  witness 
was  with  defendant  throughout  that  day,  including  tlie  time  of  the  row,  and 
at  no  time  saw  a  pistol  on  defendant's  person.  Defendant's  bar-tender  testi- 
fied that  just  before  he  started  to  Colmesneil  defendant  removed  his  pistol 
from  the  scabbard,  put  it  behind  the  counter,  and  said  that  he  was  going  to 
take  the  belt  and  scabbard  to  Xirkwood  at  Colmesneil.  He  buckled  the  belt 
and  scabbard  around  his  waist,  and  left,  leaving  the  pistol  at  the  saloon.  He 
did  not  bring  the  belt  and  scabbard  back.  The  motion  for  continuance  (which 
was  refused  by  the  court)  stated  that  the  defendant  expected  to  prove  by  the 
absent  witness,  Taylor,  that  he  was  present  when  witness  put  on'ihe  belt  and 
scabbard  in  Bockland;  that  there  was  then  no  pistol  in  the  scabbard;  thattlie 
witness  went  with  defendant  to  Colmesneil,  and  knew  that  during  that  day 
defendant  had  no  pistol.  By  the  absent  witness,  Gullahorn,  defendant  ex- 
pected to  prove  that  he,  Gullahorn,  was  with  defendant  on  the  day  of  the  al- 
leged offense,  and  knew  as  a  fact  that  defendant  had  no  pistol  on  that  day, 
and  that  presently  after  the  quarrel  with  Barnes  defendant  tookoff  a  belt  and 
empty  pistol  scabbard  and  left  them  with  witness  to  be  given  to  Kirkwood. 

No  appearance  for  appellant.    AsaU  Atty.  Qen.  Davidson^  for  the  State. 
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WiLLSON,  J.  Defendant's  application  for  continuance  complied  strictly 
with  the  requirements  of  the  statute.  The  absent  testimony  was  material* 
and  in  view  of  th«  testimony  adduced  on  the  trial  was  probably  true.  We 
are  of  opinion  that  the  court'erred  in  the  flrst  instance  in  refusing  defend- 
ant's application  for  a  continuance;  and,  secondly,  in  refusing  to  grant  him  a 
new  trial.    The  judgment  is  reversed,  and  the  cause  remanded. 


MuNOH  V.  State. 
{Court  of  Appeals  of  Texas.    February  4, 1888.) 

CaiMUfAi^  Law— FoBMBB  Conviction— Submission  to  Jury. 

In  a  criminal  case  where  the  defendant  interposes  a  plea  of  former  record  and 
judgment,  which  was  subject  to  an  objection  which  was  made,  but  upon  which  the 
court  did  not  act,  uod  evidence  was  introduced  under  the  plea  as  though  no  objec- 
tion had  been  made,  it  is  error  for  the  court  not  to  submit  the  question  raised  by 
the  plea  to  the  jury  under  proper  instructions. 

Appeal  from  Colorado  county  court;  Charles  Rilet,  Judge. 
Defendant  was  convicted  of  playing  cards  in  a  public  place,  and  fined  $10, 
from  which  judgment  he  appealed. 
Asst,  Atty,  Qen,  Daoidson,  for  the  State. 

White,  P.  J.  Appellant^s  plea  of  former  conviction  was  defective  in  not 
setting  out  the  portions  of  the  former  record  and  judgment  necessary  to  illus- 
trate it,  and  it  was  excepted  to  by  the  state.  The  exception,  however,  does  not 
appear  to  have  been  acted  upon  by  tlie  court.  On  tlie  contrary,  it  was  treated 
as  a  valid  plea,  and  evidence  pro  and  con  upon  it  adduced  at  the  trial.  Un- 
der the  circumstances,  it  was  the  province  and  duty  of  the  jury  to  pass  upon 
and  say  whether  it  was  true  or  untrue.  This  they  were  not  required  to  do 
because  the  court  failed  and  omitted  to  submit  it  to  them  in  the  charge.  This 
was  error  for  which  the  judgment  must  be  reversed.  See  the  question  fully 
discussed  in  Qrisham  v.  State,  19  Tex.  App.  504.    Reversed  and  remanded. 


Texas  &  P.  Rt.  Co.  v.  Yiroinia  Ranch,  Land  &  Cattle  Co. 

(Supreme  Cawrt  of  Texas.    October  28, 1887.) 

1.  KkTLROAJ>  Companies— Neoliobncb— Stock  Killing — Vabianob. 

In  an  action  against  a  railway  company  to  recover  for  the  value  of  a  jack  alleged 
to  have  been  injured  in  March,  proof  that  the  injury  occurred  in  August  is  not  a  fa- 
tal variance. 
%  EviDBNCE— Opinion— Valub. 

In  an  action  against  a  railway  company,  to  recover  the  value  of  a  jack,  witnesses 
who  testify  that  they  have  had  much  experience  in  the  business  for  which  such  an- 
imals are  usually  kept  are  comi>etent  to  testify  as  to  its  value. 
a.  CoKPOBATioN— Actions  bt— Pleading — ^Inoobpobation. 

An  allegation  that  the  plaintiff  is  "a  body  duly  and  legally  incorporated  by  and 
under  the  laws  of  the  state  of  Texas'*  is  sufdcient  under  Acts  18th  Leg.  Tex.  (Gen. 
Laws  1888,  a  101,  8  1,)  which  provides  that  in  pleading  the  charter  or  act  of  incor- 
poration it  shall  be  sufficient  to  allege  that  such  corporation  was  duly  incorporated. 

Commissioners'  decision.    Appeal  from  district  court,  Callahan  county. 
M.  F.  Kinnisofif  for  appellant. 

Acker,  J.  The  Virginia  Kanch,  Land  &  Cattle  Company  brought  this  suit 
in  the  district  coui-t  of  Callahan  county  against  the  Texas  &  Pacific  Railway 
Company,  to  recover  S800,  the  value  of  a  jack  alleged  to  have  been  killed  by 
defendant  company's  locomotive  and  train.  It  is  alleged  in  the  petition  that 
plaintiff  company  is  "a  body  duly  and  legally  incorporated  by  and  under  the 
laws  of  the  state  of  Texas.*'  Defendant  company  answered,  by  general  ex- 
ception, special  exception  that  "the  manner  of  plaintiff's  incorporation  is  not 
set  out  in  the  petition, "  and  general  denial.    The  case  was  tried  by  jury  Oo* 
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tober  21,  1885,  and  resulted  in  verdict  and  judgment  in  favor  of  plaintiff  for 
$400.    Motion  for  new  trial  was  overruled,  and  defendant  appealed. 

Appellant's  assignment  of  error  contains  seven  grounds,  but  three  of  which 
are  presented  in  its  brief.  The  others  are,  therefore,  regarded  as  abandoned. 
Rule  29  of  the  supreme  court. 

Appellant  insists  upon  the  first,  sixth,  and  seventh  grounds  of  error  as- 
signed, which  are  as  follows:  "(1)  The  verdict  is  contrciry  to  the  evidence  in 
this:  that  none  of  the  witnesses  for  plaintiff  qualified  themselves  to  testify  as 
to  the  value  of  the  jack,  and  the  evidence  as  to  his  value  did  not  justify  the 
jury  in  finding  a  verdict  for  plaintiff  for  any  amount."  "(6)  The  court  erred 
in  overruling  plaintiff's  exct^ption  to  defendant's  petition  upon  the  ground  that 
the  manner  of  its  incorporation  is  not  set  out  in  the  petition.  (7)  The  verdict  of 
the  jury  is  unsupported  by  the  evidence  in  this:  that  no  part  of  plaintiff's  tes- 
timony showed,  or  tended  to  show,  that  plaintiff  ever  had  a  jack  hurt,  injured, 
or  killed,  on  or  about  the  14th  of  March,  1884,  the  time  alleged  in  the  petition. 

The  court  did  not  err  in  overruling  appellant's  exception  to  appellee's  peti- 
tion.   Acts  18th  Leg.  (Gen.  Laws  1883,  p.  103.)^ 

There  is  nothing  in  the  seventh  ground  of  error.  It  is  true  that  the  proof 
shows  that  the  animal  was  injured  in  August,  instead  of  March,  as  alleged  in 
the  petition,  but  we  think  this  is  of  no  consequence. 

It  was  proven  that  the  animal  possessed  superior  qualities;  that  his  value 
was  at  least  as  much  as  the  amount  awarded  by  the  jury.  Several  witnesses,  who 
testified  that  they  had  had  much  experience  in  the  business  for  which  such 
animals  are  used,  placed  his  value  at  from  four  to  twelve  hundred  dollars. 
No  witness  contradicts  them.  The  animal  died  in  December,  after  he  was 
injured  in  August.  It  appears  from  the  evidence  that  one  of  his  legs  was 
broken,  his  shoulder  "mashed  in,"  and  his  head  bruised.  The  court  submit- 
ted to  the  jury  the  questions  whether  the  animal  was  injured  by  defendant 
company,  alid,  if  so,  whether  such  injury  was  the  proximate  cause  of  his  death. 
The  jury  found  for  the  plaintiff,  and  we  cannot  say  that  the  verdict  is  clearly 
wrong. 

We  think  there  is  no  error  in  the  judgment  of  the  lower  court,  and  it  is  our 
opinion  that  it  should  be  affirmed. 

Willie,  C.  J.  Report  of  commissioners  examined,  their  opinion  adopted, 
and  judgment  affirmed. 


Graham  et  ah  v.  MoCarty  et  al. 
{Supreme  Court  of  Texas.    December  13, 1887.) 

1.  Pleading— "Due  Order  op  Pleading"— Plea,  in  Abatement. 

A  plea  in  abatement,  filed  after  general  denial  and  special  demurrers,  Is  not  "in 
due  order  of  pleading"  as  contemplated  in  Rev.  St.  Tex.  art.  1262,  which  provides 
that  "the  deieiidant,  in  his  answer,  may  plead  as  many  several  matters  as  he  shall 
think  necessary  for  his  defense,  *  *  *  provided  that  he  shall  file  them  all  at  the 
same  time,  and  in  due  order  of  pleading. " 

2.  Same — Verification— Plea  in  Abatement. 

A  plea  in  abatement  is  not  sufficiently  verified  by  an  affidavit  that  "the  facta  set 
forth  are,  to  the  best  of  his  knowledge  and  belief,  true. " 
8.  Trial— Instructions — Issues. 

Where  a  charge  to  the  jury  is  not  founded  upon  any  issue  raised  by  either  the 
pleadings  or  the  evidence,  and  the  verdict  is  responsive  to  the  charge,  the  judgment 
will  be  reversed. 

Commissioners'  decision.    Appeal  from  district  court,  Hood  county. 

*The  act  referred  to  provides  that  "in  pleading  the  charter  or  act  of  incorporation  of 
any  corporation,  public  or  private,  it  shall  not  be  necessary  to  set  out  at  length  such 
chapter  or  act  of  incorporation,  but  it  shall  be  sufficient  to  allege  such  corporation  was 
duly  incorporated ;  and  such  allegation  by  either  party  shall  be  taken  as  true,  unless  de- 
nied by  the  affidavit  of  the  adverse  party,  his  agent  or  attorney. " 
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In  1874  appellants,  E.  H.  Graham  and  others,  were  owners  of  farm  lands 
in  Hood  county,  which  were  leased  to  tenants,  and  in  December  of  that  year 
they  sued  out'three  distress  warrants  for  rents  alleged  to  be  due  from  their 
tenants,  under  which  six  bales  of  cotton  were  levied  upon.  On  December  14, 
1874,  appellees  McCarty  &  Brown  made  affidavit  in  their  firm  name,  claiming 
the  cotton  as  their  property,  and  made  what  is  called  "claimants'  bonds"  for 
the  cotton  seized,  under  the  three  warrants,  the  amount  of  the  bond  in  each 
case  being  double  the  value  fixed  by  the  officer  upon  the  cotton,  and  the  cot- 
ton was  delivered  to  them.  The  distress  warrants,  the  affidavits,  and  bonds 
were  returned  to  the  district  court.  Appellants  filed  petitions  on  their  rent 
claims,  and  prosecuted  them  to  judgments  for  the  amounts  claimed,  and  fore- 
closing liens  upon  the  cotton.  Appellees  attempted  to  intervene  in  these 
suits,  but  their  pleas  were  stricken  out  on  exception.  Appellants  joined  issue 
with  the  appellees  in  the  claimants*  suits,  which  were  continued  in  the  dis- 
trict court  until  August,  1876,  when  suit  No.  351,  in  which  the  property  was 
valued  at  $112.50,  was  transferred  to  the  justice's  court,  where  it  was  tried 
and  appealed  to  the  county  court,  where  it  was  again  tried,  resulting  in  judg- 
ment for  the  appellees  for  the  cotton,  from  which  appellants  took  the  case  to 
the  court  of  appeals,  where  the  judgment  of  the  county  court  was  reversed 
and  the  cause  dismissed  on  the  ground  of  invalidity  of  claimants'  affidavit. 
On  return  of  mandate  from  the  court  of  appeals  the  case  was  transferred  to 
the  district  court  because  of  the  disqualification  of  the  county  judge.  The 
district  court  entered  an  order  dismissing  the  case  and  judgment  against  ap- 
pellees for  all  costs.  In  August,  1876,  the  claimants'  suit  No.  352,  for  four 
bales  of  cotton,  was  transferred  from  the  district  to  the  county  court,  the 
property  being  valued  at  $240,  where  it  was  tried  in  September,  1876,  result- 
ing in  a  judgment  in  favor  of  appellees  for  the  cotton,  and  against  appellants 
for  the  costs,  from  which  there  was  no  appeal  and  no  further  action  taken  by 
either  party  until  this  suit  was  filed,  July  13.  1883.  On  March  16,  1885,  ap- 
pellants filed  their  second  amended  original  petition,  containing,  with  exhib- 
its, 33  pages,  in  which  they  seek  the  following  relief:  To  revive  their  judg- 
ments rendered  in  their  suits  for  rent,  which  had  become  dormant,  and  re- 
cover of  appellees  and  the  sureties  on  their  claimants'  bonds  the  value  of  six 
bales  of  cotton,  and  to  recover  of  appellees  all  costs  and  attorney's  fees  paid 
out  and  expended  in  their  litigation  about  the  cotton.  On  March  22,  1886, 
appellees  filed  their  second  amended  original  answer,  which  contained  10 
pages,  from  which  the  following  defenses  are  gleaned:  First,  General  excep- 
tion and  special  exception,  viz.,  that  it  appears  that  all  matters  relied  on  for 
recovery  against  defendants  have  been  adjudicated  in  courts  of  competent  ju- 
ris<liction.  Second.  Statute  of  limitations  of  four  years.  Third,  Does  not 
appear  how  defendants  are  liable  for  costs  or  attorneys'  fees  in  the  several 
suits,  or  how  they  are  interested  in  reviving  the  judgments  for  rents;  and 
several  others  not  necessary  to  mention,  except  it  is  alleged  in  a  general  way 
that  the  petition  fraudulently  attempts  to  give  the  court  jurisdiction  by  alleg- 
ing damages  not  recoverable.  Fourth.  General  denial.  Fifth.  Special  an- 
swer setting  up  (1)  plea  to  the  jurisdiction,  alle<?ing  that  plaintiffs  falsely  and 
fraudulently  allege  the  amount  claimed  to  be  within  the  jurisdiction  when  the 
amount  due,  if  anything,  is  less  than  $500;  (2)  statutes  of  two  and  four  yearS 
limitation;  (3j  that  the  judgment  of  the  county  court,  in  favor  of  defendants, 
and  against  plaintiffs,  is  res  adjudicata  ot  plaintiffs'  right  to  recover  the  value 
of  tlie  cotton  of  defendants;  (4)  that  defendants  sought  to  become  parties  to 
the  suits  by  plaintiffs  against  their  tenants,  and  were  prohibited  from  doing 
so  on  exception  of  plaintiffs,  and  that  more  than  10  years  elapsed  between  the 
rendition  of  said  judgments  and  filing  the  amended  petition  in  which,  for  the 
first  time,  plaintiffs  seek  to  revive  the  judgment;  (5)  that  defendants  pur- 
chased the  cotton  in  good  faith,  for  a  valuable  consideration,  without  notice 
of  plaintiffs'  claim  thereon.     To  this  answer  there  is  an  affidavit  by  defendant 
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Brown,  **  who  on  oath  says  that  the  facts  set  forth  in  defendants*  first  special 
plea  in  regard  to  jurisdiction  are.  to  the  best  of  his  knowledge  and  belief, 
true.*'  Plaintiffs  filed  motion  to  strike  out  the  plea  in  abatement,  *' because 
it  is  not  filed  in  due  order  of  pleading,  '*  which  motion  was  overruled  by  tlie 
court,  and  plaintiffs  excepted.  Plaintiffs  filed  tlieir  amended  first  supplemental 
petition,  consisting  of  special  exceptions,  viz.:.  First,  To  so  much  of  the  plea 
as  sets  up  fraud,  and  charges  that  this  court  lias  not  jurisdiction,  because  no 
matters  of  fraud  are  specified,  and  the  plea  to  the  jurisdiction  "is  not  verified 
in  any  sufficient  manner.**  And  special  answer  that,  though  it  may  appear 
on  proof  that  the  amount  plaintiffs  are  entitled  to  recover  is  not  within  the 
jurisdiction,  yet  they  deny  fraud,  and  allege  good  faith,  and  aver  that  at  the 
time  the  suit  was  brought  the  judge  of  the  county  court  Wiis  disqualified;  that 
plaintiffs*  judgments  against  their  tenants  for  rent  and  foreclosing  the  land- 
lord's lien  on  the  cotton,  and  striking  out  defendants*  pleas  in  intervention, 
are  res  adjudicata  of  defendants*  right  to  the  cotton.  Defendants  filed  their 
first  supplemental  answer,  consisting  of  special  exceptions,  viz. :  That  the 
disqualification  of  the  county  judge  is  not  sufficient  roiison  for  not  bringing 
this  suit  in  the  county  court;  second,  that  the  plea  of  plaintiffs  in  their  sup- 
plemental petition,  wherein  they  set  up  the  judgments  as  a  bar  to  defendants* 
claim  to  the  cotton,  is  improperly  pleiided  by  way  of  supplemental  petition; 
third,  general  denial  and  statute  of  limitation  of  four  years.  The  evidence 
offered  by  plaintiffs  consisted  of  the  pleadings,  judgments,  orders,  and  bills  of 
costs  in  the  several  suits  to  which  plaintiffs  and  defendants  were  parties,  the 
claimants*  bonds,  and  testimony  of  witnesses,  proving  payment  of  costs  and  at- 
torney's fees,  that  the  cotton  was  worth  nine  or  ten  cents  per  pound,  and  that 
defendants  refused  to  return  it  or  to  pay  for  it.  Defendants  proved  that  they 
had  bought  the  cotton  and  paid  for  it,  without  notice  of  plaintiffs*  claim,  and 
it  had  been  delivered  to  the  ginner  for  them;  that  they  furnished  the  bagging 
and  ties  to  bale  it,  and  it  was  marked  in  their  name  at  the  time  the  officer 
seized  it  under  the  distress  warrants;  that  they  had  a  mortgage  on  the  cotton 
before  they  l)ought  it,  and  credited  the  amount  the  cotton  brought,  at  the  price 
agreed  upon,  on  the  mortgage.  The  court  charged  the  jury,  among  other 
things,  that  this  action  is  sought  to  be  maintained  on  three  several  bonds  ex- 
ecuted by  defendants.  The  right  of  plaintiffs  to  recover  anything  in  this 
suit,  then,  depends  in  part  upon  the  solution  of  the  question  whether  said 
bonds  are  valid  and  sufficient  to  bind  the  defendants,  and  confer  on  plain- 
tiffs the  right  to  sue  and  recover  on  them.  To  determine  whether  or  not 
these  bonds  are  valid  the  test  is,  did  plaintiffs  assent  to  their  execution?  or, 
if  not,  did  they,  after  their  execution,  ratify  or  acquiesce  in  them  with 
knowledge  of  their  existence  ?  If  they  did  assent  or  agree  to  the  bonds,  or 
ratified  or  acquiesced  in  them  with  the  knowledge  of  their  existence,  in  either 
event  the  bonds  are  valid,  and  plaintiffs  will  be  entitled  to  recover  such  dam- 
ages as  you  may  deem  them  entitled  to  under  the  evidence  and  the  instructions 
given  you.  But  if  plaintiffs  did  not  assent  to  the  bonds,  nor  subsequently 
ratify  them,  then  the  bonds  are  not  valid,  and  you  should  find  for  defendants, 
and  in  determining  whether  there  was  assent  to  or  ratification  of  the  bonds 
you  will  look  to  the  acts  and  declarations  of  the  parties  as  given  in  evidence. 
As  to  the  two  bales  of  cotton  in  suit  No.  351,  the  judgment  and  proceedings  of 
which  are  in  evidence,  if  you  find  that  they  are  the  same  bales  described  in 
the  bond  for  8225,  and  that  defendants  took  possession  of  them  under  the 
stipulations  contained  in  the  bond,  and  converted  them  to  their  own  use,  then 
plaintiffs  would  be  entitled  to  recover  the  value  of  the  cotton  with  8  per  cent, 
interest  from  the  time  of  conversion,  and  also  all  costs  paid  by  them  in  said 
suit  No.  351.  This  is  given  subject  to  your  finding  as  to  validity  of  the 
bond.  The  jury  were  required  to  answer,  among  others,  by  their  verdict,  the 
following  question:  Do  you  find  that  the  alleged  bond  for  $225  is  a  valid 
bond?    The  court  instructed  the  jury:   "If  you  find  the  bond  to  be  valid,  you 
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will  answer  all  of  the  questions.  If  you  find  the  bond  not  valid,  you  will  find 
for  defendants,  and  answer  no  further.**  Plaintiffs  asked  a  number  of  special 
instructions,  sdl  of  which  were  refused.  The  jury  returned  the  following 
verdict:  "We,  the  jury,  answer  the  first  question  in  the  negative  and  find  a 
verdict  for  the  defendants;"  upon  which  judgment  was  entered,  and  plain- 
tiffs made  motion  for  a  new  trial,  which,  being  overruled,  they  appealed,  and 
contend  that  the  court  below  committed,  among  others,  the  following  errors: 
In  overruling  plaintiffs'  motion  to  strike  out  defendants'  plea  to  the  jurisdic- 
tion ;  in  charging  the  jury  to  find  whether  or  not  the  bond  was  valid,  when 
no  question  of  its  validity  was  raised  by  the  pleadings  or  the  evidence,  and 
in  making  this  question  paramount  when  the  court  should  have  determined 
the  validity  of  the  bond,  if  the  question  had  been  made  by  the  pleadings  and 
the  evidence. 

P,  T,  Etoell  and  W,  A,  Duke,  for  appellants.  Cooper  &  Estes,  for  appel- 
lees. 

CJOLLAHD,  J.,  {after  stating  the  facts  substantially  as  above.)  The  Re- 
vised Statutes  (article  1262)  provide  that  "the  defendant,  in  his  answer,  may 
plead  as  many  several  matters,  whether  of  law  or  fact,  as  he  shall  think  nec- 
essary for  his  defense,  and  which  may  be  pertinent  to  the  cause:  provided, 
that  he  shall  file  them  all  at  the  same  time,  and  in  due  order  of  pleading." 
After  answering  by  general  and  special  demurrers  and  general  denial,  appel- 
lees filed  a  plea  in  abatement  to  the  jurisdiction  of  the  court,  to  which  ap- 
pellee Brown  made  the  following  affidavit:  "That  the  facts  set  forth  in  de- 
fendants' first  special  plea  in  regard  to  the  jurisdiction  are,  to  the  best  of  his 
knowledge  and  belief,  true."  Appellants  moved  to  strike  out  this  plea,  "be- 
cause it  was  not  filed  in  due  order  of  pleading,"  which  motion  was  overruled 
by  the  court.  Appellants  also  presented  a  special  exception  to  the  plea  in 
abatement,  upon  the  ground  that  "it  is  not  verified  in  any  sufficient  man- 
ner," which  was  also  overruled  by  the  court.  To  both  of  these  rulings  appel- 
lants excepted  and  assign  them  as  errors.  That  "due  order  of  pleading"  re- 
quires that  a  plea  in  abatement  should  precede  answers  to  the  merits  of  either 
law  or  facts  is  elementary.  Where  matters  stated  in  a  plea  in  abatement  do 
not  appear  of  record,  the  plea  must  be  sworn  to,  and  the  affidavit  must  be  to 
the  truth  of  the  plea,  and  not  that  it  is  true  to  the  best  of  affiant's  knowledge 
and  belief.  Wilson  v.  Adams,  15  Tex.  324.  We  think  the  court  erred  m  the 
ruling  here  complained  of.  It  is  contended  that  the  court  erred  in  1  nstructing 
the  jury  to  determine  by  their  verdict  whether  or  not  the  bonds  sued  on  are 
valid  because  neither  the  pleadings  nor  the  evidence  raise  the  issue  of  the  va- 
lidity of  the  bonds.  Upon  a  careful  examination  of  the  record  we  fail  to  dis- 
cover anything  in  the  pleadings  or  the  evidence  upon  which  a  charge  on  this 
question  could  be  predicated.  The  court  gave  to  the  jury  elaborate  instruc- 
tions for  their  government  in  determining  the  question  of  the  validity  of  the 
bonds,  and  the  verdict  is  responsive  to  this  portion  of  the  charge  alone.  We 
think  the  court  erred  in  giving  the  charge  here  complained  of,  and,  for  the 
errors  indicated,  we  are  of  the  opinion  that  the  judgment  of  the  court  below 
should  be  reversed  and  the  cause  remanded. 

Willie,  C.  J.  Report  of  the  commission  of  appeals  examined,  their  opin- 
ion adopted,  and  the  judgment  reversed  and  the  cause  remanded. 


Hammers  v.  Hanrige. 

(Supreme  Court  of  Texas.    December  2, 188S.) 

1.  Lakdlobo  and  Tenant  —  Denial  of  Landlord's  Title  —  Exception  to  Rulb  — 
False  Representations. 

In  an  action  to  rocover  possession  of  land,  the  defendant  answered  that  a  third 
person  was  previously  in  possession  thereof  adversely  to  the  plaintiil ;  that  upon 
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plaintiff^B  representation  that  he  was  the  sole  heir  of  the  owner,  such  third  person 
went  into  possession  under  plaintiff,  with  a  contract  for  a  deed  upon  payment  of  a 
certain  price ;  that  he,  the  defendant,  succeeded  to  this  contract  upon  like  repre- 
sentations made  by  the  plaintiff  to  him;  that  in  fact  plaintiff  was  one  of  several 
heirs,  and  not  the  owner  of  an  undivided  one-third  interest.  Held,  that  the  defend- 
ant was  not  estopped  to  deny  the  plaintiff^s  title,  and  it  was  error  to  strike  out  the 
answer.* 

2.  Injunctiok — Pekding  Litigations— Stat  of  Proceedings. 

In  an  action  for  recovery  of  land,  the  defendant  asked  for  an  injunction  to  stay 
the  proceedings  until  a  suit  between  the  plaintiff  and  certain  heirs,  pending  for 
partition,  should  be  decided,  the  defendant  having  purchased  of  said  heirs  their  two- 
thirds  undivided  interest  in  the  land  in  controversy,  after  going  into  possession 
under  purchase  from  the  plaintiff  •  and  further,  if  the  land  in  suit  should  m  the  par- 
tition be  allotted  to  these  heirs,  tnat  plaintiff  be  perpetually  enjoined.  It  did  not 
fully  appear  what  issues  were  involved  in  the  partition  suit,  nor  that  the  other  heirs 
would  recover  the  whole  of  the  land  in  suit,  but  it  was  admitted  that  the  defendant 
was  not  a  party  to  that  suit.    Held,  that  the  injunction  was  properly  refused. 

8.  Same. 

The  defendant  in  an  action  for  recoverr  of  land,  after  judgment  and  notice  of  ap- 
peal and  the  filing  of  his  appeal-bond,  asked  for  an  injunction  to  stay  the  execution 
until  a  suit  pending  in  the  supreme  court  of  the  United  States  was  decided.  Heldy 
that  the  proceeding  for  injunction,  after  judgment  and  notice  of  appeal,  was  un- 
warranted. 

Comrnissioners*  decision.    Appeal  from  district  court.  Falls  county. 

This  suit  was  brought  by  E.  G.  Hanrick,  the  appellee,  against  Wilson  Ham- 
mers, the  appellant,  to  recover  possession  of  a  tract  of  land.  A  general  ex- 
ception to  all  of  the  defendant's  answer,  except  his  general  denial,  was  sus- 
tained by  the  court,  and  his  answer  stricken  out,  and  judgment  was  rendered 
for  plaintiff,  Hanrick,  for  the  land  and  $500  for  rents  and  profits. 

Brady  <&  Ring,  for  appellant.     Goodrich  i&  Clarkson,  for  appeUee. 

CJoLLARD,  J.  The  plaintiff  below,  who  is  the  appellee  here,  on  the  81st 
January,  1882,  filed  suit  against  Wilson  Hammers,  the  appellant,  in  the  dis- 
trict court  of  Falls  county,  alleging  that  in  1878  petitioner  made  a  written  con- 
tract with  one  Harvey  to  sell  the  latter  the  50  acres  of  land  in  controversy, — 
Harvey  agreeing  to  pay  $300  therefor,  with  10  per  cent,  interest  per  annum, 
the  interest  to  be  paid  annually,  and  one-third  of  the  principal  annually,  and 
upon  payment  according  to  contract  of  the  purchase  money  petitioner  to  make 
a  warranty  deed;  that  Harvey  went  into  possession  under  the  contract,  and 
that  afterwards,  in  December,  1878,  Harvey  assigned  his  right  under  the  con- 
tract to  Hammers,  the  defendant,  and  delivered  possession  of  the  land  to  him. 
Hammers  agreeing  to  perform  the  contract  on  the  part  of  Harvey,  and  did 
pay  $30,  December  12, 1878,  at  which  time  plaintiff  extended  the  time  of  pay- 
ment. Hammers  continued  to  occupy  the  premises  and  postponing  payment 
until  1880.  He  refused  to  comply  with  the  contract,  repudiated  the  same, 
and  refused  to  surrender  possession,  setting  up  adverse  title,  and  so  continues 
to  hold,  converting  the  rents  and  revenues  of  the  yearly  value  of  $100.  He 
prays  for  possession  and  damages.  Defendant  answered,  and  January  7, 1886, 
amended  with  general  denial,  and  specially  setting  up  that,  at  the  time  of  plain- 
tiff's contract  with  Harvey,  the  latter  was  in  possession  of  the  land,  claiming 
it  adversely  to  plaintiff;  that  at  the  same  time  plaintiff  represented  to  the  said 
Harvey  that  he  was  the  solo  heir  of  Edward  Hanrick,  deceased,  who  died 
seized  of  said  tract  of  land,  the  same  being  part  of  the  11-league  Le  Serda  grant, 
which  he  owned  at  the  time  of  his  death,  and  that  hence  plaintiff  was  the  sole 
owner  of  said  50-acre  tract  of  land;  that  Harvey  believed  these  representa- 
tions, relied  on  them,  and  was  induced  by  them  to  make  the  agreement  to  pur- 
chase, which,  but  for  the  said  representations,  he  would  not  have  entered  into; 
that  plaintiff  made  the  same  representations  to  defendant  which  he  had  made 

>  As  to  when  a  tenant  is  estopped  from  denying  the  titie  of  his  landlord,  see  Burgess 
V.  Rice,  (CaL)  16  Pac.  Rep.  49tt,  and  Mt^, 
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to  Harvey  at  the  time  when  the  defendant  agreed  to  complete  Harvey's  con- 
tract, which  representations  were  in  the  same  manner  believed  by  defendant, 
and  relied  upon,  and  that  but  for  the  same  defendant  would  not  have  entered 
into  said  agreement;  that  when  defendant  made  this  agreement  "to  pay  plain- 
tiff for  said  land,  he  was  in  possession  of  the  same,  holding  it  adversely  to 
plaintiff  and  to  the  entire  world;"  that  these  representations  as  to  plaintiff 
being  the  sole  heir  of  Edward  Hanrick,  deceased,  were  wholly  false  and  fraud- 
ulent; that  said  Edward  Hanrick  died  intestate  in  the  year  1865,  without 
issue  of  body,  leaving  as  his  sole  and  only  heirs  a  sister  named  Elizabeth 
O'Brien,  and  two  brothers  named,  respectively,  John  Hanrick  and  James 
Hanrick,  and  one  nephew,  the  plaintiff,  E.  G.  Hanrick,  who  was  a  son  of  a 
deceased  brother;  that  in  1871  said  John  Hanrick  died  intestate,  and  without 
issue  of  body;  that  in  1875  said  James  Hanrick  died  intestate,  leaving  as  his 
heirs  a  son  named  Nicholas  Hanrick,  four  daughters,  and  four  grandctiildren, 
the  children  of  a  deceased  daughter;  that  under  the  laws  of  Great  Britain 
citizens  of  the  United  States  were  permitted  to  take  land  situated  in  said  king- 
dom by  descent,  in  the  same  manner  as  subjects  of  said  kingdom;  that  defend- 
ant, in  order  to  strengthen  his  title,  did  on  the day  of ,  1881, 

make  a  contract  with  H.  F.  Ring  for  the  purchase  of  the  interest  of  the  heirs 

of  James  Hanrick  in  the  land  in  controversy,  and  that  he  also  on  the 

day  of ,  1882,  acquired  title  to  it  by  conveyance  from  one  William 

Brady,  who  held  title  to  the  same  under  said  Elizabeth  O'Brien;  that  what- 
ever interest  plaintiff  may  have  had  in  the  tract  of  land  in  controversy  was 
derived  by  descent  from  the  said  deceased,  Edward  Hanrick,  plaintiff's  inter- 
est therein  being  but  an  undivided  one-third  interest, — the  land  of  which  said 
Edward  Hanrick  died  seized  never  having  been  partitioned  among  his  heirs; 
that  a  suit  for  partition  of  these  lands  was  brought  in  the  district  court  of  Falls 

county  against  E.  G.  Hanrick,  on  the day  of ,  1879,  by  the  heirs 

of  James  Hanrick,  the  same  having  been  vigorously  prosecuted,  being  now 
pending  in  said  court,  styled  Nicholas  Hanrick  et  al.  vs.  E,  Q,  Hanrick. 

Xo.  1,728;  that  on  the day  of ,  1883.  the  said  William  Brady, 

joined  by  one  Philip  O'Brien  and  his  wife,  recovered  judgment  against  the 
plaintiff,  E.  G.  Hanrick,  for  an  undi\ided  one-third  interest  in  said  Le  Serda 
11-league  grant,  in  the  circuit  court  of  the  United  States  for  the  Northern 
district  of  Texas,  at  Waco,  establishing  their  title  to  the  same  under  the  said 
Elizabeth  O'Brien.  Defendant  prayed  that  the  plaintiff  be  enjoined,  on  such 
terms  as  the  court  might  deem  proper,  from  the  further  prosecution  of  the  suit, 
until  said  suit  for  partition  should  be  determined  and  said  land  partitioned,  and 
that  the  same  be  made  perpetual,  if  the  land  in  controversy  should  not  be  set 
aside  and  made  a  part  of  the  land  assigned  to  plaintiff.  Defendant  in  the 
prayer  offered  to  make  bond  to  secure  the  plaintiff  in  the  value  of  the  rents 
and  profits,  and  prayed  for  general  relief.  Plaintiff  filed  general  exceptions 
to  the  entire  answer,  except  general  denial,  which  were  sustained;  and  de- 
fendant filed  a  trial  amendment  January  7,  1886,  in  which  it  was  alleged  that 
he  contracted  for  the  land  from  said  Harvey  in  good  faith,  without  knowledge 
of  the  existence  of  the  other  heii-s  of  Edward  Hanrick,  deceased,  and  that  had 
he  known  of  the  other  heirs  he  would  not  have  made  the  contract;  that  E.  G» 
Hanrick  had  sold  off  and  disposed  of  a  large  amount  of  said  Le  Serda  11-league 
grant  inherited  from  Edward  Hanrick,  by  deeds  conveying  separate  portions 
of  the  same,  b<3fore  the  date  of  contract  with  Harvey,  and  had  so  sold  enough 
of  the  land  to  almost,  if  not  wholly,  absorb  his  entire  interest  in  the  same; 
and  that  there  was  little  or  no  probability  that  on  partition  the  tract  in  con- 
troversy would  be  allotted  to  plaintiff;  also  that  plaintiff  was  insolvent;  that 
when  defendant  heard  of  the  existence  of  the  heirs,  he  could  not  safely  com- 
plete his  contract,  nor  abandon  the  land,  without  great  hardship  and  loss.  To 
the  trial  amendment  general  demurrer  was  filed  and  sustained.  Defendant 
excepted  to  both  rulings  of  the  court.    On  same  day,  the  7th  of  January^ 
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1886,  judgment  was  rendered  for  plaintiff  by  the  court,  a  Jury  being  waived, 
for  the  land  and  $500  damages,  and  defendant  then  excepted,  and  gave  notice 
of  appeal.  On  the  10th  of  January,  1886,  defendant  filed  a  motion  for  in- 
junction, asking  that  the  execution  be  stayed  until  the  decision  of  the  supreme 
court  of  the  United  States  was  rendered  in  the  cause  in  which  William  Brady 
and  Philip  O'Brien  and  wife  obtained  judgment  against  E.  G.  Hanrick,  al- 
leging that  E.  G.  Hanrick,  by  filing  supernedeas  bond  in  that  case,  had  pre- 
vented Brady  et  al,  from  obtaining  a  writ  of  possession.  The  motion  referred 
to  and  adopted  all  the  allegations  of  the  answers  previously  made  and  was 
sworn  to.  The  court  refused  the  writ  on  21st  January,  1886,  and  defendant 
gave  notice  of  appeal.  The  appeal-bond  had  already  been  executed,  to- wit, 
10th  January,  1886,  before  the  motion  for  injunction  was  acted  on,  which  was 
on  the  2l8t  January,  1886;  but  the  appeal-bond  was  approved  16th  February, 
188b.  The  assignment  of  errors  were  filed  February  20, 1886,  as  follows:  (1) 
The  court  erred  in  sustaining  plaintiff's  exceptions  to  all  of  defendant's  an- 
swer and  trial  amendment  except  his  geneml  denial;  (2)  the  court  erred  in 
refusing  to  grant  defendant's  motion  for  injunction. 

We  are  of  the  opinion  the  defendant's  answer  should  not  have  been  stricken 
out.  The  allegations  are  that  Harvey  was  already  in  possession  when  he  en- 
tered into  the  contract  with  plaintiff  to  pay  for  the  premises,  and  was  at  the 
time  claiming  adversely  to  plaintiff;  that  defendant  undertook  to  comply  with 
the  Harvey  contract;  that  when  the  original  contract  was  made,  and  when 
defendant  assumed  to  perform  it,  the  plaintiff  represented  to  them  that  he  was 
the  sole  heir  of  Edward  Hanrick,  deceased,  and  induced  both  of  them  to  be- 
lieve he  was  such  heir,  and  owned  all  the  land,  and,  relying  upon  the  repre- 
sentations so  made,  the  contract  was  executed;  but  that  in  truth  plaintiff  was 
not  the  sole  heir  of  Edward  Hanrick;  that  he  was  only  entitled  to  one  undi- 
vided one-third  of  the  land,  the  other  heirs  being  the  owners  of  the  other  two- 
thirds.  It  was  also  alleged  that  as  soon  as  defendant  ascertained  the  facts  he 
bought  in  the  outstanding  title.  If  this  should  prove  to  be  defendant's  case, 
he  could  not  be  dispossessed  by  the  plaintiff.  The  representations  of  plaintiff 
that  he  was  the  sole  heir  of  the  owner  (deceased)  were  such  as  Harvey  and 
Hammers  might  well  rely  upon.  The  proof  of  inheritance  existed  in  parol, 
and  Hammers  could  have  rested  implicitly  upon  the  assurances  of  plaintiff 
that  the  whole  inheritance  was  his.  If  these  representations  were  aftt^r wards 
found  to  be  false,  the  defendant  could  have  resisted  the  payment  of  the  price 
agreed  on.  He  could  have  acknowledged  the  title  of  the  other  joint  owners. 
Or  he  could  have  bought  in  the  outstanding  title,  and  defended  his  possession 
against  the  plaintiff,  who  sued  merely  to  dispossess  him.  He  was  not  sued 
for  the  price,  but  for  the  possession,  upon  the  assumption  that  he  had  aban- 
doned his  contract,  refused  to  perform  it,  and  had  thereby  forfeited  his  right 
to  the  possession.  Plaintiff  is  not  in  the  position  of  one  who,  acting  In 
good  faith,  agrees  to  convey  land,  and,  upon  failure  of  performance  on  the 
part  of  his  vendee,  or  upon  abandonment  of  the  contract  by  the  vendee,  sues 
for  the  recovery  of  the  premises.  In  such  case  the  vendee  cannot  dispute  his 
vendor's  title.  He  would  be  estopped  from  so  doing  as  an  ordinary  lessee 
would  be  estopped  to  plead  an  outstanding  title  against  his  lessor.  In  the 
case  at  bar  the  defendant,  by  the  averments  of  his  answer,  places  himself 
clearly  within  the  exceptions  to  the  rule  *'tiiat  a  tenant  cannot  be  heard  to 
dispute  his  landlord's  title."  He  says  there  were  false  representations  made 
to  him  which  he  relied  upon,  inducing  him  to  assume  the  contract;  that  there 
was  an  outstanding  title  of  which  he  Wiis  ignorant  at  the  time  the  contract 
was  made,  which  he  has  bought  in.  The  lessee  is  not  estopped  to  deny  the 
lessor's  title  where  there  is  fraud,  ignorance,  or  mistake.  The  plaintiff  could 
not  be  heard  to  complain  if  he  misrepresented  the  facts  of  his  title,  and  thereby 
induced  the  defendant  to  assume  tlie  contract.  He  cannot  invoke  estoppel 
against  the  defendant  in  a  transaction  obtained  by  his  own  fraud.     The  al- 
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legations  of  the  answer  put  him  in  that  attitude  before  the  court,  and  in  such 
ease  he  will  not  be  allowed  to  insist  upon  estoppel.  He  has,  by  his  own 
fraud,  given  the  defendant  the  right  to  dispute  his  title,  and  resist  his  suit 
for  possession.  Tyler  v.  Davis,  61  Tex.  674;  Turner  v.  Fergtison,  58  Tex.  9; 
Rodgers  v.  Daily,  46  Tex.  583;  Bigelow,  Estop.  399  et  seq.  The  answer  shows 
that  the  defendant  is  a  tenant  in  common  with  the  plaintiff,  with  the  right 
to  maintain  his  possession  against  the  plain liff  on  account  of  bis  fraudulent 
representations  and  acts.  Such  being  the  case,  it  was  error  to  strike  out  the 
answer.  It  was  certainly  a  good  defense,  if  proved,  to  defeat  a  recovery  by 
plaintiff  of  more  than  his  part  of  the  land  inherited  from  Edward  Uanrick,  de- 
ceased. 

The  defendant  asked  for  an  injunction  to  stay  the  proceedings  until  the  suit 
lietween  plaintiff  and  the  other  heirs  of  Edward  Hanrick,  then  pending  for 
partition,  should  be  decided,  and  the  land  partitioned,  and,  if  the  land  in  suit 
should  in  the  partition  be  allotted  to  the  other  heirs,  that  plaintiff  be  perpet- 
ually enjoined.  It  is  not  made  to  appear  fully  what  issues  are  involved  in 
that  suit,  and  that  there  will  necessarily  be  a  recovery  by  the  other  heirs  of 
the  whole  of  the  La  Serda  grant  not  sold  by  plaintiff,  or  that  there  are  not 
other  lands  or  property  inherited  by  the  heirs  of  Edward  Hanrick,  out  of 
which  the  claims  of  the  other  heirs  can  be  satisfied,  without  interfering  with 
the  sale  to  defendant;  nor  do  the  facts  alleged  show  that  defendant — not  be- 
ing a  party  to  that  suit — would  be  wholly  concluded  by  the  judgment  in  case 
the  other  heirs  recover  all  the  land  from  plaintiff.  So  the  injunction  was 
properly  refused. 

The  proceeding  for  injunction,  after  the  judgment  and  notice  of  appeal  by 
defendant,  was  not  only  irregular,  but  wholly  unwarranted. 

The  erroneous  ruling  of  the  court  in  striking  out  the  answer  of  defendant 
requires  a  reversal  of  the  case,  and  it  is  reversed  and  remanded  for  a  new  trial. 

Willie,  C.  J.  Report  of  the  commission  of  appeals  examined*  their  opin- 
ion adopted,  and  the  judgment  reversed  and  cause  remanded. 


Stonk  et  al.  v.  Ellis  et  oZ. 
{Supreme  Court  of  Texas.    December  18, 1887.) 

1.  Descent  and  Distribution — CJommunitt  Propertt— Powers  of  Widow. 

The  widow  of  an  intestate,  for  herself  and  his  minor  heirs,  in  consideration  of 
the  finding  of  a  lost  land  certificate  which  was  community  property,  locating  it' 
and  procuring  a  patent  therefor,  without  an  order  of  the  probate  court  conveyed 
one-half  of  the  l&nd  so  located.  In  an  action  against  the  minor  heirs  to  remove  the 
cloud  from  the  title.  ?ield,  that  under  Rev.  St.  Tex.,  (Pasch.  Dig.  art.  4642,)  which  pro- 
vides that,  ^upon  the  dissolution  of  the  marriage  relation  by  death,  tne  property 
belonging  to  the  community  estate  of  the  husband  and  wife  shaU  he  divided,  one- 
half  to  the  survivor,  and  the  other  to  the  children, "  the  widow  had  no  right  to  make 
such  conveyance. 

2.  Infanct— Ratification  of  Contract— Acceptance  of  Benefit. 

Ratification  by  a  minor,  on  coming  of  age,  of  a  contract  made  while  he  was  a 
minor,  by  one  who  had  no  power  to  bind  his  interests,  will  not  be  presumed  because 
he  was  benefited  by  it,  and  accepted  the  fruits  of  it. 

Commissioners'  decision.    Appeal  from  district  court,  McLennan  county. 

This  suit  was  originally  brought  on  the  27th  day  of  March,  1875,  by  James 
P.  EUis  against  the  appellants,  who  are  the  children,  and  descendants  of 
children,  of  Jesse  Russell  and  Jane  Kussell,  to  remove  cloud  from  title  of 
1,000  acres  of  land,  part  of  the  Jesse  Russell  league  and  labor  in  McLennan 
county.  James  P.  Ellis,  the  original  plaintiff,  died  in  1882;  but  before  his 
death,  in  June  22,  1882,  he  conveyed  by  deed  to  Eugenie  and  Tassie  Ellis  his 
title  to  the  land,  and  they  were  made  parties  plaintiff  in  the  suit,  joined  by 
their  husbands,  P.  L.  Ellis  and  Quincy  Ellis.  They  amend  the  original  pe- 
tition June  12,  1884.    The  petition  alleges  that  about  the  10th  day  of  May, 
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1847,  Jesse  Russell  died  intestate,  leaving  surviving  him  his  wife,  Jane  Rus- 
sell, and  minor  children,  Mrs.  S.  F.  Stone,  Margrett  Martin,  William  T.  Rus- 
sell, and  Mrs.  Sara  Y.  Stone.  At  the  time  of  his  death  he  owned  his  head- 
right  league  and  labor  certificate  No.  45,  issued  February,  1838,  by  board  of 
land  commissioners  of  Sabine  county,  which  was  community  of  himself  and 
wife,  Jane,  which  had  been  lost.  That,  about  1850,  said  Jane  intermarried 
with  one  H.  H.  Hill;  and  having,  in  1847,  administered  on  Jesse  Russell's  es- 
tate, and  acting  as  guardian  for  her  children's  estate,  she  contracted  with  one 
J.  K.  Williams  to  find  the  lost  certificate,  or  to  obtain  a  duplicate,  to  locate  it, 
and  secure  a  patent,  at  his  own  expense;  for  which  the  said  Jane  and  U.  H. 
Hill  were  to  convey  him  one-half  of  the  land  so  located.  That  Williams,  at 
much  trouble  and  expense,  found  the  certificate,  located  it,  paying  all  fees, 
and  obtained  the  patent  in  the  name  of  Jesse  Russell,  and  fully  complied  wltll 
his  part  of  the  contract.  That  before  the  patent  issued,  to- wit,  about  the  2d 
January,  1854,  Williams  purchased  of  said  Jane  her  one-half  of  the  certificate, 
and  then  the  original  contract  was  canceled  or  destroyed,  and  in  lieu  thereof 
the  said  Jane  Hill,  for  herself  and  as  guardian  of  her  children,  joined  by  her 
husband,  H.  H.  Hill,  executed  to  Williams  a  bond  for  title  for  one-half  of  the 
children's  half,  for  the  same  consideration  as  in  the  original  contract, — the 
location  of  their  one-half.  That,  after  the  patent  issued,  Jane  and  H.  H.  Hill, 
acting  for  the  children,  and  Williams,  divided  the  land,  giving  to  Williams 
the  south-west  half  by  line  running  N.,  30  W.,  as  his  interest  bought  of  Mrs. 
Hill,  and  giving  the  other  half  to  the  children;  and  afterwards,  on  23d  of 
July,  1855,  they  divided  the  children's  half,  giving  to  Williams  for  his  loca- 
tive half  1,000  acres  out  of  the  north  or  north-west  half  of  the  children's  half 
and  the  balance  to  the  children,  1,302  acres;  and  about  the  same  time  Jane 
and  H.  H.  Hill  made  deed  to  Williams  to  the  said  1,000  acres  as  his  locative 
share,  leaving  the  1,302  acres  for  the  children.  That  the  bond  for  title  hav- 
ing been  recorded  4th  February,  1855,  and  the  deed  for  1,000  acres  about 
13th  November,  1855,  and  the  deed  of  Jane  to  her  one-half  community  inter- 
est 4th  February,  1855,  Williams  on  the  30th  June,  1856,  for  $750  paid,  con- 
veyed the  1,000  acres  by  deed  to  James  P.  Ellis, — Ellis  paying  the  money  in 
good  faith,  believing  the  title  could  not  be  questioned;  and  that  on  the  22^1 
June,  1882,  J.  P.  Ellis  conveyed  the  same  by  deed  to  said  Eugenie  and  Taasie 
Ellis  for  a  valuable  consideration.  That  all  along,  during  the  time  said  con- 
tracts were  made,  the  said  Jane  declared  that  she  was  the  administratrix  of 
said  Jesse  Russell's  estate,  and  the  guardian  of  the  estates  of  said  children, 
and  was  acting  under  the  orders  of  the  probate  court  of  Panola  county,  where 
the  said  Jesse  died,  and  when  the  partition  was  finally  made  she  agreed  to  have 
the  same  confirmed  in  said  county  court,  Williams  relying  upon  her  state- 
ments and  promises;  but,  if  she  ever  had  the  confirmation  made, the  evidence 
of  it  has  been  lost.  It  was  also  alleged  that  Jane  and  H.  H.  Hill  were  very 
pO(»r,  the  children  of  tender  years,  and  without  any  means,  and  had  no  one 
but  th«ir  mother  to  look  after  their  interest  in  the  certificate;  that  there  was  dan- 
ger that  their  interest  in  the  same  would  be  lost,  and  the  said  Jane  acted  in 
good  faith  for  them  in  the  contracts  to  protect  their  rights;  that  the  contracts 
were  for  their  interest,  and  were  reasonable  and  fair;  and  that  the  1,000  acres 
were  not  worth  more  than  half  of  the  1,302  acres  allotted  to  the  children.  It  is 
alleged  that  since  the  partition  the  said  children  and  their  descendants,  the  de- 
fendants, have  taken  possession  of  the  1,302  acres,  have  accepted  the  benefits 
of  said  contracts,  and,  up  to  the  time  of  suit,  have  acquiesced  in  and  ratified 
the  same;  and  by  so  acquiescing  in  same,  appropriating  the  1,302  acres,  and 
selling  off  their  interest,  have  respected  the  contract  of  location  and  partition; 
but,  a  short  time  before  suit,  have  set  up  claim  to  the  1,000,  slandering  plain- 
tiffs' title,  and  rendering  it  unmarketable,  and  have,  since  suit,  sold  to  some  one 
the  1,000  acres,  further  clouding  the  title.  It  is  also  alleged  that  the  defend- 
ants are  poor,  and  have  no  property  subject  to  forced  sale.     The  petition 
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prays  for  judgment  removing  cloud  from  plaintiffs'  title,  and  for  general  and 
equitable  relief.  Defendants  si»ecially  excepted  to  the  petition,  (but,  as  there 
ai-e  no  errors  assigned  in  reference  to  rulings  thereon,  they  need  not  be  no- 
ticed;) answered  by  general  denial;  specially  denied  that  Williams  ever  located 
the  land,  or  acquired  title  by  any  location;  further,  that  Russell's  heirs  were 
minors,  and  were  not  bound  as  alleged;  that  defendants  are  the  children  and 
descendants  of  the  children  of  Jesse  Russell,  and  are  his  only  heirs  at  law,  and 
have  the  superior  title  to  the  land  by  inheritance  from  Jane  and  Jesse  Rus- 
sell, both  deceased;  that  Williams  was  paid  in  cash  8200  for  his  services  by 
Jane  and  H.  H.  Hill,  which  he  accepted  in  full  satisfaction  of  his  claim. 
Answer  was  filed  for  the  minors,  defendants,  by  E.  A.  McKinney,  guardian 
ad  litem,  that  they  had  no  knowledge  of  the  matters  set  up  by  plaintiffs,  and 
asked  to  be  protected  by  the  court,  and  also  file  a  general  denial  November  22, 
1884.  There  was  a  trial  by  jury,  and  verdict  for  the  plaintiffs,  and  judgment, 
from  which  defendants  have  appealed.  The  court  instructed  the  jury,  sub- 
stantially, that  if  the  certificate  was  lost  at  the  death  of  Jesse  Russell,  and 
she  (his  widow)  made  the  contract,  as  alleged  by  plaintiffs,  with  Williams  to 
hunt  it  up,  and  locate  it,  and  give  him' therefor  one-half  of  the  land  located, 
and  the  contract  was  reasonable  and  fair,  under  the  circumstances,  and  neces- 
sary for  the  interests  of  her  minor  children,  and  was  beneficial  to  them,  she, 
as  half  owner,  and  as  surviving  wife  of  deceased,  had  the  right  to  make  the 
contract;  and,  if  Williams  performed  the  contract  on  his  part  as  stipulated, 
the  one-half  interest  of  the  said  children  in  the  land  located  would  be  bound 
under  the  contract.  And  in  case  the  jury  should  find  that  the  1 ,000  acres  were 
set  apart  to  Williams  as  alleged,  and  the  1,302  acres  to  the  children ;  that  the 
division  was  fair  and  equitable,  and  the  1,000  acres  were  not  more  valuable  than 
the  1,302  acres;  and  that  the  children  and  their  descendants  have  appropriated 
and  feceived  the  benefits  of  the  same, — ^then  they  were  instructed  to  find  for 
the  plaintiffs.  But  if  the  evidence  should  fail  to  show  that  the  contract  was 
made,  or,  if  made,  that  it  was  not  fair  and  reasonable,  or  not  necessary  to 
protect  the  interests  of  the  children,  and  was  not  beneficial  to  them,  to  find 
for  defendants;  or  if  Williams  located  the  land,  and  received  a  moneyed  con- 
sideration therefor,  or  its  equivalent,  to  find  for  defendants.  The  latter  part  of 
this  charge  was  assigned  as  error  by  defendants;  that  part  of  it  that  relates 
to  the  division  of  the  land, — "that  if  it  was  fair  and  equitable,  and  that  the 
children  have  taken  possession  of  the  1,302  acres,  and  have  appropriated  the 
same,  to  find  for  plaintiffs.''  Defendants  asked  the  court  to  instruct  the  jury 
(1)  "That  plaintiffs  could  not  recover  the  specific  1,000  acres,  because  the  evi- 
dence fails  to  show  any  legal  or  equitable  right  to  the  land  in  plaintiffs. "  The 
second  clause  of  the  charge  asked  by  defendants  evidently  is  not  copied  cor- 
rectly in  the  transcript,  as  it  is  wholly  unintelligible.  The  court  refused  to 
give  the  instructions,  and  the  defendants  assigned  error.  The  next  assign- 
ment of  error  noticed  in  appellants'  brief  is  that  the  verdict  of  the  jury  was 
not  supported  by  the  evidence;  it  fails  to  show  that  Williams  ever  performed 
any  of  his  undertakings.  And  the  last  assignment,  as  stated  in  brief  of  appel- 
lants, is  "that  the  court  erred  in  overruling  defendants'  motion  for  a  new 
trial." 

Anderson  <&  Flint,  for  appellants.  Harris  <&  Saunders  and  B.  H,  Graham, 
for  appellees. 

CJoLLARD,  J.,  {after  stating  the  facts  substantially  as  above.)  It  is  con- 
tended by  the  appellees  that  Mrs.  Hill,  after  the  death  of  Jesse  Russell,  her 
former  husband,  leaving  her  and  the  four  minor  children  surviving  him,  had 
the  power  to  make  the  contract  for  the  location  of  the  certificate.  The  charge 
of  the  court  submits  that  view  of  the  case  as  the  law,  and  the  jury  are  told 
that  if  the  contract  was  advantageous  to  the  estates  of  the  minors,  was  rea- 
sonable and  fair,  it  was  valid,  and  would  bind  their  interests  in  the  land. 
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When  Jesse  Russell  died,  his  estate,  being  community  between  himself 
and  wife,  vested  immediately  in  his  heirs,  subject  to  community  debts  and 
administration;  the  community  half  of  Mrs.  Russell  passed  to  her,  with  ab- 
solute right  of  control  and  disposition.  Pasch.  Dig.  art.  4642;  Thompaon  v. 
Cragg,  24  Tex.  582;  Good  v.  Coombs,  28  Tex.  34;  Johnson  v.  Harrison,  48 
Tex.  257;  Mitchell  v.  De  Witt,  20  Tex.  294;  Verammdi  v.  ffutchins,  48  Tex. 
531.  Before  the  contract  was  made,  she  administered  upon  the  estate  of  her 
deceased  husband,  and  had  been  discharged,  after  filing  and  having  her  final 
account  approved.  The  estate  was  very  small,  and  the  family  were  poor,  and 
the  estate  was  soon  wound  up,  and  her  discharge  granted.  Siie  had  inter- 
married with  H.  H.  Hill.  At  least  up  to  the  time  she  married  Hill,  she  had 
the  power,  as  survivor  of  the  community  estate,  to  pay  debts  with  which  it 
was  charged,  and  to  relieve  it  of  any  prior  obligations  and  incumbrances;  but 
she  at  no  time  had  the  power  to  sell  the  community,  or  to  make  future  con- 
tracts with  reference  to  it  that  could  be  binding  upon  any  one  but  herself. 
The  statute  itself  of  1840  provided  that,  upon  the  dissolution  of  marriage  by 
death,  one-half  of  the  community  passed  to  the  survivor,  and  the  other  half 
to  the  child  or  children  of  the  decease,  (Pasch.  Dig.  art. 4642;)  and  the  same 
rule  has  been  often  announced  by  our  courts  of  last  resort.  The  survivor 
can  pay  out  of  it  antecedent  debts,  and  perform  antecedent  contracts ;  but 
there  is  no  law  or  authority  for  the  survivor  to  bind  the  estate  by  new  con- 
tracts, except  as  to  the  share  of  the  survivor.  The  marital  partnership  does 
not  continue  after  the  death  of  one  of  the  spouses.  It  can  be  wound  up  by 
the  survivor;  but,  subject  to  that,  the  property  vests,  and  the  survivor  loses 
all  control,  except  as  to  his  or  her  own  part  of  it.  Appellees  say  there  was 
an  administration  then  existing  upon  the  Russell  estate;  that  after  her  formal 
discharge  the  administratrix  obtained  other  orders  from  the  court,  and  was 
recognized  as  the  administratrix  by  the  court;  and  that  the  order  of  disdiarge 
would  be  presumed  to  have  been  set  aside;  and  they  cite  ^a]^7i6  v.  Garrett,  17 
Tex.  330,  in  support  of  the  doctrine;  and  they  also  insist  that  Mrs.  Hill  repr^ 
sented  herself  to  be  the  administratrix,  and  the  guardian  of  the  minors. 
Suppose  there  had  been  an  administration  existing  in  fact,  she  could  not  have 
made  a  valid  contract  to  bind  the  interests  of  the  minors  in  the  certificate, 
and  the  land  to  be  located  by  it,  without  an  order  from  the  court.  She  was 
not  their  guardian  at  all.  Her  assertions  that  she  was  such  guardian  could 
affect  no  rights  but  her  own ;  and  there  is  scarcely  a  probability  that  Williams 
was  deceived  by  such  assertions.  It  was  his  duty  to  see  to  it  that  the  minors' 
interests  were  bound  in  some  legal  way.  He  was  contracting  with  reference 
to  the  rights  of  these  minors,  presuming  to  bind  them,  and  was  satisfied  with 
an  illegal  contract.  He  now,  through  his  vendees,  asks  the  court  to  make 
the  contract  good,  because  he  performed  it  on  his  part,  and  because  the  mi- 
nors were  benefited  by  it,  and  accepted  the  fruits  of  it.  Such  a  position 
cannot  be  upheld.  8ypert  v.  McCowen,  28  Tex.  636,  and  Ross  v.  Mitchell, 
Id.  150.  The  minors  were  guilty  of  no  fraud  towards  him.  He  made  the 
contract  with  one  not  authorized  to  make  it  except  for  herself,  and  located  the 
land,  completing  his  contract  with  the  widow, — valid  as  to  her  interests, — 
after  he  had  purchased  her  half  of  the  certificate,  and  derived  such  benefits 
from  the  location  as  the  contract  for  Mrs.  Hill's  interest  and  his  purchase 
entitled  him  to,  and  in  all  probability  all  he  ever  expected;  at  all  events,  it 
was  all  the  law  could  have  respected.  At  the  time  he  purchased  her  half,  the 
original  contract  was  canceled,  and  she  and  her  husband  executed  to  him  a 
bond  for  title  for  one-half  of  the  land  to  be  located  and  patented  for  the  mi- 
nors. This  was  done  seemingly,  or  it  is  treated  by  the  parties,  as  a  change 
in  the  original  contract,  necessitated  by  his  purchase  of  one-half  of  the  certif- 
icate. This  change,  however,  could  not  give  him  any  rights  against  the 
children  for  the  location  better  than  he  had  before.  There  were  still  no  or- 
ders of  any  court  authorizing  the  transaction.    He  then  became  a  joint  owner 
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with  them  to  the  extent  of  his  half,  and  he  could  not  in  that  capacity  lo- 
cate the  land  so  as  to  bind  the  minors'  half.  One Jieir  cannot  bind  the  inter- 
est of  the  other  heirs  by  a  locative  contract.  Keen  v.  Casey,  22  Tex.  412. 
The  surviving  wife  and  mother  of  the  minor  heirs  has  no  authority  to  make 
such  contract,  except  for  her  own  interest,  unless  she  is  ghown  to  be  the 
guardian.  Burris  v.  Wideman,  6  Tex.  231.  We  conclude  there  was  error 
in  the  charge  of  the  court  declaring  Mrs.  Russell  had  the  right  to  bind  the 
intei*ests  of  the  minors  in  the  contract  of  location.  No  contract  for  a  part  of 
the  land  can  rise  by  implication.  The  fact  that  the  services  are  rendered, 
that  they  are  beneficial  and  accepted,  could  not  create  a  contract  for  a  part 
of  the  land.  8ypert  v.  McCowen,  28  Tex.  636.  The  only  assumpHt  implied 
is  for  reasonable  value  for  the  services  rendered.  Hoss  v.  Mitchell,  28 
Tex.  150. 

It  is  claimed,  however,  that  Mrs.  Hill  and  her  husband  divided  the  land 
with  Williams,  giving  him  one  particular  half,  under  his  purchase  from  Mrs. 
Hill,  and  1,000  acres  out  of  the  other  half  falling  to  the  heirs,  leaving  the 
rest,  1,300  acres,— or  1,476  acres, — for  the  children;  and  that  the  children, 
after  coming  of  age,  ratified  the  contract  and  the  partition  by  selling  off  the 
1,302  acres.  The  charge  of  the  court  makes  this  ratification  depend,  as  it 
should  have  done,  upon  the  right  of  Mrs.  Hill,  in  the  first  place,  to  make  the 
original  contract  of  location  for  the  heirs.  The  recognition  by  the  heirs 
would  be  sufficient  and  binding  as  an  acceptance  and  approval  of  the  par* 
tition  into  two  halves,  and  would  bind  them  to  the  half  set  apart  to  them; 
but,  if  Williams  had  no  right  to  any  part  of  such  half,  their  adoption  of  the 
partition  would  only  extend  to  the  division  into  the  two  halves.  The  part  of 
the  charge  complained  of  would  have  been  correct  if  the  other  part  upon 
which  it  depended  had  been  the  law;  but  that,  being  incorrect,  renders  the 
concluding  part  error,  for  which  the  judgment  should  be  reversed. 

Under  our  view  of  this  case,  no  other  errors  need  be  noticed.  The  judg- 
ment should  be  reversed,  and  the  cause  remanded  for  a  new  trial. 

Willie,  C.  J.  Report  of  the  commission  of  appeals  examined,  tiieir  opin- 
ion adopted,  and  the  judgment  reversed,  and  cause  remanded. 


Gulf,  C.  &  S.  F.  Ry.  Co.  t>.  Hedrick. 

(Suprenw  Court  of  Texas.    December  20, 1887.) 

DAMAOB9— Measure  of — Overplowino  Lands — Crops — Opinion  Evidence. 

During  the  trial  of  an  action  fornegligently  overflowing  plain  tiff  ^s  land  and  crops, 
plaintiff,  over  the  objection  of  defendant,  testified  as  to  wnat-  the  land  would  have 
probably  made  in  crops  but  for  the  oversow,  and  the  value  of  the  same  in  its  ma- 
tured condition,  less  the  expense  of  harvesting.  The  court  instructed  the  iury  to 
assess  such  damages  as,  under  the  proof,  would  afford  a  fair  compensation  for  the 
injury  sustained.  Held^  that  the  trial  court,  having  properly  allowed  the  witness 
to  state  the  facts  upon  which  his  conclusions  were  predicated,  should  have  given 
the  rule,  limiting  the  damages  to  the  value  of  the  crop  at  the  time  of  the  injury, 
and  for  failing  so  to  do  the  judgment  should  be  reversed.* 

Commissioners'  decision.    Appeal  from  district  court,  McLennan  county. 
W.  M,  Floumoy,  for  appellant.     Herring  <&  Kelley,  for  appellee. 

Maltbie,  J.  John  Hedrick  brought  this  suit  in  the  district  court  of  Mc- 
Lennan county,  on  7th  day  of  August,  1885,  against  the  Gulf,  Colorado  & 
Santa  Fe  Railroad  Company,  to  recover  damages  on  account  of  the  overflow 
of  his  land.     Hedrick's  petition  alleged  that  on  7th  of  May,  1885,  he  was  the 

'Non-expert  witnesses  may  give  their  opinion  upon  stating,  so  far  as  possible,  the 
facts  upon  which  that  opinion  is  based.    Turnpike  Co.  v.  Andrews,  (Ind.)  1  N.  E.  Rep. 
364;  KUlian  v.  Ralhroad  Co.,  (Ga.)  8  S.  E.  Rep.  621;  Navarro  v.  SUte,  (Tex.)  6  S.  W. 
Rep.  542 ;  Railroad  Co.  v.  Wooii,  (Ind.)  U  N.  £.  Bep.  572. 
v.78.w.no.6— 23 
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owner  of  100  acres  of  land  in  said  countj  on  the  waters  of  Wasp  creek,  about 
60  acres  of  which  were  in  cultivation,  incloseti  bja  rock  fence,  and  had  grow- 
ing thereon  in  an  advanced  state  of  cultivation  a  crop  of  wheat,  oats,  corn, 
and  cotton,  all  of  which  would  have  yielded  largely,  if  suffered  to  mature. 
He  further  alleged  that  the  railroad  company  constructed  its  road-bed  trans- 
versely across  said  farm,  dividing  it  into  nearly  equal  parts,  and  making  its 
road-bed  a  solid  embankment  nearly  18  feet  high,  except  two  small  insuffi- 
cient bildges  or  culverts  across  Wasp  creek  and  a  ravine;  that  appellant  was 
guilty  of  gross  negligence  in  constructing  its  road-bed  over  appellee's  land, 
without  providing  sufficient  opening  for  the  escape  of  water  in  time  of  rains, 
and  that  it  was  warned  while  constructing  said  road-bed  that  its  said  open- 
ings were  insufficient;  that  on  or  about  the  said  24th  of  May,  appellee's  farm 
above  s^iid  embankment  was  inundated  with  water  from  a  rain-fall  not  ex- 
traordinary, and  but  for  the  inadequacy  of  the  culvert  over  the  ravine  and  the 
bridge  over  Wasp  creek,  and  the  lack  of  other  necessary  cul veils  to  drain  ap- 
pellee^s  land,  the  inundation  would  not  have  occurred;  but  for  the  reason 
aforesaid  the  water  accumulated  on  appellee*s  land,  so  that  it  washed  away 
appellant's  railroad  embankment,  and  rushed  over  it  with  such  force  and  vol- 
ume that  it  washed  off  and  destroyed  the  soil  of  eight  acres  of  appellee's  land, 
and  damaged  the  soil  of  all  his  land  below  the  embankment;  and  destroyed 
and  damaged  a  large  portion  of  his  growing  crop  of  corn,  oats,  wheat,  and 
cotton;  and  that  appellee  sustained  damages  in  the  aggregate  sum  of  $2,031. 
There  were  general  and  special  exceptions  to  the  petition,  some  of  which  were 
sustained,  after  which  appellee  filed  a  trial  amendment  embracing  substan- 
tially the  allegations  above  set  tortbf  and  said  exceptions  were  again  urged 
and  overruled. 

It  is,  in  view  of  other  things  hereafter  noticed,  not  deemed  necessary  to  no- 
tice the  ruling  on  the  pleadings.  The  trial  resulted  in  a  verdict  and  judgment 
in  favor  of  Hedrick  for  $1,483,  to  revise  which  this  appeal  is  prosecuted. 
The  eighth  assignment  of  error  is  as  follows:  *'The  court  erred  In  permitting 
plaintiff,  in  his  own  behalf,  to  testify  as  to  thequantity  of  cotton  he  would  have 
raised  on  the  overtiowe d  land,  in  answer  to  the  following  question:  Give  some 
idea  to  the  jury  what  that  cotton  would  have  made?  Over  objections  of  de- 
fendant set  forth  In  bill  of  exceptions  No.  1."  The  ninth  assignment  of  error 
is:  '*The  court  erred  in  permitting  plaintiff  to  testify,  as  a  witness  for  him- 
self, as  to  what  his  overflowed  land  would  have  made  in  wheat,  corn,  cotton, 
and  oats,  over  the  objection  of  defendant  as  set  forth  in  bill  of  exceptions  No. 
2."  The  objection  stated  in  first  bill  of  exceptions  was  that  it  was  the  present, 
and  not  the  prospective,  value  that  was  in  question,  and  substantially  the  same 
objection  was  stated  in  bill  of  exceptions  No.  2.  The  witness  answered  that 
he  believed  that  but  for  the  overflow  the  cotton  would  have  made  three-fourths 
or  a  bale  to  the  acre;  that  cotton  was  worth  $48  a  bale.  There  were  seven  or 
eight  acres  of  cotton  and  six  or  eight  of  wheat  destroyed.  The  wheat  would 
have  made  25  or  28  bushels  to  the  acre,  worth  75  cents  per  bushel. 

The  court  charged  the  jury  substantially  as  follows:  "If  you  believe  from 
the  evidence  that  the  defendant  company,  in  constructing  its  road-bed  through 
the  land  of  plaintiff,  failed  and  neglected  to  furnish  suitable  and  adequate  out- 
lets, sluices,  or  culverts,  sufhcient  to  permit  the  draining  thereof  according  to 
the  lay  of  the  land,  and  that  by  rea.son  of  such  failure  or  neglect,  if  any,  the 
land  of  plaintiff  was  submerged  and  overflowed  from  rain-fall  at  the  time  al- 
leged, and  his  said  land  and  crops  growing  thereon,  and  fencing,  was  damaged 
as  alleged,  then,  and  in  such  case,  you  will  find  for  plaintiff  such  damages  as 
will  afford  him  a  just  and  fair  compensation  for  the  injuries  he  sustained,  if 
any,  by  reiison  thereof,  that  the  proof  may  show  him  entitled  to."  This  was 
all  the  instruction  given  to  the  jury  on  the  measure  of  damages. 

Appellee,  John  Hedrick,  alleged  in  his  petition  that  he  was  the  owner  of  a 
farm  in  McLennan  county,  about  24th  day  of  May,  1885»  and  that  he  had 
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growing  thereon  a  crop  of  corn,  cotton,  wheat,  and  oats;  that  before  that  time 
appellant  had  constructed  its  railway  over  said  land;  that  the  road-bed  through 
the  farm  was  18  feet  high;  that  there  were  not  sufficient  culverts  or  openings 
through  it  to  enable  the  water  to  run  off  when  it  rained,  and  that  at  ttie  time 
above  mentioned  there  was  a  rain-fall,  and  in  consequence  of  there  not  being 
sufficient  openings  in  said  railway  embankment  the  water  could  not  escape, 
and  there  was  such  an  accumulation  that  it  run  over  the  embankment,  washed 
it  out  in  places,  and  submerged  appellee's  growing  crop,  damaging  and  de- 
stroying a  large  portion  of  it. 

On  the  trial  appellee  testified,  over  the  objection  of  appellant,  the  amount 
•of  cotton,  corn,  wheat,  and  oats  his  farm  would  have  probably  made  but  for 
the  overflow,  and  the  value  of  the  same  in  its  matured  condition;  and  in  this 
connection  stated  the  cost  of  harvesting  the  small  grain,  necessary  work  to 
make  and  gather  the  com  and  cotton  crop,  and  incidental  expenses.  The  ad- 
mission of  this  testimony  is  assigned  as  error.  In  the  case  of  Railway  Co.  v. 
JoachimU  6b  Tex.  460,  which  was  a  suit  to  recover  damages  for  the  partial 
destruction  of  a  growing  crop,  it  is  said:  "The  inquiry  should  be  confined  to 
the  very  time  of  the  destrojdng  flood,  at  the  very  place  where  it  occurred,  and 
should  not  be  extended  to  the  date  of  the  maturity  of  the  crop,"  in  order  to 
ascertain  tlie  damages  sustained  by  re^ison  of  its  destruction  or  partial  de- 
struction, and  that  the  admission  of  testimony  as  to  the  value  of  such  grow- 
ing crop  at  maturity  must  have  a  tendency  to  mislead  the  jury.  In  that  case 
the  charge  of  the  court  did  not  indicate  whether  the  jury  should  estimate  the 
damages  to  the  crop  at  the  time  of  the  injury,  or  at  the  time  the  crop  would 
have  matured,  if  it  had  not  been  thus  injured  by  the  flood.  This  measure 
of  damages  was  approved  in  the  case  of  Railroad  Co,  v.  Youngs  60  Tex. 
204;  and  it  was  then  said,  in  arriving  at  the  measure  of  damages,  from  the 
very  nature  of  the  question  great  liberality  in  making  proof  must  be  allowed, 
and  even  the  opinion  of  witnesses  qualified  by  experience  would  be  admissible. 
And  we  are  of  opinion  that  it  would  be  proper  for  a  witness  to  state  all  of  the 
facts  upon  which  his  opinion  is  based,  in  order  that  the  jury  might  be  enabled 
to  intelligently  determine  the  value  of  the  testimony,  liut  when  witnesses 
are  permitted  to  state  the  facts  upon  which  their  conclusions  are  predicated, 
the  trial  court  should  carefully  and  fully  explain  to  the  jury  the  measure  of 
damages  by  which  they  should  be  governed.  In  this  case  the  jury  was  not 
furnished  a  rule  for  the  measure  of  damages,  limited  to  the  value  of  tlie  crop 
at  the  time  tlie  injury  was  sustained,  and  we  cannot  say  but  that  they  were 
misled  by  the  evidence  introduced  over  the  objection  of  defendant,  as  before 
Indiaited;  and  for  that  reason  report  that  the  judgment  should  be  reversed, 
and  the  cause  remanded. 

Willie,  G.  J.  Report  of  commission  of  appeals  examined,  their  opinion 
iidopted,  and  the  judgment  revei-sed  and  cause  remanded. 


Brooks  v.  Sakoer  et  al. 
{Supreme  Court  of  Texas.    October  28, 1887.) 
ICalicxous  Prosecution— Pleadixo — Sufpicienct. 

A  complaint  which  substantially  alleges  that  defendants,  without  probable  cause, 
wrongfully,  unlawfully,  and  maliciously,  and  with  inient  to  Injure  plaintiff,  sued 
oat  a  writ  of  attachment,  and  had  plaintiff^s  property  seized  thereunder  and  sold, 
to  the  plaintiff^s  damage  $10,000,  held  a  sufOcient  complaint  for  malicious  prose- 
cution. 

Commissioners'  decision.    Appeal  from  district  court,  McLennan  county. 

Action  by  Robert  J.  Brooks,  plaintiff  and  appellant,  against  Sanger  Bros., 
defendants  and  appellees,  to  recover  damages  for  wrongfully  suing  out  an 
attachment 
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W,  8.  Baker  and  Alexander  dh  Winter,  for  appellant.  A.  P.  MoKinnon 
and  D,  B,  Tarlton  for  appellees.  ^ 

Acker,  J.  Appellant  brought  this  suit  against  appellees  in  the  district 
court  of  McLennan  county,  and  alleged  in  his  petition  that  in  January,  1884,^ 
appellees  brought  suit  against  him  in  the  county  court  of  Falis  county  to 
recover  an  indebtedness  of  $232.60,  and  sued  out  a  writ  of  attachment  against 
hini,  upon  the  affidavit  of  one  of  appellees,  sworn  to  before  W.  S.  Baker,  a 
notary  public  of  McLennan  county;  that  the  writ  of  attachment  was  levied 
by  the  sheriff  of  Falls  county  upon  664  pounds  of  wire,  of  the  value  of  $50.80, 
the  property  of  appellant;  that  the  writ  of  attachment  was  unjustly,  wrong- 
fully, and  maliciously  sued  out  by  appellees,  in  that  Samuel  Sanger,  one  of 
appellees,  *'did  in  said  affidavit  for  attachment  falsely  make  oath  and  swear 
that  the  debt  sued  on  is  due  for  property  obtained  under  false  pretenses;" 
that  the  debt  sued  for  by  appellees  was  just  and  true,  as  stated  by  them;  that 
he  made  no  false  pretenses  at  the  time  he  obtained  the  property  for  which  he 
was  indebted  to  appellees;  that  '*the  charge,  allegation,  and  statement  so  made 
in  said  affidavit  for  attachment  is  wholly  and  totally  false  and  untrue  in  every 
particular;"  that  appellees  well  knew  the  statement  to  be  untrue  and  wholly 
false  at  the  time  said  affidavit  was  made;  that  the  same  was  so  made  "mali* 
ciously,  and  without  probable  cause,  and  with  the  wicked  and  evil  intent  and 
design  on  the  part  of  appellees,  they  well  knowing  the  same  to  be  false  and 
untrue,  to  injure  plaintiff  in  his  fair  name  and  character  as  a  reputable, 
peaceable,  good,  and  law-abiding  citizen  among  his  neighbors  in  the  com- 
munity in  which  he  resides,  by  unjustly,  wickedly,  falsely,  and  maliciously 
charging  him  with  the  commission  of  a  crime  and  felony  against  the  laws  of 
the  state  of  Texas,  which  plaintiff  charges  and  avers  is  the  accusation  made 
against  him  in  said  affidavit.  And  plaintiff  avers  that  he  has  been  so  injured 
in  his  good  name  and  character,  as  aforesaid,  by  reason  of  said  affidavit,  and 
the  accusation  therein  contained;  that  said  affidavit  was  further  made  for 
the  illegal,  willful,  and  corrupt  purpose  of  illegally,  wrongfully,  and  injustly 
suing  out  an  attachment  against  plaintiff,  in  order  that  defendants  might,  by 
said  attachment,  unlawfully  and  wrongfully  seize  the  property  of  plaintiff^ 
in  satisfaction  of  their  debt  against  him,  before  said  debt  was  due,  thereby 
willfully,  wrongfully,  and  maliciously  intending  to  injure  and  haniss  plain- 
tiff in  the  lawful  possession  of  his  property;  that,  since  the  suing  out  of  said 
attachment,  defendants  have  prosecuted  their  claim  to  judgment,  and  fore- 
closed their  attitchment  lien  on  said  property  so  seized  as  aforesaid,  and  that 
defendants  have  thereby  in  all  things  ratified  said  attachment  proceedings; 
that  by  reason  of  the  premises  plaintiff  has  been  greatly  damaged  in  the  seiz- 
ure of  his  property  aforesaid,  and  in  his  good  name  and  character  as  a  good 
citizen,  by  reason  of  the  making  and  malicious  publication  of  the  affidavit 
for  attachment,  as  aforesaid,  by  defendants,  and  the  suing  out  by  them  of 
said  wrongful,  willful,  and  malicious  attachment,  as  aforesaid,  to  his  damage 
ten  thousand  dollars."  Prayer  for  his  damages  aforesaid,  and  general  relief. 
To  this  petition  defendants  tiled  a  general  demurrer,  and  special  exceptions 
upon  following  grounds:  (2)  That  the  pretended  libel  of  which  plaintiff 
complains  was,  as  shown  in  the  petition,  filed  and  used  in  a  legal  proceeding, 
and  constituted  defendants'  ground  for  attachment  in  such  proceeding, 
whic!)  was  a  ground  authorized  and  permitted  under  the  laws  of  this  state 
for  the  suing  out  an  attachment;  wherefore  defendants  say  that  a  suit  for 
libel  cannot  be  maintained  by  reasons  of  statements  and  proceedings  used  in 
the  course  of  such  judicial  proceeding  as  shown  by  plaintiff's  petition,  (3) 
That  no  cause  of  action  is  shown,  because  injury,  if  any,  to  good  name  and 
reputation,  furnishes  no  right  of  action  for  the  levy  of  a  writ  of  attach- 
ment. (4)  That  the  petition  contains  no  allegation  showing  injury  to  credit, 
or  other  legal  damage  whatever.    The  court  gave  judgment  sustaining  the 
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second,  third,  and  fourtli  special  exceptions,  and,  plaintiff  refusing  to  amend, 
judgment  was  rendered  dismissing  the  suit;  to  which  rulings  of  the  court 
plaintiff  excepted,  and  gave  notice  of  appeal. 

The  only  question  presented  by  the  record  in  this  case  is,  are  there  suffici- 
•ent  allegations  remaining  in  appellant's  petition,  so  stated,  as  to  show  a 
cause  of  action  against  appellees,  after  giving  effect  to  the  special  exceptions 
sustained  by  the  court  V  The  court  below  and  counsel  for  appellees  appear 
to  have  considered  the  case  an  action  to  recover  damages  for  the  libel  alleged 
to  have  been  committed,  in  making  and  publishing  the  atUdavit  for  attach- 
ment. Counsel  for  ap(>ellant  insist,  in  their  brief,  that  the  suit  is  an  action 
for  "malicious  prosecution,"  or  to  recover  damages  for  the  wrongful  and 
malicious  use  of  the  writ  of  attachment.  We  confess  that  we  have  experi- 
enced much  difi9culty  in  determining,  from  the  petition.  Just  what  the  pleader 
intended  to  state  as  constituting  appellant's  cause  of  action.  The  petition 
contains  eight  pages,  closely  written  in  small  tjrpe  upon  a  type-writer,  and 
is  largely  made  up  of  allegations  of  wrongs  suffered,  and  damages  to  fair 
name  and  character,  by  reason  of  being  falsely  accused  by  appellees  of  the 
commission  of  a  crime,  in  alleging  in  their  affidavit  for  attachment  that  the 
debt  sued  for  was  due  for  property  obtained  under  false  pretenses.  The 
petrition  is  very  prolix,  and  contains  very  many  statements  and  allegations  that 
could  subserve  no  useful  purpose.  We  believe,  however,  that,  leaving  out 
of  consideration  so  much  of  the  petition  as  comes  fairly  within  the  purview  of 
the  special  exceptions  sustained  by  the  court,  it  appears  from  the  remainder 
of  the  petition  that  a  cause  of  action  is  substantially  stated.  It  is  alleged 
that  appellees,  without  probable  cause,  wrongfully,  unlawfully,  and  mali- 
ciously, and  with  intent  to  injure,  harass,  and  oppress  appellant,  sued  out  a 
» writ  of  attachment,  and  had  appellant's  property,  of  the  value  of  $50.80. 
seized  thereunder  and  sold,  and  that  appellant  had  been  damaged  by  the  un- 
lawful seizure  of  his  property,  and  the  suing  out  by  appellees  of  the  wrong- 
ful, willful,  and  malicious  attachment,  in  the  sum  of  810.000.  We  think  the 
court  erred  in  dismissing  the  suit;  and  for  this  error  we  are  of  opinion  that 
the  judgment  of  the  district  court  should  be  reversed,  and  the  cause  remanded. 

Willie,  G.  J.    Report  of  the  commission  of  appeals  examined,  their  opin- 
ion adopted,  and  the  judgment  reversed,  and  the  cause  remanded. 


Paul  et  al.  v.  Willis  et  al. 
(Supreme  Court  of  Texas.    November  8, 1887.) 

1.   EZBCUTOltfl  AND  ADMINISTRATORS— APPLICATTION  POR  LETTERS — VaLIDITT  OF  GRANT. 

The  law  of  Texas  required  that  letters  of  administration  be  granted  In  the  county 
of  deceased's  residence,  or  where  he  owned  property,  or  where  he  died.  An  appli- 
cation for  letters  was  made  in  Galveston  county,  showing  that  deceased  had  died 
In  a  different  county,  and  failed  to  show  either  where  the  property  of  deceased  was, 
or  his  place  of  residence.  Held^  that  letters  issued  by  the  probate  court  of  Galves- 
ton county  were  void. 
S.  Same. 

A  person  died  in  1836,  intestate,  leaving  as  his  only  proi>erty  some  real  estate. 
Administration  was  gpranted  in  1846,  upon  an  application  which  did  not  show  juris- 
diction, and  seven  years  later  administration  de  bonis  non  was  granted  upon  appli- 
•cation  failing  to  show  special  reasons  therefor,  and  a  debt  allowed,  to  satisfy  which 
«aid  real  estate  was  sold.  Held,  that  both  administrations  were  void,  and  that  the 
•order  of  sale,  being  void,  may  be  attacked  collaterally,  especially  where  it  appears 
that  the  object  of  the  administration  was  the  personal  benefit  of  the  applicant. 

Commissioners^  decision.    Appeal  from  district  court.  Bell  county. 

G.  A.  Willis  and  others  brought  an  action  of  trespass  against  J.  T.  Alex- 
ander and  others,  to  try  the  title  to  certain  real  estate  in  Bell  and  Falls  coun- 
ties, Tex.,  both  parties  claiming  as  heirs  of  Matthew  Byrne,  deceased.  J. 
M.  Paul  and  others,  as  intervenors,  claimed  title  to  said  lands  against  both 
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plaintiffs  and  defendants,  under  an  administrator's  deed.  Matthew  Byrne 
had  emigrated  to  Texas  at  an  early  day,  and  was  entitled  to  the  land  in  con- 
troversy as  a  colonist,  but  the  patent  was  issued  after  his  death  to  iiis  heirs» 
He  was  killed  in  1836,  and  in  1846  his  brother,  John  Byrne,  applied  for  letters 
of  administration,  to  the  probate  court  of  Galveston  county,  stating  tliat  de- 
ceased had  been  killed  in  the  massacre  of  Goliad  in  1836;  that  there  had  been 
no  administration;  and  that  he  was  deceased's  only  brother.  Notice  was  or- 
dered, and  letters  granted,  and  an  inventory  of  the  land  in  controversy  was 
returned  as  deceased's  only  property.  Seven  years  later,  A.  F.  James  filed 
an  application  in  said  court  for  letters  de  bonis  non  on  said  estate,  represent- 
ing that  he,  as  agent  of  one  Jacob  De  Cordova,  liad  made  diligent  search  for 
the  said  John  Byrne's  administrator,  and. could  not  find  him,  and  that  he  had 
for  collection  for  said  Ck)rdova  a  claim  against  said  deceased,  which  would  be 
lost  if  such  administration  were  not  granted.  Letters  were  so  granted  to  A. 
F.  James,  and  the  land  regularly  sold  to  James  Paul,  under  whom  interven- 
ors  claim.  J  udgment  for  plaintiffs  against  interveners  and  defendants,  Alex- 
ander et  cU.,  and  iutervenors  appeal. 

Monteith  cfc  Furman^  for  appellants.  Geo.  W.  Taylor,  Harris  <fr  Saunders r 
and  W,  K.  Saunders,  for  appellees. 

CoLLARD,  J.  It  was  shown  that  10  years  had  expired  after  Matthew  Byrne 
fell  at  Goliad  before  there  was  any  administration  taken  out  upon  his  estate, 
and  then  the  administration  was  opened  in  Galveston  county,  by  the  petition 
of  John  Byrne,  brother  of  deceased,  which  alleged  no  fact  showing  any  neces- 
sity for  an  administration.  All  debts  were  presumed  to  have  been  paid,  and 
none  are  shown  to  exist.  The  estate  of  which  decedent  died  possessed,  and 
all  to  which  he  was  entitled,  had  long  since  vested  in  his  heirs.  Certainly^ 
after  Byrne  had  been  dead  for  so  great  a  lapse  of  time,  no  legal  administra- 
tion upon  his  estate  could  be  had  without  alleging  some  facts  which  would 
show  a  necessity  for  it.  It  would  be  conclusively  presumed  to  be  unneces- 
sary and  illegal,  without  such  a  showing.  There  was  but  one  jurisdictional 
fact  alleged  in  the  petition  for  letters  of  John  Byrne.  It  was  not  alleged 
where  his  estate  was  situated,  or  in  what  county  he  resided,  but  it  was  al- 
leged that  he  was  killed  in  the  Goliad  massacre.  This  fact  appeared  affirma- 
tively in  the  petition,  and  this  was  sufficient  to  establish  the  fact  that  Galves- 
ton county  had  no  jurisdiction  of  the  estate.  The  law  in  force  at  that  time 
— the  act  of  1846,  which  took  effect  the  13th  of  July — ^gave  jurisdiction  ta 
counties  upon  estates  of  deceased  persons — First,  in  the  county  where  he  had 
a  fixed  domicile  or  residence;  second,  where  he  owned  real  estate;  or,  third, 
where  his  principal  effects  were;  and,  fourth,  where  he  died.  The  law  of 
1840  contained  the  same  provisions.  6ee  Hart.  Dig.  arts.  1030,  1087.  The 
petition  did  not  show  any  fact  that  would  give  Galveston  county  control  of 
the  estate,  but  did  show  that  he  died  in  another  county.  If  we  look  to  evi- 
dence aliunde  the  record,  we  learn  that  his  residence  was  in  San  Patricia 
county,  and  his  estate  was  also  there;  but  we  are  not  called  on  to  look  beyond 
the  record  itself,  nor  would  it  ordinarily  be  permissible,  under  the  views  ex- 
pressed in  Murchison  v.  White,  64  Tex.  81.  We  take  the  petition  itself,  and 
from  that  we  see  Galveston  county  was  not  the  proper  county  for  the  admin- 
istration, if  any  could  have  been  granted. 

But  this  admistration  was  allowed  to  lapse.  Nothing  was  ever  done  by  the 
administrator,  and  no  order  was  ever  taken  in  the  succession  after  the  inven- 
tory was  filed.  Ii^  1853,  seven  years  after  the  inventory  was  filed,  A.  F. 
.Tames  applied  for  letters,  showing  no  grounds  for  opening  the  succession,  ex- 
cept that  De  Cordova  had  employed  him  to  collect  a  claim  against  the  estate 
for  $80  for  locating  the  1,280  acres  of  land  in  controversy.  His  application 
stated  what  the  court  must  have  known  to  be  false,  that  Matthew  Byrne  died 
in  Galveston  county  in  1846, — certainly  what  James  and  De  Cordova  knew 
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was  false.  The  record  of  the  former  administration  was  referred  to  in  James' 
application,  and  in  that  it  appeared  to  him  and  the  court  that  "Matthew  Byrne 
died  in  1836,  in  the  Goliad  massacre."  The  first  administration,  if  it  ever 
had  a  legal  existence,  was  presumed  to  be  closed.  The  petition  for  letters  bj 
Jamf'B  states  he  **had  made  diligent  search  and  inquiry  for  the  former  admin- 
istrator," and  he  could  not  be  found.  The  truth  was  he  was  dead;  had  re- 
turned to  New  York,  and  had  died  in  1851,  at  the  house  of  his  sister.  The 
reopening  of  an  administration  seven  years  after  the  last  order  had  been  made 
in  a  previous  administration,  and  seventeen  years  after  the  death  of  the  in- 
testate, could  not  be  tolerated  under  the  circumstances  shown  in  this  case. 
Witliers  v.  Patterifon,  27  Tex.  492,  493:  Boyle  v.  Forbes,  9  Tex.  39, 40;  Dun- 
can V.  Veal,  49  Tex.  610, 611.  In  the  last  case  the  court  uses  language  which 
we  deem  appropriate  and  applicable  to  this  case.  Associate  Justice  Moore. 
says:  ** It  is  too  plain  to  require  argument  to  demonstrate  that  De  Cordova  ad- 
ministered upon  the  estate,  not  for  those  in  any  way  interested  in  it,  but  those 
to  be  benefited  by  the  costs  to  be  thereby  incurred,  or  who  wished  to  profit  by 
the  sale  of  the  certificate  belonging  to  the  decedent.  The  time  and  circum- 
stances  under  which  the  pretended  letters  were  granted  render  it  obvious  that, 
although  nominally  he  obtained  letters  of  administration  on  the  estate  of  a  de- 
ceased  volunteer  soldier  of  the  Republic,  he  in  fact  administered  upon  that 
of  his  heirs.  Under  the  guise  and  pretense  of  administration  he  attempted 
to  sell  and  transfer  property  of  the  heirs  with  which  neither  he  nor  his  con- 
federates had  any  right  to  intermeddle."  De  Ck)rdova,  in  the  case  under  con- 
sidenition,  had  made  no  contract  that  could  be  recognized  as  valid,  except  as 
made  so  by  presumption  of  the  truth  of  the  recitals  in  the  order  of  sale  in  the 
James  administration  "recognizing  a  duly  registered  debt  of  880,"  and  the 
fact  that  James,  the  agent  employed  by  De  Cordova  to  collect  the  debt,  had 
as  administrator  '* allowed  it."  But  be  that  as  it  may,  such  a  state  of  facts, 
if  they  existed,  could  not,  after  so  great  a  lapse  of  time,  be  any  authority  for 
reopening  an  administration  that  the  law  would  presume  had  been  closed. 
There  are  facilities  for  converting  an  estate  to  improper  uses,  under  a  void 
administration,  in  an  improper  county,  and  so  long  after  the  death  of  the  de- 
cedent, when  no  one  interested  in  the  estate  would  be  supposed  to  be  looking 
after  it,  that  are  not  offered  in  a  fair  and  legal  administration ;  and  for  that 
reason,  if  for  no  other,  such  administration  should  not  be  countenanced.  It 
is  apparent  that  this  administration  was  obtained  to  consume  the  estate,  and 
misapply  it  under  the  semblance  of  legal  authority,  and  by  the  aid  of  the  pro- 
bate court.  Such  fact,  of  itself,  would  not  render  the  administration  void  as 
to  the  third  parties. — that  is,  the  attempt  to  misapply  the  estate  would  not, — 
but  the  fact  does  furnish  a  reason  why  the  law  will  after  such  lapse  of  time 
presume  and  declare  such  administrations  void.  We  are  of  opinion  that  both 
the  administrations  were  void;  and,  being  so.  a  purchaser  at  a  sale  in  good 
faith  under  the  administration  is  not  protected.  He  could  not  acquire  any 
title  under  a  void  administration.  Withers  v.  Patterson,  supra;  Burt  v. 
Norton,  12  Tex.  287.  See  other  authorities  to  support  the  opinion:  Waldrup 
V.  Jones,  23  Tex.  489  et  seg. ;  Marks  v.  Hill,  46  Tex.  347;  Brockenborough  v. 
Melton,  55  Tex.  501.  A  void  judgment  cannot  bind  any  one,  and  it  is  well 
settled  it  may  be  collaterally  attacked.  Lapse  of  time  cannot  aid  it  or  give  it 
any  force  as  a  judgment.  These  administrations  being  nullities,  the  heirs  of 
Byrne  forfeited  no  light  by  failing  to  set  it  aside,  or  by  delay  in  suing  for  the 
land.  There  was  no  error  in  the  judgment  of  the  court,  and  it  ought  to  be 
affirmed. 

Willie,  C.  J.    Report  of  commissioners  of  appeal  examined,  their  opinion 
adopted,  and  judgment  affirmed. 
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LooNEY  V.  Bagley,  County  Surveyor. 
(Supreme  Court  of  Texas.    December  2, 1887.) 

L   CJONSTITUnONAL  LaW— TiTLBS  OP  LaWS— DECLARATION  OF  OBJECTS. 

Act  Tex.  July  14, 1879,  seta  apart  the  vacant  lands  of  certain  counties  for  specifled 
purposes,  and  provides  for  its  sale  and  the  application  of  the  proceeds  to  those  pur- 
poses.   Heldy  that  such  act  does  not  infringe  the  provision  of  the  constitution 
against  legislating  upon  more  than  one  subject  in  the  same  act. 
2.  Public  Lands — Sale  of — Limitation  of  Quantity. 

Act  Tex.  July  14, 1879.  as  amended  by  the  act  of  March  11, 1881,  authorizing  the 
sale  of  unappropriated  lands  in  certain  counties,  and  directing  that  it  be  sold  in 
tracts  of  640  acres  each,  does  not  inf rin^  the  provision  of  the  constitution  forbid- 
ding the  sale  of  unappropriated  lands,  in  quantities  exceeding  160  acres,  to  others 
than  actual  settlers. 
8.  Same — Salb  of — School  Purposes — Legislattve  Power. 

Act  Tex.  July  14, 1879,  authorized  the  sale  of  the  unappropriated  lands  in  certain 
counties,  one-half  for  the  benefit  of  the  public  free  school  fund.  The  act  of  Janu- 
ary 22, 1888,  withdrew  such  lands  from  sale,  providing  that  such  lands  should  not 
be  returned  to  the  mass  of  the  public  domain,  and  holding  them  subject  to  the  future 
provisions  of  the  legislature,  HeUiy  that  such  acts  do  not  appropriate  more  than 
one  half  of  the  public  domain  for  school  purposes,  but  that  Const.  Tex.  article  7,  $  2, 
setting  apart  one-half  of  the  public  domains  of  the  state  for  school  purposes,  is  not 
intended  as  a  limitation  upon  the  powers  of  the  legislature,  even  if  such  construc- 
tion were  made. 
4.  Same— Location  by  Certificatb— "  Unappropriated  Public  Domain  "—Withdrawal 
FROM  Sale. 

Act  Tex.  July  14.  1879,  as  amended  March  11, 1881,  authorized  the  sale  of  certain 
unappropriated  public  lands,  including  such  lands  in  Nolan  county ;  and  by  the  act 
of  January  22^  1663,  such  lands  were  withdrawn  from  sale,  and  held  for  future  dis- 
position. Flamtiff  held  a  certificate  to  land  issued  May  18, 1881,  which  he  presented 
to  the  county  surveyor  of  Nolan  countv,  to  have  the  land  located,  April  7,  1884. 
Held,  that  such  land  was  not  unappropriated  public  domain  at  the  time  of  plaintiff's 
application  for  the  survey,  and  that  it  was  not  subject  to  location  by  certificate. 
6.  Same. 

Const.  Tex.  art.  14,  §  2,  requires  that  land  certificates  shall  be  located,  surveyed,  or 
patented  only  upon  vacant  and  unappropriated  public  domain.  Held^  that  the  holder 
of  a  certificate  has  no  vested  right  to  lands  withdrawn  from  location  and  survey 
subsequently  to  the  issuing  of  his  certificate,  and  before  its  location  and  survey. 

Commissioners'  decision.    Appeal  from  district  court,  Nolan  county. 

Action  by  li.  H.  Looney  against  J.  P,  Bagley,  county  surveyor,  to  compel 
him  to  locate  a  certificate  to  land,  with  prayer  for  a  mandamus.  Demurrer 
to  petition  was  sustained,  and  plaintiff  appeals. 

Chaa,  I.  Bvana,  for  appellant. 

Acker,  J.  It  is  contended  by  appellant  that  the  following  designated  acts 
of  the  legislature  are  in  conflict  with  our  state  constitution,  and  therefore 
void:  First.  An  act  entitled  "An  act  to  provide  for  thjB  sale  of  a  portion  of 
the  unappropriated  public  lands  of  the  state  of  Texas,  and  tlie  investment  of 
the  proceeds  of  such  sale,"  approved  July  14,  1879.  Acts  Sp.  Sess.  16th  Leg. 
48.  Second.  An  act  amendatory  of  said  act,  approved  March  11, 1881.  Acts 
17th  Leg.  24.  Third.  An  act  entilled  "An  act  to  withdraw  the  public  lands  of 
the  state  from  sale, "  approved  January  22, 1883.  Acts  Reg.  Sess.  18tli  Leg.  2. 
The  certificate  which  appellant  sought  by  this  suit  to  compel  appellee  to  locate 
and  make  the  survey  thereunder  was  issued  on  the  18th  day  of  May,  1881,  and 
the  application  for  location  and  survey  was  tendered  to  appellee  on  the  7th 
day  of  April,  1884.  The  land  attempted  to  be  secured  by  the  location  of  the 
certificate  is  situated  in  Nolan  county.  The  act  of  July  14,  1879,  appropriated 
and  set  apart  all  the  vacant  and  unappropriated  land  situated  in  Nolan  and 
other  counties  named,  one-half  for  the  benefit  of  the  public  free  school  fund 
and  the  balance  for  the  payment  of  the  bonded  debt  of  the  state.  The  act  of 
March  11,  1881,  amended  the  former  act  to  the  extent  only  of  adding  Carson 
county,  and  directing  that  the  land  should  be  sold  in  tracts  of  640  acres  each. 
The  act  of  January  22,  1883,  which  took  effect  from  and  after  its  passage. 
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provided  "that  all  the  puWc  lands  heretofore  authorized  to  be  sold,*'  under 
the  above-mentioned  acts,  "be,  and  the  same  is  hereby,  withdrawn  from  sale: 
provided,  that  nothing  contained  in  this  act  shall  be  construed  to  return  the 
land  to  tlie  mass  of  the  public  domain.  But  the  same  shall  be  construed  to 
be  reserved  for  the  purposes  for  which  said  land  was  originally  set  apart  and 
•designated  by  said  act,  until  the  legislature  shall  otherwise  provide."  Ap- 
pellant insists  that  the  act  of  July  14,  1879,  is  in  violation  of  section  35,  art. 
3,  Const.,  "because  it  embraces  more  than  one  subject  of  legislation."  "The 
subject,"  or  that  which  is  treated  or  handled,  in  this  act,  is  the  property  of 
the  state, — ^the  land  and  the  money  arising  from  the  sale  of  the  land ;  tlie  mani- 
fest object  being  to  raise  money  for  certain  specified  purposes.  We  do  not 
think  that  providing  for  the  sale  of  land  and  the  investment  of  the  proceeds 
"constitute  more  than  one  subject  within  the  contemplation  of  section  35, 
art.  3,  of  the  constitution."  The  purpose  of  ^his  provision  is  evident.  It  was 
designed  to  prevent  bringing  into  one  bill  diverse  subjects,  having  no  neces- 
sary connection,  with  the  view  to  combine  in  their  favor  the  advocates  of  all; 
and  also  to  prevent  inserting  clauses  in  a  bill  of  which  the  title  gave  no  inti- 
mation, and  thereby  securing  its  passage,  without  the  members  of  the  legis- 
lature generally  being  aware  of  the  intention  and  effect  of  such  clauses.  The 
<x)nstitutions  of  the  states  of  Iowa,  New  York,  and  Illinois  contain  provisions 
substantially  the  same  as  section  35,  art.  3,  of  our  constitution.  In  Davis  v. 
Woolnough,  9  Iowa,  104,  an  act  entitled  "An  act  for  revising  and  consolidat- 
ing the  laws  incorporating  the  city  of  Dubuque,  and  to  establish  a  court  there- 
in," was  held  to  be  upon  but  one  subject,  and  not  violative  of  this  provision. 
In  Sharp  v.  Mayor,  etc,,  31  Barb.  672,  "An  act  to  enable  the  supervisors  of 
4,he  city  and  county  of  New  York  to  raise  money  by  tax"  providing  for  raising 
money  to  pay  judgments,  and  containing  the  further  provision  that  whenever 
the  comptroller  should  have  reason  to  believe  that  any  judgment  had  been  ob- 
tained by  fraud  or  collusion,  he  should  take  necessary  means  to  open  and  re- 
verse the  same,  was  held  not  in  contiict  with  this  provision. 

In  O'Leary  v.  Cook  Co,,  28  111.  534,  it  was  held  that  a  clause  in  an  act  incor- 
porating a  college,  prohibiting  the  sale  of  ardent  spirits  within  a  distance  of 
four  miles,  was  so  germane  to  the  primary  object  of  the  act  as  not  to  come 
within  the  purview  of  the  provision  now  being  considered.  Upon  this  sub- 
ject Mr.  Cooley,  in  his  work  on  Constitutional  Limitations,  says:  "There  has 
been  a  general  disposition  to  construe  this  constitutional  provision  liberally, 
rather  than  embarrass  legislation  by  a  construction  whose  strictness  is  unnec- 
essary to  the  accomplishment  of  the  beneGcial  purposes  for  which  it  was 
adopted."  It  is  also  contended  by  appellant  that  the  act  of  July  14th  and  the 
act  of  March  11th,  amendatory  thereof,  are  in  conflict  with  section  4,  art.  14, 
of  the  constitution,  because  they  authorize  the  sale  of  the  unappropriated  pub- 
lic domain  otherwise  than  to  actual  settlers,  and  in  quantities  exceeding  160 
acres.  This  proposition  cannot  be  maintained,  as  we  think  is  perfectly  clear 
from  the  language  of  this  section  itself.  It  is  further  contended  that  all  of 
said  acts  are  in  violation  of  section  2,  art.  7,  of  the  constitution,  because  they 
set  apart  and  appropriate  more  than  one-half  of  the  public  domain  for  the 
benetit  of  the  public  free  schools,  and  said  section  limits  the  power  of  the  legis- 
lature to  set  apart  one-half  only  of  said  land  for  that  purpose.  We  do  not 
think  this  section  can  be  construed  as  a  limitation  upon  the  power  of  the  legis- 
lature. It  is  a  self -executing  provision,  and  does  itsel^set  apart  one-half  of 
the  public  domain  of  the  state  for  the  benefit  of  the  public  school  fund.  It 
does  not  appear,  however,  that  the  acts  here  complained  of,  have  the  effect  to 
appropriate  more  than  one-half  of  the  public  domain  for  school  purposes,  or 
that  they  do  more  than  recognize  or  give  effect  to  this  provision;  but  if  it  did 
so  appear,  under  the  well-settled  rule  of  construction  applicable  to  state  con- 
stitutions, the  legislature  had  the  power  to  make  such  disposition  of  the  lands. 
The  state  acts,  in  the  control  and  disposition  of  its  property,  by  and  through 
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its  legislature,  and  may  dispose  of  it  in  any  way  not  prohibited  by  express^ 
provision  or  necessary  implication  arising  upon  the  provisions  of  the  consti- 
tution. From  what  has  been  said  it  foIloWs  that  ihe  land  upon  which  appel- 
lant sought  to  have  liis  certificate  located  was  not  vacant  and  unappropriated 
public  domain  at  the  time  he  made  application  to  appellee  to  locate  it  and 
survey  tlie  land,  and  was  not,  therefore,  subject  to  location  by  certificate.  It  - 
is  contended  by  appellant  that  these  acts  are  also  in  violation  of  section  2, 
art.  14,  of  the  constitution,  because  they  witlidraw  from  location  and  survey 
by  the  holders  of  valid  land  certificates  the  unappropriated  public  lands  which, 
said  provision  authorizes  and  directs  such  certificates  to  be  located  upon,  and 
therefore  violation  of  his  vested  rights.  This  section  contains  the  express  re- 
quirement that  certificates  "shall  be  located,  surveyed,  or  patented  only  upon 
vacant  and  unappropriated  public  domain.*'  That  the  state  has  the  right  to 
reserve  from  location,  or  appropijate,  any  part  of  its  public  domain,  and  that 
the  holder  of  a  land  certificate  has  no  "vested  right''  tliat  is  thereby  violated, 
is  well  settled.  State  v.  Delesdenier,  7  Tex.  76;  Kimmell  v.  Wheeler,  22 
Tex.  85. 

We  think  there  is  no  error  in  the  judgment  of  the  court  below,  and  are  of 
opinion  that  it  should  be  affirmed. 

Willie,  C.  J.    Report  of  the  com  mission  of  appeals  examined ,  their  opinioa 
adopted,  and  the  judgment  afilrmed. 


Groesbeck  v.  Golden  et  al, 

{Supreme  Court  of  Texas.    December  2, 1887.) 

1.  Public  Lands— Texas  Colonization— Augmentation  op  Grant. 

Texas  colonization  law  of  March  24,  1825,  %  17,  providing  that  the  goyemment 
might  augment  the  quantity  of  land  granted  to  a  colonist  in  proportion  to  the  fam- 
ily Industry,  does  not  refer  only  to  colonists  to  whom  there  has  already  been  a  grant, 
but  such  additional  land  may  be  granted  to  the  colonist  in  the  first  instanoe. 
3.  Same- Texas  Colonization— Special  Commissioner's  Authority. 

A  grant  of  land  made  by  a  special  commission  whose  want  of  authority  has  not 
been  shown,  and  whose  acts  have  not  been  repudiated  by  the  government^  conveya- 
a  good  title  to  the  grantee. 

3.  Judgment— Who  Bound  bt— Strangers. 

The  fact  that  a  stranger  to  a  suit  has  been  induced  to  locate  certain  land  by  rea- 
son of  a  decision  of  the  supreme  court  which  declared  that  the  title  of  a  party  to 
the  suit  was  void,  will  not  estop  such  party  from  asserting  his  title  to  the  property 
in  a  subsequent  action  brought  by  such  stranger  to  try  title. 

4.  Stars  Decisis— Case  not  in  Harmont  with  Precedents. 

A  recent  decision  of  the  supreme  court,  which  is  contrary  to  the  doctrine  of  all 
cases  preceding  and  following  it,  in  reference  to  the  matters  decided  therein,  will 
not  be  upheld,  under  the  rule  of  eta/re  decisis^  although  not  expressly  overruled. 
6.  Appeal— Eppect  op  Decision — Suit  Brought  within  a  Tear. 

Under  the  provision  of  the  Texas  statute  in  force  prior  to  1866,  a  decision  of  the 
supreme  court  did  not  invalidate  a  subsequent  judgment  of  the  district  court  in  a- 
.    suit  between  the  same  parties,  in  reference  to  the  same  subject-matter,  brought 
within  one  year. 

Commissioners*  decision.    Appeal  from  district  court,  Robertson  county. 

This  suit  was  brought  in  the  district  court  of  Robertson  county  by  A.  Groes* 
beck,  in  the  usual  form  of  trespass  to  try  title,  against  Ike  Gulden  et  al,,  for 
1,496  acres  of  land  patented  to  said  Groesbeck,  as  the  assignee  of  Martha  Bren- 
nen,  on  October  8, 1874.  Golden  et  al.  pleaded  not  guilty.  Verdict  and  judg- 
ment for  defendants,  from  wliich  this  appeal  is  properly  prosecuted  by  A. 
Groesbeck.  Appellees  claimed  by  regular  chain  of  transfers,  from  and  under 
a  title  to  one  league  of  land  extended  to  John  Haynie  by  William  H.  Steele^ 
special  commissioner,  on  8th  or  10th  of  February,  1836.  John  Haynie*s  ap- 
plication was  dated  October  6,  1829,  and  represented  that  he  was  a  merchant, 
residing  at  Bexar,  possessed  of  the  necessary  capital  for  agriculture  and  stock- 
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raising,  and  prayed  that  a  league  of  land  be  granted  to  him,  in  conformity 
with  article  17  of  the  colonization  law  of  24tli  of  March,  1825,  offering  to  set- 
tle upon  and  cultivate  said  land.  The  commissioner  general,  Padilla,  reported 
that  the  applicant  was  a  citizen  of  the  state,  by  special  letter  granted  to  him 
by  the  honorable  congress,  with  property  of  his  own,  with  which  he  carried 
on  a  clothing  store;  and  that  he  was  a  widower,  with  one  daughter,  who  was 
with  her  relations  in  the  United  States  to  be  educated.  Upon  this  representa* 
tion,  the  governor  conceded  to  the  petitioner  the  league  which  he  solicited, 
in  the  place  where  it  may  best  suit  him,  and  directed  the  commissioner  gen- 
eral tliat  the  government  has  appointed,  to  put  him  in  possession,  and  ex- 
pedite the  corresponding  title.  On  the  1st  of  December,  1834,  John  Haynie 
addressed  a  petition  to  W.  H.  Steele,  saying  that,  not  having  received  a  title 
to  the  sitio  of  land  conceded  to  him  on  the  20th  of  April,  1830,  and  which 
he  selected  in  the  year  1832  on  the  east  margin  of  the  river  Brazos,  com- 
mencing at  the  upper  corner  of  a  sitio  of  John  Teal,  and  prayed  tliat  Steele 
would  order  the  land  to  be  surveyed,  and  put  him  in  possession  of  it  person- 
ally, and  expedite  the  title;  representing  that  the  governor  had  appointed 
him  special  commissioner  for  that  purpose.  On  the  20th  of  December,  1834^ 
Steele  directed  L.  B.  Chance  to  survey  the  sitio  which  the  party  intended 
solicits,  on  the  indicated  land,  and  to  make  returns,  etc.  Chance  made  a  sur- 
vey of  a  league  of  land,  beginning  on  the  upper  corner  of  the  11  leagues 
of  George  Antonio  Nixon,  and  returned  the  field-notes,  in  accordance  with 
which  the  deed  was  made  by  Steele,  as  above  stated;  the  proof  showing  that 
it  was  executed  either  on  the  8th  or  10th  of  February,  1835.  There  is  no 
evidence  in  the  record  that  Steele  was  appointed  special  commissioner,  except 
the  recitals  in  Haynie's  petition  and  in  Steele*s  deed,  or  that  he  had  authority 
to  make  the  deed.  The  proof  showed  that  Padilla  was  the  commissioner  or- 
dered to  expedite  the  title  in  the  first  instance.  The  title  to  John  Haynie  was 
pronounced  void  by  a  judgment  of  the  supremo  court  in  the  case  of  Har-- 
Ian' 8  Ueira  v.  Haynie^  reported  in  9  Tex.  460  et  seq.  Judgment  was  ren- 
dered in  the  district  court  in  favor  of  Hajmie,  in  an  action  of  trespass  to  try 
title,  and  the  case  was  appealed  by  Harlan*s  heirs.  The  supreme  court, 
holding  the  Haynie  grant  to  be  void,  dismissed  the  case.  The  suit  only  in- 
volved that  portion  of  the  Haynie  grant  in  conflict  with  a  junior  title  issued 
by  the  republic  of  Texas  to  Harlan.  In  less  than  a  year  from  the  time  said 
suit  had  been  dismissed  by  the  supreme  court,  John  Haynie  brought  another 
suit  of  trespass  to  try  title  against  the  heirs  of  Harlan  for  the  same  land,  al- 
leging newly-discovered  evidence.  The  venue  of  second  suit  was  changed  to 
Burleson  county,  and  was  some  time  in  1886  compromised,  the  heirs  of  Har- 
lan paying  said  Haynie  9600  for  that  portion  of  his  grant  in  conflict  with 
Harlan^s  grant;  the  court,  by  its  decree,  vesting  title  to  this  part  of  the 
Haynie  grant  in  Harlan's  heirs,  and  vesting  title  of  the  remaining  portion 
of  said  grant  in  the  said  John  Haynie. 

H.  D.  Prendergaat  and  West  dk  MeQoum,  for  appellant.  Wm.  H.  Hammanr 
for  appellees. 

Maltbie,  J.,  {after  stating  thefojots  as  abof>e.)  The  grant  to  John  Hay- 
nie was  issued  by  W.  H.  Steele,  special  commissioner,  on  8th  or  10th  of  Feb- 
ruary, 1835,  and  the  grant  to  A.  Groesbeck,  to  a  part  of  the  same  land,  was 
issued  by  the  state  of  Texas  on  8th  day  of  October,  1874.  Appellant  claims 
that  the  supreme  court,  in  the  case  of  Harlan^s  Heirs  v.  Haynie,  9  Tex.  461; 
having  determined  that  the  Haynie  grant  was  invalid,  the  land  covered  by 
said  grant  was  vacant,  unappropriated  public  domain,  and  that  he  acquired 
the  title  to  that  portion  claimed  by  him  by  reason  of  the  locsition  of  a  valid 
certificate,  return  of  field-notes,  and  the  issuance  of  the  pat.ent  introduced  in 
evidence  by  him  in  this  case.  Whether  the  land  was  in  fact  vacant  would 
depend  upon  whether  the  decision  in  the  case  of  Harlan's  Heirs  v.  HayniCr 
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supra,  is  a  correct  enanciatioii  of  the  law  upon  the  subject-matters  of  the  ad- 
judication. The  decision  was  made  by  a  divided  court,  and  is,  we  think,  un- 
supported by  either  reason  or  authority.  It  is  mainly  rested  on  a  construction 
of  the  seventeenth  section  of  the  colonization  laws  of  March  24, 1825,  which  is 
as  follows:  *Ut  appertains  to  the  government  to  augment  the  quantity  indi- 
<;ated  in  14th,  15th,  and  16th  articles  in  proportion  to  the  family  industry  and 
activity  of  the  colonists,  agreeable  to  the  information  given  on  the  subject  by 
the  ayuntnmientoa  and  commissioners,  always  bearing  in  mind  the  provision 
^f  article  12  of  the  decree  of  the  general  congress  on  the  subject. "  In  constru- 
ing the  seventeenth  section  the  court  says  ''that  lexicograpliers  define  *  aug- 
ment' to  mean  'to  enlarge  by  addition;  to  enlarge  in  size;  to  swell,'  etc.; 
and  from  the  definition  argue  that  there  can  be  no  augmentation  of  the  land 
xillowed  colonists,  unless  there  had  been  first  a  grant  to  such  colonists,  in 
which  event  the  commissioner,  under  certain  formalities,  may  issue  another  or 
additional  grant  to  the  colonist;  but  in  no  event  can  a  larger  quantity  be 
granted  by  virtue  of  the  seventeenth  section,  in  the  first  instimce,  than  the  col- 
onists would  be  entitled  to  under  the  other  provisions  of  the  law.  Tiiis,  it 
seems  to  us,  is  too  narrow  a  construction  of  the  seventeenth  section  of  the 
colonization  law.  What  difference  could  it  make  to  the  government  whether 
there  had  been  a  previous  concession,  and  the  present  was  an  augmentation, 
according  to  the  ordinary  meaning  of  the  word,  or  whether  there  had  been  a 
larger  quantity  than  colonists  were  ordinarily  entitled  to  be  granted  in  the  first 
instance;  the  object  being  to  grant  a  larger  quantity  of  land  to  colonists  pos- 
sessed of  certain  qualifications  than  to  those  not  having  them.  In  inte^'pretat- 
ing  an  act  of  parliament,  it  is  said,  it  is  not  in  general  a  true  line  of  con- 
struction to  decide  according  to  the  strict  letter  of  the  act;  but  the  court  will 
rather  consider  what  is  its  fair  meaning,  and  will  expound  it  differently  from 
the  letter,  in  order  to  preserve  the  intent;  for  *^gui  haret  in  litera  Junket  in 
corttce.**  The  meaning  of  particular  words,  indeed,  in  statutes,  as  well  aa  in 
other  instruments,  is  to  be  found,  not  so  much  in  strictly  etymological  pro- 
priety of  language,  nor  even  in  popular  use,  as  in  the  subject  or  occasion  on 
which  they  are  used,  and  the  object  that  is  intended  to  be  attained.  Broom, 
Leg.  Max.  686. 

It  is  also  asserted  that  Haynie  was  not  a  person  to  whom  the  title  could  be 
lawfully  extended,  and  that  the  officers  who  assumed  to  act  in  the  matter  are 
not  shown  to  have  had  the  authority  to  issue  the  title.  The  officers  of  the  Mex- 
ican government  whose  duty  it  was  to  construe  said  colonization  laws  deter- 
mined that  Haynie  came  within  its  provisions,  made  the  concession  to  him, 
4ind  ordered  that  he  be  put  in  possession  of  land  to  be  selected,  and  that  title 
issue;  and  unless  it  is  clearly  shown  that  the  officers  exceeded  their  powers, 
or  acted  in  manifest  contravention  of  law,  the  grant  should  be  sustained. 
Rui8  V.  Chambers,  15  Tex.  590;  Blount  v.  Webster,  16  Tex.  650;  McGehee  v. 
Dtpyer,  22  Tex.  464;  Jenkins  v.  Chambers,  9  Tex.  227, 228.  It  is  not  claimed 
that  any  one  who  participated  in  any  of  the  acts  that  were  necessary  to  the 
validity  of  the  title  was  wanting  in  authority,  except  Special  Commissioner 
W.  H.  Steele.  It  was  recited,  in  the  application  addressed  to  him  to  extend 
the  title,  that  he  had  been  appointed  for  that  purpose,  and  it  is  so  recited  in 
the  grant;  nor  did  the  government  in  any  way  repudiate  the  action  of  any  of 
said  officers,  and  it  should  be  presumed  by  the  courts  that  they  had  authority 
to  do  what  they  did  do,  unless  a  want  of  such  authority  is  shown.  Hancock 
V.  McKinney,  7  Tex.  384;  Jones  v.  Qarza,  11  Tex.  206;  Blythe  v.  Hotiston,  46 
Tex.  76.  In  our  judgment,  the  decision  in  the  case  of  Harlan^ s  Heirs  v. 
Haynie  is  erroneous,  and  that  the  land  covered  by  the  Haynie  grant  was  not 
subject  to  location,  at  the  time  the  appellant  attempted  to  appropiiate  it,  un- 
less those  holding  under  the  Haynie  title  are  precluding  from  asserting  it. 

Appellant  has  made  a  number  of  assignments,  which  are  embraced  in  the 
following  propositions,  looking  to  a  reversal  of  the  judgment,  which  will  be 
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considered  in  their  order:  (1)  The  court  having  held,  in  Harlan  v.  Hay- 
nie,  that  the  Haynie  grant  was  void,  and  appellant  having  been  induced  by 
reason  of  such  decision  to  locate  a  certificate  on  the  land,  and  the  stale  havings 
patented  it  to  hi ra,  appellees,  who  claim  under  the  Haynie  grant,  are  estopped 
to  deny  appellant's  title;  (2)  the  doctrine  of  stare  decisis  applies  in  this  case 
to  appellees,  the  same  state  of  facts  having  been  proved  as  in  the  case  of  Har- 
lan v.  Haynie^  and,  if  the  same  facts  exist,  it  makes  no  difference  that  the 
parties  are  not  the  same;  (3)  the  decision  in  Harlan  v.  Haynie  was  an  ad- 
judication of  title,  and  has  become  a  rule  of  property;  (4)  the  judgment  in 
said  case,  having  determined  the  status  of  the  title,  is  in  eifect  a  judgment  in 
rem. 

The  first  proposition  contains  no  element  of  an  estoppel;  not  embraced  in 
every  judgment  rendered  by  a  court.  Parties  and  privies  are  estopped  to  deny 
its  recitals  as  between  themselves,  but  a  party  is  not  estopped  as  against  a 
stranger.  The  fact  that  appellant  may  have  been  induced  by  the  opinion  of 
the  court  to  locate  the  land  is  certainly  no  fault  or  concern  of  Haynie  or  his 
vendees.  In  maki  ng  the  location,  appellant  took  tlie  risk  of  tlie  decision  being 
valid,  and  that  it  would  be  adhered  to  when  called  in  question.  If  he  has  lost, 
it  is  an  error  of  judgment,  for  which  no  one  but  himself  is  to  blame. 

It  is  claimed  that  the  doctrine  of  stare  decisis  obtains  in  this  case.  The 
doctrine  is,  without  doubt,  a  wise  and  useful  one,  and  should  be  upheld  with  a 
firm  hand  and  unshaken  purpose  on  all  proper  occasions.  There  are  a  few 
general  rules  of  almost  universal  application  underlying  and  supporting  thi» 
doctrine.  For  instance,  where  a  decision  has  been  made,  adhered  to  and  fol- 
lowed for  a  series  of  years,  it  will  not  be  disturbed,  except  on  the  most  cogent 
reasons,  and  it  must  be  shown  In  such  case  that  the  former  decisions  are  clearly 
erroneous;  and,  where  property  rights  are  shown  to  have  grown  up  under  the 
decision,  the  rule  will  rarely  be  changed  for  any  reason;  but  if  the  decision  is 
of  recent  origin,  and  the  error  plain,  the  courts  will  usually  declare  the  law  as 
it  really  is.  The  supreme  court  in  this  state,  in  a  number  of  cases,  have  changed 
the  rule  on  the  second  appeal  of  said  cases.  See  Layton  v.  Hall,  25  Tex.  212; 
I{eeves\,Petty,UTex.2^9;  Rogers  y.Ragland,^  Tex.  422;  Meyers  v.  DitU 
mar,  47  Tex.  376;  Sparks  v.  Datoson,  Id.  139;  White  v.  Dovms,  40  Tex. 
227.  And  we  do  not  think  that  any  court  has  ever  held  that  when  there  has 
been  an  erroneous  decision  in  one  case  only,  and  when  the  doctrine  of  all  cases 
that  have  preceded  and  followed  it,  in  reference  to  the  matters  decided,  is  con- 
trary to  the  doctrine  of  that  case,  that  it  will  be  upheld  as  stare  decisis  2Xi\\o\xgh 
never  having  been  expressly  overruled,  for  the  sole  purpose  of  taking  a  piece 
of  property  from  one  man,  and  giving  it  to  another. 

Is  the  judgment  of  Harlan  v.  Hayrde  in  the  nature  of  a  judgment  in  rem, 
bindinjjT  on  all  the  world,  from  the  fact  that  it  has  determined  the  status  of  the 
title  of  Haynie?  If  so,  any  suit  where  title  to  real  estate  is  involved,  might 
become  a  proceeding  in  rem;  for  the  title  of  one  party  or  the  other,  in  every 
case,  might  be  held  void.  When  a  judgment  will  be  considered  in  the  nat- 
ure of  a  proceeding  in  rem  is  a  question  not  free  from  difficulty,  and  no 
effort  will  be  made  in  this  opinion  to  solve  it.  But  in  cases  where  title  to 
land  is  involved,  and  where  the  suit  is  not  brought  for  the  purpose  declared  of 
determining  the  validity  of  the  title  under  which  either  party  holds,  and  when 
the  determination  of  nullity  is  a  mere  incident  of  the  decision,  none  but  par- 
ties and  privies  would  be  bound  by  the  judgment,  Freem.  Judg.  §  606;  Wap. 
Proc.  in  liem,  163.  But,  however  these  things  may  be,  it  appears  in  this  case 
that  within  less  tlian  a  year  after  the  decision  of  Harlan  v.  Haynit  had  been 
rendered  by  the  supreme  court,  the  suit  being  an  action  of  trespass  to  try  title, 
Haynie  brought  a  second  action  of  trespass  to  try  title  against  the  same  par- 
ties, for  the  same  land,  in  the  district  court  of  liobertson  county,  and,  the 
venue  having  been  changed  to  Burleson  county,  the  district  court  of  that 
county,  in  the  year  1856,  rendered  judgment  in  favor  of  Haynie  for  the  land. 
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in  accordance  with  the  agreement  of  the  parties.  There  is  no  claim  that  there 
was  any  fraud  or  collusion  in  the  obtaining  of  this  last  judgment.  The  evi- 
dence shows  tliat  the  suit  was  brought  because,  in  the  opinion  of  counsel,  suf- 
ficient testimony  had  been  discovered  to  authorize  a  reversal  of  the  decision 
heretofore  rendered  by  the  supreme  court.  The  Harlans,  who  were  the  only 
parties  tlien  interested,  saw  fit  to  compromise  the  suit,  by  which  the  said  Hay- 
nie  was  fully  reinstated  in  that  portion  of  the  title  involved  in  this  contro- 
versy, in  so  far  as  the  judgment  of  the  district  court  could  do  so.  And  we  are 
of  opinion  that  the  judgment,  as  rendered,  is  of  equal  binding  force  a?  though 
there  had  been  a  decision  of  the  district  court  of  Burleson  county,  and  an  ap- 
peal, and  a  final  judgment  of  the  supreme  court  sustainingthe  validity  of  the 
Haynie  title.  Tfiere  was  a  final  judgment  of  a  court  having  jurisdiction  of 
the  parties  and  subject-matter,  and  all  parties  acquiesced  in  the  judgment.  The 
fact  that  the  supreme  court  may  have  rendered  a  decision  in  another  suit  be- 
tween the  same  parties,  in  reference  to  the  same  subject,  the  judgmentof  the 
supreme  court,  by  the  express  provision  of  the  statute,  not  being  final  if  the 
losing  party  should  bring  another  suit  within  a  year,  would  not  affect  the  va- 
lidity of  the  last  judgment  of  the  district  court,  it  being  a  judgment  rendered 
in  accordance  with  law  by  a  court  of  competent  jurisdiction. 
Our  conclusion  is  that  the  judgment  should  be  affirmed. 

Willie,  C.  J.  Report  of  commissioners  examined,  their  opinion  adopted, 
and  the  judgment  aOirmed. 

Jaoobt  v.  Brioman  et  al. 
(Supreme  Court  of  Texas.    December  2, 1887.) 

1.  Appeal— Revibw — Matters  not  Apparent  op  Record. 

When  the  record  does  not  show  what  a  witness  would  have  stated  In  reply  to  a 
question  asked  and  excluded,  no  injuxy  being  shown,  the  supreme  oourt  will  refuse 
to  revise  the  decision  of  the  lower  court  in  excluding  the  evidence. 
S.  Save— Harmless  Error. 

When  from  the  record  in  the  case  it  appears  that  the  appellant  did  not  and  could 
not  have  suffered  any  injurr  from  a  supposed  error  in  the  charge  of  the  court,  the 
judgment  should  be  aifirmed  on  appeaL 
8.  Chattel  Mortgages— Lien  op— Subsequent  Bill  op  Sale. 

A  deed  of  trust,  or  mortgage  with  power  of  sale,  of  personal  property,  given  to 
secure  a  valid  indebtedness,  with  possession  given  on  the  day  after  the  execution 
of  the  instrument,  vests  the  leffal  title  and  right  of  possession  in  the  vendee  so 
long  as  his  debt  remains  unpaid,  as  against  a  subsequent  biU  of  sale  or  mortgage. 

Commissioners'  decision.    Appeal  from  district  court.  Hill  county. 

This  suit  was  brought  by  8.  D.  Jacoby,  appellant,  against  the  appellees, 
J.  L.  Brigman,  C.  £.  Phillips,  and  the  Hill  County  National  Bank,  in  the  dis- 
trict court  of  Hill  county,  on  ti)e  18th  day  of  July,  1885.  to  recover  25  head 
of  high  grade  Durham  cattle,  of  the  alleged  value  of  91,500,  or,  in  case  a  re- 
covery of  the  cattle  could  not  be  had,  damages  for  their  conversion.  Appel- 
lees pleaded  a  general  demurrer  and  general  denial.  The  suit  resulted  in  a 
verdict  and  judgment  for  them.  The  undisputed  evidence  is  that  S.  D.  Jacoby, 
the  appellant,  was  the  owner  of  the  cattle  in  controversy,  in  March,  1885, 
when  he  sold  to  W.  A.  Jackson  &  Bro.,  on  a  credit,  they  taking  immediate 
possession,  and  holding  possession  of  the  cattle  until  the  8th  day  of  July.  1885; 
that  on  said  day  Tom  Jackson,  of  the  firm  of  W.  A.  Jackson  &  Bro.,  delivered 
said  cattle  to  J.  Ij.  Brigman  for  C.  E.  Phillips  and  the  bank,  and  the  bank 
has  had  the  actual  possession  of  said  cattle  ever  since;  that  on  17th  day  of 
July,  1885,  W.  A.  Jackson  &  Bro.  sold  the  same  cattle  to  appellant,  in  pay- 
ment of  the  debt  that  they  owed  him  for  the  cattle,  but  the  said  W.  A.  Jack- 
son &  Bro.  did  not  deliver  possession  of  the  cattle  to  appellant,  and  could  not 
do  so,  for  the  reason  that  they  were  in  the  possession  of  the  bank.  The  bank 
claimed  the  cattle  by  virtue  of  its  possession,  delivered  under  a  written  in- 
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fltniment  dated  JqIj  7,  1885,  executed  by  Jackson  Bros,  to  G.  E.  Phillips, 
reciting  an  indebtedness  to  the  bank  on  the  part  of  Jackson  Bros.,  and  au- 
thorizing Phillips  to  sell  all  property  conveyed  by  said  instrument,  and  apply 
the  proce<'ds  to  the  piiyment  of  the  Jacksons*  debt;  and  providing  further  that 
.said  Phillips  might  take  immediate  possession  of  said  cattle,  and  hoM  posses- 
sion, and  sell  ai  his  discretion,  and  apply  the  proceeds  to  the  payment  of  two 
^,000  notes  executed  by  the  Jacksons.  The  said  instrument  conveyed  a 
great  number  of  cattle,  and  did  not  describe  the  cattle  in  controversy,  by  color, 
marks,  or  brand;  but  if  it  conveyed  them  at  all,  it  was  under  the  following 
^clause:  **A11  cattle  which  run  either  in  the  Ficklin  pasture  or  tlie  Jackson 
Bros.'  pastures,  about  4  miles  south  of  Hillsboro,  Hill  Ck).,  Tex.,  which  belong 
4x>  us,  [Jackson  Bros.  ;y  with  certain  exceptions  in  said  instrument  contained, 
none  of  which  exceptions  have  reference  to  the  cattle  in  q^iestion.  It  ap- 
peared that  Jackson  Bros,  owned  three  pastures  tliat  would  answer  the  de- 
.scription  of  said  instrument,  and  that  the  cattle  for  which  this  si/it  is  main- 
tained were  in  one  of  said  pastures  at  the  date  of  the  execution  of  the  instru- 
ment. There  was  a  controversy  on  the  trial  as  to  whetlier  one  of  the  words 
in  said  instrument  wjis  written  in  the  tirst  place  '* pasture,"  and,  after  it  was 
executed,  changed  to  "pastures,"  by  adding  the  letter  "s,"  without  the  con- 
sent of  the  malter;  appellant  con  tending  that  there  haul  been  such  change,  and 
offering  to  show  by  parol  evidence  that  the  cattle  in  question  were  not  em- 
braced in  the  conveyance  from  the  Jacksons  to  Phillips  for  the  bank;  claim- 
ing the  right  to  do  so  on  account  of  the  alleged  ambiguity  arising  out  of  the 
fact  that  the  Jacksons  had  three  pastures,  in  one  of  which  tliose  cattle  were 
running  at  the  date  of  the  conveyance,  and  that  the  conveyance  from  the 
Jacksons  only  embraced  such  cattle  as  were  in  two  of  their  pastures. 

Abney  <&  FendleUm,  for  appellant.  A.  P.  MeKinnon  and  B.  D.  Tarlton, 
Sot  appellee. 

Maltbib.  J.,  {ofler  stating  thefaeU  as  above.)  Appellant  claims  the  cat- 
tle in  dispute  under  a  sale  from  Jackson  Bros.,  made  on  the  17th  of  July,  1885, 
and  appellees  claimed  under  a  deed  of  trust  from  the  Jacksons  to  C.  £.  Phil- 
lips to  secure  the  payment  of  certain  notes  due  the  bank  by  said  Jacksons, 
naid  deed,  dated  July  7, 1885.  anthorizi  ng  Phillips  to  take  possession  of  the  cattle, 
.and  sell  at  discretion,  for  the  payment  of  said  debt.  Possession  of  the  cattle 
was  delivered  to  Phillips,  under  said  deed,  by  Tom  Jackson,  of  the  firm  of 
W.  A.  Jackson  &  Bro.,  on  the  8th  day  of  July,  1885.  On  ttie  trial  of  the 
•cause,  appellant  offered  to  prove  by  W.  k,  Craig,  one  of  the  subscribing  wit- 
nesses to  said  instrument,  and  also  by  Tom  Jackson,  one  of  the  vendors,  what 
was  meant  by  tlie  term  *' Jackson  Bros.'  pastures,  situated  about  4  miles  south 
of  Hillsboro,"  as  used  in  said  instrument;  and  also  what  cattle  were  intemled 
•by  the  term,  '*all  the  cattle  we  own  in  the  Ficklin  pasture  and  the  Jackson 
Bros.' pastures,"  as  used  in  said  instrument;  and  whether  or  not  tiie  cattle 
in  controversy  were  in  said  pastures  referred  to  in  said  conveyance,  or  either 
of  them, — w  hich  was  objected  to  by  appellees  on  the  ground  that  it  tended  to 
alter,  modify,  and  vary  the  written  instrument.  Said  objections  were  sus- 
tained, to  which  ruling  of  the  court  appellant  excepted,  and  assigns  it  as  error. 

It  is  not  shown  what  either  of  said  witnesses  would  have  stated  in  reply  to 
the  questions  propounded  had  tlie  objection  not  been  sustained.  Not  know- 
ing i^hat  the  answers  of  said  witnesses  would  have  been,  we  cannot  say  that 
appellant  was  prejudiced  by  the  action  of  the  court,  and,  of  coui-se,  will  not 
speculate  as  to  what  the  evidence  might  have  been.  Tlie  uniform  practice  of 
.the  supreme  court  is  to  refuse  to  revise  the  decision  of  the  lower  cuurt  in  ex- 
xdnding  testimony,  unless  injury  is  shown  to  have  been  sustained  in  conse- 
quence of  such  ruling.  Moss  v.  Cameron,  66  Tex.  412, 1  S.  W.  liep.  177,  and 
Jiutliorities  cited.  It  is  not  necessary  to  determine  whether  the  evidence  of- 
fered would  have  been  admissible  in  any  event. 
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The  fourth  assignment  is  that  there  was  error  in  the  charge  to  the  jury^ 
construing  the  instrument  from  W.  A.  Jackson  &  Bro.  to  C.  £.  Phillips  as  a 
bill  of  sale,  and  declaring  that  it  vested  title  to  the  cattle  in  appellees.  It  is> 
evident  that  the  instrument  referred  to  did  not  vest  title  to  the  cattle  in  ap- 
pellees, and  tliat  it  is  not  a  bill  of  sale,  but  that  it  is  a  deed  of  trust,  or  mort- 
gage with  power  of  sale.  But  we  are  of  the  opinion  that  the  error  is  not  ma- 
terial. Appellant  seeks  to  recover  the  possession  of  tlie  cattle  or  their  value. 
The  deed  of  trust  executed  by  W.  A.  Jackson  &  Bro.  to  C.  £.  Phillips,  to  se- 
cure the  payment  of  the  debt  due  the  bank,  is  prior  in  time  to  appellant's  pur- 
chase of  the  cattle  from  said  Jacksons,  and  in  terms  transfers  the  possession 
of  said  cattle  to  Phillips;  and.  it  having  been  shown  that  possession  was  de- 
livered on  the  day  after  the  execution  of  the  Instrument  by  one  of  the  vendors- 
in  said  deed  o(  trust,  appellees'  possession  was  rightful,  and  could  not  be 
disturbed  as  long  as  the  debt  which  the  deed  was  given  to  secure  remained 
unpaid.  No  payment  having  been  shown,  the  error,  as  to  appellant,^  ab- 
stract, and  he  cannot  complain. 

The  fifth  and  last  assignment  is,  the  court  erred  in  charging  the  jury  that 
the  burden  was  on  plaintiff  to  show  that  the  instrument  of  writing  from 
W.  A.  Jackson  &  Bro.  to  C.  E.  Phillips  had  been  altered  after  its  execu- 
tion. The  appellant  objected  to  the  introduction  of  the  instrument,  on  the 
ground  that  it  appeared  on  its  face  to  have  been  altered.  In  signing  the  bill 
of  exceptions  the  court  statcts,  however,  that,  after  examining  the  instrument, 
the  only  alteration  apparent  is  that  the  brand  *'B6''  had  been  erased;  that  it 
did  not  appear  that  the  letter  '*s'*  had  been  added  to  the  word  "pasture,"  as 
claimed,  but  the  word  "pastures"  had  been  thus  written  from  the  beginning. 
Several  witnesses  testified  that  "B6"  was  erased  before  the  execution  of  the 
instrument,  and  there  was  no  evidence  to  the  contrary.  Four  testified  that  the 
other  word  was  originally  written  "pastures,"  while  the  clerk  of  the  county 
court  of  Hill  county  and  his  deputy  testified  that  the  word  was  twice  written 
"pasture"  on  the  chattel  mortgage  record  of  said  county,  and  that  it  was  not 
probable  that  the  letter  "s"  would  have  been  omitted  twice  in  making  regis- 
tration of  the  mortgage,  if  it  had  been  at  that  time  in  the  original  mortgage, 
though  it  was  possible  for  the  omission  to  have  occurred.  The  rule  is  that 
when  a  written  instrument  on  its  face  appears  to  have  been  altered  in  any 
material  particular,  the  burden  is  on  the  party  offering  it  to  show  that  the  al- 
teration  was  made  before  the  instrument  was  executed,  or,  if  afterwards,  by 
authority  of  the  maker.  But  it  appears  from  the  record  in  this  case  that  ap- 
pellant did  not  and  could  not  have  suffered  any  injury  from  the  supposed  er^ 
ror  in  the  charge  of  the  court.  There  being  no  error  in  the  record  of  which 
appellant  can  complain,  the  judgment  should  be  affirmed. 

Willie.  C.  J.  Report  of  the  commission  of  appeals  examined,  their  opin- 
ion  adopted,  and  the  judgment  afiirmed. 


Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Dowb. 
{Supreme  Cowrt  of  Texas,    February  8, 1888.) 
iN/uifcnoN— To  Restrain  ENroRCSMENT  of  Judoment— J^urisdictiox  ot  District 

C!0URT. 

The  Texas  district  court  has  no  power  to  enjoin  the  enforcement  of  a  non-appeal- 
able judgment  rendered  by  a  justice  of  the  peace. 
SiJiE— To  Restrain  Bringing  op  Separate  Sdits. 

In  an  action  hrought  to  enjoin  defendant  from  bringing  separate  suits  on  a  larse 
number  of  claims  wnich  he  held  against  the  plaintiff  which  involved  precisely  tne 
same  questions,  and  which  feU  within  the  jurisdiction  of  the  justice  of  the  peaoe, 
the  petition  set  up  facts  showing  a  perfect  defense  to  the  claims.  Held,  that  the 
amount  in  cohtrovcrsy  on  each  clami  being  such  as  to  preclude  an  appeal  being 
taken  from  the  justice,  relief  would  be  g^nted,  though  in  suits  brought  on  similar 
demands  judgment  had  been  uniformly  rendered  agaikst  the  plaintiff. 
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Appoftl  from  district  court,  Maverick  couixfy* 

Gainbb,  J.  This  suit  was  brought  in  the  court  below  by  appellant  against 
appellee  for  the  purpose  of  enjoining  the  latter  from  collecting  a  certain  Judg- 
ment rendered  in  the  county  court  of  Maverick  county,  and  from  bringing 
separate  suits  on  certain  claims  against  the  appellant.  The  question  of  the 
power  of  the  district  court  to  enjoin  the  judgment  of  the  county  court  is  set- 
tled by  the  opinion  in  the  case  between  the  same  parties  delivered  by  the  com^ 
missionera  and  adopted  by  this  court  at  the  present  term.  See  Railway  Co,  v. 
Dotce,  6  S.  W.  Rep.  790.  In  regard  to  the  claims  upon  which  suits  are  sought  to 
be  enjoined,  the  petition  alleges  in  substance  that  in  the  year  1882  certain  con^ 
tractors  on  the  company's  road  issued  to  their  laborers  a  large  number  of  writ- 
ten obligations,  known  as  '* Contractors'  Time-Checks,"  which  had  been  in- 
dorsed by  the  payees  in  blank  and  assigned  by  them ;  and  that  defendant.  Do  we, 
was  tXyt  holder  of  about  30  of  these,  for  amounts  ranging  from  $5  to  $30,  and 
aggregating  about  the  sum  of  $1,000.  It  is  also  alleged,  that  these  claims 
were  assigned  solely  by  the  contractors,  and  that  the  plaintiff  was  not  a  party 
to  them  in  any  sense,  and  was  not  liable  for  their  payment,  and  further  that 
they  were  barred  by  the  statute  of  limitations,  but  that  defendant  had  insti- 
tuted suits  upon  similar  demands  against  plaintiff  alone  in  the  justice  court, 
and  had  obtained  Judgment  on  them,  and  had  threatened  to  bring  in  the  same 
court  one  suit  for  each  month  upon  one  of  the  claims  until  all  were  sued  on. 
The  averments  of  the  petition  show  a  perfect  defense  to  the  claims;  that  this 
defense  was  set  up  in  each  of  the  suits  brought  in  the  justice  court;  and  that 
appellant  moved  to  consolidate  the  actions;  but  that  the  court  refused  the  mo- 
tion, and  notwithstanding  its  defenses  gave  judgment  in  every  instance  against 
it.  It  also  appeared  from  the  petition  that  in  each  case,  except  one,  the  <^mount 
in  controversy  was  less  than  i^20,  and  hence  there  was  no  appeal.  In  the  one 
case  the  amount  was  less  than  $100,  and  therefore  the  judgment  of  the  county 
court  in  that  suit  was  final.  An  exception  to  appellant's  petition  was  sus- 
tained, and  its  suit  dismissed;  and  this  it  assigns  as  error. 

It  is  said  that  the  prevention  of  a  multiplicity  of  suits  is  a  favorite  ground 
for  the  interposition  of  a  court  of  equity;  but  it  appears  from  an  examination  of 
theauthorities  that  the  applicationand  limits  of  the  doctrine  are  not  well  defined. 
It  had  its  beginning  in  the  bill  of  ])eace,  a  remedy  rendered  necessary  by  the 
principle  of  the  common  law  that  a  judgment  in  an  action  of  ejectment  in  favor 
of  the  defendant  was  not  conclusive  and  did  not  estqpthe  plaintiff  from  bring- 
ing successive  suits  upon  the  same  cause  of  action.  In  order  to  relieve  a  de* 
fendant  from  vexatious  litigation,  after  a  Judgment  at  law  in  his  favor,  the 
court  of  chancery  permitted  htm  to  file  his  bill,  and  by  its  decree  to  preclude  the 
plaintiff  from  vexing  him  with  any  further  suit.  The  principle  has  been  ex- 
tended to  cases  where  a  great  number  of  parties,  having  a  common  cause  of  ac- 
tion against  one,  growing  out  of  the  same  injury  and  depending  upon  the  same 
questions  of  law  and  fact;  and  they  have  been  permitted  to  join  in  the  same 
action  in  order  to  prevent  a  multiplicity  of  suits.  This  rule  was  applied  in 
this  court  in  Bletsing  v.  City  of  Qalveston,  42  Tex.  641,  and  in  Geo7'ge  v. 
Dean,  47  Tex.  73.  Also,  where  numerous  persons  have  claims  of  the  same 
character  growing  out  of  the  same  alleged  wrong  against  one,  a  bill  will  be 
in  his  favor  against  all  the  claimants  to  settle  all  the  demands  in  the  same 
suit.  Water"  Works  v.  Teamans,  L.  B.  2  Ch.  8.  It  is  also  laid  down  that 
where  one  party  holds  several  claims  against  another,  growing  out  of  the  same 
or  similar  transactions,  and  depending  for  their  determination  upon  the  same 
question  of  law  and  fact,  equity  will  enjoin  separate  suits  upon  the  demands, 
provided  one  suit  has  been  tried  and  determined  in  favor  of  the  complainant 
in  the  bill.  1  High,  Inj.  §  63  et  seq.;  1  Pom.  Eq.  Jur,  §  254  etteeq.  In  West 
V.  Mayor p  10  Paige,  5U9,  a  multiplicity  of  suits  were  sought  to  be  enjoined, 
and  the  bill  showed  that  in  a  suit  upon  one  of  the  demands,  the  judgment 
v.7s.w.no.6 — 24 
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had  been  against  the  complainant  in  the  justice  court,  and  he  had  appealed. 
The  chancellor  dissolved  the  injunction  and  said:  "It  is  true  that  they  com- 
plain that  in  those  cases  the  court  decided  the  law  against  then^  and  did  not 
submit  the  legality  of  the  ordinances  to  the  jury  to  be  decided  as  a  matter  of 
fHct.  and  that  they  intend  to  carry  the  question  as  to  such  legality  before  a 
higher  tribunal  for  a  decision.  But  neither  of  those  circumstances  can  give 
jurisdiction  to  this  court  to  interfere  before  the  right  of  the  complainants  is 
established  by  such  higher  tribunal.  If  they  are  successful  there,  it  is  not 
probable  that  the  interference  of  this  court  will  be  necessary."  In  the  very 
similar  case  of  Railroad  Co,  v.  Mayor,  54  N.  Y.  159,  an  injunction  was 
sustained  as  to  all  suits  but  one,  until  the  rights  of  the  parties  could  be  de- 
termined m  the  action  which  was  peimitted  to  be  brought.  In  Tarbox  v. 
Hartenstein,  4  Baxt.  78,  the  defendant  had  been  an  employe  of  the  plaintifif, 
under  a  yearly  contract,  his  wages  being  payable  weekly,  and  had  been  dis- 
charged before  the  contract  expired,  on  the  ground  that  he  failed  to  perforin 
the  stipulations  on  his  part.  He  was  paid  up  to  the  time  of  his  discharge.  He 
brought  suit  for  his  first  week's  wages  accruing  thereafter  and  recovered  judg- 
ment, which  was  paid.  He  sued  again  for  the  next  week's  wages,  and  recov- 
ered a  judgment,  from  which  an  appeal;  was  taken.  He  brougtit  also  a  third 
suit,  and  announced  his  purpose  to  bring  a  suit  for  each  wee£:'s  wages  as  it 
accrued,  as  long  as  by  the  terms  of  tlie  contract  it  was  to  liave  continued  in 
force.  The  court  held  that  it  was  an  entire  contract  for  the  year,  though  the 
wages  were  payable  by  the  week,  and  that  the  judgment  in  the  first  suit  was 
conclusive  of  his  rights,  and  precluded  any  further  recovery,  and  perpetually 
enjoined  him  from  prosecuting  the  actions  already  brought,  and  from  bring- 
ing any  other.  It  is  to  be  remarked,  that  aitliough  the  judgment  in  the  second 
action  ( wliich  was  the  first  in  which  reit  adjudicata  could  have  been  pleaded) 
had  gone  against  the  complainants,  and  although  they  had  a  complete  remedy 
at  law  against  such  successive  actions,  yet  the  court  of  chancery  assumed  ju- 
risdiction in  order  to  prevent  vexatious  litigation,  and  restrained  the  defendant 
from  prosecuting  any  further  suits.  The  decree  of  the  chancellor  was  affirmed 
in  the  supreme  court. 

In  the  present  case  the  suits  already  brought  have  resulted  adversely  to  ap- 
pellant; and  if  we  apply  the  rule  that  it  must  first  have  a  decision  in  its  favor, 
the  judgment  now  appealed  from  must  be  affirmed.  But  we  doubt  if  this  rule 
should  ever  be  applied  in  cases  of  this  particular  character.  The  courts  which 
have  adopted  it  have  as  we  think  followed  the  analogy  of  the  original  bill  of 
peace,  without  sufficient  reason.  In  the  case  of  a  bill  of  peace  the  court  of 
chancery  interfered,  because  there  had  been- a  trial  at  law  which  was  not  con- 
clusive, and  its  interposition  was  necessary  in  order  to  prevent  vexatious  liti- 
gation. That  court  had  no  power  to  try  title  to  land,  and  hence  could  not 
entertain  a  bill  of  peace  until  the  title  had  been  decided  at  law  in  favor  of  the 
complainant.  The  object  of  the  bill  was  to  prevent  vexatious  litigation,  but 
a  judgment  at  law  establishing  the  title  of  the  complainant  was  the  necessary 
fou  ndatlon  of  the  procedure.  But  the  case  is  different  where  a  party  claiming 
a  just  defense  to  a  multitude  of  demands  held  by  one  person  against  him,  and 
all  of  the  same  character,  and  involving  precisely  the  same  questions,  seeks 
relief  against  the  vexation,  expense,  and  trouble  of  defending  as  many  sep- 
arate actions.  When  separate  suits  are  brought  and  threatened,  why  await 
the  determination  of  one?  It  seems  to  us  that  the  unnecessar}*  expense  and 
vexation  necessarily  resulting  from  such  a  multiplicity  of  suits  should  be 
deemed  a  sufficient  ground  for  the  interposition  of  the  district  court  under  our 
system, — that  being  a  court  of  blended  jurisdiction.  But  we  need  not  go  so 
far.  We  are  not  called  upon  to  deny  the  doctrine  applied  in  West  v.  Mayor, 
supra.  The  opinion  in  that  case  shows  that  from  the  judgment  of  the  justice 
of  the  peace  the  complainants  had  an  appeal  to  a  court  whose  decision  would 
establish  a  legal  precedent.    If  it  be  said  that  a  court  of  equity  will  only  act 
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after  a  decision  favorable  to  the  complainant  in  a  court  of  law  in  whicb  the 
judges  are  required  to  be  lawyers,  we  can  see  the  reason  of  it.  But  we  do 
not  think  this  rule  should  be  applied  to  judgments  of  the  county  and  justice 
courts  under  our  system,  when  the  amount  in  controversy  is  not  such  as  to 
permit  appeals  to  "the  appellate  court."  The  officers  who  preside  in  these 
tribunals  are  not  required  to  be  learned  in  the  ]aw.  Their  judgments,  not  ap- 
pealed from,  are  conclusive  between  the  paities  as  to  the  subject-matter  of  the 
particular  suit  in  which  they  are  rendered;  but  they  cannot  be  held  to  affect 
in  any  manner  any  general  right.  Had  it  appeared  from  the  plaintiff's  peti- 
tion that  one  of  the  suits  against  it  had  been  brought  in  the  district  court,  and 
had  there  been  decided  against  it,  or  that  from  a  judgment  in  the  county  court 
it  had  appealed  to  the  court  of  appeals,  and  that  court  had  affirmed  the  judg- 
ment upon  the  merits,  then  the  presumption  would  have  been  great  that  it 
had  no  just  defense  to  the  other  actions.  Acting  upon  this  presumption,  a 
court  of  equity  might  well  decline  to  interfere.  But  no  such  presumption 
arises  from  a  judgment  of  the  justice  or  county  court  in  this  state,  when  by 
reason  of  the  amount  in  controversy  there  can  be  no  appeal.  Therefore,  when 
a  case  for  the  interposition  of  a  court  of  equity,  in  order  to  prevent  a  multi- 
plicity  of  suits,  is  presented,  the  action  of  the  court  should  not  be  affected  by 
such  judgments,  whether  it  be  favorable  or  unfavorable  to  the  complainants. 
In  the  case  of  the  Water- Works  v.  Yeamans,  supra,  the  English  court  of 
chancery  awarded  an  injunction  against  a  large  number  of  defendants,  who 
each  held  a  separate  claim  against  the  company,  growing  out  of  the  same 
alleged  injury,  though  no  right  had  been  established  by  any  suit  at  law;  and 
we  see  no  reason  why  the  relief  should  have  been  refused,  if  all  the  claims  as 
in  this  case  had  become  the  property  of  a  single  holder.  The  rule  is,  that  if  in 
the  tribunal,  which  has  jurisdiction  of  the  demands,  there  can  be  a  consoli- 
dation, then  it  is  the  duty  of  the  party  to  resort  to  this  remedy,  and  equity  will 
not  interfere.  In  such  a  case  there  is  an  adequate  remedy  at  law.  But  in 
this,  though  the  demands  separately  are  within  the  jurisdiction  of  the  justice 
court,  the  aggregate  amount  exceeds  that  jurisdiction.  Hence  they  cannot 
be  consolidated.  Besides,  in  order,  it  would  seem,  to  prevent  even  a  partial 
consolidation  and  to  increase  the  expense,  the  defendant  had  determined  to 
bring  a  separate  suit  to  each  successive  term  of  the  court.  According  to  the 
allegations  of  the  petition  (which  the  demurrer  admits  to  be  true)  it  is  a  clear 
case  in  which  the  appellee  is  about  to  avail  himself  of  his  right  to  bring  sep- 
arate suits  in  the  justice  court,  in  order  to  vex  and  harass  the  appellant  by  a 
multiplicity  of  actions;  and  in  which  the  appellant  has  no  means  of  protecting 
itself  against  the  attempted  wrong  except  by  a  resort  to  the  writ  of  injunc- 
tion. This  remedy  is  a  relief  to  appellant,  and  works  no  hardship  to  appellee, 
who  can  set  up  his  demands  in  the  action,  and  thus  have  the  litigation  de- 
termined in  one  proceeding.  Our  system  of  procedure  is  essentially  equitable 
in  its  nature,  and  was  designed  to  prevent  more  than  one  suit  growing  out  of 
the  same  subject-matter  of  litigation ;  and  our  decisions  from  the  first  have 
steadily  fostered  this  policy.  CJievalier  v.  Rusk,  Dall.  Dig.  611;  Binge  v. 
amith,  Id.  616;  Clegg  v.  Vamell,  18  Tex.  294. 

We  conclude,  therefore,  that  the  exceptions  to  so  much  of  the  petition  as 
sought  to  enjoin  the  collection  of  the  judgment  of  the  county  court  should 
have  been  sustained,  and  that  the  exceptions  should  have  been  overruled  to  so 
much  thereof  as  sought  to  enjoin  appellee  from  bringing  separate  suits  upon 
his  demands;  and  that  the  court  erred  in  sustaining  the  entire  exceptions  and 
in  dissolving  in  whole  the  injunction  and  dismissing  the  bill.  For  the  error 
pointed  out,  the  judgment  is  reversed,  and  the  cause  remanded. 
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Sabine  &  E.  T.  By.  Co.  v.  Wood. 
(8v/preme  Court  of  Texas.    February  7, 1888.) 

1.  Railboas  Ck>MPAXiB8— Nboligbnob—Constbuotion  of  Road-Bbd. 

In  an  action  against  a  railroad  company  to  recover  damages  for  injuries  to  person 
and  property,  it  appeared  that  prior  to  the  construction  of  the  oompany^s  tracks 
which  was  built  upon  a  solid  embankment  about  five  feet  high,  water  was  fre- 
quently driven  upon  plaintiff's  land  by  wind  and  tide,  but  that  it  found  an  easy  out- 
let across  the  low-lying  ground  to  the  back,  and  went  off  without  injury  to  prop- 
erty. At  the  time  the  track  was  being  laid,  the  engineer  was  told  that,  If  the  em- 
bankment was  made  solid,  the  water  could  not  get  out,  and  damage  would  result, 
from  flooding.  The  road,  however,  was  built  as  indicated  above,  and  the  water 
soon  after  was  forced  upon  the  shore,  as  had  frequently  happened  before,  and, 
being  confined  by  the  rosui-bed  of  the  railroad,  it  worked  the  injury  complained  of. 
Held^  that  the  company  was  liable. 

2.  Neglioencb — Deorbb  of  Case — Instructions. 

If  part  of  thei  charge,  in  an  action  to  recover  damages  for  negligence,  lays  down 
a  correct  rule  of  law  as  to  what  degree  of  care  would  excuse  the  defendant  from  lia- 
bility, and  there  is  nothing  in  the  record  to  show  that  the  jury  were  misled  b^  the 
charge  as  a  whole,  the  giving  of  such  part  is  not  error,  although  the  exercise  of 
a  less  degree  of  care  on  the  part  of  the  defendant  would  have  discharged  him, 
where  the  defendant  has  failed  to  ask  for  a  charge  upon  that  subject. 
8.  Nbw  Triai/— Nbwlt-Discovbred  Evidbncb— Diligbncb. 

Where  the  testimony  offered  in  support  of  a  motion  for  a  new  trial  is  merely  cu- 
mulative, and  is  of  such  a  character  that  the  trial  court  would  have  been  justified, 
in  coming  to  the  conclusion  that  the  facts  proposed  to  be  proven  were  generally 
known  to  the  community  in  which  the  cause  of  action  arose,  and  that  the  exercise 
of  an  ordinary  degree  of  care  could  have  obtained  the  evidence  at  the  first  trial,  the 
motion  is  properly  overruled;  and  this  is  especiallv  so,  where  it  does  not  appeair 
from  the  motion,  and  affidavits  in  its  support,  what  diligence  was  used  to  secure  the 
testimony  in  time.* 

Appeal  from  district  court,  Jefferson  county;  W.  H.  Ford,  Judge. 

Action  by  B.  L.  Wood,  appellee,  to  recover  ^2,253.25,  as  damages  for  in- 
juries to  his  person  and  property,  alleged  to  have  been  sustained  by  him  by 
reason  of  the  negligence  of  the  Sabine  &  East  Texas  Railway  Company. 
There  was  a  verdict  lor  plaintiff,  and  judgment  thereon  for  $1,200,  with  in- 
terest at  8  per  cent.    The  company  took  this  appeal. 

O'Brien  &  John^  for  appellant.  Tom  /•  Russell  and  Hal  W.  Oreer^  for  ap- 
pellee. 

Statton,  J.  This  action  was  brought  by  the  appellee  to  recover  damages 
for  the  loss  and  destruction  of  personal  property  owned  by  him,  and  for  in- 
jury done  to  his  person,  all  of  which  he  alleged  resulted  from  the  failure  of 
the  appellant  properly  to  construct  its  railway  near  the  town  of  Sabine  Pass. 
The  defendant  alleged  that  its  road-bed  was  properly  constructed,  and  that 
the  injury  resulted  from  water  driven  upon  the  land  by  an  unusually  severe- 
storm,  *' which  the  greatest  care  and  skill  in  the  construction  of  its  road-grade 
could  not  have  prepared  against."  The  evidence  shows  that  Sabine  Pass  i& 
situated  on  the  west  side  of  Sabine  lake  and  pass,  and  that  the  land  there,  and 
for  a  considerable  distance  above,  is  elevated  only  about  two  feet  above  the 
sea  level.  The  land  back  is  perhaps  lower,  and  for  many  miles  into  the  inte- 
rior the  country  presents  this  low,  flat  surface,  over  which,  at  times  of  high 
wind  from  the  east  and  south-east,  water  from  the  lake,  pass,  and  gulf  spread. 
The  appellant  constructed  its  road-bed  some  1,200  or  1,600  feet  west  of  the 
west  bank  of  the  pass,  but  at  the  town  of  Sabine  Pass  it  approached  near  to 
the  shore.-  Its  road-bed,  which  consisted  of  an  embankment  of  earth,  was 
four  or  five  feet  high,  and  between  this  and  the  lake  or  pass  a  part  of  the  town 
of  Sabine  Pass  was  situated.  The  appe;llant  was  living  in  a  house  in  that 
part  of  the  town  which  was  destroyed  by  high  water  that  came  in  during  a. 
high  wind  on  June  14,  1886,  and  thus  was  his  property  destroyed,  and  per- 

^See  note  at  end  of  case. 
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sonal  injury  received  by  himself.  The  eyidence  tends  to  show  that,  prior  to 
the  construction  of  the  railway,  water  frequently  came  over  the  land,  but  that 
it  would  flow  into  the  back  country,  and  not  become  deep;  but  that  upon  this 
occasion  its  flow  was  impeded  by  the  railway  embankment  to  such  extent  that 
between  the  railway  and  the  shore  the  water  became  four  or  five  feet  deep, 
while  there  was  but  little  water  on  the  west  side  of  the  railway.  The  great 
weight  of  testimony  tends  to  show  that  such  winds  and  overflows  had  fre- 
quently occurred  before  the  railway  was  built,  but  without  injury  to  property; 
and  there  is  some  testimony  tending  to  show  that  the  cx>mpany's  engineer  was 
informed  that  the  embankment,  if  constructed  solidly  at  such  height,  would 
bring  about  such  results  as  ensued.  The  evidence  renders  it  reasonably  cer- 
tain that  the  destruction  of  the  house  in  which  plaintiff's  property  was,  as 
well  as  its  loss  and  his  injury,  resulted  from  the  accumulation  and  deepening 
of  the  water  caused  by  the  railway  embankment,  and  that  but  for  it  the  loss 
would  not  have  occurred. 

The  court  instructed  the  jury  that  it  was  the  duty  of  the  railway  company, 
in  the  construction  of  its  road-bed,  **to  use  that  degree  of  care  and  prudence 
in  so  constructing  its  road-bed  so  as  to  provide  against  damages  to  such  ad- 
jacent property  as  a  prudent,  cautious,  and  careful  man  would  do  to  protect 
himself  against  damages  to  his  own  property. "  This  charge  was  as  favorable 
as  the  appellant  could  ask.  The  coui-t,  however,  instructed  the  jury  that  if 
the  appellant  "constructed  its  road-bed  or  grade  in  such  way  and  in  such  man- 
ner as  to  guard  against  ordinary  freshets,  overflows,  tides,  etc.,  so  as  to  pre- 
vent damage  therefrom  to  adjacent  property,  it  would  not  be  liable  for  dam- 
ages arising  from  an  extraordinary  or  unusual  rise  or  overflow  of  water,  such 
as  could  not  have  been  foreseen  or  anticipated  by  the  use  of  the  greatest  care, 
skill,  and  caution  in  the  construction  of  its  road-bed."  It  is  urged  that  the 
giving  of  this  charge  was  error.  The  charge  certainly  stated  a  correct  rule, 
and.  if  the  appellant  was  of  the  opinion  that  the  exercise  of  a  less  degree  of 
care  would  have  relieved  it  from  liability,  a  charge  upon  that  subject  should 
have  been  asked.  If  the  charge  had  informed  the  jury  that  nothing  less  than 
the  exercise  of  the  highest  skill,  care,  and  caution  would  relieve  the  appellant 
from  liability  for  an  injury  resulting  from  an  extraordinary  or  unusual  rise 
or  overflow,  a  different  question  would  arise.  There  is  no  reason  to  believe 
that  the  jury  were  misled,  if  they  considered  the  entire  charge. 

It  is  claimed  that  the  verdict  of  the  jury  was  contrary  to,  and  not  supported 
by,  the  evidence,  in  that  it  is  claimed  that  the  evidence  clearly  showed  that 
the  injury  resulted  from  an  extraordinary,  sudden,  and  violent  storm,  which 
could  not  have  been  anticipated.  The  evidence  is  not  of  this  character;  to 
the  contrary,  it  tends  most  strongly  to  show  that  such  storms  had  frequently 
occurred  before,  and  that,  but  for  the  want  of  proper  care  in  the  construc- 
tion of  the  appellant's  railway,  injury,  most  probably,  would  not  have  resulted 
from  such  a  storm. 

There  was  an  application  for  a  new  trial,  based  on  testimony  alleged  to  be 
newly  discovered,  which  was  overruled,  and  this  is  assigned  as  error.  This 
evidence,  as  stated  in  the  affidavit  of  the  witness,  was  "that  he  had  lived  at 
Sabine  Pass  from  1860  until  1869.  ♦  ♦  ♦  That  in  1865,  before  the  Sabine 
&  East  Texas  road  was  built,  there  was  a  storm,  when  the  water  and  wind 
together  carried  away  houses  located  on  the  front  of  Sabine  Pass,  between  the 
water  of  the  pass  and  where  the  road-bed  of  defendant  is  now  located.  That 
be  is  acquainted  with  the  situation  and  bearing  of  the  pass,  and  that  a  wind 
blowing  from  the  south-east  would  blow  directly  up  the  pass,  and  that  houses 
on  the  front  of  the  pass  would  be  in  a  very  exposed  situation;  and  that  the 
force  of  the  wind  and  wav^  would  not  be  affected,  when  the  wind  is  blowing 
from  the  south-east,  by  the  railroad  embankment  of  defendant.  That  he  left 
Sabine  Pass  in  1869,  and  his  residence  on  the  front  of  the  pass,  on  account  of 
the  exposed  condition  of  said  front.  **    We  do  not  see  what  advantage  tlds  ev- 
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dence  could  have  been  to  the  defendant;  in  so  fyr  m  admissible,  it  was  cu- 
mulative; and  the  court  would  have  been  well  justified  in  coming  to  the  con- 
clusion that  such  facts  as  the  witness  proposed  to  testify  to  were  linown,  if 
true,  by  the  residents  of  the  town  generally,  and  that  the  exercise  of  a  slight 
degree  of  diligence  would  have  obtained  evidence  of  such  facts.  It  is  not 
shown  what  diligence  was  used  to  obtain  the  testimony  of  the  witness. 
There  is  no  error  in  the  judgment,  and  it  will  be  affirmed. 

NOTE. 
New  Tmal  —  Nbwlt-Diboovebbd  EyiiNBNCB.  A  new  trial  will  be  granted  on  the 
ground  of  newly-discovered  evidence  when  it  appears  that  the  evidence  was  brought  to 
the  knowledge  of  defendant  after  the  trial,  and  could  not  have  been  previously  discov- 
ered. Green  wait  v.  Tucker,  10  Fed.  Rep.  884;  Seeley  v.  Perry,  (Iowa,)  8  N.  W.  Rep. 
i.^    •rr-,,,^         ^  .^  , .  . «      «      -^^-     «,  -.        -  '*"'  rnewly- 

V.  Ridl- 
_    ^    _     ,  disturbed  un- 

less it  appears  that  it  violated  a  clear  legal  right  of  the  appellant,  or  that  it  involved  an 
abuse  of  judicial  discretion,  Lampsen  v.  Brander,  (Minn.)  11  N.  W.  Rep.  94;  Smith  v. 
Smith,  (Wis.)  8  N.  W.  Rep.  868;  Regents  v.  Linscott,  (Kan.)  1  PacRep.  81. 

A  new  trial  wiU  not  be  granted  on  the  ground  of  newly-discovered  evidence  when 
such  evidence  is  merely  cumulative,  or  is  upon  unimportant  matters  in  the  case,  or  is 
of  an  impeaching  character,  or  where,  in  the  opinion  of  the  court,  such  evidence,  if 
produced,  would  not  affect  tne  action  or  verdict  of  a  jury.  Brown  v.  Evans,  17  Fed. 
Rep.  912;  Marshall  v.  Mathers,  (Ind.)  8  N.  B.  Rep.  120;  Blackburn  v.  Crowder,  and.) 
10  N.  E.  Rep.  938;  DonneUv  v.  Surkett,  (Iowa,)  84  N.  W.  Rep.  830;  Ethridge  v.  H'  bs, 
(Oa.)  3  S.  E.  Rep.  251 ;  BaUey  v.  Landingham,  (Iowa,)  8  N.  W.  Rep.  460 ;  HKskenbottom 
V.  RaUway  Co.,  (lowaj  11  N.  W.  Rep.  652;  Morrow  v.  RaUway  Co.,  (lowaj  16  N.  W. 
Rep.  572;  Halliday  v.  Briggs,  (NebJ  18  N.  W.  Rep.  55;  Krueger  v.  City,  (Wis.)  27  N. 
W.  Rep.  836;  Ketchum  v.  Breed,  (Wis.)  28  N.  W.  Rep.  271;  Baughman  v.  Penn,  (Kan.) 
6  Pac.  Rep.  890;  Reed  v.  Drais,  (Cal.)  8  Pac.  Rep.  20;  Chandler  v.  Thompson,  8u  Fed. 
Rep.  88;  De  Hart  v.  Aper,  (Ind.)  8  W.  E.  Rep.  2(75;  Raihroad  Co.  v.  Boon,  (Tex.)  1  Q, 
W.  Rep.  632:  Walker  v.  Brown,  Id.  797;  Munro  v.  Moody,  (Ga.)  2  8.  E.  Rep.  688:  Hart 
V.  Jackson,  (Ga.)  8  8.  E.  Rep.  1;  FuUer  v.  Harris,  29  Fed.  Rep.  814iPennsylvania  Co. 
V.  Nations,  (Ind.)  12  N.  E.  Rep.  809;  Cirkel  v.  Ellis,  (Minn.)  81  N.  W.  Rep.  518. 

On  the  application  the  party  moving  must  show— First,  tnat  the  proposed  evidence 
has  been  discovered  since  the  trial,  and  that  due  diligence  was  exercised  to  discover  it 
prior  to  that  time ;  second^  that  the  evidence  is  competent  and  material.  Town  of  Man> 
son  V.  Ware,  (Iowa,)  19  N.  W.  Rep.  275;  Carson  v.  Henderson,  (Kan.)  8  Pac.  Rep.  737; 
Bricklev  v.  Walker,  (Wis.)  82  N.  W.  Rep.  773;  Fenno  v.  Chapin,  (Minn.)  8  N.  W  Rep. 
762.  The  affidavit  must  set  forth  the  facts  relied  upon  as  constituting  due  diligence  on 
the  part  of  the  applicant.  GJorachi  v.  Hintz,  (NebJ  14  N.  W.  Rep.  879;  Smith  v.  Waga- 
man,  (Iowa,)  11  N.  W.  Rep.  713;  Pinschowers  v.  Hanks,  (Nev.)  1  Pac.  Rep.  454;  Wilkes 
V.  Woiback,  (Kan.)  2  Pac.  Rep.  508;  Ross  v.  Sedgwick,  (Cal.)  10  Pac.  Rep.  400;  Patter- 
son V.  CoUier,  (Ga.)  8  8.  E.  Rep.  119;  Moores  v.  Wills,  (Tex.)  5  S.  W.  Rep.  675;  Allen 
V.  Bond,  (Ind.)  14  N.  E.  Rep.  492;  PouUain  v.  Poullain,  (Ga.)  4  S.  E.  Rep.  81;  Boot  v. 
Brewster.  (Iowa,)  36  N.  W.  Rep.  469. 

Where  the  afliaavit  in  support  of  the  application  is  met  by  counter-affidavits,  and 
there  is  no  probability  upon  the  record  that  the  result  would  be  affected,  a  new  trial 
will  be  refused.    Peterson  v.  Faust,  (Minn.)  14  N.  W.  Rep.  64. 


Sabine  &  E.  T.  Ry.  Oo.  v.  Broussard. 
(Supreme  Cov/rt  of  Texas.    February  8, 1888.) 
1.  Deposition— Cbbtification  of—Validitt. 

The  caption  to  the  deposition  was  as  follows:  Style  of  cause^and  **  Answers  of 
Bradley  Johnson  to  Direct  Interrogatories  in  the  Above  Suit. "  The  following  was 
the  certificate:  "I,  G.  W.  Paine,  a  justice  of  the  peace,**  etc.,  "do  hereby  certify 
under  my  hand,"  etc.,  "that  the  foregoing  answers  were  made,  subscribed,  and 
sworn  to  before  me  at  Sabine  Pass,  ^  etc.  Held,  under  Rev.  St.  Tex.,  art.  2229,  pro- 
viding that  the  officer  taking  a  deposition  shall  certify  that  the  answers  of  the 
witness  were  signed  and  sworn  to  oy  the  witness  before  him,  that  the  certificate 
was  insufficient,  it  not  appearing  from  what  preceded  the  answers  that  the  witness 
signed  them  and  swore  to  them ;  and  that  the  deposition  was  not  admissible  in  evi- 
dence. 
9.  Railrojid  Companies— Nxoliobnoe— Floods— Plbadino. 

In  an  action  to  recover  damages  for  overflowed  lands,  averments  in  the  petition 
as  to  the  flooding  of  adjoining  lands,  at  the  same  time,  belonging  to  other  persons, 
have  no  bearing  upon  the  question  at  issue,  and  should  m  stricken  oat  on 
^cepUon^ 
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8.  SjJnB— NbOUOBNOB— OVBBTLOW— iNSTBUOnOVB. 

In  an  action  to  recover  damages  for  overflowed  lands,  the  conrt,  in  its  charge, 
clearly  stated  to  the  jury  what  facts  would  render  the  defendant  liable,  and  in- 
formed them,  in  terms  that  could  not  have  been  miBunderBU)od,  that  the  plaintiff 
would  not  be  entitled  to  recover  for  any  injury  he  might  have  avoided  by  the  exer- 
cise of  due  care.  The  charge  also  set  out  clearlv  that  the  defendant  was  not  liable 
if  the  overflow  resulted  from  extraordinarily  neayv  rains,  and  high  water  in  the 
rivers,  against  which  ordinary  prudence  could  not  have  provided.  HeUL  that  the 
failure  to  repeat  the  last  proposition  in  every  paragraph  of  the  charge  which  bore 
on  the  quesuon  of  defencGEmt's  liability  was  not  calculated  to  mislead  the  jury,  and 
that  its  omission  was  not  error. 
4.  EviDBNCE— Opinion— Action  against  Railboad— Damaos  bt  Overflow. 

In  an  action  to  recover  damages  for  the  loss  of  stock  resulting  from  an  overflow 
of  plaintiff's  land,  caused  by  the  negligent  construction  of  defendant  company's 
tracks,  a  witness  who  has  stated  fully  his  means  of  information  as  to  the  loss  of  the 
stock  in  plaintiff's  pasture,  and  also  what  he  saw  there  after  the  flooding,  may  give 
his  estimate  of  the  number  of  dead  animals  there  at  that  time.^ 
8.  Same. 

In  such  an  action,  evidence  tending  to  show  the  number  and  value  of  the  animals 
belonging  to  the  plaintiff  that  died  after  the  overflow,  and  that  the  overflow  was. 
the  cause  of  Uieir  deaths  is  admissible. 
6w  Damages—Action  against  Railroad— Overflow. 

In  an  action  to  recover  damages  for  injuries  to  pasture  lands,  resulting  from  aik 
overflow  caused  by  the  negligent  construction  of  defendant  company's  tracks,  evi- 
dence tending  to  show  the  value  of  the  grass  destroyed  by  the  flooding,  as  well  aa 
the  injury  resulting  from  the  fact  that  the  land,  which  was  long  submerged,  was 
rendered  incapable  for  a  time,  after  the  water  subsided,  of  producing  grass  as  it 
did  before  the  overflow,  is  admissible. 

7.  Same. 

In  an  action  for  damages  to  pasture  lands  caused  by  an  overflow,  it  wdl  claimed, 
not  only  that  the  grass  on  the  land  at  the  time  the  overflow  came  on  was  destroyed, 
but  that  the  water  remained  over  the  land  for  several  months,  thereby  preventing 
the  growth  of  the  grass  and  use  of  the  pasture ;  and  in  addition,  that,  after  the 
water  subsided,  the  earth,  on  account  of  tne  long  continuance  of  tne  flood,  did  not 
yield  its  grasses  for  a  time  as  it  had  done  before,  and  would  have  continued  to  do 
if  it  had  not  been  thus  submerged.  Held,  that  the  plaintiffs  recovery  was  not  con- 
fined to  the  value  of  the  grass  as  at  the  time  of  the  overflow,  but  that  he  was  en- 
titled to  recover  in  addition,  "the  value  of  the  use  of  his  pasture  for  the  length  of 
time  he  was  deprived  of  the  use  of  the  g^rass  by  reason  of  the  overflow. " 

8.  Same. 

Where,  in  an  action  to  recover  damages  for  injuries  to  pasture  lands  caused  by 
an  overflow,  the  evidence  tends  to  show  that  pasturage  for  a  g^ven  time  in  one 
part  of  the  year  is  of  greater  value  than  for  a  like  time  during  another  part  of  the 
year,  an  instruction  which  assumed  that  the  value  of  pasturage  was  the  same  for 
any  period  during  the  year  is  misleading. 

Appeal  from  district  court,  Hardin  county;  Edwin  Hobby,  Judge. 

Action  by  Moise  Broussard,  appellee,  to  recover  damages  for  injuries  re- 
sulting from  an  overflow,  caused  by  the  negligent  construction  of  an  em- 
bankment upon  which  the  tracks  of  the  Sabine  &  East  Texas  Kail  way  Com- 
pany, appellant,  were  laid.  Among  the  items  of  damage  were  horses,  cows, 
calves,  and  cattle,  grass  and  pasturage.  There  was  a  verdict  for  plaintiff, 
and  judgment  thereon. 

&Brien  dt  John,  for  appellant.    Tom,  J,  Ruaselh  for  appellee. 

Stayton,  J.  At  the  proper  time,  objections  were  taken  to  three  deposi- 
tions offered  by  the  appellee.  The  objection  to  each  deposition  was  that  the 
certificate  of  the  officer  before  whom  it  was  taken  did  not  show  that  the 
answers  of  the  witness  were  signed  and  sworn  to  by  him.  As  shown  by 
the  bill  of  exceptions,  the  captions  and  certificates  to  the  depositions  were  as 
follows:  Style  of  cause,  and  "Answers  of  Bradley  Johnson  to  Direct  Inter- 
rogatories in  the  Above  Suit,**  with  no  certificate  of  officer  to  them.    Tho 

>N(m-erpert  witnesses  may  give  their  opinion  upon  stating  the  facts  upon  which 
tikat  opinion  is  based.  Turnpike  Co.  v.  Andrews,  (Ind.)  1  N.  E.  Rep.  d64;  Killian  v. 
Railroad  Co,  (Ga.)  8  a  B.  Rep.  OSl;  Navarro  v.  State,  (Tez.)  6  S.  W.  Rep.  542;  RaU« 
road  Co.  v.  Wood,  (Ind.)  14  N.  E.  Rep.  672;  RaUway  Co.  v.  Hedriok,  (Tez.)  cmU^  888. 
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caption  to  his  answers  to  cross-in terrgatories  was,  **  Answers  to  Cross-Inter- 
rogatories." The  certificate  to  same  was  as  follows:  '*!,  G.  W.  Paine,  a 
justice  of  the  peace  in  and  for  precinct  No.  3,  and  ex  officio  notary  public  of 
said  county  and  state,  do  hereby  certify,  under  my  hand  and  official  seal,  that 
the  foregoing  answers  were  made,  subscribed,  and  sworn  to  before  me  at 
Sabine  Pass,  Jefferson  county  and  state  of  Texas,  on  this  4tb  day  of  April, 
A.  D.  1887.  [Signed  by  the  officer.]*'  The  caption  to  the  deposition  of 
Cuniff  was  as  follows:  After  style  of  cause,  "Deposition  of  Thomas  Cuniff, 
Witness  for  Plaintiff."  The  deposition  was  without  signature  of  witness  or 
certificate  of  officer  to  the  direct  interrogatories.  The  answers  to  the  cross- 
interrogatories  had  no  caption  save,  beginning  with  the  style  of  the  cause, 
"Answers  of  Thomas  Cuniff  to  Cross-Interrogatory  1st."  and  ended  with  a 
certificate  of  same  form  as  the  one  to  B.  Johnson's  deposition,  to- wit:  "That 
the  above  and  foregoing  answers  to  the  direct  and  cross  interrogatories  were 
made,  subscribed,  and  sworn  to  before  me  at,"  etc.  And  the  said  deposition 
of  Jack  Johnson,  after  the  style  of  the  cause,  had  this  further  caption: 
"Answers  of  Jack  Johnson,  Witness  for  Plaintiff,  to  Direct  and  Cross  Inter- 
rogatories." The  direct  interrogatories  were  signed  by  the  witness.  There 
were  no  answers  to  the  cross-interrogatories,  and  the  certificate  was  in  the 
same  form  as  the  foregoing:  "That  the  above  and  foregoing  answers  were 
made,  subscribed,  and  sworn  to  before  me  at,"  etc. 

The  statute  declares  that  "the  officer  sliall  certify  that  the  answers  of  the 
witness  were  signed  and  sworn  to  by  the  witness  before  him."  Rev.  St.  art. 
2229.  GBbis  must  be  substantially  complied  with,  or  a  deposition  should  be 
excluded,  on  motion  made  at  the  proper  time.  Do  the  certificates  before  us 
show  the  facts  required  by  the  statute  to  be  shown?  They  are  all  so  nearly 
alike  that  the  consideration  of  one  will  dispose  of  all.  Where  it  is  apparent 
that  the  caption  is  intended  as  a  part  of  the  officer's  ceitificate,  it  doubtless 
may  be  so  considered ;  and  if  it  clearly  appears  from  that,  taken  with  the  cer- 
tificate at  the  conclusion  of  a  deposition,  that  the  law  has  been  complied  with, 
that  is  sufficient.  That  which  precedes  the  answers  which  are  claimed  to  have 
been  those  of  Bcadley  Johnson  does  not  show  that  be  signed  them ;  or  swore  to 
them;  and,  if  there  be  evidence  that  those  things  were  done  by  the  witness 
named,  this  must  appear  from  the  officer's  certificate  which  follows  the  deposi- 
tion. The  only  way  in  which  it  can  be  known  that  what  appears  to  be  the  an- 
swers of  a  witness,  taken  through  interrogatories  and  a  commission,  within  the 
meaning  of  the  law,  are  such  answers,  is  by  the  certificate  of  the  officer  to  the 
facts  that  the  answers  of  the  witness  were  signed  and  sworn  to  by  the  wit- 
ness before  him.  That  which  is  thus  verified  becomes  evidence;  but  no 
statement  made  by  the  officer  that  matters  appearing  as  the  answers  of  a 
witness  are  his  answers,  which  does  not  show  that  they  became  so  by  the 
facts  that  the  witness  signed  and  swore  to  them  before  the  officer,  can  be  re- 
ceived. If  we  take  what  is  stated  in  the  caption  to  the  deposition  of  Bradley 
Johnson,  and  attach  to  it  the  certificate  of  the  officer  which  follows,  it  will 
stand  thus:  "Answers  of  Bradley  Johnson  to  Direct  Interrogatories  in  the 
Above  Suit.  I,  G.  W.  Paine,  a  justice  of  the  peace  in  and  for  precinct  No. 
3,  and  ex  officio  notary  public  of  said  county  and  state,  do  hereby  certify, 
under  my  hand  and  official  seal,  that  the  foregoing  answers  were  made,  sul>- 
scribed,  and  sworn  to  before  me  at  Sabine  Pass,  Jefferson  county  and  state  of 
Texas,  on  this  4th  day  of  April,  A.  D.  1887."  From  this  it  may  be  sus- 
pected that  the  answers  were  signed  and  sworn  to  by  Bradley  Johnson;  but 
this  is  not  enough.  It  must  appear  through  the  officer's  certificate  that  this 
is  true,  or  the  deposition  should  be  rejected.  Thompson  v.  Hale,  12  Tex. 
139;  Chapman  v.  Allen,  15  Tex.  278;  Patton  v.  King,  26  Tex.  687;  Tram- 
mell  v.  McDade,  29  Tex.  360.  The  three  depositions  objected  to  should  have 
been  rejected:  and,  as  the  evidence  was  material,  the  judgment  will  have  to 
be  reversed  on  account  of  its  admission. 
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There  are  many  assignments  of  error^  and,  in  view  of  the  further  disposi- 
tion of  the  case,  we  deem  it  proper  to  notice  some  of  them.  There  were  many 
exceptions  taken  to  the  petition,  which  were  overruled.  The  petition  was 
unusually  full  in  its  statement  of  the  tacts  from  which  it  was  claimed  the  lia- 
i)illty  of  the  defendant  arose,  and  of  the  facts  evidencing  the  extent  of  the  in- 
jury received  by  the  plaintiff;  but  this  was  not  improper,  although  it  was,  to 
a  given  extent,  practically  a  statement  of  the  particular  facts  which  the  plain- 
tiff proposed  to  prove,  more  minutely  made  than  was  absolutely  necessary. 
Averments  as  to  the  overflow  of  lands  adjoining  those  of  the  plaintiff,  but  be- 
longing to  other  persons,  could  have  no  bearing  on  the  questions  at  issue  be- 
tween the  parties  to  this  action,  and  should  have  been  stricken  out  on  excep- 
tion.    The  other  exceptions  to  the  petition  were  properly  overruled. 

The  witness  Johnson  stated  fully  his  means  of  information  as  to  the  loss  of 
stock  in  plaintiff's  pasture,  and  stated  what  he  saw;  and  we  are  of  the  opin- 
ion. loolAng  to  all  the  facts  of  the  case,  that  the  court  did  not  err  in  permit- 
ting him  to  estimate  the  number  of  dead  animals.  It  is  sometimes  the  case 
that  no  better  evidence  can  be  obtained  upon  questions  relating  to  time,  quan- 
tity, number,  speed,  distance,  and  the  like;  and,  when  this  is  so,  such  evi- 
dence, derived  from  actual  observation,  is  very  generally  held  admissible. 
-Such  evidence,  however,  should  never  be  received  unless  the  witness  is  shown 
to  have  been  in  a  position,  and  to  have  used  the  means  necessary,  to  enable 
him  to  form  an  estimate. 

The  evidence  of  the  witnesses  Broussard,  Ben  Johnson,  John  Johnson, 
Bradley  Johnson,  and  Thomas  Cuniff,  tending  to  show  the  nuraberand  value 
of  animals  belonging  to  the  plaintiff  that  died,  and  the  cause  of  their  deaths, 
was  clearly  admissible;  as  was  the  evidence  tending  to  show  the  value  of 
grass  in  plaintiff's  pasture  destroyed  by  the  overflow,  as  well  as  the  injury  re- 
sulting from  the  fact  that,  the  land  being  long  submerged,  it  was  rendered 
incapable  for  a  time,  after  the  water  suicided,  of  producing  grass  as  it  did 
before  the  overflow. 

It  is  urged  that  the  court  erred  in  not  instructing  the  jury  that  the  measure 
of  damage  for  injury  done  to  the  pasture  was  the  value  of  the  grass  at  the 
time  the  overflow  came  over  it.  In  cases  in  which  the  destruction  of  grass 
is  the  basis  of  the  action,  no  further  injury  being  alleged,  the  rule  contended 
for  would  be  the  true  one.  Such  a  rule,  however,  would  not  be  applicable  to 
such  a  case  as  is  made  in  the  petition  in  this  case.  It  is  claimed,  not  only 
that  the  grass  on  the  land  at  the  time  the  overflow  came  on  was  destroyed, 
but  that  the  water  remained  over  the  land  for  several  months,  thereby  pre- 
venting the  growth  of  grass,  and  use  of  the  pasture,  and,  in  addition  to  this, 
that,  after  the  water  subsided,  on  account  of  its  long  continuance  the  earth 
did  not  yield  its  grasses  for  a  time  as  it  had  before,  and  would  have  continued 
to  do  if  the  land  had  not  thus  been  submerged. 

The  charge  clearly  stated  to  the  jury  what  facts  would  render  the  appellant 
liable,  and  informed  the  jury,  in  terms  that  could  not  have  been  misunder- 
stood, that  the  appellee  would  not  be  entitled  to  recover  for  any  injury  he 
might  have  avoided  by  the  exercise  of  due  care.  The  charge  also  clearly  in- 
formed the  jury  that  the  appellant  would  not  be  liable,  if  the  overflow  resulted 
from  extraordinarily  heavy  rains,  and  high  water  in  the  rivers,  against  which 
ordinary  prudence  could  not  have  provided;  and  that  this  was  not  repeated 
in  every  paragraph  of  the  charge  which  bore  on  the  question  of  the  appellant's 
liability,  could  not  have  misled  any  jury  of  ordinary  intelligence. 

There  being  evidence  such  as  would  have  enabled  the  jury  to  make  esti- 
mates of  damages  in  the  manner  suggested  in  the  charge  we  now  quote,  the 
court  gave  this  charge:  "If  they  found  for  plaintiff,  to  determine  the  amount 
of  damage,  if  any  has  been  shown  you,  and  to  inquire  whether,  from  the  evi- 
dence, any  injury  is  shown  to  plaintiff's  pasture,  if  they  found  the  standing 
water,  as  before  explained,  covered  it;  to  find  what,  if  any,  the  evidence 
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showed  them  was  the  value  per  acre  of  the  land  for  pasturage  of  horses  and' 
cattle  during  the  year  1885;  that  they  might  find  what*  if  any,  was  the  value 
for  one  year,  and  then  take  the  proportionate  rate  for  the  length  of  time,  if 
any,  the  evidence  showed  them  the  plaintiff  was  deprived  of  his  pasture;  or 
that  they  might  find  the  value  of  the  use  of  the  land  for  pasturage,  if  any  be 
shown  by  the  evidence,  for  one  day,  week,  or  month,  if  any  be  shown,  and  to* 
that  add,  if  any  be  shown  by  the  evidence,  the  number  of  days,  weeks,  and 
months,  if  any,  as  was  shown,  and  arrive  at  the  amount  of  time,  if  any,  plain- 
tiff was  deprived  of  his  pasturage.''    A  charge  of  this  kind  is  objectionable 
in  any  case;  and  it  is  always  better  to  leave  the  jury  to  reach  their  conclusions, 
under  the  evidence  properly  before  them „  and  the  charge  of  the  court  as  to- 
the  law  of  the  case,  through  such  modes  of  reasoning  and  processes  of  thought 
as  each  juror  may,  unaided  by  suggestions  from  the  court,  naturally  and  with- 
out constraint  pursue.    In  this  case,  the  charge,  however,  was  calculated  to- 
mislead;  for  it  assumes  that  the  value  of  pasturge  is  the  same  for  arfy  period 
during  the  year.     The  court  could  not  judicially  know  this  to  be  true;  and  it 
may  be  that  pasturage  for  a  given  time  in  one  part  of  a  year  will  be  of  less  or 
greater  value  than  it  would  be  for  a  like  time  during  some  other  part  of  the 
year.     The  evidence  tends  to  show  that  this  was  true.  • 

The  other  assignments  of  error  need  not  be  considered.    For  the  errors  no- 
ticed the  judgment  will  be  reversed,  and  the  cause  remanded. 


Sabine  &  £.  T.  By.  Go.  «.  Johnson. 
{Supreme  Court  of  TeocoB.    February  7, 1888.) 

1.  Appbal— Reviiw— CoNMJOT  OF  Byidbncb. 

Where  the  record  shows  that  the  testimony  offered  by  the  plaintiff  was  ample  to- 
establish  the  fact  that  the  injuries  complained  of  were  the  result  of  an  overflow, 
caused  by  the  negligent  construction  of  defendant  company's  track,  the  fact  thai 
the  evidence  upon  that  point  was  conflicting  does  not  authorize  the  supreme  court 
to  disregard  the  finding  of  the  jury  in  favor  of  the  plaintiff. 

2.  Samb— Rkvibw— Mattbbs  not  Appabbnt  ov  Rboord. 

The  action  of  the  court  in  excluding  testimony  offered  to  show  that  saoh  of  plain- 
tiff's cattle  as  did  not  die  from  the  effects  of  the  overflow  brought  about  by  d^end- 
ant's  negligence  were  greatly  depreciated  in  value  thereby,  will  not  be  revised  on 
appeal,  where  it  does  not  appear  from  the  bill  of  exceptions  what  the  evidenoe  pro- 
posed to  be  introduced  on  that  point  was. 
8.  Costs— On  AppBAL-JuDOMaNT  pob  Appbllbb  oh  Rbmand. 

The  fact  that  the  plaintiff  succeeds  upon  the  second  trial  does  not  entitle  him  ta* 
the  costs  of  the  appeal  from  the  first  trial,  upon  which  the  first  judgment  in  his 
favor  was  reversed. 
4.  Damaobs— ExGBssivB  Amouht— RBMirnruB  oh  Appbal. 

Plaintiff  in  a  suit  for  damages  for  negligenoe  had  a  judgment  for  1721.80.  As  to* 
$82.60  of  this  amount,  there  was  no  evidenoe  to  justiiv  the  finding.  Held,  on  ap- 
peal, the  proceedings  in  all  other  respects  being  vaUo,  that  the  judgment  should 
stand,  provided  the  plaintiff  entered  a  remittitur  within  10  davs  of  $eB^0O  as  of  the 
date  of  the  judgment,  costs  of  the  appeal  to  be  taxed  against  him.  ^ 

Appeal  from  district  court,  Jefferson  county;  W.  H.  Ford,  Judga 
Action  by  Ben  J.  Johnson,  appellee,  against  the  Sabine  &  East  Texas  Bail*^ 
way  Company,  appellant,  to  recover  damages  for  injuries  to  land,  trees, .grasa 

>The  court  may,  as  a  condition  of  refusing  a  new  trial,  require  the  plaintiff  to  remit 
so  much  of  the  verdict  as  wiU  leave  it  not  excessive.  Bierbach  v.  Rubber  Co.,  15  Fed. 
Bep.  490;  Pratt  v.  Pioneer  Press  Co.,  (Minn.)  28  N.  W.  Rep.  706  .Roberts  v.  Taylor,^ 
(Neb.)  27  N.  W.  Rep.  87;  Cooper  v.  County  of  Mills,  aowa.)  28  N.  W.  Rep.  688:  Corco- 
ran V.  Harran,  (Wis.)  12  N.  W.  Rep.  468;  Craigv.  Cook,  (Minn.)  9  N.  W.  Rep.  712;  Car- 
Usle  V.  CaUahan.  (Oa.)  2  8.  E.  Rep.  751. 

In  an  action  ox  trespass,  where  the  damages  allowed  are  excessive,  the  ooart  will  set 
the  verdict  aside,  and  grant  a  new  triaLunless  the  plaintiff  wiU  remit  so  much  as  the 
court  may  deem  excessive.  Snow  v.  Weeks,  (Me.)  8  AtL  Rep.  462;  Page  v.  Town  of 
Sumpter,  (Wis.)  11  N.  W.  Rep.  60. 

So,  also,  in  an  action  for  compensation  for  services.  Parker  v.  Remington,  (R.  E)  a 
AtL  Rep.  500. 
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and  live-Btoek  resulting  from  an  overflow  caused  by  the  negligent  construe* 
tion  of  defendant's  road. 
O^Brien  <&  John^  for  appellant.    Tom  J,  Russell^  for  appellee. 

Statton,  J.  This  cause  was  before  this  court  at  a  former  term,  and  i» 
reported  in  65  Tex.  889.  On  the  last  trial  there  was  a  verdict  for  the  plain* 
tiff  for  6788.10,  and  this  gave  the  several  items  which  went  to  make  up  the 
aggregate.  Among  those  items  were  two  cows  and  calves,  and  six  calves,  to 
which  the  jury  attached  values.  The  plaintiff  remitted  the  value  of  one 
cow  and  calf  and  of  a  horse,  all  of  which  the  jury  valued,  with  interest,  at 
t66.80,  and  judgment  was  then  entered  for  him  for  6721.30. 

Two  assignments  of  error  complain  that  there  was  no  evidence  to  justify 
the  finding  that  the  appellee  lost  the  other  cow  and  calf,  and  six  calves, 
through  the  negligence  of  the  appellant  or  otherwise.  An  inspection  of  the 
record  shows  that  this  complaint  is  well  founded.  *  For  the  value  of  those, 
with  interest,  in  all  amounting  to  662.60,  the  appellee  obtained  a  judgment  to 
which,  under  the  evidence,  he  was  not  entitled. 

The  other  assignments  of  error  question  the  sufficiency  of  the  evidence  ta 
establish  that  the  plaintiff's  losses  were  caused  through  the  negligent  con- 
struction of  the  appellant's  railway.  The  evidence  was  conflicting,  but  there 
was  ample  evidence  offered  by  the  nppeliee  to  establish  that  the  injuries  re- 
sulted from  the  causes  alleged  by  him.  The  jury  must  have  believed  this 
evidence  to  be  true,  and  we  are  not  authorized  to  disregard  their  finding  based 
on  it. 

There  are  cross-assignments  by  the  appellee.  In  one  of  these  he  urges  that 
the  court  erred  in  excluding  testimony  offered  to  show  that  such  of  his  cattle 
as  did  not  die  from  the  effects  of  the  ovei-flow  were  greatly  depreciated  in 
value  thereby.  The  bill  of  exceptions  does  not  show  what  the  evidence  he 
proposed  to  introduce  on  this  point  was,  and  the  action  of  the  court  in  this  re- 
spect will  not  be  revised. 

The  court  rendered  a  judgment  in  favor  of  the  appellee  for  all  costs  in- 
curred, which  would  only  cover  costs  in  the  district  court,  and  he  then  made 
a  motion  to  retax  the  costs,  and  for  a  judgment  against  the  appellant  for  all 
the  costs  of  the  former  appeal,  which  by  a  former  order  had  been  taxed 
against  him.  This  motion  the  court  overruled,  and  there  was  no  error  in 
this;  for  the  appellee  had  recovered  a  judgment  to  which  he  was  not  entitled, 
and  any  costs  made  necessary  to  correct  that  erroneous  judgment  was  prop- 
erly adjudged  against  him. 

If  the  appellee  sees  proper  to  do  so,  he  may  remit  the  sum  of  662.60  as  of 
the  date  of  the  judgment,  and  the  judgment  will  be  here  so  reformed  as  to 
adjudge  to  him  the  balance  adjudged  to  him  by  the  court  below,  the  costs  of 
this  appeal  to  be  adjudged  against  him;  bu|  if,  within  10  days,  this  be  not 
done,  the  judgment  will  be  reversed,  and  the  cause  remanded. 


Johnson  «.  Sabine  A  E.  T.  Bt.  Co. 

{Supreme  Cawrt  of  Texas.    February  7, 1888.) 

1.  Appeal— Review— Mattbbb  not  Apparent  op  Reoobd. 

An  assignment  of  error  to  the  effect  that  the  conrt  erred  in  suBtalning  a  demur- 
rer to  the  petition  wiU  not  be  considered,  where  the  reoord  fails  to  show  any  snob 
ruling,  and  it  dearly  appears  that  the  catfe  was  tried  upon  its  merits. 

2,  Same. 

Assignments  of  error  based  upon  supposed  findings  of  particular  facts  will  not  b9 
considered  where  there  are  no  conclusions  of  fact  and  law  found  in  the  record. 
8.  Sake. 

It  was  set  out  in  the  statement  of  facts  that,  by  amement,  the  evidence  given  at 
the  trial  of  another  suit  between  the  defendant  and  another  party,  by  oertain  wit- 
nesses, was  read  to  the  judge;  but  it  did  not  appear  who  tne  witnesses  were,  or 


Digitized  by  VjOOQIC 


880  80UTHWE8TERN  REPORTER.  [TeX. 

what  was  their  testimony.  Such  of  the  fada  proved  as  were  found  in  the  record 
tended  to  show  that  the  court  was  justified  in  rendering  judgment  upon  the  verdict 
found  for  the  defendant.  Held^  that  an  assignment  of  error  to  the  eifeot  that  the 
judgment  should  have  heen  for  the  plainUit  would  not  be  considered. 

4.  Same— What  Revtewablb— Transcript— Evtdence. 

The  statement  of  facts  contained  an  agreement  to  the  effect  that  the  evidence 
used  in  a  certain  case  between  the  defendant  and  another  party,  tried  in  the  same 
court,  and  before  the  supreme  court  at  a  former  term,  "is  the  same  as  was  offered  on 
the  trial  of  this  case,  so  far  as  it  goes ;  and  that  the  evidence  found  in  the  statement 
of  facts  in  that  case  may  be  used  in  this,  without  copying  it  in  the  transcript  in  this 
case. "  Heldy  under  Rev.  St.  Tex.  arts.  1411, 1413, 1414,  providing  that  the  transcript 
shall  contain  a  full  and  correct  copy  of  all  tne  proceedings  had  in  the  cause,  except- 
ing such  matters  as  are  unnecessary  to  bring  before  the  supreme  court  for  the  proper 
disposition  of  a  cause,  and  agreed  cases,  that  the  evidence  referred  to  could  not  be 
considered  for  any  purpose. 

Error  from  district  court,  JeflPerson  county;  W.  H.  Ford,  Judge. 

Action  by  Joseph  Johnson,  plaintiff  in  error,  to  recover  damages  for  inju- 
ries to  personal  and  real  property  resulting  from  an  overflow  caused  by  the 
alleged  negligence  of  the  Sabine  &  Eiist  Texas  Kail  way  Company,  defendant 
in  error,  in  constructing  an  embankment  upon  which  its  tracks  were  laid. 

Tom  J.  Russellf  for  plaintiff  in  error.  O^Brien  tSs  JohUf  for  defendant  in 
€rror. 

Stayton,  J.  It  is  urged  that  the  court  erred  in  sustaining  a  demurrer  to 
the  plaintiff's  petition,  but  the  record  does  not  show  any  such  ruling;  on  the 
-contrary,  the  same  was  tried  on  its  merits  on  the  facts. 

There  are  no  conclusions  of  fact  and  law  found  in  the  record,  and  hence 
the  assignments  based  on  supposed  findings  of  particular  facts  cannot  be  con- 
sidered. 

The  other  assignments,  in  effect,  claim  that  the  evidence  required  a  judg- 
ment for  the  plaintiff.  There  is  a  partial  statement  of  the  facts  proved, 
found  in  the  record,  and  from  these  the  court  was  justified  in  rendering  a 
Judgment  for  the  defendant.  We,  however,  have  not  before  us  all  the  evi- 
dence that  was  offered  on  the  trial;  but  we  find  it  stated  in  the  statement  of 
facts  that,  **by  agreement  of  both  parties,  the  evidence  which  was  taken  by  the 
stenographer  at  the  trial  of  the  suit  No.  952,  Ben  J.  Johnsonv.  Sabine  d  East 
Texas  Hy,  Co,^  at  the  November  term,  1885,  of  said  court,  was  read  to  the 
judge,  of  the  following  named  witnesses  for  plaintiff  and  defendant.''  Who 
the  witnesses  were,  and  what  their  testimony,  does  not  appear.  What  is  termed 
the  ''Statement  of  Facts''  shows  upon  its  face  that  it  is  not  a  statement  of  the 
material  facts  given  in  evidence,  and  that  it  was  not  intended  that  the  case 
should  be  decided  here  on  the  facts  which  do  appear;  hence  the  assignments  of 
«rror  which  claim  that  a  differeq);  judgment  should  have  been  rendered  on  the 
facts  cannot  be  considered. 

We  find  a  further  agreement  in  the  statement  of  facts,  to  the  effect  that 
the  evidence  used  in  the  case  of  Hadr.ot  v.  Sabine  <&  East  Texas  Ry.  Co,, 
tried  in  the  same  court  in  May,  1886,  and  before  this  court  at  a  former  term, 
is  the  same  as  was  offered  on  the  trial  of  this  cause,  so  far  as  it  goes;  and  it 
is  agreed  that  the  evidence  found  in  the  statement  of  facts  in  that  case  may  be 
used  in  this,  without  copying  it  into  the  transcript  in  this  case.  The  statute 
provides  that  "the  transcript  shall,  except  in  cases  hereinafter  provided,  con- 
tain a  full  and  correct  copy  of  all  the*  proceedings  had  in  the  cause."  Bev.  St. 
art.  1411.  The  exceptions  relate  to  matters  unnecessary  to  bring  before  this 
court  for  a  proper  disposition  of  a  cause,  ^nd  to  agreed  cases.  Rev.  St.  arts. 
1413,  1414.  If  the  parties  desire  to  use  in  this  court  the  evidence  Introduced 
in  the  case  referred  to  in  the  agreement,  they  should  have  made  it  a  part  of  the 
statement  of  facts,  and  had  it  copied,  in  its  proper  place,  in  the  transcript  in 
this  case,  and,  not  having  done  so,  it  will  not  be  looked  to  for  any  purpose. 
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The  statute  does  not  recognize  such  procedure  as  appears  in  this  case,  and 
this  court  cannot. 

There  is  no  error  apparent  from  the  record  before  us,  and  the  judgment 
will  be  affirmed. 


FoBT  WoBTH  St.  By.  Co.  v.  Bosedalb  St.  By.  Co. 

(Supreme  Court  of  Texas,    April  22, 1887.) 

iH/UHcnoH— Term  of— Effect  of  ApPEAii. 

Whera  a  restraining  order  was  limited  by  its  terms  to  **  remain  in  force  only  until 
the  hearing  of  this  case, "  an  appeal  from  the  judgment  rendered  in  the  case,  with 
auversedeas  bond,  did  not  have  the  eilect  of  oonUnuing  in  force  such  restraining 
order. 

On  motion  for  attachment  for  contempt. 

Plaintiff  filed  the  following  motion: 

"To  the  Honorable  Supreme  Court  of  the  State  qf  Texas:  Your  com- 
plainant, the  Fort  Worth  Street-Railway  Company,  respectfully  represents  to 
the  court  that  heretofore,  to-wlt,  un  the  17th  day  of  September,  1884,  your 
complainant  applied  to  the  district  court  of  Tarrant  county,  Texas,  for  an 
injunction  to  enjoin  and  restrain  the  Kosedale  Street-Bail  way  Company  from 
building  or  constructing  any  street-railway  track  on  Houston  street,  in  the 
city  of  Fort  Worth,  in  Tarrant  county,  Texas,  until  the  respective  rights  of 
complainant  and  said  Bosedale  Street-Hallway  Company  had  been  adjudicated 
and  settled  by  the  hereinafter  mentioned  suit,  then  pending  in  said  district 
court  of  Tarrant  county,  to  determine  the  question  as  to  which  of  said  two 
companies  had  the  superior  right  to  build  and  construct  a  street  railway  on 
said  Houston  street;  that  said  district  court  of  Tarrant  county  granted  said 
application,  and  issued  a  writ  of  injunction  enjoining  and  restraining  said 
Bosedale  Street-Rail  way  Company,  its  officers,  agents,  and  servants,  from 
building  or  constructing  any  street-railway  track  on  said  Houston  street  until 
the  respective  rights  of  complainant  and  said  Kosedale  Street-Bail  way  Com- 
pany bad  been  adjudicated  and  settled  by  said  suit;  that  complainant  was  de- 
fendant in  the  suit  in  which  it  obtained  said  injunction,  namely,  the  suit  of 
The  Rosedale  Street-Railway  Company  v.  The  Fort  Worth  Street-Railtoay 
Company;  that  said  suit  is  now  in  appeal  in  this  (the  supreme)  court,  said 
Fort  Worth  Street-Bail  way  Company  being  appellant,  and  said  Bosedale 
Street-Railway  Company  being  appellee,  and  the  said  suit  was  brought  to  de- 
termine which  of  the  parties,  complainant  or  said  Bosedale  Street-Bail  way 
Company,  had  the  superior  right  to  build  and  construct  a  street  railway  on 
said  Houston  street;  that  in  said  suit,  said  district  court  of  Tarrant  county, 
Texas,  on  the  loth  day  of  May,  1885,  rendered  a  judgment  decreeing  Ufb  dis- 
solution of  said  injunction,  and  holding  same  for  naught,  and  adjudging  the 
superior  right  to  construct  and  build  a  street  railway  on  said  Houston  street 
to  be  in  said  Bosedale  Street-Railway  Company;  that  this  complainant  has 
prosecuted  an  appeal  from  said  judgment  to  the  supreme  court  of  the  state  of 
Texas,  and  said  appeal  is  now  pending  in  said  supreme  court  at  Austin, 
Texas;  that  the  effect  of  said  appeal  is  to  continue  in  force  said  injunction* 

That  heretofore,  to- wit,  on  the day  of  March,  1887,  said  Rosedale 

Street-Bailway  Company,  its  ollicers,  agents,  and  servants,  under  the  guise 
and  color  and  in  the  name  of  the  Queen  City  Street-Bailway  Company,  which, 
complainant  is  informed  and  believes,  and  therefore  charges,  has  no  legal 
corporate  existence,  commenced  the  construction  and  building  of  a  street-rail- 
way track  on  said  Houston  street,  and  is  now  prosecuting  said  work;  that 
said  Queen  City  Street-Bailway  Company  filed  articles  of  incorporation  in  the 
office  of  secretary  of  state  of  the  state  of  Texas,  as  far  back  as  October  20, 
1881,  but  it  never  legally  organized  or  took  any  steps  to  l)egin  active  opera- 
tion to  construct  a  line  of  railway  until  after  said  injunction  was  sued  out  aa 
aforesaid;  that  at  some  time  during  the  year  1887  said  Queen  City  Railways 
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€ompany  organized,  or  pretended  to  do  so,  by  electing  officers,  the  names  of 
whom  are  unknown  to  complainant,  except  that  P.  M.  Willing  was  elected 
president;  Joe  Mayer,  treasurer;  and  J.  C.  Scott,  secretary;  and  Theo.  Vogel, 
David  Boaz,  P.  M.  Willing,  and  J.  C.  Scott,  directors.  That  J.ohn  Tierney 
is  a  stockholder  in  said  Queen  City  Company;  that  said  Theo.  Vogel  is  secre- 
tary and  treasurer  of  said  liosedaJe  Street-Bail  way  Company;  that  said  Joe 
Mayer  is  treasurer  of  said  Queen  City  Street-Bail  way  Company;  that  said 
John  Tierney  is  president  of  said  Bosedale  Street-Bailway  Company,  and  one 
•of  its  directors,  as  well  as  a  director  of  said  Queen  City  Street-Bailway  Com- 
pany; that  said  David  Boai  is  director  of  said  Bosedale  Street-Bailway  Com- 
pany, as  well  as  of  said  Queen  City  Bail  way  Company;  and  that  said  John 
Tierney  is  a  director  of  said  Bosedale  Street-Bailway  Company,  as  well  as  a 
stockholder  of  the  Queen  City  Street-Bailway  Company.  The  complainant  is  in- 
formed, and  believes,  and  so  charges,  that  said  Vogel,  Boaz,  Mayer,  and  Tier- 
ney own  a  majority  of  the  stock  of  said  Queen  City  Bailway  Company,  and  they 
are  each  large  stockholders  in  said  Bosedale  Street-Bailway  Company;  that 
before  said  work  of  constructing  and  building  said  street-railway  track,  on 
said  Houston  street  as  aforesaid,  by  said  Bosedale  Company,  in  the  name  of 
flaid  Queen  City  Company,  said  Vogel,  Boaz,  Tierney,  and  Mayer  each  had 
notice  of  said  injunction  sued  out  by  complainant  against  said  Bosedale 
Street  Bailway  as  aforesaid;  that  the  work  of  constructing  and  building  said 
street-railway  track,  begun  and  now  being  prosecuted  on  said  Houston  street 
in  the  name  of  and  ostensibly  for  said  Queen  City  Bailway  Company,  but 
really  in  the  interest  of  and  for  the  benefit  of  said  Bosedale  Street-Bailway 
Company,  has  been  and  is  now  being  done  on  and  over  the  same  territory, 
from  the  building  and  construction  of  a  street-railway  track  on  which  said 
Bosedale  Street-Bailway  Company  was  enjoined  and  restrained  as  aforesaid, 
and  on  which  it  claimed  the  right  to  build  and  construct  said  railway  track  in 
said  suit,  the  determination  of  its  right  to  do  so  in  preference  to  and  exclusive 
of  complainant  being  the  main  object  of  said  suit;  that  said  pretended  organ- 
ization of  said  Queen  City  Street-Bailway  Company  was  made  by  the  officers 
and  directors  of  said  Bosedale  Street-Bailway  Company,  and  was  made  for 
the  purpose  of  enabling  said  Bosedale  Street-Bailway  Company  to  evade  the 
effect  of  said  injunction,  and  that  said  building  and  construction  of  said 
street-railway  track  on  said  Houston  street,  in  the  name  of  said  Queen  City 
Street-Bailway  Company,  is  being  done  for  the  use  and  benefit  of  the  said 
Bosedale  Street-Bailway  Company,  with  an  agreement  that  when  completed 
said  Bosedale  Street-Bailway  Company  is  to  run  and  operate  its  cars  thereon; 
that  the  said  Vogel,  Boaz,  Mayer,  and  Tierney  are  encouraging,  advising,  and 
aiding  in  the  work  of  building  the  road  of  the  pretended  Queen  City  Bailway 
Company;  that  the  said  parties  reside  in  Tarrant  county,  and  the  place  of 
business  of  the  said  street-railway  companies  is  Fort  Worth,  in  said  county. 
Wherefore  complainant  prays  that  said  Bosedale  Street-Bailway  Company 
and  said  Queen  City  Bailway  Company,  and  said  Theo.  Vogel,  David  Boaz, 
John  Tierney,  and  Joe  Mayer  be  attached  and  required  to  show  cause  why 
they  should  not  be  punished  for  contempt  for  disobeying  said  injunction,  and 
that  they  be  required  to  tear  up  the  track  which  they  have  built  on  said 
Houston  street  in  violation  of  said  injunction,  and  restore  said  Houston  street 
to  the  same  condition  In  which  it  was  before  they  disregarded  said  injunction; 
and  complainant  prays  for  general  relief." 

An  order  was  issued  on  the  above  motion  for  respondents  to  show  cause 
why  they  should  not  be  punished  for  contempt  in  disobeying  the  restraining 
order.  Bespondents  duly  appeared,  submitted  their  evidence,  and  prayed  for 
a  discharge.  The  nature  of  the  evidence  presented  upon  both  sides  is  suffi- 
ciently indicated  in  the  opinion. 

John  D.  Templeton  and  /.  W.  Terry,  for  the  motion.  Hunter  dt  Stetoard 
and  /.  C.  8coU,  for  respondents. 
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Stayiton,  J.  A  oontroyerey  having  arisen  between  the  Fort  Worth  Street- 
Railway  Company  and  the  Bosedale  Street-Kail  way  Company  as  to  their  re- 
spective rights  to  construct  and  operate  a  street  railway  intheoenter  of  Hous* 
ton  street,  in  the  city  of  Fort  Worth,  and  as  to  their  rights  in  some  other 
streets,  on  or  before  the  19th  day  of  August,  1884,  both  corporations  had  ap* 
plied  for  writs  of  injunction,  the  one  asking  that  the  other  be  restrained  from 
<x>nstructing  and  operating  its  railway  on  the  disputed  ground  and  to  restrain 
the  interference  by  the  one  with  the  work  of  the  other  then  in  progress.  The 
parties,  on  the  day  named,  entered  into  an  agreement  that  tlie  applications 
for  injunction  then  before  the  judge  should  be  withdrawn,  and  that  a  suit 
should  be  brought  by  the  Bosedale  Company  within  30  days,  to  have  decided 
the  questions  at  issue  between  them.  By  that  agreement  arrangements  were 
made  by  which  each  company  might  complete  the  work  commenced  by  it  on 
the  street,  after  which  they  were  both  to  cease  work  until  their  rights  were 
adjudicated  in  the  contemplated  suit.  The  agreement  also  provided  for  the 
payment  by  the  successful  party  for  such  work  as  might  be  done  by  the  losing 
party.  The  contemplated  suit  was  instituted  by  the  Bosedale  Company  on 
September  9,  1884.  On  September  17.  1884,  applications  for  injunctions, 
made  by  both  companies,  were  pending,  and  on  that  day  a  writ  was  directed 
to  issue  restraining  the  Bosedale  Company  from  doing  any  more  work  on  Hous- 
ton street.  After  reciting  the  fact  that  both  ccmpanies  were  seeking  in* 
junctions,  the  order  of  the  court  is  as  follows:  **And  that,  for  good  and  suffl- 
cient  reasons,  to*  wit,  the  agreement  of  the  plaintiff  and  defendant,  a  full  hear- 
ing herein  is  postponed  until  the  26th  instant.  It  is  therefore  considered  and 
ordered  that  this  cause  be  set  for  hearing  on  said  26th  instant;  and  the  in- 
junction now  granted  the  Fort  Worth  Company  remain  in  force  only  until  the 
hearing  of  this  cause  is  had  in  accordance  with  the  terms  and  stipulations  of 
said  agreements  between  the  defendant  and  plaintiff,  dated  as  above  stated, 
August  19,  1884."  The  cause  was  tried  on  May  16,  1885,  and  resulted  In  a 
judgment  in  favor  of  the  Bosedale  Company,  in  which  its  right  to  occupy  the 
parts  of  streets  claimed  by  it  was  established,  and  the  rights  of  both  com- 
panies under  the  agreement  before  referred  to  were  adjusteid.  The  restrain- 
ing order  issued  in  favor  of  the  Fort  Worth  Company  was  dissolved  by  the 
decree,  and  it  was  perpetually  enjoined  from  interfering  in  any  manner  with 
the  Bosedale  Company's  use  of  the  parts  of  streets  which  it  claimed  the  right 
to  use.  From  that  judgment  the  Fort  Worth  Company  prosecuted  an  appeal, 
having  executed  a  supersedeas  bond. 

This  proceeding  is  an  application  by  the  Fort  Worth  Company  to  require 
the  Bosedale  Company,  another  corporation,  and  several  individuals,  to  show 
cause  why  they  should  not  be  held  in  contempt  and  punished  by  this  court  for 
alleged  violation  of  the  restraining  order  granted  in  favor  of  the  Fort  Worth 
Company,  and  before  referred  to,  which,  it  is  claimed,  was  continued  in  force  by 
the  appeal.  The  grounds  on  which  the  violation  is  claimed  need  not  be  stated. 
It  is  urged  that  the  appeal  has  the  effect  to  continue  in  force  the  restraining 
order  of  September  17,  1884,  and  if  this  is  not  true  it  is  unnecessary  to  con- 
sider the  other  questions  involved.  In  Williams  v.  Pouns,  48  Tex.  141,  it 
was  held  that  an  injunction,  in  full  force  when  a  final  judgment  dissolving  it 
was  entered,  remained  in  force  while  the  judgment  was  suspended  by  an  ap- 
peal and  a  supersedeas  bond.  This  ruling  was  followed  In  the  case  of  Kail- 
way  Co,  V.  Railway  Co,,  2  S.  W.  Bep.  199.  Is  such  a  case  now  presented? 
The  restraining  order  and  writ  that  issued  under  it  fixed  a  period  at  which  it 
should  cease  to  be  operative.  It  shall  '* remain  in  force  only  until  the  hear- 
ing of  this  cause"  was  the  judicial  determination  which  brought  it  into  exist- 
ence. It  could  live  so  long,  and  no  longer,  unless,  by  some  subsequent  judicial 
action,  it  w^  revivified.  It  required  no  decree  to  dissolve  it  when  the  fact 
transpired  which  limited  its  duration ;  and  that  a  formal  order  was  entered 
dissolving  it  in  no  way  affects  the  question  before  us.    Appeals  under  super- 
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aedeas  bonds  suspend  jadgments  pending  the  appeal,  and  orders  made  during 
the  pendency  of  an  action,  though  Interlocutory  in  character,  may,  when  they 
affect  the  merits  of  a  cause,  be  revised  after  a  final  judgment.  In  the  matter 
before  us  the  trial  court  refused  to  grant  a  restraining  writ  to  continue  in 
force  until  the  court  should  afterwards  judicially  determine  that  it  should  be 
vacated*  but  gave  a  writ  to  determine  at  a  certain  time.  On  the  appeal  prose- 
cuted, ttiis  court  would  not  revise  the  action  of  the  district  court  in  this  re- 
spect, and  an  order  which  cannot  be  revised  will  not  be  affected  by  an  appeal. 
The  court  below  evidently  conceived  that,  on  the  hearing  of  the  case,  it  would 
be  better  ascertained  whether  the  Fort  Worth  Company  would  be  entitled  to 
a  f  uither  restraining  order  or  writ,  and  had  full  power  on  that  hearing  to 
award  such  relief  or  deny  it.  If  it  erred  in  denying  it  on  the  hearing,  that 
could  be  revised  on  appeal;  but  by  an  appeal  a  restraining  order  or  writ,  which, 
had  ceased  to  be  operative  by  its  own  terms,  could  not  be  brought  into  existence. 
As  was  said  in  Daw  v.  Eley,  L.  R.  8  Eq.  509:  "It  will  be  open,  however,  for 
the  defendant  when  he  is  charged  with  having  created  a  breach  of  the  order» 
to  show  that  he  complied  with  it  so  long  as  it  was  in  force,  but  that  the  order 
carried  on  its  face  the  period  of  its  duration,  and  that,  as  that  period  had  ex- 
pired, there  is  no  order  which  he  could  be  guilty  of  infringing.*'  The  rule  that 
an  appeal  from  a  final  judgment  dissolving  an  injunction  will  continue  it  ii^ 
force  in  cases  in  which  the  only  relief  sought  is  an  injunction,  may  often  op- 
erate harshly,  if  not  oppressively;  and  we  are  of  the  opinion  that  it  ought  not 
to  be  so  extended  as  to  reach  cases  other  than  those  to  which  it  has  been  ap- 
plied in  this  state. 

It  not  appearing  that  the  respondents  have  violated  any  existing  order  or 
writ,  the  rule  to  show  cause  will  be  discharged,  and  the  application  dismissed, 
the  respondents  to  recover  from  the  complainant  all  costs  in  this  behalf.  It  is 
so  ordered. 


Perry  v.  Scott. 

(Supreme  Cowrt  of  Texas.    April  26,  1887.) 

Appbal— -Whfh  Lies— Affidavit  of  Poverty— Rbquisites. 

An  affidavit  of  poverty,  made  for  the  purpose  of  appealing  from  a  judgment,  did 
not  give  the  number  of  the  case,  the  date  of  the  judgment,  its  nature,  nor  in  whose 
favor  it  was  rendered.    Held  defective. 

On  motion  to  dismiss  a  certificate  of  appeal. 

Willie,  C.  J.  This  is  a  motion  to  affirm  a  certificate.  The  record  shows 
notice  of  appeal,  and  an  attempt  to  perfect  it  by  filing  an  affidavit  of  poverty 
in  lieu  of  an  appeal-bond.  Tlie  oath  seems  to  be  in  compliance  with  the  stat- 
ute in  every  respect  except  as  to  a  description  of  the  judgment  appealed  from. 
It  does  not  give  the  number  of  the  case,  the  date  of  the  judgment,  nor  does  it 
state  the  nature  of  the  judgment,  nor  in  whose  favor  it  was  rendered.  In. 
Holmes  v.  Mclntyre,  61  Tex.  9,  we  held  that  it  was  necessary  that  an  affida- 
vit of  poverty  should  identify  the  judgment  appealed  from  with  the  same  cer- 
tain ty  as  is  required  in  case  of  an  appeal-bond.  Were  no  better  description  of 
the  judgment  than  this  contained  in  an  appeal-bond,  the  cause  would,  of  course, 
be  dismissed.  This  appeal  not  having  been  perfected  by  a  proper  affidavit,, 
the  certificate  must  be  dismissed,  and  it  is  so  ordered. 


Trotter  et  aU  «.  Neal  et  aL 

(Supreme  Cowrt  of  Arkansas.    March  10, 1888.) 

1.  Judicial  Sales— Appointment  of  Special  Judob— Consent. 

An  order  confirming  a  commissioner's  sale  of  land,  made  by  a  person  acting,  by 
agreement  of  parties,  as  special  judge,  is  utterly  void,  and  vests  no  title,  as  such, 
consent  does  not  impart  judicial  power. 
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2.  Limitation  of  Actions— Advbww  Po98B88ioit~Gipt  of  Lakd  from  Father. 

Possession  of  land  by  a  son,  under  parol  gift  from  his  father,  is  adverse  as  ajg^ainst 
the  father,  and  will,  ii  continued  for  the  requisite  statutory  period,  perfect  his  title 
as  against  the  father  and  his  children,  without  having  been  notorious,  or  under 
some  document  showing  color  of  title.' 

Appeal  from  circuit  court,  Scott  county;  B.  B.  Butherford,  Judge. 
Geo.  W,  Williams,  for  appellants.     Cuval  &  Cravens,  for  appellees. 

Battle,  J.  This  action  was  brought  by  appellants  against  appellees,  to  re- 
cover one  undivided  half  of  certain  lands  in  Scott  county.  Both  parties  claim 
under  Joseph  J.  Tomlinson,  deceased.  Appellants  claim  under  his  will,  and 
appellees  that  he,  in  his  life-time,  gave  it  to  his  son,  Wiley  A.  Tomlinson,  and 
that  Wiley  died,  and  it  was  sold  to  pay  the  debts  against  his  estate,  and  pur- 
chased by  Calvin  H.  Bobertson,  who  thereafter  died  intestate,  leaving  appel- 
lees his  only  heirs.  Much  evidence  was  introduced  in  the  trial  to  show  that 
the  land  in  controversy  was  given  by  Joseph  J.  to  his  son,  Wiley;  and  that 
Wiley  took  possession  of  it,  and  thereafter  held,  improved,  and  occupied  it 
adversely.  Evidence  was  also  introduced  tending  to  prove  that  an  action  was 
instituted  in  the  Scott  circuit  court  by  Sarah  Clark  against  Samuel  H.  Payne, 
as  administrator  of  Wiley  A.  Tomlinson,  deceased,  and  appellants,  as  Wiley's 
heirs;  that  Sarah  Clark  alleged  in  her  complaint  in  that  action  that  she  was  a 
creditor  of  Wiley;  that  he  died  seized  in  fee-simple  of  the  land  in  controversy; 
that  Payne  had  fraudulently  procured  an  order  of  the  probate  court  to  sell  the 
land,  and  had  sold  it  to  Yandever,  who,  without  paying  for  it,  conveyed  it  to 
Payne;  and  asked  that  the  sale  to  Yandever  and  the  conveyance  to  Payne  be 
set  aside,  and  that  the  lands  be  sold  under  an  order  of  the  circuit  court,  for 
the  purpose  of  paying  Wiley's  debts.  It  was  proven  that  the  records  contain- 
ing the  orders  of  the  court  in  the  action  had  been  burnt.  A  certified  copy  of 
what  purported  to  be  an  order  made  in  the  action  instituted  \>y  Clark,  by  Ben. 
B.  Davidson,  acting  special  judge  by  consent  of  parties,  was  read  as  evi- 
dence over  the  objections  of  appellants.  It  is  stated  in  the  copy  that  a  report 
of  a  commissioner  appointed  to  sell  the  land  in  controversy  came  on  for  con- 
firmation, from  which  it  appeared  that  the  land  had  been  sold  in  conformity 
to  a  decree  made  at  a  prior  term,  to  Calvin  H.  Bobertson,  and  that  the  sale  was 
approved  and  confirmed;  and  it  was  ordered  and  adjudged  that  all  the  right, 
title,  claim,  and  interest  which  Wiley  A.  Tomlinson  had  in  and  to  the  land  be 
divested  out  of  his  heirs  and  vested  in  Bobertson,  his  heirs  and  assigns  forever. 
Although  the  statute  of  limitations  was  pleaded  by  defendants,  the  question 
raised  thereby  was  not  submitted  to  the  jury,  but  the  court  instructed  the  jury 
substantially  as  follows:  "That  the  proceedings  of  a  court  of  record  and  of 
general  jurisdiction  are  presumed  to  be  regular,  and  that  all  the  requirements 
of  the  law  were  complied  with  by  such  court  in  any  proceeding  had  before  it;" 
and  that,  "if  the  jury  believe  from  the  evidence  that  the  land  in  controversy 
has  been  sold  by  a  commissioner  of  this  court  as  the  property  of  Wiley  A.  Tom- 
linson, deceased,  to  pay  the  debts  of  said  estate,  under  and  in  pui*suance  of  a 
former  order  and  decree  of  this  court,  made  and  rendered  in  a  proceeding  then 
and  there  pending,  and  that  the  plaintiffs  in  this  action,  or  those  from  or 
through  whom  they  claim,  were  parties  to  said  suit,  and  had  legal  notice  of 
the  pendency  of  said  suit,  or  appeared  and  answered  thereto;  and  that  said 
Calvin  H.  Bobertson  became  the  purchaser  of  said  land  at  said  sale,  and  said 

'  Equity  protects  a  parol  gift  of  land,  equally  with  a  parol  agreenient  to  sell,  if  accom- 
panied by  possession,  and  the  donee,  induced  bv  the  promise,  has  made  valuable  im- 
provements on  the  propertv.  Dawson  v.  McFadain,  (Neb.)  34  N.  W.  Rep.  338;  Poullain 
v.  Poullain,  (Ga.)  4  B.  E.  Rep.  92.  The  improvements  must  be  substantial  and  valuable, 
and  exceed  the  value  of  the  rents.  Wooldridge  v.  Hancock,  (Tex.)  6  8.  W.  Rep.  818.  A 
parol  gift  of  land,  followed  by  immediate  and  continued  possession,  is  good  as  against 
aU  suc»equent  grants  or  incumbrances  of  the  donor.  Potter  v.  Smith,  (Mich.)  35  N.  W. 
Rep.  916.    See  Anson  v.  Townsend,  (Cal.)  15  Pac.  Rep.  49. 
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sale  and  purchase  was  by  the  order  of  said  court  confirmed,  and  said  Robert- 
son thereby  invested  with  title  to  said  land;  and  these  defendants  are  the 
widow  and  heirs  of  said  Kobertson,  and  still  claim  under  and  through  him, — 
then  they,  the  plaintiffs  in  this  suit,  are  estopped  from  setting  up  claims  to 
said  land  in  this  suit  described,  and  they  must  find  for  the  defendants."  A 
verdict  was  returned  and  a  judgment  was  rendered  against  the  plaintiffs  in 
favor  of  defendants;  and  plaintiffs,  after  moving  for  a  new  trial,  which  was 
denied,  and  saving  exceptions,  appealed. 

The  agreement  of  the  parties  that  Davidson  should  act  as  special  Judge  im- 
parted to  him  no  judicial  power;  and  the  order  confirming  the  sale  made  by 
the  commissioner  and  vesting  the  right,  title,  estate,  and  interest  of  the  heirs 
of  Wiley  A.  Tomlinson  in  the  land  in  controversy  in  the  purchaser  is  void. 
Danshy  v.  Beard,  39  Ark.  254;  Qaither  v.  Wasson,  42  Ark.  126:  Hyllis  v. 
State,  45  Ark.  480.  The  order  made  by  Davidson,  acting  as  special  judge 
under  an  agreement  of  parties,  being  void,  there  was  no  confirmation  of  sale 
made  under  decree  of  the  court,  and  Robertson,  the  purchaser,  acquired  no 
title  to  the  land.  Welh  v.  Rice,  34  Ark.  346;  Sessions  v.  Peay,  23  Ark.  41; 
Green  v.  Bell,  38  Ark.  78.  The  order  relied  on  to  show  confirmation  only 
undertook  to  confirm  sale  of  the  estate  and  interest  which  Wiley  Tomlinson 
had  at  the  time  of  his  death,  and  to  vest  that  estate  and  interest  in  the  pur- 
chaser. If  the  order  had  been  valid,  it  would  not  have  been  sufficient  to  show 
that  appellees  were  entitled  to  the  land,  and  could  only  have  shown  they  were 
entitled  to  such  interest  as  Wiley  had  at  the  time  of  his  death.  It  still  re- 
mained to  be  ascertained  what  interest  that  was.  The  instructions  given  were, 
therefore,  erroneous. 

Inasmuch  as  this  cause  will  be  remanded,  and  the  question  raised  by  the 
plea  of  the  statute  of  limitations  may  arise  in  another  trial,  we  will  consider 
it  now.  There  was  evidence  introduced  in  the  court  below  tending  to  prove 
that  Joseph  J.  Tomlinson,  being  the  owner  of  the  land  in  controvei'sy,  gave 
it  to  his  son,  Wiley,  but  never  con veyed  it  to  him  by  deed  or  other  instrument 
of  writing;  and  that  Wiley  took  possession  of  it,  and  improved  and  occupied 
it  during  the  life-time  of  his  father,  and  afterwards  until  he  died,  and  that 
tliese  facts  were  known  to  the  children  and  other  members  of  the  father's 
family.  If  this  be  true,  the  possession  was  adverse  as  against  the  father,  and 
if  continued  for  the  requisite  statutory  period  would  have  perfected  the  title  of 
the  son  as  against  the  father  and  his  children  claiming  under  him.  The  father 
and  the  children,  in  that  event,  would  have  known  that  such  possession  was 
adverse,  and  the  extent  of  the  claim.  In  such  cases  there  is  no  occasion  for  the 
possession  being  notorious,  or  that  it  should  be  held  under  some  document 
showing  color  of  title;  for  notoriety  is  only  necessary  to  give  the  true  owner 
notice  of  the  adverse  possession;  and  color  of  title  is  impoi*tant  only  to  show 
the  character  of  the  possession  and  the  boundaries  of  the  occupant's  claim.  Of 
course,  where  the  occupant  claims  and  holds  under  parol  gift  of  the  true  owner, 
the  manner  and  the  right  under  which  he  claims  being  known  to  the  donor, 
and,  after  his  death,  to  those  claiming  under  him,  notoriety  and  color  of  title 
are  unimportant,  and  can  serve  no  useful  purpose,  for  no  other  persons  have 
any  legal  interest  in  the  question,  or  right  to  be  informed  of  the  existence  and 
nature  of  such  possession.  Sumner  v.  StepTiens,  6  Mete.  337;  Clark  v.  Gil- 
bert, 39  Conn.  94;  Outcalt  v.  Ludlow,  82  K.  J.  Law,  239;  Steel  v.  Johnson, 
4  Allen,  425;  Com.  v.  Gibson,  4  S.  W.  Rep.  458;  Wood,  Lim.  539;  Sedg.  & 
W.  Tr.  Title  Land,  §  798. 

Reversed  and  remanded  for  a  new  trial. 
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SoHOOL-DisT.  No.  10  V.  Driver  et  al. 
{Supreme  Court  of  ArltanscM.    March  17, 1888.) 

SoHOOLB  AJTO  BcHOOi/-Di8TRicT»— School  Lands— Ejectment  for  by  District. 

A  school-district  cannot  maintain  ejectment  for  school  lands,  as  the  legal  title  Is 
In  the  state.    Following  Widner  v.  State,  4  S.  W.  Rep.  657. 

Appeal  from  circuit  court,  Mississippi  county;  J.  E.  Riddece,  Judge. 

Ejectment  by  school-district  No.  10,  T.  10  N.,  B.  9  E.,  in  Mississippi  county, 
appellant,  against  James  D.  Driver  and  G^rge  W.  Thorn ason  et  aL,  to  recover 
school  lands.  This  was  originally  a  proceeding  in  chancery  to  set  asidie  and  to 
declare  fraudulent  and  void  a  deed  made  by  O.  A.  Hadley,  governor,  to  E.  B. 
Knight,  for  section  16,  T.  10  N.,  B.  9  E.  The  court  refused  to  take  jurisdic- 
tion of  the  cause  in  equity,  and  it  was  transferred  to  the  law  side,  and  made 
ejectment,  giving  the  chain  of  title  under  which  plaintiff  held  and  relied.  To 
this  chain  of  title  the  court  sustained  exceptions  to  the  effect  that  it  did  not 
show  title  in  plaintiff,  and  dismissed  the  cause,  to  which  plaintiff  excepted 
and  appealed.  The  court,  in  effect,  held  that  the  school-district  could  not  sue, 
and  that  the  action  ought  to  be  in  the  name  of  the  state,  to  the  use  of  the  dis- 
trict. 

O.  P.  Zyles,  for  appellant.    B,  F,  Adams ^  for  appellee. 

GocKRiLL,  C.  J.  The  legal  title  to  the  school  lands  is  in  the  state  and  a 
school-district  cannot  maintain  an  action  for  the  possession  of  such  lands. 
This  follows  from  the  judgment  in  Widner  v.  8taU,  4  S.  W.  Bep.  657. 

Affirmed* 


Lawson  0.  Barton. 

{Supreme  Coivrt  of  Arkanaaa.    March  17, 1888.) 

1.  Injunction— Chattel  Mortoaob^Restraint  of  Power  Jf  Sals. 

An  injunction  granted  to  restrain  a  chattel  mortgagee  from  exerciaing  the  power 
of  sale  conferred  by  the  mortgage  was  properly  dissolved,  as  the  plaintiff  hiad  an 
vojpie  remedy  at  law. 

2l  Bamb— Dissolution— Judgment  on  Bond. 

It  is  error,  in  dissolving  an  injunction  issued  to  restrain  a  mortgagee  from  exe- 
cuting a  power  of  sale  contained  in  a  mortgage,  to  enter  a  judgpiiAnt  in  personam 
against  the  plaintiff  and  his  surety  on  the  injunction  bond  for  the  value  of  the  prop- 
erty covered  by  the  mortgage,  and  which  the  mortgagee  had  been  prevented  from 
seizing  by  the  injunction. 

Appeal  from  circuit  court,  Mississippi  county;  J.  E.  Biddiok,  Judge. 

C.  A.  Lawson,  plaintiff,  filed  a  bill  to  enjoin  T.  A.  Barton,  defendant,  from 
taking  possession  of  and  selling  a  crop  under  a  chattel  mortgage,  which  plain- 
tiff claimed  had  been  paid  in  full.  The  injunction  granted  by  the  county 
court  was  afterwards  dissolved  by  the  circuit  court,  and  a  judgment  in  per- 
sonam  rendared  against  plaintiff  and  his  surety  on  the  bond*  Plaintiff  ap- 
pealed. 

C.  A.  Latoson,  pro  se.    O.  P.  Lyles^  for  appellee. 

G0GKRII.L,  G.  J.  It  is  apparent  from  the  record  that  the  mortgage  debt  was 
not  wholly  discharged;  but  if  it  had  been,  the  plaintiff's  remedy  at  law  was 
ample.  The  chancellor  was  right,  therefore,  in  dissolving  the  injunction  is- 
sued by  the  county  judge  to  restrain  the  mortgagee  from  executing  the  power 
of  sale  conferred  by  the  mortgage.  The  decree  does  not  stop  here,  however. 
When  the  Injunction  was  dissolved,  a  judgment  in  personam  was  rendered 
against  the  plaintiff  and  his  surety  in  the  injunction  bond  for  the  sum  of  $60, 
which  the  court  found  was  the  value  of  cotton  covered  by  the  mortgage,  and 
which  the  mortgagee  had  been  prevented  from  seizing  by  reason  of  the  injunc- 
tion.   There  la  no  warrant  in  the  statute  for  awarding  such  damages  on  the 
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dissolution  of  an  injunction.     The  case  is  controlled  by  Greer  v.  Stuart^  48 
Ark.  21,  2  S.  W.  Bep.  251,  and  the  authorities  cited  therein. 

Reverse  the  decree,  and  enter  a  decree  here  dissolving  the  injunction  and 
dismissing  the  plaintiff's  complaint. 


Fbauenthal  v.  Bridgman. 
(Supreme  Court  of  Arkanaaa.    March  17,  1888.) 

1.  Afpeai.— What  Rbyiewable — General  Objections. 

Where  incompetent  evidence  was  admitted  at  a  trial  below,  without  objection, 
and  only  a  general  objection  was  made  to  the  charge  of  the  judge,  a  portion  of 
which  was  based  upon  the  incompetent  evidence,  exceptions  to  it  must  be  disre- 
garded in  the  appellate  court. 

2.  Same— Review — Failubb  to  Object. 

Where  a  verdict  of  a  jury  is  based  upon  incompetent  but  relevant  testimony,  ad- 
mitted without  ohjection,  it  will  not  be  disturbed  in  the  appellate  court. 

Appeal  from  circuit  court,  Logan  county;  J.  S.  Little,  Judge. 
Max  Frauenthal,  plaintiff,  sued  William  Bridgman,  defendant,  in  replevin^ 
for  certain  personal  property.    Judgment  for  defendant,  and  plaintiff  appeals. 
L.  C.  Balch,  for  appellant.     Clendeming  &  Read,  for  appellee. 

CocKRiLL,  C.  J.  The  two  points  relied  upon  by  the  appellant  to  reverse  the 
judgment  in  this  case  go  back  to  the  same  question,  viz.,  the  admissibility  of 
parol  evidence,  which,  it  is  said,  varied  the  terms  of  a  written  contract  be- 
tween the  parties  to  the  suit.  It  is  argued  that  the  judgment  cannot  stand, 
because,  when  the  incompetent  testimony  which  went  to  the  jury  is  disre- 
garded, the  verdict  is  not  sustained  by  evidence;  and  also  because  the  court 
erred  in  basing  one  of  its  instructions  to  the  jury  upon  the  incompetent  evi- 
dence. It  may  be  conceded  that  the  evidence  was  incompetent.  But  no  ob- 
jection was  made  to  its  introduction,  and  there  was  no  effort  to  cause  it  to  be 
excluded  from  the  contideration  of  the  jury.  The  appellant  accepted  the  issue 
tendered  by  the  appellee,  and  introduced  evidence  in  rebuttal  of  that  presented 
by  him.  No  specific  objection  to  the  instruction  now  complained  of  was  made 
at  the  trial.  It  is  not  contended  that  the  charge  is  wrong  if  the  evidence  is 
unobjectionable.  Several  distinct  instructions  were  given  to  the  jury  in  no 
wise  connected  with  the  incompetent  evidence.  Only  a  general  exception  was 
made  to  the  charge.  It  did  not  designate  any  specific  part  of  it  as  objection- 
able, and  it  must  be  disregarded.  The  appellant's  acquiescence  in  the  admis- 
sion of  the  evidence,  and  his  failure  to  make  specific  objection  to  the  jury's 
consideration  of  it,  were  sufficient  to  lead  the  court  to  believe  that  he  waived 
his  right  to  exclude  the  evidence,  and  desired  to  go  to  the  jury  unembarrassed 
by  any  advantage  to  be  gained  by  closing  the  lips  of  his  adversary  as  to  tlie 
transactions  had  between  them.  It  would  be  manifestly  unfair  to  hear  his 
objection  after  he  has  voluntarily  taken  his  chance  at  winning  the  verdict  on 
the  line  adopted,  and  lost.  The  same  reasons  apply  to  the  objection  made  to 
the  verdict.  When  the  sufficiency  of  the  evidence  to  sustain  the  verdict  is  the 
question  to  be  determined,  full  weight  and  consideration  must  be  given  to 
relevant  testimony,  which  would  have  been  excluded  at  the  trial  had  objec- 
tion been  made.  A  verdict  obtained  upon  incompetent  evidence  admitted  by 
the  court  over  the  opposing  party's  objection  is  invalid ;  but  it  is  the  error  of 
the  court,  in  admitting  the  evidence  in  such  cases,  which  vitiates  the  verdict. 
When  a  party  acquiesces  in  the  admission  of  incompetent  evidence,  he  is  not 
in  position  to  complain  of  the  court.  He  has  decided  the  question  of  compe- 
tency for  himself;  and  if  the  evidence  tends  to  prove  the  issue,  it  must  be  re- 
garded by  the  jury  as  legitimate  and  proper  for  the  purpose.  A  verdict  based 
upon  it  will  not  be  disturbed  here.  The  rule  excluding  parol  testimony  when 
offered  to  vary  the  terms  of  a  written  contract  was  devised  for  the  protection 
of  the  party  to  be  benefited  by  the  writing.    There  is  no  rule  or  policy  pro- 
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hibiting  him  from  waiting  the  benefit.  Tehbs  v.  Weat?ierw(ix,  23  Cal.  58; 
MeCloud  V.  O'Neal,  16  Cal.  393.  In  Main  t.  Gordon,  12  Ark.  651,  a  ver- 
dict, based,  as  it  appears,  solely  on  hearsay  testimony,  which  was  admitted 
without  objection,  was  upheld  by  this  court.  The  case  is  authority  in  point, 
but  it  is  not  necessary  to  sanction  the  doctrine  to  the  extent  it  seems  there  to 
be  carried,  to  sustain  the  judgment  in  this  case.  The  case  of  Meyer  v.  Roh- 
^tg,  46  Ark.  80,  where  the  judgment  was  reversed  because  there  was  no  com- 
petent evidence  to  sustain  the  verdict,  is  not  inconsistent  with  this  decision. 
There  the  defense  was  the  statute  of  frauds.  The  proof  failed  to  show  a  valid 
contract;  that  is,  one  enforceable  in  the  courts.  Admitting  the  truth  of  all 
the  evidence  most  favorable  to  the  plaintiff,  no  cause  of  action  was  proven, 
and  the  judgment  failed.  In  this  case,  the  objectionable  testimony,  if  true, 
established  the  fact  that  the  defendant  was  not  indebted  to  the  plaintiff  in  any 
amount,  and  that  the  mortgages  were  satisfied.  In  that  event  there  could  be 
no  recovery  by  the  plaintiff.    Affirmed. 


WASHAW  «.  GlHBLE. 

{Supreme  Cov/rt  of  Arkansas.    March  17, 1888.) 
Pabxivt  Ajm  Chiu)  — Custody  of  Child  —  Adoption  by  Stbanoibr  at  Pabbnt*8  Rb- 

QUE8T. 

In  liabeas  corpus  by  the  father  for  the  custody  of  his  child  four  and  a  half  yeai% 
old,  it  appeared  that  the  child^s  mother  died  shortly  after  its  birth ;  that  plaintiff's 
daughters  were  too  young  to  rear  it,  and  at  the  funeral  services  of  the  mother  the 
pastor,  at  the  instance  of  plaintiff,  appealed  to  those  present  to  find  a  home  for  the 
<ihild;  that  defendant's  wife  took  it  home  when  it  was  only  three  days  old  and 
treated  it  as  one  of  her  own,  and  that  plaintiff's  daughters  had  grown  to  woman- 
hood, and  he  could  provide  a  home  for  the  child.  Meld,  that  though  plaintiff  was 
a  moral  man,  and  worthy  to  assume  the  education  and  control  of  his  child,  yet  as 
the  court  found  the  advantages  to  an  infant  of  tender  years  were  with  defendant's 
family,  the  judgment  of  the  coiirt  continuing  the  present  status  would  not  be  re- 
versed. 

Certiorari  to  circuit  court.  Pope  county;  G.  S.  Cunningham,  Judge. 
Jeff  Davis,  for  appellant.    A,  S.  McKennon,  for  appellee. 

CocKRiLL,  C.  J.  This  is  a  controversy  about  the  custody  of  a  child  four 
and  a  half  years  old.  The  parties  are  all  members  of  a  German  Lutheran  col- 
ony in  Johnson  county,  and  are  neighbors.  The  child's  mother,  who  was  the 
appellant's  wife,  died  when  it  was  only  a  day  or  two  old.  Tlie  father  had  chil- 
dren by  a  former  wife,  but  his  daughters,  who  were  the  only  females  in  his 
family,  were  too  young  to  undertake  the  responsibility  of  rearing  the  infant. 
At  the  funeral  services  of  the  mother  the  pastor  of  the  congregation  to  which 
she  had  belonged,  at  the  instance  of  the  fatlier,  appealed  to  the  members  of 
liis  flock  to  find  a  home  for  the  infant.  After  some  hesitation,  the  appellee's 
wife,  with  his  assent,  to(^  the  child,  then  only  three  days  old,  carried  it  to 
their  home,  and  there  it  has  not  felt  the  want  of  a  mother's  care  and  tender- 
ness. The  appellee  has  children  of  his  own;  the  little  stranger  was  taken  in 
as  one  of  their  number,  and  ties  of  affection  have  grown  up  between  them  as 
of  one  family.  The  father's  daughters,  who  are  living  with  him,  have  grown 
into  womanhood,  and  one  of  them  having  recently  married,  he  feels  that  he 
can  now  provide  a  home  for  his  infant  boy,  and  demands  his  custody.  The 
appellee  and  his  family  are  unwilling  to  part  with  him,  and  refused  to  sur- 
render him.  The  appellant  institutes  this  proceeding,  by  habeas  coj*pus,  for 
the  custody  of  his  child.  The  circuit  judge,  after  a  hearing,  remanded  the 
boy  to  the  custody  of  the  appellee,  and  we  are  asked  to  review  his  finding. 

The  appeUee  contends  that  the  child  was  taken  into  his  family  upon  the  ex- 
press understanding  that  it  was  to  remain  permanently  and  be  reared  by  him 
as  his  own,  and  that  the  agreement  was  several  times  confirmed  by  the  father. 
The  father  asserts  that  he  intended  to  part  with  his  child  only  during  its  help- 
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less  infancy  and  until  his  own  lioroe  should  become  a  suitable  place  for  it. 
The  testimony  is  conflicting  as  to  what  the  intention  of  the  father  was,  though 
it  preponderates  in  favor  of  the  appeliee*s  statement.  We  do  not  deem  that 
material,  however.  The  custody  of  a  child  is  not  the  subject  of  gift  or  barter. 
A  father  cannot,  by  a  mere  gift  of  his  child,  release  himself  from  the  obliga- 
tions to  support  it,  or  deprive  himself  of  the  right  to  its  custody.  Such  agree- 
ments are  against  public  policy,  and  are  not  strictly  enforceable.  Billet  v. 
Jones,  22  Ark.  92;  Chapskyw,  JTood,  26 Kan.  650;  Reginar.  Smith,  16  Eng. 
Law  &  Eq.  221;  Hoch.  Inf.  20  et  seq.;  Schouler,  Dom.  Rel.  g  252.  Consent 
to  the  abandonment  of  a  child  by  legal  adoption  in  pursuance  of  the  statute^ 
and  the  establishing  of  the  relation  of  master  and  apprentice,  have  no  relation 
to  the  question  under  consideration.  It  is  well  settled  that  the  father's  para- 
mount right  may  be  forfeited  by  his  conduct.  Verser  v.  Ford,  37  Ark.  29. 
The  courts  will  not  always  aid  him  in  revoking  his  consent  and  retaking  the 
custody  of  his  child.  In  such  cases  the  child's  welfare  is  the  cardinal  point 
of  inquiry.  "Humanity,  respect  for  parental  affection,  and  regard  for  the  in- 
fant's best  interests,"  says  Judge  Eakin,  in  Verser  v.  Ford,  supra,  are  the 
three  guides  for  the  courts  whensuch  questions  arise.  "All  three  should  be  con- 
sidered ;  neither  ought  to  be  conclusive. "  Id.  In  this  case  we  cannot  say  that 
the  father  has  permitted  a  state  of  things  to  arise  which  will  endanger  the 
happiness  of  the  child  in  making  a  change  from  the  home  of  those  who  have 
thus  far  stood  to  him  in  the  place  of  parents  to  that  of  his  father  and  his  sis- 
ters and  brother.  The  affections  of  children  at  such  a  tender  age  are  not  usu- 
ally so  deeply  involved.  The  affection  that  has  been  engendered  by  associa- 
tion on  the  part  of  the  family  of  the  foster  parents  cannot  be  said  to  outweigh 
the  strength  of  the  natural  ties  of  duty  and  love  on  the  part  of  the  father, 
sisters,  and  brother  of  the  infant.  Other  things  being  equal,  the  preference 
should  be  conceded  to  the  latter.  It  is  now,  perhaps,  a  year  since  the  appellant 
began  his  effort  to  obtain  the  custody  of  the  infant.  The  circuit  judge  had 
the  parties,  the  witnesses,  and  the  child  before  him,  and  was  charged  with 
the  exercise  of  a  sound  discretion  in  disposing  of  the  question.  The  proof 
tended  to  show  that  while  the  father  was  a  moral  man  and  worthy  to  assume 
the  education  and  control  of  his  child,  the  advantages  to  an  infant  of  tender 
years  were  with  the  appellee's  family,  and  we  cannot  say  the  judge  abused  the 
discretion  or  erred  in  judgment  in  awarding  the  custody  to  the  appellee.  It 
was  not  decided  how  long  the  chile  should  so  remain,  and  the  order  does  not 
preclude  the  father  as  the  child  advances  in  years,  and  his  daughters,  whom  he 
desires  to  take  charge  of  its  nurture,  become  more  experienced,  from  making 
further  application  to  obtain  the  custody  of  his  person.  He  ought  not  to  be 
permitted  suddenly  to  sunder  the  ties  he  has  allowed  to  grow  up  between  the 
appellee's  family  and  the  infant;  and  it  is  best  for  the  latter  that  he  should 
not  be  suddenly  removed  to  a  new  home,  for  his  relatives  are  now  compara- 
tive strangers  to  him.  They  should  have  the  opportunity  of  intimate  associa- 
tion with  the  child  in  order  to  gain  his  confidence  and  awaken  his  young  af- 
fections, and  thus  smooth  the  road  for  the  change  of  homes.  Any  obstruc- 
tion to  such  a  course  by  the  appellee,  or  members  of  his  family,  would  be  an 
argument  to  the  circuit  judge,  on  a  new  application,  to  hasten  the  change  in 
order  that  the  child  may  not  be  estranged  from  his  father's  family,  or  a  pre- 
judice against  them  lodged  in  his  mind.  The  tender  attention  which  the  ap- 
pellee and  his  family  have  bestowed  upon  the  child  should  commend  them  not 
only  to  the  kind  consideration  but  the  liberality  of  the  appellant  The  order 
of  the  circuit  judge  is  affirmed. 
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Turner  et  al,  v.  Short  et  ttao. 
{Court  of  Appeals  of  Kentucky.    February  26, 1888.) 

Husband  and  Wife— Separate  Estate— Liability  for  Husband's  Debts. 

A  woman  made  a  verbal  antenuptial  contract  that  she  should  own  and  control  as  her 
separate  estate  the  property  she  then  had  consisting  of  money  and  personalty,  and 
after  her  marriage  purdhased  a  lot  and  lumber  with  which  to  erect  the  builoings 
upon  it.  Her  husband  contributed  nothing  but  his  labor  and  services  as  a  carpen- 
ter in  the  erection  of  the  buildings.  Held,  that  this  property  could  not  be  subjected 
to  the  payment  of  the  husband's  debts. 

Appeal  from  circuit  court,  Morgan  county. 

Action  by  H.  C.  Turner,  surviving  partner,  et  aL,  against  W.  G.  Short  and 
wife  to  subject  a  lot  of  the  wife  to  the  payment  of  the  husband's  debts.  Judg- 
ment in  favor  of  the  defendants,  and  plaintiffs  appeal. 

Haztlrigg  &  O^Rear^  for  appellants.     W,  W»  McQuire,  for  appellees. 

Lewis,  J.  Appellants  instituted  this  action  to  subject  a  small  lot  of  land 
upon  which  a  dwelling-house  and  other  necessary  buildings  of  littlp  value 
were  situated,  the  title  being  in  the  wife,  to  the  payment  of  the  busband^s 
debts.  It  appears  in  evidence  that  on  the  eve  of  their  marriage,  the  wife  be- 
ing a  widow  owning  a  small  estate,  consisting  of  money  and  personalty,  the 
husband  nothing,  it  was  agreed  between  them  she  should  keep,  own,  and  con- 
trol as  her  separate  estate  what  then  belonged  to  her;  that  before  the  acqui- 
sition of  the  lot  in  controversy  she  had  purchased  with  her  own  means  two 
other  lots  of  land  which  were  afterwards  sold,  and  the  proceeds  thereof  were 
used  in  the  purchase  of  the  present  lot  and  lumber  with  which  to  erect  the 
buildings  upon  it.  It  does  not  appear  that  the  husband  contributed  anything 
*at  all  in  the  purchase  of  either  the  lot  or  lumber  used  in  the  buildings.  And 
all  that  he  did  contribute  in  the  erection  of  the  building  was  his  labor  and  serv- 
ices as  a  carpenter,  in  value  about  $40,  the  wife  having  paid  for  services  of 
others  employed  in  putting  up  the  improvements.  The  evidence  shows  that 
not  only  did  the  wife  under  the  antenuptial  agreement  claim  and  control  as  her 
separate  estate  the  property  and  money  owned  by  her  at  the  date  of  the  mar- 
riage, but  her  right  to  do  so  was  recognized  by  the  husband,  who  never 
claimed  or  attempted  to  reduce  it  to  his  possession.  It  seems  to  us  such  a  con- 
tract, though  verbal,  should  be  upheld  at  least  to  the  extent  of  securing  to  the 
wife  a  homestead  that  she  has  acquired  with  her  own  means  except  as  before 
stated,  and  the  title  to  which  has  been  in  good  faith  invested  in  her.  The 
only  thing  which  we  think  under  the  circumstances  of  this  case  the  creditor 
could  in  equity  subiect  to  his  debt  is  the  wages  of  the  husband  for  his  labor 
in  building  the  house,  or  aiding  in  building  it,  and  under  section  5,  art.  13, 
c.  38,  Gen.  St.,  he  could  not  subject  them  even  if  the  services  had  been  ren- 
dered for  a  stranger.  We  are  of  the  opinion  the  lot  in  question  Is  not  liable 
nor  should  be  subjected  to  payment  of  the  husband^s  debts,  and  the  judg- 
ment of  the  lower  court  is  affirmed. 


Wood  v.  Commonwealth. 

{Cou/rt  of  Appeals  of  Kentucky.    February  26, 1S8S.) 

1.  HomciDB— Involunt-lrt  Manslaughter — Instruction — Evidbnob  to  Sustain. 

On  the  trial  of  an  indictment  for  murder,  the  witnesses  for  the  state  testified  that 
defendant's  brother  was  striking  deceased,  who  was  retreating  and  endeavoring 
with  open  hands  to  protect  himself  from  violence;  that  meanwoile  the  defendant 
joined  in  the  attack  upon  deceased,  and  during  the  fight  stabbed  him  twice,  of 
which  he  died.  The  defendant  testified  that  deceased  was  endeavoring  to  draw 
a  pistol ;  that  he  only  Intended  to  disable  him,  and  therefore  stabbed  him,  first  in 
the  arm,  but  not  succeeding,  then  stabbed  him  in  the  side.  Heldy  that  under  the 
facts  in  the  case  an  Instruction  as  to  involuntary  manslaughter  could  not  properly 
be  given. 
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2.  Samf.—Muhder— Degrees— Gex.  St.  Ky.  Ch.  29,  Art.  4,  §  2. 

The  statutory  crime,  as  defined  in  Gen.  St.  Ky.  c.  29,  art.  4,  $  2,  as  follows :  "Any 
person  who  shall  stab  another,  not  designing  thereby  to  produce  his  death,  and 
which  is  not  done  in  self-defense,  or  in  an  attempt  to  preserve  the  peace,  or  in  the 
lawful  arrest  or  attempt  to  arrest  a  person  charged  with  a  felony,  or  in  doing  any 
other  legal  act,  so  that  the  person  stabbed  shall  die  thereof  within  six  months  next 
thereafter, "  etc., —is  not  a  degree  of  the  offense  charged  in  an  indictment  for  mur- 
der ;  and  an  instruction  as  to  the  crime  defined  by  this  statute  cannot  be  given  in 
sucl^  a  case. 

Appeal  from  circuit  court,  LiOgan  county. 

Harrison  Wood  was  indicted  for  murder,  and  convicted ;  hence  he  prose- 
cutes this  appeal. 

W.  F.  Browder,  Richard  Lyles,  John  8.  RTiea,  8.  A.  Bass,  and  8.  R. 
Crewdson^  for  appellant.    iV.  A.  Porter  and  P.  W,  Hardin^  for  appellee. 

Holt,  J.  The  principal  ground  of  complaint  in  this  case  is  that  the  lower 
court  failed  to  give  the  whole  law  applicable  to  it  by  not  instructing  the  jury 
as  to  involuntary  manslaughter.  A  brief  statement  of  the  circumstances 
connected  with  the  homicide  is  necessary  to  the  consideration  of  this  question.  | 
Brewer  Wood,  who  is  a  brother  of  the  appellant,  Harrison  Wood,  and  the  d^ 
ceased,  Morgan  Procter,  were  differing  as  to  the  right  to  the  possession  of  a 
breastpin.  They  agreed  to  submit  the  matter  to  one  H.  L.  Eades;  and  ac- 
companied by  John  Walton  and  Sarah  Procter,  the  mother  of  tlie  deceased, 
they  proceeded  to  the  office  of  the  proposed  arbitrator,  where,  just  outside  the 
door,  they  stated  the  matter  to  him;  Brewer  Wood  claiming  that  he  rightfully 
held  the  pin  in  pledge  for  a  debt  the  deceased  owed  him,  while  the  latter  asserted 
that  it  had  been  obtained  from  him  by  force.  Eades  said  to  them  that  accept- 
ing the  statement  of  one  he  was  right,  but  if  that  of  the  other  were  true  then  he 
was  entitled  to  it.  Thereupon  the  deceased  repeated  his  version  of  it,  when» 
Wood  called  him  a  liar,  and  began  striking  and  kicking  him,  while  the  latter, 
as  he  retreated  backward,  was  endeavoring  with  his  open  hands  to  protect  his 
person  from  the  violence.  Just  at  this  time  the  appellant,  Harrison  Wood,  came 
up  and  joined  in  tlie  attack  upon  the  deceased,  who  as  he  continued  to  back 
was  still  endeavoring  with  his  open  hands  to  ward  off  the  blows  and  kicks  of 
his  two  assailants.  Finally  he  reached  a  place  where  there  was  a  downward 
step  to  the  level  with  the  bottom  of  a  cellar  window,  and  there  he  either  stum- 
bled or  was  knocked  or  kicked  down  and  his  assailants  then  left  him.  During 
the  time,  however,  the  accused  had  stabbed  him  with  a  knife  twice:  once  in 
the  right  arm,  and  then  in  the  side.  He  got  up,  walked  a  few  steps,  and  fell 
dead.  He  was  unarmed.  Besides  the  actors  in  the  tragedy,  but  four  persons 
witnessed  it  or  any  part  of  it.  One  of  them,  Walton,  was  not  introduced  as 
a  witness.  He  was  not  at  the  trial.  One  of  the  remaining  three  was  the 
mother  of  the  deceased,  while  the  otlier  two  were,  so  far  as  this  record  dis- 
closes, disinterested  and  in  no  way  related  to  the  parties.  The  accused  testi- 
fied that  the  deceased  struck  his  brother,  and  was  endeavoring  to  draw  a  pis- 
tol; that  he  only  intended  to  disable  him,  and  therefore  stabbed  him  drst 
in  the  arm,  but  finding  that  he  had  not  succeeded  in  his  purpose,  he  then 
stabbed  him  in  the  side.  The  testimony  of  the  brother  supports  this  statement, 
but  the  jury  did  not  accept  it  as  true;  and  the  evidence  of  the  two  disinter- 
ested witnesses,  supported  as  it  is  by  the  testimony  of  the  mother  of  the  de- 
ceased, shows  that  they  were  right  in  rejecting  it.  The  circumstances  of  the 
transaction  as  above  detailed  are  in  our  opinion  fully  shown  by  the  testimony. 

Did  they  authorize  the  submission  to  the  jury  of  the  question  of  involun- 
tary manslaughter?  If  at  all,  however  slightly,  then  it  was  the  duty  of  the 
trial  court  to  present  it  to  them  by  proper  instructions  for  their  determination. 
It  is  noticeable  that  the  accused,  although  represented  by  distinguished  coun- 
sel, asked  no  instruction  upon  the  subject.  This  omission  however  did  not 
render  it  less  the  duty  of  the  court  to  submit  the  question  to  the  jury,  if  upon 
the  facts  of  the  case  it  was  proper  to  do  so.    Blackstone  has  defined  involun- 
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tary  manslaughter  as  the  killing  of  another  in  doing  some  unlawful  act  with- 
out any  homicidal  intention,  whether  the  act  be  directed  against  the  person 
killed  or  another.  Lord  Hale  says  that  '*  involuntary  homicide  is  the  death  or 
hurt  of  the  person  of  a  man  against  or  beside  the  will  of  him  that  kills  him." 
Thus,  if  A.  strikes  B.  with  a  small  stick,  not  intending  to  kill  him,  and  it  is 
not  reasonably  calculated  to  do  so,  or  at  all  probable  that  it  will  have  such 
•effect,  this,  if  death  results,  would  be  involuntary  manslaughter.  One  must, 
however,  be  held  to  intend  the  reasonable  and  usual  consequences  of  an  act. 
If  it  be  reasonably  calculated  to  endanger  human  life,  and  death  results,  the 
doer  cannot  be  heard  to  say  that  it  was  an  involuntary  homicide.  If  so.  this 
would  be  the  common  excuse,  and  the  law,  instead  of  protecting  the  inno- 
cent, would  afford  a  shelter  to  Che  lawless.  It  is  urged,  however,  that  the 
testimony  of  the  accused,  and  that  of  his  brother,  required  that  the  jury 
should  have  been  so  instructed.  It  is  true  that  when  there  is  evidence,  how- 
ever slight,  from  which  a  jury  might  find  the  existence  of  facts  constituting 
involuntary  manslaughter,  it  is  the  duty  of  the  court  to  instruct  them  as  to  the 
law  of  this  offense.  Bush  v.  Com,,  78  Ky.  268.  In  this  instance,  however, 
the  accused  intentionally  used  a  deadly  weapon.  Its  use  was  reasonably  cal- 
culated and  likely  to  produce  death.  He  knew  it;  and  knowing  this,  he 
stabbed  the  deceased  and  killed  him.  Under  these  circumstances,  he  will  nut  be 
allowed  to  now  shield  himself  under  the  plea  that  he  did  not  intend  to  kill  the 
deceased.  Tested  by  his  own  evidence  it  was  not  a  case  of  involuntary  homi- 
-cide. 

Section  2,  art.  4,  c.  29,  Gen.  St.,  provides:  "Any  person  who  shall  willfully 
strike,  stab,  thrust,  or  shoot  another,  not  designing  thereby  to  produce  or 
cause  his  death,  and  which  is  not  done  in  self-defense,  or  in  an  attempt  to 
keep  and  preserve  the  peace,  or  in  the  lawful  arrester  attempt  to  arrest  a  per- 
son charged  with  felony  or  misdemeanor,  or  in  doing  any  other  legal  act,  so 
that  the  person  struck,  stabbed,  thrust,  or  shot  shall  die  thereof  within  six 
months  next  thereafter,  shall  be  confined  in  the  penitentiary  not  less  than  one 
nor  more  than  six  years."  This  is  an  indictment  for  murder.  In  such  a 
•case  the  accused,  if  not  guilty  of  murder  or  voluntary  manslaughter,  may,  if 
the  facts  authorize  it,  be  convicted  of  involuntary  manslaughter;  but  he  can- 
not, under  such  an  indictment,  be  convicted  of  the  offense  created  by  the  stat- 
ute. In  such  a  case  the  trial  must  proceed  as  if  the  statutory  offense  had  not 
been  created.  Conner  v.  Com.,  13  Bush,  714;  Btickner  v.  Com,,  14  Bush, 
'601.  It  is  not  a  degree  of  the  offense  charged  in  the  indictment,  nor  is  it  in- 
cluded in  it;  and  section  262  of  the  Criminal  Code  only  authorizes  a  convic- 
tion for  a  lower  degree  than  the  one  charged  or  of  an  offense  included  in  the 
charge  contsUned  in  the  indictment.  The  statute  created  a  new  offense;  and 
an  indictment  thereunder  must  describe  the  offense  in  the  language  of  the 
statute,  or  by  words  of  like  import.  It  must  state  the  circumstances  which 
under  the  act  make  up  the  offense;  and  where,  as  in  this  case,  the  enacting 
•clause  contains  exceptions,  the  indictment  must  negative  them.  It  follows 
that  the  jury  should  not  have  been  instructed  as  to  tlie  offense  created  by  the 
statute.  Even  if  the  indictment  had  embraced  the  statutory  offense,  or  if,  as 
^defined  by  the  statute,  it  were  equivalent  to  the  common-law  offense  of  invol- 
untary homicide,  yet,  as  we  have  already  seen,  the  evidence  would  not  have 
Authorized  any  instruction  upon  the  subject.  We  fail  to  see  that  the  court  in 
its  instructions  intimated  in  any  way  or  to  any  extent  to  the  jury  that  in  its 
opinion  the  accused,  if  not  guilty  of  murder,  should  at  least  be  convicted  of 
manslaughter.  No  such  inference  can  fairly  be  drawn  from  them,  and  they 
were  as  favorable  to  the  accused  as  he  hid  a  right  to  demand  or  expect. 

Judgment  affirmed. 
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Tennelly  V.  Tbnnelly. 

(Court  of  Appeals  of  Kentiusky,    February  85, 1888.) 

Descent  Ain>  Distbibittion—- Agreement  to  Take  Less  than  Shabe— Annulment  of. 
After  the  death  of  a  husband  who  had  left  a  void  wiU,  the  children  and  heirs  at 
law  procured  from  the  aged  widow  an  agreement  that  she  would  take  a  child's  part 
in  the  estate, — one-eleventh.— and  relinquish  her  right  to  dower.  She  afterwarda 
instituted  suit  to  set  aside  tnis  agreement,  and  to  recover,  under  the  law,  her  share. 
Pending  the  suit,  and  in  the  absence  of  her  counsel,  the  executor  obtained  from  her, 
in  substance,  the  same  agreement.  Heldy  there  being  some  doubt  whether  she  un- 
derstood the  agreements,  and  the  executor  being  an  heir,  and  interested,  that  there 
was  no  error  in  the  decree  of  the  chancellor  annulling  tne  contracts,  and  allowing 
her  to  recover. 

Appeal  from  circuit  court,  Kelson  county. 

Richard  Tennelly  died,  leaving  the  appellee,  Ann  G.  Tennelly,  his  widow,, 
and  several  children.  He  left  a  will  which  had  been  executed  prior  to  his 
marriage  with  appellee,  which  was,  under  the  law,  revoked  by  the  marriage,, 
which  was  probated,  and  one  of  the  children,  J.  B.  Tennelly,  appellant,  quali- 
fied as  executor.  Soon  after  this,  the  widow  made  a  contract  with  the  exec- 
utor by  which  she  agreed  to  relinquish  her  dower  and  all  other  interest  in  the 
estate,  and  take  a  child's  portion,  which  only  gave  her  a  one-eleventh  part. 
Becoming  dissatisfied,  sh^  began  this  suit  to  set  aside  the  agreement,  and  to 
recover  her  interest,  and  at  the  same  time  appealed  from  the  probate  of  the 
will.  Pending  the  suit,  the  executor,  in  the  absence  of  plaintiff's  counsel, 
procured  her  to  execute  another  similar  agreement,  which  also  directed  him  ta 
dismiss  her  suit  and  appeal,  wjiich  was  resisted  by  the  widow's  counsel.  The 
court  heard  both  cases  together,  and  dismissed  the  appeal  and  suit,  but  de- 
clared the  contracts  null  and  void,  and  directed  a  settlement  of  the  estate,  and 
distribution  to  the  widow  and  children  as  the  law  provides.  The  executor 
appeals  from  the  decree  adjudging  the  contracts  void,  and  the  widow  from 
that  j}art  dismissing  her  suit  and  appeal. 

iV.  W,  Halstead  and  /.  W.  Lewis,  for  J.  B.  Tennelly.  Wm.  Johnson^  for 
Ann  C.  Tennelly. 

Prtor,  C.  J.  It  is  apparent  from  the  testimony  in  this  case  that  the  ap* 
pellants  obtained  an  advantage  over  the  appellee  by  entering  into  a  contract 
with  her,  in  the  absence  of  her  counsel,  that  deprived  her  of  nearly  all  her  in- 
terest in  her  husband's  estate.  The  husband  of  the  appellee  had  been  twice 
married,  and  had  by  his  first  wife  many  children.  It  is  shown  that  the  intes- 
tate desired  his  wife  to  take  a  child's  part  of  the  estate,  which  would  have 
given  her  the  one-eleventh  of  the  whole,  valued  at  $595;  that  ^e  left  at  his 
death  a  will  that  had  been  executed  in  the  life-time  of  his  first  wife.  This 
will  was  admitted  to  probate,  the  parties  being  under  the  impression  that  it 
was  a  valid  instrument.  Under  these  circumstances,  the  children  of  the  in- 
testate made  a  contract  with  the  widow  by  which  she  agreed  to  take  a  child*» 
pai*t  of  the  estate,  and  relinquish  all  other  rights  as  widow.  Having  become 
dissatisfied  with  the  arrangement,  the  widow  employed  counsel  to  advise  her, 
and  the  result  was  an  action  to  cancel  the  contract,  and  an  appeal  taken  from 
the  order  of  the  county  court  probating  the  will.  While  this  action  was  pend- 
ing, the  personal  representative  of  the  intestate  obtained  from  the  widow  an- 
other relinquishment,  by  a  contract  entered  into  between  them  similar  to  the 
one  that  had  been  assailed  by  her  in  the  action  then  pending.  He  paid  her 
the  value  of  an  eleventh  interest  in  the  estate,  which  was  about  one-fourth 
of  what  she  was  entitled  to,  and  then,  by  counsel,  moved  to  have  the  action 
pending  dismissed.  Her  counsel  resisted  the  motion,  and  the  court  adjudged 
that  the  contracts  formed  no  obstacle  to  the  recovery  by  the  widow  of  her  dis- 
tributable share  of  the  estate.  The  brother  of  the  appellee  was  present  when 
the  last  contract  was  entered  into,  and  says  his  sister  understood  it,  and  still 
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understands  it.  He  shows,  however,  that  his  sister  had  become  alarmed 
about  having  to  attend  court,  having  been  told  by  some  of  the  heirs  of  the  in- 
testate that  she  would  have  to  be  present.  She  remarked  that  she  would 
sooner  die  than  to  have  to  attend  in  person,  and  was  evidently  laboring  under 
an  impression  that  she  would  necessarily  undergo  some  severe  ordeal  if  her 
presence  was  required.  Her  counsel  had  not  been  consulted  as  to  this  settle- 
ment, and  it  is  manifest  that  something  more  than  a  mere  suspicion  of  wrong 
exists  in  this  case,  although  it  is  difficult  to  seize  upon  the  facts  sustaining  it. 
It  is,  however,  remarkable  that  after  consulting  with  counsel,  and  having  her 
action  instituted,  with  no  obstacle  in  the  way  of  recovery,  that  this  old  wo- 
man, without  consulting  her  lawyer,  should  have  made,  in  affect,  the  same 
contract  that  she  was  endeavoring  to  rescind,  and  then  impose  on  her  adver- 
sary, without  notice  to  counsel,  the  duty  of  having  her  suit  dismissed.  It  is 
also  doubtful,  from  the  proof,  whether  either  the  personal  representative  or 
the  brother  of  the  appellee  knew  the  nature  of  the  contract;  but  assuming 
that  they  did,  and  were  capable  of  informing  the  appellee  of  her  rights,  it 
further  appears  that  this  personal  representative  was  directly  interested  in  the 
result  of  the  controversy,  being  himself  one  of  the  heirs;  and  this  fact,  in  con- 
nection with  the  peculiar  circumstances  attending  the  transaction,  induced 
the  chancellor  to  disregard  this  last  agreement.  If  the  appellee,  when  she 
gets  this  property,  is  inclined  to  execute  her  husband^s  wishes,  there  is  noth- 
ing to  prevent  the  exercise  of  such  a  right;  but,  as  the  case  is  now  presented, 
the  judgment  giving  her  the  property  she  Is  entitled  to  as  widow  must  be  af- 
firmed. We  perceive  no  objection  to  a  settlement  with  the  executor  of  his 
accounts  in  the  circuit  court,  as  that  court  has  now  jurisdiction  of  the  case. 
We  do  not  understand  that  the  commissioner  is  directed  to  allot  dower,  or  to 
take  any  step  in  reference  to  the  land,  where  it  becomes  necessary  to  make  all 
the  heirs  parties. 
Judgment  affirmed  on  the  original  and  cross  appeaL 


Ratliffe  et  al,  v,  Marks  et  al. 

{Court  of  Appeals  of  KenUicky.    February  28, 1888.) 

DnD— Estate  Convkted — Limitation  dt  Habendum. 

Where  the  granting  clause  of  a  deed  conveys  a  fee-simple  to  the  c^ntee,  with 
nothing  to  indicate  that  the  grantor  intended  such  clause  to  be  limited  hy  the  ha- 
bendumy  which  conveys  only  a  life-estate,  the  grantee  will  take  an  absolute  title  to 
the  property,  unrestricted  by  the  terms  oi  the  habendum. 

Appeal  from  circuit  court.  Pike  county. 

Action  by  James  Katliffe  and  others,  plaintiffs  and  appellants,  against  L. 
D.  Marrs  and  others,  defendants  and  appellees,  to  recover  possession  of  land 
alleged  to  be  wrongfully  withheld  from  them. 

C\  M,  Parsons  and  8teu)art  dk  Stewart,  for  appellant.  JR.  T.  Bums  and  /. 
M.  York,  for  appellees. 

Bennbtt,  J.  The  appellants  instituted  this  action  in  the  Pike  circuit  court 
against  the  appellees,  to  recover  the  possession  of  a  tract  of  land  which  they 
claimed  the  appellees  wrongfully  withheld  from  them.  The  appellants  are 
the  heirs  of  William  Ratliffe,  Jr.,  deceased.  They  base  their  claim  to  the  land 
in  controversy  upon  a  deed  made  by  William  Ratliffe,  Sr.,  to  William  Ratliffe, 
Jr.,  in  1848,  which  deed  they  contend  conveyed  to  William  Ratliffe,  Jr.,  a  life- 
estate  only  in  said  land,  with  remainder  to  them  in  fee*simpte.  On  the  trial 
of  the  case  in  the  lower  court,  that  court  held  that  under  said  deed  William 
Ratliffe,  Jr.,  took  an  absolute  title  to  the  land,  and  therefore  gave  the  jury  a 
peremptory  instruction  to  find  for  the  appellees.  The  jury  having  returned 
their  verdict  in  accordance  with  the  instruction,  and  the  court  having  over- 
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ruled  the  appellant's  motion  for  a  new  trial,  they  have  appealed  to  this 
court. 

If  the  construction  put  upon  the  deed  by  the  lower  court  is  correct,  the 
«ase  must  be  affirmed.  By  the  granting  clause  of  the  deeii  the  land,  in  con- 
sideration of  $500,  paid  by  William  Batlifle,  Jr.,  was  conveyed  to  him  in  fee- 
simple.  No  conditions,  restrictions,  or  limitations  whatever  are  annexed  to 
the  conveyance  in  the  granting  clause;  but  the  Iiabendum  apparently  limits 
the  estate  to  a  life-estate  in  the  grantee,  and  then  to  his  heirs  generally.  In 
the  premises  of  the  deed  there  is  no  language  used  expressing  an  intention  on 
the  part  of  the  grantor  to  limit  the  nature  of  the  estate  granted  in  the  haben- 
>dum;  nor  is  there  any  language  used  in  the  habendum  expressly  limiting  the 
nature  of  the  estate  granted  in  the  granting  clause.  It  is  a  well-settled  rule 
that,  if  there  is  "a  clear  repugnance  between  the  nature  of  the  estate  granted 
and  that  limited  in  the  habendum^  the  latter  yields  to  the  former;"  for  the 
reason  that  a  granting  clause,  or  its  equivalent,  is  indispensable  to  convey  title 
•to  real  estate,  whereas  the  habendum  is  not  indispensable  for  any  purpose 
whatever.  Thus,  if  an  estate  be  gi-anted  to  A.  in  fee-simple,  and  in  the  hor 
bendum  to  him  for  life,  and  theresd^ter  to  his  heirs  generally,  this  restrictive 
clause  is  inoperative,  because  it  contradicts  and  dSeats  the  grant,  unless  it 
>can  be  gathered  from  the  whole  instrument  that  the  grantor  intended  that  the 
restrictive  clause  in  the  Tuibendum  should  control  the  granting  clause.  There 
is  nothing  in  the  deed  indicating  that  the  grantor  intended  that  the  Tiabendum 
should  limit  the  estate  in  the  grantee;  on  the  contrary,  the  deed,  when  con- 
sidered as  a  whole,  manifests  an  intention  on  the  part  of  the  grantor  to  con- 
vey,— as  is  expressed  in  the  granting  clause, — a  fee-simple  title  to  the  land; 
•and  the  expression  in  the  Tiabendum,  apparently  limiting  the  estate  to  a  life- 
estate  in  the  grantee,  was  not  so  intended  by  the  grantor,  but  he  simply  in- 
tended to  emphasize  the  grantee^s  right  to  use  and  enjoy  the  estate.  The 
.judgment  of  the  lower  court  is  affirmed. 


JbFFRIBS  O.  GOHXONWSAI.TH. 

(Court  of  Appeals  of  KetUtusky.    February  25, 1888.) 

1.  Criminal  Law— Appeal— Objection  not  Taken  Below. 

Where  no  exception  is  taken  to  an  instruction  in  the  court  below,  it  cannot  be 
urged  in  the  appellate  court, 
■d.  Same— Appeal— Exception  on  Motion  pob  New  Tbial. 

An  exception  to  a  decision  overruling  a  motion  for  a  new  trial  is  expressly  pro- 
hibited by  section  281,  Crim.  Code  Ey. 

Appeal  from  circuit  court,  McLean  county. 

Indictment  for  murder  against  the  appellant,  John  Jeffries. 

J,  C,  Jonson,  for  appellant.     P.  W.  Hardin^  for  appellee. 

Lewis,  J.  No  bill  of  exceptions  or  bill  of  evidence  is  filed  as  part  of  the 
record  in  this  case;  and  even  if  the  instruction  complained  of  by  appellant's 
counsel  was  properly  before  us,  we  could  not  consider  it,  as  has  been  repeat- 
edly lield,  because  it  was  not  objected  or  excepted  to  in  the  lower  court.  The 
only  exception  which  the  transcript  before  us  shows  was  taken  to  any  ruling 
by  the  lower  c^urt,  is  one  to  the  decision  overruling  the  motion  for  a  new  trial* 
which  section  281  of  the  Criminal  Code  expressly  provides  shall  not  be  subject 
to  exception.  As  the  only  alleged  error  of  the  lower  court  was  not  then  ex* 
cepted  to,  nor  is  it  properly  presented  to  us  for  revision,  we  have  no  right  to 
consider  it,  an(kthe  judgment  must  consequently  be  affirmed. 
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Wadb  et  ah  d.  Bryaitt  et  aJ. 
{Cowrt  of  Appeals  of  Kentucky.    February  25, 1888.) 

1-  JUDOMBNT— EKTBT  NuNO  PRO  TUNO— PbOOF  OF  JUDGMENT. 

A  judgment  nunc  pro  tunc  was  properly  rendered  upon  exceptionB  to  a  report  iii> 
IMurtition,  where  tHe  record  shows  an  assignment  of  errors,  which  states  that  the 
exceptions  to  the  r^K>rt  were  overruled,  and  judgment  rendered  confirming  the 
same,  and  that  a  supersedeas  bond  was  filed,  wmch  also  recites  the  exceptions  over- 
ruled and  judgment  rendered. 
8.  BxcEPTioxs,  BiLii  OF— Tims  fob  Pbbsbnting — ^Rbfubal  to  Sign. 

When  the  bill  of  exceptions  was  not  presented  at  the  term  of  the  court  when  a 
judgment  was  Tendered,  and  leave  to  present  it  at  the  following  term  was  not 
obtained,  the  oourt  at  the  following  term  properly  refused  to  sign  such  bill. 

Appeal  from  circuit  court,  Kenton  county. 

An  action  brought  by  J.  B.  Bryant  et  ah,  appellees,  against  W.  E.  Wade 
et  al.,  appellants,  for  partition.  The  circuit  court  overruled  the  exceptions 
of  appellants  to  the  report  of  the  commissioners,  and  entered  a  nunc  pro  tunc 
judgment. 

Tisdale  cfe  Gray,  for  appellants.    Collins  i&  Finley,  for  appellees. 

Bennett,  J.  In  an  action  which  was  brought  by  the  appellees,  in  the  Kenton 
circuit  court,  against  the  appellants,  for  the  purpose  of  having  the  estate  of  the 
late  Francis  Lemaire  setted  and  divided  between  the  appellees  and  the  appel- 
lants as  devisees,  the  court  appointed  three  proper  persons  as  commissioners  ta 
partition  the  real  estate  among  said  parties.  The  commissioners  thus  ap- 
pointed made  to  the  court  a  written  report  of  partition.  To  this  report  the 
appellants  filed  exceptions,  upon  the  ground  that  the  partition  was  unfair  and 
unequal.  The  exceptions  were  set  for  hearing  on  the  17th  day  of  June,  1882; 
but  it  does  not  appear,  either  from  the  minutes,  orders,  or  judgment  of  the 
court  at  that  term,  that  the  exceptions  were  passed  upon  at  said  term  of  court. 
But  it  does  appear  that  on  the  Sd  of  July,  1882,  the  appellants  filed  their  as- 
signment of  errors,  in  which  they  recite  tiie  judgment  of  partition,  and  com- 
plain of  the  court's  overruling  all  their  exceptions  to  the  commissioners'  re- 
port of  partition,  and  of  the  court's  confirming  the  same.  It  also  appeal's 
that  on  the  3d  of  July,  1882,  the  appeUants  executed  a  supersedeas  bond,  in 
which  it  is  recited  that  a  judgment  was  rendered  confirming  the  report  of  par- 
tition. It  also  appears  that  on  the  27th  day  of  September,  1882,  this  superset 
deas  bond  was  again  referri^d  to  in  one  of  tlie  orders  of  court.  The  case  was 
appealed  to  this  court,  and  the  appeal  was  dismissed  in  1884.  At  the  May 
term,  1884,  of  the  circuit  court,  the  court  fixed  the  fifth  day  of  said  term  for 
the  hearing  of  the  exceptions  to  the  report  of  partition ;  but  the  exceptions 
were  not  heard  on  that  day.  On  May  29, 1884,  the  mandate  of  this  court  was 
filed,  dismissing  the  appeal.  Thereupon  the  appellants  filed  additional  excep- 
tions to  the  report  of  partition,  but,  these  exceptions  having  been  lost  or  mis- 
laid, they  are  not  copied  in  the  record;  they  therefore  cannot  be  considered.. 
On  the  same  day  the  exceptions  were  heard  in  part,  and  continued  for  further 
hesiring  until  the  twelfth  day  of  the  term.  On  that  day  the  appellees  moved  the 
court  to  enter  judgment  as  of  September  17,  1882,  nunc  pro  tuna,  overruling 
the  exceptions  theretofore  filed  to  the  report  of  partition,  and  confirming  the 
same.  The  court  on  the  11th  of  September,  1884,  adjudged  that  it  had  ren- 
dered a  judgment  in  writing  on  the  17th  day  of  Jane,  1882,  overruling  the 
exceptions  to  the  report  of  partition,  and  confirming  the  same;  which  judg- 
ment, by  oversight,  was  never  entered  on  the  order-book.  It  was  also  ad- 
judged that  the  appellants'  exceptions  to  the  report  of  partition  **be  now  over- 
ruled, and  said  report  confirmed/'  and  that  the  judgment  '*ttb  entered  of  rec- 
ord as  of  date  June  17,  1882,  nunc  pro  tunc."  It  was  also  adjudged  that  the 
appellants'  exceptions,  filed  since  the  filing  of  the  mandate  of  the  court  of  ap- 
peals, '*be  overruled."    The  appellants  have  appealed  from  this  judgment. 
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It  is  contended  that,  as  neither  the  minutes  nor  order-book  showed  that  a 
judgment  was  rendered  on  the  17th  day  of  June,  1882,  the  court  had  no  power 
to  render  a  Judgment  nunc  pro  tuna.  The  record  shows  that  the  appellants 
on  the  dd  of  July,  1882,  filed  their  assignment  of  errors,  in  which  tliey  stale 
that  the  court  overruled  all  their  exceptions  to  the  report  of  partition,  and  ren- 
dered judgment  confirming  the  same.  The  record  also  shows  that  on  the  3d 
of  July,  1882,  the  appellants  filed  a  sujpersedeas  hon^,  in  which  it  is  stated  that 
the  court  had  rendered  a  judgment  overruling  their  exceptions  to  the  report 
of  partition,  and  confirming  the  same;  from  which  judgment  they  have  prayed 
an  appeal  to  the  court  of  appeals.  These  writings,  while  they  were  not  entered 
upon  the  order-book  as  orders  of  court,  constitute  a  part  of  the  record  of  the 
case.  They  are  the  solemn  written  declarations  of  the  appellants  which  they 
filed  in  the  case,  to  be  made  a  part  of  the  record,  and  upon  the  truth  of  which 
they  intended  the  court  to  rely.  If,  at  the  time  the  motion  was  made  to  have 
the  judgment  rendered  nunc  pro  tunct  the  appellants  had  filed  a  response  ad- 
mitting that  a  judgment  was  rendered  on  the  17th  day  of  June,  1882,  over- 
ruling all  their  exceptions  to  the  report  of  partition,  and  confirming  the  same, 
doubtless  it  would  not  be  contended  that,  upon  such  admission,  the  court  would 
not  have  had  the  power  to  render  a  judgment  nunc  pro  tune.  The  written  or- 
ders,— the  acts  of  the  appellants, — contain  the  same  solemn  admissions.  They 
were  before  the  court  at  the  time  the  nunc  pro  tunc  judgment  was  rendered; 
which  judgment  contains,  so  far  as  it  sets  forth  the  previous  action  of  the 
court,  precisely  what  these  orders  contain.  It  is  clear,  therefore,  that  there 
was  recorded  evidence,  the  verity  of  which  was  avouched  by  the  appellants, 
by  which  the  judgment  nunc  pro  tunc  could  be  rendered,  and  that  the  court 
did  not  err  in  so  doing.  The  appellants  did  not,  during  the  term  of  court  at 
which  the  nunc  pro  tunc  judgment  was  rendered,  present  to  the  court  a  bill 
of  exceptions  containing  the  evidence  offered  to  suslain  their  exceptions  to  the 
report  of  partition,  nor  did  they  obtain  leave  to  present  it  at  the  following 
term;  but  at  the  following  term  they  presented  to  the  court  the  bill  of  excep- 
tions, which  the  court  refused  to  sign.  In  this,  as  has  been  repeatedly  de- 
cided by  this  court,  the  court  did  right.  Therefore,  as  we  cannot  consider 
the  bUl  of  exceptions,  and  as  the  report  of  partition  on  its  face  seems  to  be  fair 
and  equitable,  the  Judgment  is  aflirmed. 


Brown  et  al.  v.  Logan's  Adh'r. 
iCowrt  of  AppeciU  of  Kenbucky,    February  35, 18SS.) 

1.  WiUiS— Ghabgb  on  Lani>— Patmbnt  op  Debts. 

Land  charged  by  the  testator  with  the  payment  of  debts  was  sold  by  the  ezeootor 
and  residuary  devisee  to  satisfy  his  own  debts.  Held^  that  a  creditor  of  the  estate 
can  subject  it  in  the  hands  of  tne  purchaser  to  the  payment  of  his  claim. 

a.  Same. 

Where  the  executor,  being  also  residuary  devisee,  had  made  no  settlement  for 
several  years,  and  had  sold  on  his  own  account  land  upon  which  was  a  charge  for 
the  payment  of  debts,  TieZd,  in  an  action  by  a  creditor  to  reach  such  lands,  that 
the  court  would  not,  upon  a  general  allegation  of  insolvency,  order  an  investigation 
as  to  the  accounts  of  tne  executor  and  tne  creditors  of  the  estate. 

Appeal  from  circuit  court,  Marion  county. 

Logan's  administrator  instituted  action  and  recovered  judgment  against  J. 
G.  Adams,  executor  of  Ann  Adams.  During  the  pendency  of  that  action,  J. 
C.  Adams,  executor,  who  was  also  residuary  devisee  of  Ann  Adams,  sold  the 
land  of  decedent  to  T.  W.  Brown  and  others,  to  satisfy  his  individual  debts ; 
whereupon  this  action  was  begun  by  Logan's  administrator  against  Brown 
and  others,  to  subject  the  land  purchased  of  Adams  to  the  payment  of  his 
judgment,  it  having  been  charged  with  her  debts  by  the  will  of  Ann  Adams. 
Judgment  was  given  for  the  plaintiff  below,  and  the  defendants  appealed. 

H.  W.  Rivttf  for  appellants.    H.  P.  Cooper^  for  appellee. 


Digitized  by  VjOOQIC 


Ky.]  FURNISH   V.  AUSTIN.  399 

Pbyor,  C.  J.  In  this  case  the  devisee  sold  the  land  devised,  and  the  appel- 
lee, a  creditor,  claims  that  by  the  provisions  of  the  will  the  creditors  of  the 
-devisor  had  an  express  lien  for  the  payment  of  their  debts.  A  mere  devise  on 
the  part  of  a  testator  that  his  debts,  etc.,  should  be  first  paid,  creates  no  such 
lien  or  charge  on  the  estate  devised;  but  where  a  will  makes  the  payment  of 
the  debts  a  charge  on  the  land,  the  purchaser  will  be  bound  to  see  thai  his  pur- 
chase money  is  so  applied,  or  the  land  purchased  by  him  may  be  sold  at  the 
instance  of  the  creditors.  Orotenkemper  v.  Bryson,  79  Ky.  366;  Ducker  v. 
Stuhblefleldt  9  B.  Mon.  577.  In  this  case  there  is  a  charge  on  the  estate  for 
the  payment  of  debts,  and  the  residue  is  given  to  John  G.  Adams,  who  is  also 
the  executor.  The  sale  of  the  land  did  not  relieve  it  of  this  charge  upon  it, 
and  therefore  the  chancellor  properly  subjected  it.  Nor  was  the  chancellor 
required  to  refer  the  case  to  the  commissioner  to  audit  the  accounts  of  an  ex- 
ecutor who  had  made  no  settlement  for  a  period  of  five  or  six  years,  so  as  to 
relieve  him  against  creditors  who  have  been  overpaid,  or  to  subject  the  land 
to  the  payment  of  their  debts.  The  executor  could  only  be  substituted  to  tlieir 
rights,  and,  having  sold  the  land,  he  could  not  in  his  own  behalf  enforce  any 
lien  as  against  liis  purchaser,  nor  ought  the  creditors,  on  the  pleadings,  to  be 
made  to  refund,  even  if  the  estate  was  insolvent.  The  insolvency  of  the  es- 
tate is  alleged,  but  no  creditor  is  made  a  party,  and  no  statement  of  the  amount 
overpaid,  or  of  the  condition  of  the  estate  when  it  passed  into  the  hands  of  the 
executor.  The  charge  that  it  was  insolvent,  and  a  settlement  asked,  after  the 
lapse  of  so  many  years,  with  a  view  of  ascertaining  what  the  executor  ought 
to  have  known,  was  insufficient  to  authorize  the  chancellor,  through  his  com- 
missioner, to  hunt  up  the  creditors  of  the  estate,  and  the  amounts  paid  ttiem, 
with  a  view  of  ascertaining  the  pro  rata  amount  to  which  this  appellee  was 
entitled.  There  is  no  statement  of  the  estate  or  its  value;  no  statement  of  the 
amounts  paid  creditors,  or  the  name  of  any  creditor  given ;  but  an  investiga- 
tion is  asked  as  to  the  condition  of  the  executor's  accounts,  upon  a  general 
statement  that  he  had  paid  more  than  he  ought  to  have  paid.  The  judgment 
below  is  affirmed. 


Furnish  et  al.  o.  Austin  €t  al. 
{Court  of  Appeals  of  Kentucky.    February  28, 1888.) 

1.   GUAKDIAN  AND  WaRD— SaLB    OF    ReALTT— REQUISITES    OP    COMMISSIOITEBS*  RbPOUT. 

A  judgment  orderinf^  the  sale  of  land  of  infants  was  regular  in  every  respect  ex- 
cept that  the  oommissioners  appointed  thereon  reported  that  they  **  believed  a  sale 
of  said  land  would  redound  to  the  benefit  of  said  infants ;  '*  whereas  the  statute  re- 

auired  that  they  should  state  positively  whether  the  interest  of  the  Infants  required 
le  sale  to  be  made.    Held,  that  this  irregularity  did  not  render  the  sale  void,  but 
only  voidable  on  a  direct  appeal, 
t.  Same— Sal^i  of  Rbaltt— Pabtibs. 

Under  Rev.  St.  Ky.  c.  86,  it  is  not  necessary  to  make  the  infants  parties  to  a  pro- 
ceeding by  their  statutory  guardian  to  sell  their  real  estate. 

Appeal  from  chancery  court,  Harrison  county. 

Action  brought  by  Mary  Ann  Austin  and  John  H.  Wells,  appellees,  for  a 
'division  of  a  tract  of  land  in  which  they  each  claimed  a  third  interest,  against 
Lewis  Furnish  et  al,,  who  claimed  the  whole  of  the  land  in  question  by  vir- 
tue of  a  sale  under  a  decree  of  court; 

/.  Irvine  Blanton,  for  appellants.    C.  H,  Lee,  for  appellees. 

Bennett,  J.  James  Moore,  as  the  statutory  guardian  of  the  appellees, 
Mary  Ann  Wells,  now  Austin,  and  John  U.  Wells,  filed  his  petition  to  the 
May  term,  1886,  of  the  Harrison  circuit  court,  for  the  purpose  of  having  their 
undivided  interest  of  one-third  each  in  a  tract  of  land  containing  31  acres 
sold.  It  was  alleged  in  the  petition  that  said  infants  had  no  estate  whatever, 
except  their  interest  in  this  tract  of  land,  and  that  a  sale  thereof  would  re- 
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dound  to  their  benefit.  The  petitioner  executed  the  bond  that  was  required 
by  chapter  86,  Rev.  St.,  then  in  force.  Thereupon  the  court  appointed  three 
commissioners  to  report  the  net  value  of  the  infanU^  real  and  personal  estate, 
and  the  annual  profits  thereof,  and  whether  the  inter^t  of  the  infants  re- 
quired the  sale  to  be  made.  The  commissioners  thus  appointed  reported  un- 
der oath,  at  the  same  term,  that  the  infants  owned  no  estate,  except  their  in- 
terest in  said  tract  of  land,  the  net  value  of  which  was  $214,  and  that  the 
annual  value  thereof  was  $12,  and  that  they  **  believed  a  sale  of  said  land 
would  redound  to  the  benefit  of  said  infants. "  Thereupon  the  court  rendered 
judgment  for  the  sale  of  two  undivided  thirds  of  said  land.  At  the  commis- 
sioners' sale  thereof  J.  H.  Gamett,  who  owned  one  undivided  third  of  said 
tract,  and  who  was  made  a  party  to  the  action,  purchased  the  same  at  the 
price  of  $160.  He  executed  bond  for  the  purchase  money,  and  at  the  next 
term  of  court  the  sale  was  confirmed.  In  the  fall  of  1866,  after  the  confirma- 
tion, Gamett  sold  the  tract  of  land,  the  possession  of  which  has  been  ever 
since  held  adversely  by  Garnett's  vendues  and  those  claiming  under  them. 
At  the  time  of  the  commissioners'  sale,  the  appellee  Mrs.  Austin  was,  accord- 
ing to  the  entry  in  the  family  Bible,  which  she  makes  an  exhibit  in  this  case, 
about  18  years  old,  and  the  appellee  John  H.  Wells  was  about  20  years  old. 
The  appellee  Mrs.  Austin  and  her  present  husband  were  married  in  1868,  she 
being  still  a  minor.  In  1883  the  appellees  brought  this  action,  by  which  they 
sought  a  division  of  said  tract  of  land,  and  the  allotment  of  their  third  each 
to  them. 

The  appellants,  who  claimed  the  whole  of  the  land  by  virtue  of  said  de- 
cretal sale,  relied  upon  the  same  as  a  bar  to  tl)e  appellees'  right  to  recover. 
The  lower  court  adjudged  in  favor  of  the  appellees,  and  the  appellants  have 
appealed  to  this  court. 

At  the  time  Moore  filed  his  petion  for  the  sale  of  the  land,  he  was  the  stat- 
utory guardian  of  the  appellees.  The  appellees  were  not  formally  made  par- 
ties to  that  action.  But  it  has  been  repeatedly  decided  by  this  court  that  un- 
der chapter  86,  Rev.  St.,  it  was  not  necessary  to  make  the  infants  parties  to  a 
proceeding  by  their  statutory  guardian  to  sell  their  real  estate.  The  record 
shows  that  the  bond  required  by  that  chapter  was  duly  and  properly  executed. 
It  also  appears  that  the  three  commissioners  required  by  the  chapter  to  be  ap- 
pointed, were  duly  and  properly  appointed;  and  that  they,  under  oath,  made 
their  report  to  court,  which  complied  with  the  requirements  of  the  statute, 
except  in  one  particular,  to-wit,  they  stated  that  they  "believed  a  sale  of  the 
land  would  redound  to  the  l)enefit  of  the  infants;"  whereas  the  statute  re- 
quired that  they  should  state  positively  whether  the  interest  of  the  infants  re- 
quired the  sale  to  be  made.  While  the  distinction  between  the  two  forms  of 
expression  may,  for  practical  purposes,  be  regarded  as  shadowy,  yet  this 
court  has  heretofore  held  in  a  number  of  cases  that  the  latter  form  of  expres- 
sion, or  its  equivalent,  must  be  used,  and  that  the  former  was  defective.  But 
it  has  never  been  held  by  this  court  that  the  defect  rendered  the  sale  void;  on 
the  contrary,  it  has  been  expressly  held  in  several  cases  that  the  defect  was  a 
mere  irregularity,  whicli  did  not  render  the  sale  void,  but  only  constituted  a 
reversible  error  on  a  direct  appeal  by  the  purchaser  or  infants.  It  has  been 
held  time  and  again  by  this  court  that  a  judgment  cannot  be  attacked  in  a  col- 
lateral proceeding,  unless  the  judgment  is  void;  that,  if  the  irregularities  do 
not  render  the  judgment  void,  but  merely  constitute  reversible  errors,  the 
party  aggrieved  thereby  must  appeal  from  the  judgment,  to  have  the  same 
coiTPCted.  The  appellees  never  appealed  from  the  judgment  ordering  a  sale 
of  their  land;  the  same  stands  in  full  force,  and  is  binding  upon  them.  More 
than  15  years  after  the  sale  of  the  land  under  the  decree,  they  having  years 
before  arrived  at  20  years  of  age,  they  instituted  suit  to  have  the  land  divided, 
and  to  the  plea  of  said  judgment  and  sale  in  bar  of  their  right  to  the  land 
tliey  for  the  first  time  attack  the  judgment  upon  the  ground  that  it  is  void. 
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Tbe  jodgment  not  being  void  they  cannot  thus  attack  it,  even  if  the  15  years' 
adverse  possession  of  the  land  did  not  bar  their  right. 

The  judgment  of  the  lower  court  is  reversed,  and  the  case  is  remanded, 
with  directions  to  dismiss  the  appellees'  petition. 


BiTBERTS  V.  Commonwealth* 
{Cfmri  of  Appeals  of  Kentacky,    February  28, 1888.) 
1.  CBixni Ai«  Law— CosTFEssioNs— Foundation  for  Admission. 

Upon  a  trial  for  the  murder  of  a  man  found  in  defendant's  lot,  killed  by  a  pistol 
shot,  defendant,  testifying  in  his  own  behalf,  swore  that  he  klllea  the  man.  Held, 
that  it  having  been  shown  outside  of  defendant's  statements  that  the  deoeased  had 
been  killed,  and  defendant  having  admitted  in  open  court  that  he  killed  hhn,  it  waa 
proper  to  refuse  to  instruct  the  jury,  in  the  words  of  Crim.  Ck>de  Ky.  %  240,  that  a 
defendant's  confession,  unless  made  in  open  court,  will  not  warrant  a  conviction, 
unless  accompanied  with  other  proof  that  such  an  offense  was  committed. 
1  SAin— iNSTBUCnONt— Bbfbtitxon. 

It  is  proper,  In  a  criminal  case,  to  refuse  instructions  asked  by  the  defendant 
which  are  merely  a  repetition  of  those  already  given. 

8.  BOMICIDK— AFPBAL— WZIOHT  OV  EviDBNCE. 

The  jury  being  the  sole  judges  of  the  facts,  the  court  cannot  reverse  a  conviction 
of  murder  on  questiona  of  fact,  although  the  Jury,  under  the  evidence,  might  prop- 
erly have  acqiutted  the  defendant. 

Appeal  from  circuit  conrt,  Casey  connty. 

/.  b,  HaySt  for  appellant.    R,  C,  Warren  and  Wtn,  llemdon,  for  appellee. 

Bennett,  J.  The  appellant  was  convicted  in  the  Casey  circuit  court  of 
the  crime  of  murdering  G.  W.  Baker.  The  lower  court  having  overruled  his 
motion  for  a  new  trial,  he  has  appealed  to  this  court.  The  principal  ground 
of  complaint  is  that  the  lower  court  failed  to  instruct  the  Jury,  according  to 
section  240,  Crim.  Code,  that  "a  confession  of  a  defendant,  unless  made  in 
open  court,  will  not  warrant  a  conviction,  unless  accompanied  with  other 
proof  that  such  an  offense  was  committed."  G.  W.  Baker  was  found  dead  in 
the  appellant's  lot,  having  been  killed  by  a  pistol-shot  wound.  The  common- 
wealth introduced  a  witness  who  swore  that  the  appellant,  at  the  coroner's  in- 
quest, swore  that  he  killed  Baker.  The  appellant  was  introduced  as  a  wit- 
ness in  his  own  behalf;  he  swore  that  he  killed  Baker.  So  it  was  shown, 
outside  of  the  appellant's  statements,  that  Baker  was  killed;  and  he,  in  his 
evidence  in  open  court,  admitted  that  he  killed  Baker.  The  lower  court  did 
right,  therefore,  in  refusing  the  instruction.  Upon  the  subject  or  murder, 
manslaughter,  and  self-defense  the  court's  instructions  were  full  and  correct. 
The  instructions  asked  for  by  the  appellant,  and  which  were  refused  by  the 
court,  were  but  a  repetition  of  the  law  as  given  by  the  court.  The  court, 
therefore,  did  right  in  refusing  to  give  them.  It  seems  to  us  that,  if  the  rec- 
ord sets  out  all  that  occurred  before  the  jury,  the  appellant  made  out  a  case 
that  would  have  justified  the  Jury  in  acquitting  him ;  but  they  were  the  sole 
Judges  of  the  facts,  and  as  we  cannot  reverse  the  finding  of  the  jury  on  ques- 
tions of  fact,  and  as  we  find  no  reversible  error  in  the  record,  the  judgment 
must  be  affirmed* 


Meroeb  et  al.  d.  Merger's  Adm'r. 

(Court  of  Appeals  of  Kentucky,    February  28, 1888.) 

Bjlstardt— Pbohisb  ov  Support — Ck>N8ii>zRATi0K. 

A  parol  promise  lyy  the  putative  father  of  bastard  children,  made  to  their  mother, 
for  tneir  benefit,  In  consideration  of  his  relationship,  and  the  natural  moral  duty 
reftUng  upon  him  to  support  and  educate  them,  to  give  and  secure  to  them  an  es- 
tate, the  promise  not  having  been  made  upon  threats  to  Institute  proceedings 
against  him  by  the  mother,  is  not  based  upon  sufficient  consideration,  and  is  invalid. 


Appeal  ftom  circuit  court,  Marion  county. 
v.78.w.no.6— 26 
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Harrison  A  Belden,  for  appellants.  Wm.  Lindsay  and  Russell  <§  Avritt, 
for  appellee. 

Holt,  J.  The  appellants,  who  are  bastards,  sue  in  assumpsit  by  their 
mother  as  their  next  friend,  to  recover  upon  an  alleged  parol  promise  made  to 
her  for  their  benefit  by  their  deceased  putative  father,  Felix  Mercer.  The  |>e- 
tition  avers  that  he,  in  consideration  of  his  relationship,  and  the  natural 
moral  duty  resting  upon  him  to  support  and  educate  them,  promised  to  give 
and  secure  to  them  therefor  his  entire  estate,  less  $10,000  to  be  given  to  an- 
other illegitimate  child.  No  other  consideration  is  stated.  At  common  law 
the  father  was  not  bound  to  support  his  bastard  child.  He  was  said  to  be 
flliu^  nullius;  and  while,  in  the  absence  of  a  statute,  the  father  is  under  no 
legal  obligation  to  support  him,  and  it  can  be  enforced  only  through  the  rem- 
edy thus  provided,  yet  a  just  sympathy  for  the  innocent  and  helpless,  and  a 
proper  recognition  of  right,  has  led  to  some  advance  of  legal  right  and  remedy 
in  his  favor.  Thus  the  weight  of  English  authority  now  is  that  a  promise  by 
the  putative  father  to  pay  the  mother  a  certain  sum,  in  consideration  that  she 
will  support  and  maintain  their  child,  is  enforceable.  Jennings'y,  Broion,  9 
Mees.  &  W.  496;  Hicks  v.  Gregory,  8  C.  B.  378.  Also,  if  his  promise  be  in 
consideration  that  the  mother  will  abstain  from  affiliation  or  bastardy  pro- 
ceedings against  him,  and  in  consequence  thereof  she  suffers  ttie  time  within 
which  they  may  be  had  to  expire,  it  will  be  binding  upon  him.  Linnegar  y. 
Hodd,  5  C.  B.  437.  In  this  state  it  was  held  by  this  court,  in  the  earlyV^ise 
of  Bur  gen  v.  Straughan,  7  J.J.  Marsh,  583,  that  a  contract  by  the  putative 
father  to  pay  the  mother  a  certain  sum  for  the  support  of  their  child,  provided 
she  would  not  proceed  against  him  under  the  bastardy  act,  was  not  immoral 
or  inconsistent  with  the  policy  of  the  law,  but  binding  and  enforceable.  She 
has  a  right  to  compel  him  to  assist  in  supporting  the  child.  It  is  a  civil  right, 
supported  by  a  civil  remedy.  If,  to  save  both  from  exposure  and  disgrace, 
and  to  induce  her  to  waive  her  right  to  compel  him  to  do  right,  he  promises 
to  contribute  for  the  support  of  their  innocent  and  helpless  offspring,  there  is 
no  compounding  of  an  offense  or  other  violation  of  the  rights  of  society.  In 
such  a  case  she  waives  a  right,  and  it  is  a  sufficient  consideration  to  support 
the  contract.  Indeed,  such  a  course  is  likely  to  redound  often  to  the  public 
benefit.  The  mother  will  often  prefer  to  suffer  in  poverty  and  permit  her 
child  to  do  so,  rather  than  expose  her  shame  to  the  gaze  of  the  public  eye  by  a 
court  trial%  and  then  the  child,  in  the  absence  of  a  contract  by  the  father  to 
support  it,  based  upon  the  waiver  of  legal  proceedings  by  the  mother  for  that 
purpose,  and  which  is  a  detriment  to  her,  and  therefore  a  valuable  considera- 
tion, will,  as  a  pauper,  become  a  charge  upon  the  community.  The  same  doc- 
trine was  announced  in  the  later  case  of  Clark  v.  McFarland^s  Ex'rs,  5 
Dana,  45,  where  such  a  contract,  made  when  the  mother  was  about  to  insti- 
tute bastardy  proceedings,  was  upheld. 

The  court,  however,  in  substance  said  that  the  natural  affection  of  a  putative 
father  for  his  child,  and  the  moral  obligation  and  duty  resting  upon  him  to 
support  and  provide  for  it,  did  not  constitute  a  sufficient  consideration  to  im- 
part a  legal  obligation  to  a  verbal  promise.  They  are  insufficient  in  them- 
selves to  such  an  end.  A  mere  moral  duty  is  insufficient  of  itself  as  a  consid- 
eration for  such  a  contract.  In  this  instance  nothing  else  was  either  pleaded 
or  proven  as  a  consideration  for  the  alleged  promise.  The  action  is  against 
both  heirs  and  personal  representative.  Doubtless  the  only  reason  why  it 
was  instituted  upon  the  equity  side  of  the  docket  was  that  the  personal  estate 
of  the  decedent  was  insufficient  to  pay  the  claim,  and  it  was  asked  that  the 
real  estate  in  the  hands  of  the  heirs  be  subjected  to  its  payment.  It  is  not  an 
action  against  the  heirs  alone  to  obtain  a  lien  upon  the  real  estate  descended 
to  them,  but  one  to  enforce  a  legal  right  for  which  a  legal  remedy  exists. 
Hagan  v.  Patterson,  10  Bush,  441.    It  is  really  an  action  at  law,  brought  and 
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heard  without  objection  upon  the  equity  side  of  the  docket.  The  mother  is 
really  the  only  witness  in  support  of  the  alleged  promise  or  promises.  She  is 
not  only  materially  contradicted,  but  is  shown  to  be  of  bad  character.  The 
•chancellor,  acting  in  the  place  of  a  jury,  passed  upon  the  facts;  and,  if  there 
were  no  other  obstacle  in  the  way,  we  would  not  be  authorized,  upon  the  evi- 
dence, to  reverse  his  finding  as  flagrantly  against  it.  The  mother  lived  with  the 
decedent  for  many  years  as  his  concubine.  The  unlawful  relation  began  prior 
to  the  birth  of  any  of  the  appellants,  and  continued  until  his  death.  The 
mother  no  doubt  expected  that  he  would  provide  for  her  and  her  children  by 
will.  There  is  no  evidence  that  she  ever  threatened  or  proposed  to  institute 
any  proceedings  against  him  looking  to  the  support  of  the  children.  They 
were  all  living  under  the  same  roof.  Under  such  circumstances,  it  would  be 
•exceedingly  dangerous  to  the  rights  of  legitimate  heirs, — even  legitimate  chil- 
dren,— and  destructive  of  home,  family,  and  social  relation,  if,  upon  ques- 
tionable testimony,  and  mere  natural  affection  and  moral  duty  only,  the  parol 
promise  of  the  putative  father  were  to  be  held  valid,  and  his  estate  subjected 
to  its  payment.  The  statute  has  provided  a  remedy  for  the  mother  and  ille- 
gitimate children;  and  the  law,  through  mercy  and  for  tlie  protection  of  the 
weak  and  helpless  from  the  imposition  of  designing  men,  and  to  guard  against 
the  waiver  or  loss  of  their  legal  rights  by  a  reliance  upon  promises,  has  so  far 
expanded  by  the  aid  of  the  courts  as  to  permit  the  enforcement  of  a  promise, 
such  as  we  have  been  considering,  if  based  upon  a  suflicient  consideration, 
and  not  resting  upon  a  mere  moral  or  natural  duty.    Judgment  affirmed. 


Cheek  v.  CJommonwealth. 
(Court  of  Appeals  of  Kentucky.    February  1»,  1888.) 

1.  Bbibbrt— Proof  of— Gbn.  St.  Ky.  Ch.  38,  Abt.  12,  §  11. 

Gen.  St.  Ky.  c.  33,  art.  12.  8  11,  provides  that  any  person  receiving  a  bribe  for  his 
vote  shall  be  fined  from  fifty  to  nve  hundred  dollars,  and  be  excluded  from  office 
and  suffrage.  The  statute  requiring  more  than  one  witness,  or  one  witness  and 
strong  corroborating  circumstanoes,  was  repealed.  Defendant  was  convicted  of 
bribery  upon  the  sole  testimony  of  the  briber.    Held,  that  the  conviction  is  good. 

•3.  Saj«e— Sentence— pROviNCB  of  Jury. 

The  mere  fact  that  the  jury  exceeded  their  province  in  declaring  that  defendant 
should  be  deprived  of  his  right  of  suffrage,  and  to  hold  office,  is  no  ground  of  re- 
versaL 

A  Same— AppBAii— Whbn  Libs. 

Defendant  was  fined  $50,  and  excluded  from  right  of  suffrage  and  office.  Crim. 
Code  Ky.  §  347,  limits  appeals  to  cases  of  fines  for  over  $50.  or  to  imprisonment  for 
over  80  days.  Held  that,  while  the  fine  was  only  $50,  yet,  the  penalty  depriving 
him  of  his  right  to  vote  and  hold  office  being  infamous,  tne  right  of  appeal  is  given. 

Appeal  from  circuit  court,  Laurel  county. 

Btt>ell  cfe  Smith,  for  appellant.     P.  FT.  Hardin,  for  appellee. 

Bennett,  J.  The  appellant  was  convicted  in  the  Laurel  circuit  court  of 
the  offense  of  receiving  a  bribe  of  five  dollars  to  vote  at  the  August  election, 
1886,  for  certain  persons  who  were  candidates  for  the  county  othces  of  said 
-county.  The  circuit  court  having  overruled  his  motion  for  a  new  trial,  he 
has  appealed  to  this  court.  It  was  proven  by  the  only  witness  for  the  com- 
monwealth, on  the  trial,  that  he  gave  the  appellant  five  dollars  to  vote  for 
<;ertain  county  candidates  at  the  election.  It  was  also  proven  that  the  appel- 
lant did  vote  for  these  candidates.  The  appellant  swore  that  Jones  did  not 
^ive  him  five  dollars,  or  any  other  sum  or  thing,  nor  promise  the  same,  to 
vote  for  these  candidates;  nor  was  he  influenced  to  vote  for  them  by  the  hope 
or  promise  of  reward;  that  he  voted  for  lliem  as  a  matter  of  choice,  they 
agreeing  with  him  in  politics.  But  the  jury  disregarded  his  testimony,  and 
found  him  guilty  of  the  offense  cliarged,  and  fixed  his  punishment  at  a  fine 
of  $50,  and  excluded  him  from  the  right  of  suffrage  and  office. 
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Section  11,  art.  12,  c.  38,  Oen.  St.,  provides:  "Any  penon  guilty  of  receiv- 
ing a  bribe  for  his  vote  at  an  election,  or  for  his  services  or  influence  in  pro- 
curing a  vote  or  votes  at  an  election,  shall  be  fined  from  fifty  to  five  hundred 
dollars,  and  be  excluded  from  ofllce  and  suffrage."  (1)  *'Bribe  or  bribery 
means  any  reward,  benefit,  or  advantage,  present  or  future,  to  the  party  in- 
fluenced, or  intended  to  be  influenced,  or  to  another  at  his  instance,  or  the 
promise  of  such  reward,  benefit,  or  advantage."  (3)  *' Whoever  shall  receive 
money  or  other  thing  of  value,  to  be  used  for  the  purpose  of  procuring  or  in- 
fluencing a  vote  or  votes,  shall  be  deemed  to  have  been  bribed."  Section  12 
provides:  "Whoever  shall  bribe  another  shall,  on  conviction,  be  fined  from 
fifty  to  one  hundred  dollars,  and  imprisoned  from  ten  to  ninety  days,  or  both 
so  fined  and  imprisoned,  and  be  excluded  from  office  and  suffrage  for  five 
years."  Section  19  of  said  chapter  and  article  provides:  ''But  the  jury  shall 
never  convict  any  one  under  the  provisions  of  this  chapter  upon  the  testi- 
mony of  a  single  witness,  unless  sustained  by  strong  corroborating  circum- 
stances." The  l^islature  by  an  act  approved  May  7, 1886,  repealed  this  pro- 
vision. The  offense  of  bribing  persons  to  vote  is  always  committed  in  secret. 
The  briber  and  the  bribed  intend  that  the  transaction  shall  be  a  secret  be- 
tween themselves.  They  seek  such  places  to  negotiate  as  preclude  the  possi- 
bility of  detection.  This  they  can  easily  do.  If  others  were  on  the  alert  to 
detect  them,  their  best  efforts  would  prove  a  failure  in  ninety-nine  cases  out 
of  a  hundred;  also,  it  would  be  almost  impossible  to  convict  the  parties  on 
circumstantial  evidence  alone.  Therefore  the  legislature,  seeing  that  tlie  of- 
fense would  be  rarely,  if  ever,  committed  in  the  presence  of  third  parties,  and 
the  impossibility  of  obtaining  evidence  in  nearly  every  instance  from  that 
source,  and  the  almost  impossibility  of  convicting  the  offenders  by  circumstan- 
tial evidence  alone,  repetded  the  section  supra  so  as  to  allow  a  conviction  to 
be  had  upon  the  testimony  of  a  single  witness.  And  for  the  reasons  above  in- 
dicated we  conclude  that  the  legislature  intended  that  either  the  bribed  or 
briber  might  be  convicted  on  the  testimony  of  the  other.  There  is  no  doubt 
about  the  fact  that  the  conduct  of  the  briber  is  as  reprehensible  in  the  eyes  of 
Uie  law  as  that  of  the  bribed.  Both  are  in  the  eyes  of  the  law  guilty  of  infa- 
mous offenses.  The  one  having  bartered  away  his  birthright,  having  sold  his 
manhood,  having  betrayed  the  trust  of  his  government;  the  other  having 
furnished  the  corrupting  wherewith, — it  is  proper  that  either  should  be  con- 
victed upon  the  testimony  of  the  other.  The  jury,  in  their  verdict,  declared 
that  the  appellant  should  be  deprived  of  his  right  of  suffrage  and  to  hold  of- 
fice. While  this  was  not  within  the  province  of  the  jury,  as  it  was  made  the 
duty  of  the  court  to  so  declare  upon  their  verdict  of  guilty,  yet  the  court  en- 
tered judgment  depriving  the  appellant  of  his  right  of  suffrage  and  to  hold 
office.  This  duty  was  mandatory  upon  the  court;  and  the  mere  fact  that  the 
jury  so  declared  in  their  verdict  is  not  a  reversible  error. 

It  is  contended  that,  in  view  of  section  347,  Grim.  Code,  which  limits  ap- 
peals to  cases  of  fines  for  over  $50,  or  to  imprisonment  for  over  80  days,  this 
court  has  not  jurisdiction  of  this  appeal.  The  statute  in  this  case  makes  the 
offense  of  bribery  or  being  bribed  to  vote  at  an  election  infamous.  In  this 
respect  it  stands  upon  the  same  footing  of  other  infamous  crimes.  And  while 
the  pecuniary  fine  of  $50  only  was  imposed  upon  the  appellant,  yet  judgment 
was  also  rendered  against  him  depriving  him  of  his  right  to  vote  and  to  hold 
office.  This  is  a  penalty  attached  to  all  infamous  crimes  or  offenses,  which  is 
not  only  a  badge  of  disgrace  and  infamy,  but  deprives  the  party  of  a  most  sa- 
cred right.    It  seems  clear,  therefore,  that  he  has  the  right  of  appeal. 

The  judgment  is  affirmed. 
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Oupp  tJ.  Commonwealth. 
(Ccurt  of  Appeals  of  Kentucky,    February  28, 1888.) 

1.  Homicide— Assault  with  Intent  to  Kjll— Indictment. 

A.  and  B.  were  jointly  indicted  under  Gen.  St.  Ky.  1888,  c.  29,  art.  8,  %  2,  for  will- 
fully and  maliciously  cutting  C.  with  a  knife,  with  intent  to  kiU.  The  Indictment 
was  in  three  counts ;  in  the  first  both  were  charged  as  principals,  and  in  the  follow- 
ing counts  each  was  alternately  charged  as  principal  and  as  abettor.  Held,  there 
was  no  misjoinder  as  forbidden  by  Crim.  Code  iLj,  S  127,  as  only  one  offense  was 
stated. 

%  Witness— Crsdibilitt—Etidbncb  of  Character- When  Admitted. 

The  prosecuting  witness  was  contradicted  by  the  weight  of  evidence,  and  the 
court,  K)r  the  purpose  of  discrediting  defendant's  testimony,  allowed  a  witness  to 
testify  to  the  moral  character  of  the  prosecutor,  which  had  not  been  attacked. 
Held  error. 

9w  Criminal  Law — Conduct  of  Trial — Argument  of  Counsel. 

Defendant  was  on  trial  for  assault  to  kill,  and*af ter  ar^ment  in  his  behalf  was 
closed,  the  commonwealth's  attorney,  over  defendant's  objection,  was  allowed  to  call 
prosecuting  witness  to  the  front  of  tne  jury,  and.  putting  his  hands  on  the  face  of 
witness,  say:  **Gtentlemen,  look  at  that  scar  on  nis  face.  Is  that  worth  only  fifty 
dollars  ? "    Meld  error. 

4i.  Same— Conduct  of  Trial— Remarks  of  Court. 

On  the  trial  of  an  indictment  for  assault  with  intent  to  kill,  the  court  gave  an  In- 
struction on  the  theory  of  self-defense.  The  commonwealth's  attorney  conmienced 
comment  on  it  to  the  jury,  when  the  court  said:  ** Never  mind;  I  withdraw  that 
instruction. "  The  defendants  objected  to  such  withdrawal,  when  the  court  said : 
**The  defendants  object.  Let  the  instruction  go  for  what  it  is  worth. "  Held,  such 
comment  by  the  court  was  error. 

Appeal  from  circuit  court,  Graves  county. 

Robertson  <t  Smith,  for  appellant.    P.  IV.  Hardin,  for  appellee. 

Lewis,  J.  Appellant,  Charles  Cupp,  was  jointly  with  Bob  Cupp  indicted 
for  the  offense  of  willfully  and  maliciously  cutting  with  a  knife  Morrow  Xitts 
with  intention  to  kill  him;  of  which  be  did  not  die.  The  indictment  contains 
three  counts.  In  the  first,  both  of  them  are  charged  with  the  cutting ;  in  the 
second,  Bpb  Cupp  Is  charged  therewith,  and  appellant  with  being  present, 
counseling,  aiding,  or  abetting;  and  in  the  third,  appellant  is  charged  as  prin- 
cipal and  Bob  Cupp  as  aider  or  abettor.  By  the  verdict,  appellant  was  found 
guilty  as  charged  in  the  indictment,  and  his  punishment  fixed  at  confinement 
in  the  penitentiary,  and  Bob  Cupp  guilty  of  aiding  and  abetting  as  charged  in 
the  indictment,  and  his  punishment  fixed  at  $50. 

1.  It  was  made  ground  of  demurrer  and  is  contended  in  argument  that  the 
indictment  is  defective,  because  what  is  called  the  principal  offense  and  the 
offense  of  aiding  or  abetting  cannot,  as  not  authorized  by  section  127,  Crim. 
Code,  be  charged  in  one  indictment.  The  fallacy  of  that  position  consists  in 
the  assumption  that  there  are  two,  when  in  fact  but  one  offense  is  charged  in 
the  indictment.  Section  2,  art.  6,  c.  29,  Gen.  St.,  under  which  the  indict- 
ment was  found,  provides  that  if  any  person  shall  willfully  and  maliciously 
cut  another  with  a  knife,  or  other  deadly  weapon,  with  intention  to  kill,  if 
the  person  cut  die  not  thereby,  shall  be  confined  in  the  penitentiary,  and 
any  one  who  shall  counsel,  aid,  or  abet  in  the  commission  of  the  offense  shall 
be  fined,  or  confined  in  jail,  or  both,  in  the  discretion  of  the  jury.  ''By  the 
common  law  all  persons  present  giving  aid  and  comfort  to  another  commit- 
ting an  offense,  even  a  felony,  are  regarded  as  principals;  that  is,  as  in  legal 
contemplation  doing  the  deed.  Therefore,  if  a  statute  makes  the  doing  of 
a  thing  criminal,  it  includes  with  the  actual  doer,  persons  who  are  present 
lending  their  countenance  and  aid. "  Bish.  St.  Cr.  135.  It  does  not  make 
any  difference  that  while  the  actual  cutting  is  made  by  the  statute  a  felony, 
the  one  present,  aiding  and  abetting,  is  guilty  only  of  a  misdemeanor.  For 
both  are  guilty  of  the  same  offense, — the  one  as  principal  and  the  other  as  ac- 
cessory; and  to  require  two  distinct  indictments  and  two  trials,  when  the 
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circumstances  of  the  offense  would  have  to  be  stated  in  each  indictment  and 
proved  at  each  trial,  would  be  needless,  and,  certainly,  is  not  required  by  the 
Code.  In  the  case  of  Com.  v.  PaMck,  80  Ky.  605,  referred  to  by  counsel,  the 
indictment  was  held  bad,  not  because  both  the  principal  and  accessory  were 
charged  in  it,  but  for  the  reason  that  the  offense  being  a  single  act  of  shoot- 
ing could  not  be  done  by  both,  but  that  one  being  principal  and  the  other  ac- 
cessory, as  aider  or  abettor,  they  should  have  been  so  respectively  charged. 
But  in  the  indictment  in  this  case  the  defendants  are  charged  alternatively  as 
principal  and  as  aider  or  abettor,  which  may  be  properly  done  under  the  Code. 
It  seems  to  us  the  jury  could  not  have  used  language  more  definite  and  certain 
than  was  used  in  their  verdict,  for  no  one  could  be  misled,  or  in  doubt  as  to 
their  meaning.  It  appears  that  on  the  occasion  of  the  cutting,  which  was 
done  after  night,  the  defendants.  Bob,  about  18,  and  Charles,  about  16  years 
of  age,  and  several  other  boys,  were  without  objection  sitting  around  the 
stove  in  the  back  part  of  a  grocery  store  of  which  Kitts,  the  person  injured^ 
liad  temporary  charge.  A  person  present,  in  narrating  a  previous  occurrence 
in  which  a  small  brother  of  the  defendants  was  an  actor,  called  him  a  *' little* 
devil,"  at  which  Bob  took  offense,  when,  in  the  language  of  the  witness  Kitts». 
the  person  giving  the  offense  *' began  to  explain  and  apologize;  they  kept  talk- 
ing and  fussing."  whereupon  he  (Kitts)  told  them,  addressing  the  Cupp  boys,, 
they  must  go  out  of  the  house,  to  which  they  paid  no  attention,  and  he  then 
told  them  if  they  did  not  go  he  would  call  the  police,  and  then  Charles  said  to- 
him,  if  he  did  not  like  it  to  come  out  the  door  and  they  would  do  him  up« 
The  witness  stated  he  then  started  to  the  front  door  to  call  the  police,  when 
Bob  caught  him,  but  he  jerked  loose  and  Bob  went  before  him,  and  when  he 
poked  his  head  out  to  look  for  police,  Bob  struck  him  with  a  stick  on  the  head. 
He  then  took  hold  of  the  stick  and  Bob's  arm,  and  they  scuffled  off  the  pave- 
ment, and  while  engaged,  Charles  Cupp  ran  up  behind  and  cut  him  across  the 
head  with  a  knife.  Four  other  witnesses,  including  the  two  defendants,  the^ 
other  two  introduced  by  the  commonwealth,  testified  as  to  the  occurrence,  and 
they  all  contradict  Kitts  in  two  important  particulars.  They  all  state  he  did 
not  repeat  his  order  for  them  to  leave  the  store,  for  they  got  up  and  started 
out  immediately  after  being  told.  They  all  likewise  say  he  did  not  threaten 
to  call  the  police,  there  being,  according  to  their  account,  no  necessity  for  it»- 
They  all  agree  that  Charles  said,  ''If  you  come  out,  we  will  do  you  up."  Bat 
the  statement  of  the  defendants  is  that  be  was  following  them  at  the  time^ 
The  two  defendants  also  testified  that  he  came  to  the  door  and  threatened  to- 
kick  them  all  over  the  street,  calling  them  ''dam  little  devils."  It  was  further 
proved  that  Kitts  was  larger  than  either  of  the  defendants,  and  he  knew  Bob- 
was  just  recovering  from  a  spell  of  sickness.  If  the  evidence  of  the  other 
four  witnesses  be  true,  it  is  not  true,  as  stated  by  Kitts,  he  either  threatened 
to  call  the  police,  or  went  to  the  door  for  that  purpose.  But  on  the  oontraryr 
the  jury  might  have  reasonably  believed  his  purpose  was  a  hostile  one,  and 
that  theory  is  supported  by  the  fact  Bob  attempted  to  hold  him,  by  his  threaten- 
ing and  profane  language  at  the  door,  if  he  in  fact  used  it,  and  by  his  going 
outside  the  door  when  there  was  no  real  necessity  for  doing  so.  For  there 
had  been  no  hostile  demonstration  towards  him  in  the  house,  nor,  if  the  four 
witnesses  are  to  be  believed,  was  there  any  hesitation  on  the  part  of  the  de- 
fendants to  go  out  when  told  to  do  so,  although  the  order  was  manifestly 
given  in  no  very  polite  or  conciliatory  way.  The  circumstances  of  this  case,, 
as  shown  by  the  record  before  us,  are  such  as  might  have  justified  the  jury  in 
concluding  that  when  Charles  Cupp  cut  Kitts  with  the  knife  he  l)elieved  and 
had  reasonable  grounds  to  believe  his  brother  was  in  danger  of  losing  bis  life 
or  suffering  great  bodily  harm  at  the  hands  of  Kitts.  Or,  if  not,  they  might 
and  would  have  been  fully  authorized  in  finding  that  the  cutting  was  done  in 
sudden  heat  and  passion.  The  question  then  arises  whether  appellant  was  by 
reason  of  errors  of  law  occurring  denied  a  fair  presentation  of  either  of  theso; 


Digitized  by  VjOOQIC 


Mo.]  BEILLT  V.  HANNIBAL  A  ST.  J.  R.  00.  407 

issues  to  the  jury.  Whether  Kitts  did  or  did  not  use  the  profane  and  insult- 
ing language  at  the  door,  which  both  the  defendants  in  contradiction  of  him 
swear  he  did,  had  an  important  bearing  both  upon  the  question  of  self-defense 
and  whether  the  cutting  was  done  maliciously  or  in  sudden  heat  and  passion. 
And  it  was  therefore  an  errror  of  the  court  to  the  prejudice  of  appellant  to 
permit  the  statement  of  another  witness,  that  he  knew  the  moral  character  of 
Kitts,  which  had  not  been  attacked  by  the  defense,  and  that  he  never  heard 
him  curse  or  use  any  profane  language.  Such  testimony  was  calculated  in  an 
illegal  and  improper  manner  to  support  the  witness  Kitts,  and  discredit  the 
testimony  and  defense  of  the  accused  parties. 

2.  It  appears  that  after  the  argument  to  the  jury  in  behalf  of  the  defend- 
ants had  closed,  and  just  as  the  attorney  for  the  commonwealth  began  his  ar- 
gument, he,  standing  in  front  of  the  jury,  told  Kitts,  the  prosecutor,  to  come 
around  where  he  was,  and  when  he  had  done  so,  the  attorney  put  his  hands 
on  the  face  of  Kitts  and  said  to  the  jury:  "Gentlemen,  look  at  that  scar  on  his 
face.  Is  that  worth  only  fifty  dollars?"  That  conduct  on  the  part  of  the  at- 
torney ap[)ears  to  have  been  tolerated  by  the  court,  notwithstanding  the  ob- 
jection of  the  defendants.  It  is  not  the  interest  nor  is  it  presumed  to  be  the 
intention  of  the  commonwealth  to  procure  the  conviction  of  persons  accused 
of  crime  by  Illegal  means.  The  Criminal  Code,  in  order  to  procure  fair  trials, 
prescribes  the  mode  and  order  in  which  testimony  may  be  given  to  the  jury; 
and  courts  cannot  afford  to  permit  a  departure  therefrom  when  the  object  and 
effect  is  to  give  to  either  party  an  undue  advantage  of  the  other. 

3.  The  commonwealth's  attorney,  in  the  course  of  his  argument,  stated  to 
the  jury  he  desired  to  talk  about  the  instruction  on  self-defense,  when  the 
court  said,  addressing  him  in  the  presence  of  the  jury,  "Never  mind;  I  with- 
draw that  instruction, "  and  the  defendants  then  objecting,  the  court  said  in 
the  presence  and  hearing  of  the  jury,  again  addressing  him,  "The  defendants 
object.  Let  the  instruction  go  for  what  it  is  worth."  If  the  court  had  failed 
or  refused  to  give  that  instruction,  it  would  have  been  a  reversible  error.  But 
it  would  have  been  far  better  for  the  defendants  for  the  court  to  have  with- 
hekl  it  than  to  accompany  it  with  the  comments  made  in  reference  to  it.  Al- 
though we  do  not  believe  the  court  intended  to  do  any  wrong  to  the  defendants, 
still  they  did  not  nor  could  in  the  meaning  of  the  law  have  a  fair  and  impar- 
tial trial  under  the  circumstances  shown  by  the  bill  of  exceptions  to  have  oc- 
curred upon  the  trial  of  appellant,  and  the  judgment  is  reversed  for  a  new 
trial. 


Beilly  et  ah  f>.  Hannibal  &  St.  J.  B.  Co. 
{Supreme  Court  of  MiasourL    March  6, 1888.) 
Hastbb  xvd  Sbbvjlnt— Nbolioenos— Soopb  or  Emplotment— Knowlxdgb  akd 

CONSBNT. 

In  an  action  brought  bv  the  parents  against  a  railroad  company  for  killing  a  child, 
where  the  defense  was  that  the  engine  which  killed  the  child  was  not  being  used  in 
the  defendant's  business  or  with  its  knowledge  or  consent,  evidence  that  it  was  be- 
ing run  by  certain  of  defendant's  men,  to  take  them  home  to  supper ;  that  it  had  been 
so  used  for  upwards  of  three  months  in  an  open  and  notorious  manner,  with  the 
knowledge  of  the  yard-master;  that  the  superintendent  had  seen  it  so  used,  and 
was  in  a  position  to  know  all  about  it, — ^Is  sufficient  to  justify  the  jury  in  finding 
that  the  engine  was  being  used  with  the  knowledge  and  consent  of  the  defendant. 
Railroad  CoMPAifiBB— Nsoliobncb— Failurb  to  Seb  Child  on  Tracks. 

When  an  engine  is  being  run  in  a  city,  on  a  straight^  level  street,  in  broad  day, 
at  a  speed  of  from  8  to  20  miles  per  hour,  and  the  men  on  the  engine  do  not  see  a 
child  on  the  track  until  within  about  30  feet,  /leld,  that  the  engine  was  run  in  a  neg- 
ligent manner  by  those  managing  it. 
Kbouobncb— Intants— Care  of  bt  Parbitt. 

Where  the  mother  set  a  cup  of  bread  and  milk  before  a  child  16  months  old,  and 
went  into  an  adjoining  room  to  strain  milki  and  the  child  wandered  out  of  the  house 
upon  a  railroad  track,  and  was  killed,  It  Is  for  the  jury  to  say  whether  she  was 
guilty  of  contributory  negligence. 
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4.  WrPNESS— COMPBTIKOT— Co-PUlINTXFF. 

In  Missouri,  in  an  action  to  recover  damages  for  killing  of  a  cMld,  it  is  not  error 
to  allow  the  mother,  who  is  one  of  the  co-plaintiffs,  to  testify  in  their  behalf. 

5.  Trial— Instructions  Oitbn  on  Request— E^toppbl  to  Impeach. 

Where  the  defendant  asked  for  instractions,  which  were  giyen  in  substanoe  Im 
the  charge  of  the  court,  he  cannot  be  heard  to  say  that  the  instructions  given  wova 
erroneous. 

Appeal  from  circuit  court,  Monroe  county;  Theodore  Brace,  Judge. 
Prosser  Ray,  Frank  Walker,  and  Strong  dt  Moaman,  for  appellant.    R.  B, 
Anderson,  for  respondents. 

Norton,  C.  J.  This  suit  was  Instituted  in  the  Hannibal  court  of  oommon 
pleas,  by  plaintiffs,  to  recover  damages  for  the  death  of  their  infant  son,  aged 
16  months,  alleged  to  have  been  occasioned  by  the  negligence  of  defendant  in 
running  a  switch-engine  over  Collier  street,  in  the  city  of  Hannibal.  The 
▼enue  of  the  cause  was  changed  to  Monroe  county,  where,  upon  a  trial,  plain- 
tiffs had  judgment  for  $5,G^,  from  which  the  defendant  has  appealed,  and 
assigns  as  the  chief  ground  of  error  the  action  of  the  court  in  refusing  to  sus- 
tain a  demurrer  to  the  evidence,  and  in  giving  and  refusing  instructions. 
The  evidence  tends  to  show  the  following  facts:  That  the  track  of  defend- 
ant's road  is  laid  on  Collier  street,  in  the  city  of  Hannibal,  which  runs  east 
and  west,  and  is  intersected  by  Fourth,  Fifth,  Sixth,  and  Seventh  streets, 
which  run  north  and  south;  that  plaintiffs  lived  on  a  lot  south  of  and  abut- 
ting on  said  Collier  street;  that  their  house  stood  several  feet  back  from  the 
street,  and  was  inclosed  with  a  fence,  in  which  there  was  a  gate  opening  oat 
on  the  street;  that  between  this  gate  and  the  railroad  track  there  was  a  spac« 
of  several  feet.  It  further  appears  that  plaintiffs,  at  the  time  of  the  accident, 
had  five  children,  aged,  respectively,  12,  10, 5.  and  8^  years, — the  youngest 
son,  Willie,  who  was  killed,  being  16  months  old;  that  plaintiffs  had  several 
cows,  and  sold  milk;  that  the  accident  occurred  about  6  o'clock  in  the  even- 
ing; that  plaintiffs  had  milked  their  cows,  and  the  father  was  driving  them 
to  the  pasture,  and  the  two  oldest  children  had  been  sent  with  milk  to  their 
customers;  that  the  mother,  after  giving  Willie,  the  youngest  child,  in  the 
front  room  of  the  house,  a  cup  of  bread  and  milk,  left  him  eating  a  piece  of 
bread,  and  went  into  an  adjoining  room  to  strain  milk,  and  in  about  five 
minutes  was  informed  that  the  child  had  been  run  over  and  killed  by  one  of 
defendant's  engines.  She  testified  that  she  did  not  know  whether  the  door 
of  the  house  and  the  gate  were  open  or  not;  that  she  did  not  miss  the  child 
till  informed  of  his  death.  It  further  appears  that  the  child,  after  being  thus 
left,  wandered  out  of  the  house  onto  the  street  and  defendant's  track,  and  sat 
down  on  the  end  of  a  tie  on  the  south  side  of  the  track,  eating  a  piece  of 
bread;  that  while  sitting  there  he  was  beheaded  by  one  of  defendant's  loco- 
motives or  switch-engines  running  at  a  speed  variously  estimated  by  the 
witnesses  to  be  from  8  to  20  miles  an  hour.  The  evidence  also  tended  to 
show  that  when  the  engine  had  approached  within  90  or  100  yards  of  the 
place  where  the  child  was,  two  men  in  a  wagon  on  the  south  side  of  Collier 
8treet,  seeing  the  dangerous  situation  of  the  child,  warned  those  on  the  engine 
of  the  danger,  one  of  them  testifying  that  as  the  engine  was  passing  within 
16  feet  of  them,  he  threw  up  his  hands,  and  hallooed  as  loud  as  he  could 
*'that  they  would  run  over  the  child;  there  is  a  child  on  the  track;  look  out 
for  the  child;"  ''that  the  men  on  the  engine  did  not  pay  any  attention;"  that 
he  hallooed  loud  enough  to  be  heard  30  yards;  that  the  engine  was  running  15 
miles  an  hour;  that  he  could  not  see  the  spokes  of.  the  driving  wheels, — that 
they  looked  solid;  that  the  wagon  he  was  on,  as  well  as  the  engine,  made  con- 
siderable noise;  that  neither  bell  was  rung  or  whistle  sounded.  The  evi- 
dence is  clear  that  there  was  nothing  to  prevent  those  in  charge  of  the  engine 
from  seeing  the  child  had  they  looked.  It  is  also  shown  that  switoh-engine 
No.  13,  which  beheaded  the  son  of  plaintiff,  was,  at  the  time  the  accident  oo- 
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marred,  being  run  for  the  purpose  of  carrying  Mr.  Ham,  in  the  employ  of  de- 
fendant as  foretoan  of  the  round-house  and  assistant  master  mechanic,  out  to 
his  supper  on  Lyon  street,  between  Ninth  and  Tenth  streets,  where  he  lived. 
The  evidence  further  shows  that  for  six  weeks  or  more  previous  to  the  acci- 
dent this  switch-engine  had  been  run  at  least  twice  a  day  out  on  Ck>llier  street 
to  Eleventh  street, — a  little  over  one  mile. — for  the  purpose  of  carrying  Ham 
and  other  employes  of  defendant  back  and  foith  to  their  meals, — down  in  the 
morning  to  the  shops,  back  at  noon  to  dinner,  and  back  again  to  supper,  and 
tlien  down  to  the  shops;  that  it  was  run  under  the  management  of  Ham;  that 
Ilam  was  on  the  engine,  with  Wilson  as  engineer,  and  Graham  as  fireman; 
that  Wilson's  eyes  were  very  poor;  that  the  week  before  he  had  been  in  St. 
Louis  under  care  of  Dr.  Green,  an  oculist;  that  he  had  been  laid  off  almost 
two  years  on  account  of  his  eyes.  The  evidence  tended  to  show  that  Ham, 
under  his  employment,  had  no  control  over  the  movement  of  switch-engines 
after  they  left  the  round-house;  that  the  exclusive  right  to  control  the  move- 
ments of  all  engines  after  they  left  the  round-house  was  in  the  yard-master 
of  the  switch-engines  while  in  the  yards,  and  in  the  train  dispatcher  and  su- 
perintendent after  they  leave  the  yards. 

Mr.  Lessner,  the  niglit  yard-master,  testified  that  he  saw  switch-engine  13 
go  out,  and  Wilson  as  engineer,  and  Graham,  fireman,  and  several  others, 
vre^  in  it;  that  the  engine  was  used  to  carry  Ham  to  his  supper;  that  he 
never  reported  to  the  yard-master,  Moore,  detentions  caused  by  the  use  of  the 
engine  to  carry  Ham  to  his  meals;  that  he  thought  Moore  had  seen  the  use 
of  the  engine,  as  his  opportunities  were  good;  that  he  never  reported  the  fact 
to  Superintendent  Woodward,  because  he  thought  it  was  Moore's  business  to 
do  so.  He  further  stated  that  he  had  no  authority  as  night  yard-master  to 
send  engine  13  out  on  Collier  street  for  any  purpose  other  than  for  switching 
and  making  up  trains;  that  he  did  not  know  whether  Moore  as  day  yard-master 
ba4  such  authority,  and  could  not  say  whether  he  could  have  stopped  Ham  in 
such  use  of  the  engine. 

Woodward,  a  witness  on  part  of  defendant,  testified  that  in  1879  he  was 
superintendent  of  the  road;  that  his  odice  hours  in  Hannibal  were  from  9 
o'clock  in  the  morning  till  5  o'clock  in  the  evening;  that  he  and  General  Man- 
ager Carson  were  the  only  ofilcers  of  defendant  with  authority  to  permit  an 
employe  at  the  car-shop  or  round-house  to  be  carried  on  an  engine  from  the 
yards  to  the  west  part  of  the  city  for  their  meals ;  that  such  an  order  from 
Carson  would  have  to  pass  through  his  office;  that  he  never  gave  Ham  any 
permission  to  use  an  engine  to  transport  him  back  and  forth  to  his  meals,  and 
that  up  to  the  time  of  the  accident  he  did  not  know  that  the  engine  had  been 
so  used;  that  neither  the  night  nor  day  yard-master  had  authority  to  permit 
Ham  to  use  an  engine  for  any  such  purpose;  that  he  generally  went  to  his 
meals  between  half-past  12  and  half -past  1  o'clock;  that  in  passing  over  the 
track  he  could  see  an  engine  on  the  track  a  half  mile  in  a  western  direction; 
that  he  had  seen  the  engine  hundreds  of  time^  in  going  to  and  back  from  his 
meals,  but  knowing  that  they  were  doing  work  in  the  yards  would  say  noth- 
ing; that  he  would  hardly  ever  s  e  an  engine  go  up  there  but  there  would  be 
a.  half  dozen  persons  on  it.  He  was  asked  if  he  knew  what  the  people  who 
were  on  the  engine  were  doing  at  the  time  he  saw  them,  to  which  he  answered 
he  did  not;  and  in  answer  to  the  question  if  they  were  employes  of  the  road, 
and  what  their  object  was  in  being  transported,  he  thought  some  were  em- 
ployes, and  that  their  object  was  to  get  a  ride  as  near  home  as  possible.  He 
further  stated  that  it  was  the  duty  of  the  agent  and  the  yard-masters  to  know 
to  what  uses  the  switch-engines  were  put;  that  up  to  that  time  he  never  called 
for  any  report,  and  never  received  any,  as  to  how  the  main  track  was  being 
used. 

Graham,  the  fireman,  testified  that  the  track  was  clear;  that  his  attention 
was  attracted  to  some  teams  at  Seventh-Street  crossing,  which  was  beyond 
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where  the  child  was  sitting,  and  that  he  happened  to  cast  his  eyes  down 
nearer  than  he  had  been  looking,  and  saw  the  child  only  sevln  or  eight  feet 
distant. 

Wilson,  the  en|2^ineer,  testi6ed  that  they  started  out  to  take  Ham  home; 
that  they  had  no  switching  to  do  out  where  they  were  going,  and  that  he  did 
not  see  the  child  until  it  was  run  over;  that  after  he  got  over  Sixth-Street 
crossing  BO  or  40  yards.  Ham  hallooed  to  him  to  stop,  after  which  he  did  all 
he  could  to  stop;  that  he  had  no  permission  from  the  general  manager,  super- 
intendent, or  train  dispatcher  to  take  Ham  out  to  his  meals;  the  permission 
he  had  was  from  Ham. 

Ham  testified  that  the  engine  made  the  runs  to  carry  him  home,  and  went 
at  his  request,  and  that  it  did  no  other  business  on  that  trip;  that  he  had  no 
contract  with  the  company  to  be  carried  to  his  meals,  that  he  had  no  permis- 
sion from  Carson  or  Woodward  for  such  use  of  the  engine,  and  that  Wood- 
ward and  Carson  had  no  knowledge  of  such  use,  that  he  knew  of. 

It  is  insisted  that  the  court  erred  in  not  sustaining  a  demurrer  to  this  evi- 
dence. A  demurrer  to  evidence  admits  the  facts  which  it  establishes  or  in- 
tends to  establish,  as  well  as  all  inferences  which  may  be  fairly  drawn  from 
them;  and  in  view  of  the  fact  that  the  evidence  clearly  shows  that  the  use  to 
which  said  engine  had  been  put  by  the  employes  of  defendant  for  from  six 
weeks  to  three  months  before  the  son  of  plaintiff  was  killed  was  a  notorious 
fact  well  known  to  the  employes  of  defendant,  including  the  night  and  day 
yard-masters;  and  in  view  of  the  further  fact  that  while  the  superintendent 
of  the  company  testified  that  the  use  to  which  the  engine  was  put  was  with- 
out his  authority  or  knowledge,  he  in  point  of  fact  was  in  a  position  to  know- 
all  about  it,  and  stated  in  his  evidence  that  he  had  frequently  seen  the  em- 
ployers and  others  riding  on  the  engine,  and  that  their  object  was  to  get  a  ride 
as  near  their  home  as  possible,  the  inference  can  be  fairly  drawn  that  such 
use  of  the  engine  was  acquiesced  in  or  consented  to  by  the  company.  Pioof 
of  the  notoriety  of  a  fact  is  competent  to  show  notice  or  knowledge  of  it  by 
another.  Cramer  v.  Express  Co.,  ^G  Mo.  524.  "He  who  has  knowledge  of 
facts  sufficient  to  put  him  upon  inquiry  is  chargeable  with  notice  ^f  the  fact 
which  inquiry  would  disclose."  Eyerman  v.  Bank,  84  Mo,  408;  Fellows  y. 
Wise,  55  Mo.  413;  Comet  v.  Bertelsmann,  61  Mo.  118.  The  general  office 
of  this  defendant  was  at  Hannibal.  Its  general  superintendent  and  general 
manager  had  offices  there.  One  of  them  lived  at  Palmyra,  and  made  his  office 
hours  from  9  o'clock  in  the  morning  till  5  o'clock  in  the  evening;  the  other 
lived  at  Quincy,  and  was  frequently  in  Hannibal.  These  facts,  in  connection 
with  the  further  fact  that  this  switch-engine  had,  according  to  the  evidence^ 
been  used  from  six  weeks  to  three  months  previous  to  the  accident  in  trans- 
porting defendant's  foreman  of  the  round-house  and  assistant  master  me- 
chanic and  other  employes  back  and  forth  to  their  meals,  and  that  such  fact 
was  notorious,  justified  the  court  in  submitting,  as  it  did,  the  question  to  the 
jury  as  to  whether  such  use  of  the  engine  was  known  to  the  company,  and 
acquiesced  in  or  consented  to  by  it,  and  whether,  in  assenting  to  such  use, 
the  employes  so  using  it  were  engaged  in  the  business  of  the  company.  If  it 
had  appeared  in  evidence  that  the  company  had  agreed  with  Ham  and  other 
employes  in  employing  them  to  transport  them  back  and  forth  to  their  meals 
in  the  switch  engine,  no  question  we  apprehend  could  have  been  raised  but 
that  such  use  would  be  in  the  business  of  the  company. 

It  is  manifest  from  the  facts  in  evidence  that  the  life  of  the  child  was  sac- 
rificed through  gross  carelessness  of  those  running  the  locomotive;  and  the 
court  could  not  have  taken  the  case  from  the  jury  on  the  ground  that  such, 
negligence  occasioned  the  injury,  nor  could  the  court  have  declared,  as  a  mat- 
ter of  law,  that  the  negligence  of  plaintiffs  was  the  proximate  cause  of  the  in* 
jury  and  taken  the  case  from  the  jury  on  that  ground. 

As  to  whether,  after  setting  a  cup  of  bread  and  milk  on  a  chair  before  the 
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child,  the  act  of  the  mother  in  leaving  him  while  he  was  eating,  and  going 
into  an  adjoining  room  to  strain  milk,  was  or  not  negligence  on  her  part,  was 
for  the  jury,  under  proper  instructions.  She,  as  a  prudent  person,  might  well 
liave  supposed  that  the  attraction  of  his  frugal  meal  would  be  sufficient  to  keep 
him  tliere  during  her  absence,  or  that,  if  he  left  it,  it  would  be  to  follow  her 
into  the  room  she  went  into.  Petty  v.  Railway  Co,,  88  Mo.  306;  Drain  v. 
Railway  Co,,  86  Mo.  574. 

It  is  insisted  that  the  court  erred  in  allowing  Mrs.  Reilly  to  testify,  she  be- 
ing a  co-plaintiff  with  her  husband.  It  is  expressly  stilted  in  the  case  of  Bell 
V.  Railroad,  86  Mo.  599,  that  in  such  cases  as  this  the  wife  is  a  competent 
witness. 

Various  objections  are  made  to  the  instructions,  and  among  them  it  is  urged 
that  the  court  erred  in  giving  the  two  following  instructions  of  its  own  mo- 
tion: "(8)  Before  the  jury  can  find  for  the  plaintiffs  in  this  action,  they  must 
establish  by  a  preponderance  of  the  evidence  that  their  child  was  killed  by  an 
engine  being  run  at  the  time,  not  only  by  servants,  agents,  or  employes  of  the 
defendant,  but  also  that  it  was  being  run  upon  the  business  of  the  defendant, 
or  that  said  engine  was  at  the  time  being  run  by  the  defendant's  authority." 
'V13)  Before  the  jury  can  find  for  the  plaintiffs  in  this  action,  they  must  es- 
tablish by  a  preponderance  of  the  evidence  that  their  child  was.  killed  by  an 
engine  being  run,  not  only  by  servants  or  agents  of  defendant,  but  also  that  it 
was  being  run,  at  the  time  the  child  was  killed,  upon  the  business  of  defendant; 
and  if  the  jury  believe  from  the  evidence  that  the  engine  was  being  run  for 
the  purpose  only  of  conveying  Mr.  Ham,  the  foreman  of  the  round-house,  out 
to  the  western  part  of  the  city  of  Hannibal,  for  his  own  purposes  and  personal 
convenience,  after  quitting  his  work  for  the  day,  and  not  upon  the  business 
of  the  company,  then  the  defendant  is  not  liable,  and  the  verdict  must  be  for 
the  defendant,  unless  such  use  of  said  engine  was  authorized  by  the  defend- 
ant/' It  is  claimed  that  these  instructions  are  erroneous  l>ecause  there  was^ 
no  evidence  tending  to  show  that  the  engine,  when  the  child  was  killed,  was 
being  run  on  the  business  of  the  company.  The  objection  cannot  prevail,  for 
the  reason  that  the  record  shows  that  defendant  asked  the  court  to  give  twa 
instructions  couched  in  the  language  used  in  those  given  by  the  court,  with, 
the  exception  that  in  the  first  instruction  the  court  added  the  words:  **0r  that 
said  engine  at  said  time  was  being  run  by  defendant's  authority,"  and  in  ad- 
ding to  the  second  the  words:  '* Unless  such  use  of  said  engine  was  authorized 
by  the  defendant."  Besides,  this  defendant  asked,  and  the  court  gave,  twa 
instructions  requiring  the  jury,  before  they  could  find  for  plaintiffs,  to  find 
either  that  the  engine  was  being  run  in  the  business  of  defendant,  or  that  de- 
fendant authorized  the  engine  to  be  used  in  carrying  Ham  to  his  home.  It  is 
too  late  for  defendant,  after  having  thus  invited  the  court  to  give  such  in- 
structions, to  insist  that  the  court  erred  in  complying  with  the  request.  It  is- 
settled  in  the  following  cases  that  one  party  cannot  t>e  allowed  to  complain  of 
another's  instructions,  where  his  own  announced  the  same  doctrine,  although 
it  be  erroneous.  Thorpe  v.  Railway  Co,,  89  Mo.  650,  2  8.  W.  Rep.  3;  Holmes 
V.  Braidwood,  82  Mo.  610;  Mctfonigle  v.  Daugfierty,  71  Mo.  259;  Smith  v.. 
Ctdligan,  74  Mo.  388;  Davis  v.  Broum,  67  Mo.  313. 

The  question  as  to  whether  the  plaintiffs  or  either  of  them  were  guilty  of 
such  contributory  negligence  as  would  prevent  a  recovery,  as  well  as  the  ques- 
tion whether  the  death  of  plaintiffs'  son  was  occasioned  by  the  negligence  of 
defendant's  servants  while  either  engaged  in  the  business  of  the  master  or 
while  using  the  engine  by  his  authority,  were  all  fairly  submitted  to  the  jury.. 
Taking  the  instructions  as  a  whole,  as  we  must  do,  {Haiischen  v.  CBannoUr 
66  Mo.  289;  Porter  v.  Harrison,  52  Mo.  526;  and  cases  cited;  Marshall  v.  In- 
surance Co,,  43  Mo.  586,)  while  they  may  be  subject  to  verbal  ciiticism,  the 
law  applicable  to  the  case  was  fairly  embraced  in  them,  and  in  a  way  not  cal- 
culated to  mislead  the  jury.    They  recognize  the  correctness  of  the  doctiine 
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that  a  master  is  not  responsible  for  the  negligent  act  of  his  servant,  unless 
done  in  and  about  the  business  of  the  roaster*  or  unless  the  act  in  the  doing 
of  which  the  negligence  occurs  is  sanctioned  or  authorized  by  him.  We  dis- 
cover no  error  justifying  an  interference  with  the  Judgment*  and  it  is  herebj 
aflQrmed. 
All  concur,  except  Rat,  J.,  absent. 


ScHEiDT  et  al,  tj.  Creoelius  et  al. 

{Supreme  Court  of  MUaowrL    March  5, 1888.) 

Wills — ^Pother  to  Sell — Nbcesbitt  fob — ^Impkachmbnt  or  Disorbtioit. 

In  an  action  in  ejectment,  where  the  defendants  (didm  under  a  deed  from  a  pep- 
Bon  who  held  under  a  will,  giving  a  life-estate,  with  power  to  sell,  in  case  of  neces- 
sity, the  deed  may  be  attacked  on  the  ffronnd  that  it  was  not  necessary  to  seU  tbs 
land,  without  first  having  it  set  aside  m  a  court  of  equity. 

Appeal  from  circuit  court,  St.  Louis  county;  W.  W.  Edwards,  Judge. 

Otto  0.  Scheldt  et  al.  brought  suit  in  ejectment  against  Augusta  M.  Cre- 
celius  et  al,  to  recover  certain  lands.  Judgment  for  plaintiffs,  and  defend- 
ants appeal. 

Jf.  F.  Taylor,  for  appellants.  W.  F.  Broadhead  and  /.  W.  McElhinnep^ 
for  respondents. 

Norton,  C.  J.  This  suit  is  hy  ejectment  to  recover  possession  of  certaia 
lands  in  St.  Louis  county,  in  which  the  plaintiff  obtained  judgment,  from 
which  defendants  have  appealed.  The  common  source  of  title  was  admitted 
to  be  in  one  John  D.  Wolis,  who  died  in  January,  1846,  leaving  a  paper  ad- 
roitted  to  probate  as  his  will,  so  much  of  which  as  is  necessary  to  a  disposi- 
tion of  the  questions  arising  in  the  case  is  as  follows:  "That  all  the  property 
which  he  and  his  said  wife  had  in  possession,  be  it  personal  or  real  estate,  or 
outstanding  moneys,  that  is,  all  of  the  specified  property  which  legally  be- 
longed to  him,  should  become  the  sole  property  of  his  wife,  and  should,  ia 
fact,  after  his  death,  be  a  bequest,  gift  and  detise  from  him  to  her;  and  thai 
she  should,  until  her  death,  manage  and  dispose  of  it  as  she  pleased;  and  thai 
he  desired  to  be  understood  as  empowering  her,  in  cases  of  necessity,  to  sell 
not  only  personal  but  real  property.  He  also  desired  that,  after  the  death  of 
his  wife,  the  remainder  of  his  property  should  be  equally  divided  among  his 
children  and  heirs,  as  follows:  That  the  upper  half  of  his  landed  property, 
lying  on  the  county  road,  together  with  the  house  standing  on  it,  should  fall 
to  his  two  oldest  sons,  John  and  Christian,  and  that  the  lower  part,  together 
with  the  buildings  on  it,  should  fall  to  his  daughter  Elizabeth  and  his  young- 
est son,  John  Creorge,  as  bequest."  It  appears  from  the  evidence,  at  the  r^ 
quest  of  the  widow,  Eva  M.  Wolff,  that  in  the  winter  of  1846-47  a  parol  par- 
tition of  the  land,  consisting  of  something  over  200  acrej,  was  made,  under 
which  the  four  children  took  possession  of  their  respective  portions  allotted  to 
them,  cultivated  and  improved  the  same.  The  portion  of  land  in  dispute  in 
this  suit  fell  to  the  daughter  Elizabeth,  she  being  at  that  time  married  to  one 
Hartnian  Herbell,  who  built  a  stone  house  on  it,  and  lived  there.  In  1856  or 
1857  the  said  Eva,  widow  of  said  John,  moved  into  the  house,  and  lived  there 
with  her  daughter  and  family.  In  1857  or  1858  said  Herbell  died,  and  the 
said  Elizabeth,  his  widow,  thereafter  intermarried  with  one  John  Scheldt,  and 
died  in  1872.  She  had  children  by  her  first  marriage,  who  are  the  defendants 
in  this  suit,  and  also  children  by  the  second  marriage,  who  are  the  plaintiffs 
in  this  suit,  and  base  their  right  to  recover  as  heirs  of  said  Elizabeth  under 
the  will  of  said  John  D.  Wolff,  deceased.  The  children  of  said  Elizabeth  by 
her  first  marriage,  and  defendants  in  this  suit,  claim  the  land  in  suit  by 
virtue  of  a  deed  executed  by  said  Eva  M.  Wolff  in  1872,  conveying  to  them  a 
fee  to  the  land  in  suit  after  her  life-estate.    This  deed  was  to  take  effect  in 
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possession  after  the  death  of  said  Eva.  It  recites  that  the  land  was  sold  in 
consideration  of  the  sum  of  one  dollar  and  unpaid  indispensable  services  ren- 
dered, said  services  having  been  matters  of  necessity  towards  the  mainte- 
nance and  existence  of  said  Eva,  and  in  considei-ation  of  similar  services  yet 
to  be  rendered.  Plaintiff  attacked  this  deed  by  evidence  tending  to  show  that 
the  land  was  not  sold  or  conveyed  to  provide  for  the  necessities  of  said  Eva, 
but  for  the  purpose  of  depriving  the  children  of  said  Elizabeth,  by  her  second 
maiTiage,  of  their  interest  in  the  land  under  the  will  in  consequence  of  the 
grantor's  hostility  to  their  father.  It  appears  from  the  record  that  by  consent 
the  issue  tendered  by  this  evidence  was  submitted  to  a  jury  in  the  following 
form:  ''Was  the  execution  of  the  deed  from  Eva  Magdalena  Wolff  to  the  de- 
fendants, read  in  evidence  to  the  jury,  necessary  for  the  support  and  mainte- 
nance of  the  grantor,  and  made  in  good  faith  for  the  purpose  of  securing  such 
support  and  maintenance?"  The  jury  found  the  issue  for  plaintiffs,  and  by 
consent  a  judgment  was  entered  thereon  for  plaintiffs,  and  it  is  from  this 
judgment  that  defendants  have  appealed. 

It  is  contended  by  counsel  that  Mrs.  Wolff  was  to  be  the  sole  judge  as  to 
whether  her  necessities  required  the  sale  of  the  land,  and  that,  having  sold  it 
under  the  power,  the  deed  cannot  be  assailed  at  law.  It  may  be  conceded,  as 
is  contended,  that  Mrs.  Wolff  was  the  donee  of  a  power  under  the  will  of  her 
husband,  and  that,  notwithstanding  the  fact  that  the  deed  to  defendants  did 
not  in  terms  refer  to  the  will,  it  is  to  be  regarded  as  having  been  made  in  ex- 
ecution of  the  power  conferred.  Campbell  v.  JohnaUm,  65  Mo.  439.  While 
this  is  so,  it  is  clear,  we  think,  from  the  terms  of  the  will  that  it  was  the  in- 
tention of  the  testator  to  invest  only  a  life-estate  in  his  wife,  with  the  power 
to  dispose  of  the  fee  in  case  her  necessities  or  actual  needs  required  it;  that 
her  power  to  convey  the  fee  was  dependent  on  a  contingency  which  must  hap- 
pen or  exist  before  the  power  to  thus  dispose  of  the  land  could  be  called  into 
exercise.  And  it  appears  from  the  record  before  us  that  by  the  consent  of 
parties  the  fact  as  to  whether  the  necessity  contemplated  by  the  will  existed 
at  the  time  the  deed  was  executed  was  submitted  to  a  jury,  and  that  the  judg- 
ment by  consent  was  rendered  on  their  finding.  We  do  not  understand  that 
counsel  insist  that  a  deed  executed  under  such  circumstances  as  to  be  a  fraud 
on  the  power  would  be  allowed  to  stand,  but  to  contend  that  such  a  deed  can- 
not be  assailed  in  an  ejectment  suit,  but  should  first  be  set  aside  in  a  court  of 
equity.  Precedents  are  not  wanting  showing  that  such  a  deed  as  the  one  in 
question  can  be  successfully  assailed  in  a  proceeding  by  ejectment.  Exam- 
ples are  to  be  found  in  the  cases  of  Hull  v.  Culver^  34  Conn.  403;  Minot  v. 
Pregcott,  14  Mass.  496;  Stevens  v.  Winahip,  1  Pick.  318.  Two  of  these  cases 
were  ejectment  suits  and  one  a  writ  of  right.  The  question  in  the  case  of 
Hull  V.  Culver,  supra,  which  was  ejectment,  was  as  to  the  construction  of 
the  following  clauses  in  the  will  of  Elizabeth  Culver,  viz.:  "I  give  all  my  es- 
tate to  my  husband.  Ransom  Culver,  to  use  and  improve  during  his  natural 
life;  and  if  he  should  want,  for  his  support,  to  sell  any  part  or  the  whole  of 
it  for  his  maintenance,  my  will  is  that  it  shall  be  at  his  disposal."  The  plain- 
tiff was  an  heir  at  law  of  the  testatrix.  The  defendant  was  in  possession  of 
the  premises  which  were  a  part  of  the  estate  devised,  under  a  conveyance 
from  Ramsom  Culver,  the  devisee.  The  heir  recovered  against  the  grantee 
in  the  dbed,  the  court  holding  that  the  devisee  only  had  the  power  to  convey 
in  case  of  necessity  or  need,  and  that  he  was  not  the  sole  judsre  of  his  neces^ 
sity,  but  the  contingency  was  to  be  his  actual  need,  and  not  his  expectation 
or  opinion  of  it.  So,  in  case  of  Eitelgeorge  v.  Building  Asa^n,  69  Mo.  55,  it 
is  held  when  the  power  in  a  deed  has  not  been  executed  according  to  essen- 
tial conditions,  the  sal^and  deed  will  be  held  to  be  void.  Potvers  v.  Kueck- 
hoff,  41  Mo.  425;  Keohring  v.  Muemminghoff,  61  Mo.  403.  The  question  of 
fact  submitted  to  a  jury,  by  consent,  as  to  whether  the  needs  or  necessities  of 
Mrs.  Wolff  required  the  sale  to  be  made,  their  finding,  nor  the  judgment  ren- 
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dered  upon  it  will  not  be  disturbed,  the  evidence  tending  strongly  to  show 
that  Mrs.  Wolff's  object  in  making  the  deed  was  simply  to  deprive  the  chil- 
dren of  the  second  marriage  of  her  daughter  Elizabeth  of  their  interest  under 
the  will  in  the  land  conveyed.  We  think  that  the  judgment  was  on  the  whole 
record  for  the  right  party,  and  it  is  hereby  affirmed. 
All  concur  except  Hat,  J.,  absent. 


BOGERS  et  al,  v.  Tucker  et  aX, 
(Supreme  Court  of  Missouri,    March  6, 1888.) 

1.  Vbndob  autd  Veitdbb— Debd  to  Seoubb  Fubchasb  Pricb— Debd  to  Sbcttbb  Monbt 
Lent  Vbndbb— Pbioritt. 

A  deed  of  trust  was  given  a  vendor  for  the  balance  of  the  purchase  money,  and 
was  recorded  on  the  same  day  with  the  deed  to  the  vendee,  out  three  hours  after 
the  recordation  of  a  deed  of  trust  given  by  the  vendee  on  the  property  purchased, 
to  secure  one  who  furnished  the  money  to  make  the  cash  payment.  Held,  that  the 
deed  of  trust  given  the  vendor  takes  precedence,  and  is  a  prior  lien. 

:2.  Pabtibs— Defect— Waivbb— Failure  to  Dbmttr. 

The  plaintiff,  in  an  action  to  have  a  certain  deed  of  trust  given  him  declared  a 
prior  lien,  died  pending  the  action.  The  amended  petition  set  out  the  death  of  the 
former  plaintiff,  and  that  the  present  plaintiffs  were  his  onlv  heirs  at  law.  No  objec- 
tions were  made  by  demurrer  on  ground  of  failure  to  make  tne  administrator  a  party. 
HelcL,  that  the  defect,  appearing  on  the  face  of  the  petition,  was  waived  by  failing 
to  demur. 

8.  Same— Necessary  Parties— Action  to  Establish  Lien  of  Deed  of  Trust. 

In  an  action  to  have  a  deed  of  trust  declared  a  prior  lien,  the  trustee  is  not  a  nec- 
essary party  to  the  action.  • 

Norton,  C.  J.,  dissenting. 

Appeal  from  circuit  court,  Perry  county;  James  D.  Fox,  Judge. 

This  was  an  equitable  action,  originally  brought  by  one  William  C.  Rogers, 
as  plaintiff,  against  Sophia  B.  Van  Eeckhaute,  TheodulePicou,  V.  P.  Tucker, 
Ma^  J.  Tucker,  Garter  Sumpter,  William  Eaton,  Peter  J.  Tucker,  and  others, 
to  have  a  deed  of  trust  made  by  Sophia  B.  Van  Eeckhaute  to  Theodule  Picou, 
to  secure  purchase  money  owing  plaintiff,  declared  a  prior  lien  as  against  one 
made  to  Garter  Sumpter,  to  secure  Y.  P.  Tucker  for  money  fumis)^  for  the 
cash  payment.  Pending  the  suit,  William  G.  Rogers  and  Sophia  B.  Van  Eeck- 
haute died,  and  the  heirs  of  each  were  made  parties  plaintiff  and  defendant, 
respectively.  The  present  plaintiffs  and  respondents  are  Mary  E.  Rogers, 
Marion  S.  Rogers,  May  E.  Hall,  adults,  and  Bernette  Rogers,  Evangeline 
Rogers,  and  William  Rogers,  by  their  next  friend,  John  B.  Hilmes.  The  pres- 
ent defendants  arp  V.  P.  Tucker,  Garter  Sumpter,  William  Eaton,  Yenantius 
Van  Eeckhaute,  and  Polycarpus  Van  Eeckhaute,  appellants.  At  the  April  term, 
1884,  the  plaintiffs  dismissed  as  to  all  the  defendants  except  Yarece  P.  Tucker, 
<3arter  Sumpter,  William  Eaton,  Yenantius  Yan  Eeckhaute,  and  Polycarpus 
Yan  Eeckhaute,  as  shown  by  the  record  of  said  dismissal,  and  by  the  record 
•of  the  final  judgment  rendered  in  this  cause.  In  the  said  second  amended  pe- 
tition, Theodule  Picou,  who  was  trustee  in  the  deed  of  trust,  to  the  use  of 
William  G.  Rogers,  as  shown  by  the  second  amended  petition,  was  made  a 
party  defendant,  without  any  reason  therefor  being  assigned  by  said  pleading, 
and  without  any  affirmative  relief  being  asked  against  him.  As  before  stated, 
at  the  April  term,  A.  D.  1884,  plaintiff  dismissed  as  to  the  said  Picou,  since 
which  time  he  has  not  been  a  party  to  this  suit.  Plaintiffs^  petition,  after 
alleging  the  death  of  William  G.  Rogers  pending  the  suit,  and  that  plaintiffs 
are  his  heirs  at  law,  the  death  of  Sophia  B.  Yan  Eeckhaute  pending  said  suit, 
and  that  two  of  the  defendants  are  her  heirs  at  la w,« proceeds  to  allege  that 
William  G.  Rogers,  in  his  life-time,  sold  and  conveyed  certain  real  estate 
therein  described  to  Sophia  B.  Yan  Eeckhaute,  in  her  life-time,  for  the  consid- 
eration of  83,500,  by  deed  dated  February  2,  1877;  and  that  said  Sophia  B. 
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Van  Eeckhaute,  having  preyiooslypaid  $1,000  in  cash,  on  the  28th  day  of  Feb- 
ruary, 1877,  executed  and  delivered  to  Theodule  Picou,  as  trustee  for  William 

0.  liogers,  her  deed  of  trust  on  said  land,  to  secure  the  payment  of  five  prom- 
issory notes,  each  dated  February  2,  1877, — one  for  the  sum  of  $300,  due 
September  1, 1877;  and  the  others  for  $550  each,  due,  respectivelv,  September 

1,  1878,  September  1,  1879,  September  1, 1880,  and  September  1,  1881.  That 
said  deed  of  trust  was  filed  for  record  February  28,  1877.  That  afterwards, 
on  the  same  day  of  the  execution  and  delivery  of  said  deed  of  trust,  co-defend- 
ant y.  P.  Tucker  procured  from  the  said  Sophia  B.  Van  Eeck  haute  a  deed  of 
trust  conveying  said  land  to  Carter  Sumpter,  in  trust,  to  secure  the  payment 
of  a  promissory  note  of  that  date  given  by  the  said  Sophia  B.  Van  Eeckhaute 
to  defendant  Tucker  for  the  sum  of  $650,  payable  12  months  after  date;  and 
that  defendant  took  said  note  and  deed  of  trust  with  actual  knowledge  and 
notice  of  the  previous  execution  of  the  aforesaid  deed  of  trust  to  Theodule  Pi- 
cou; and  that  co-defendant  Tucker  fraudulently  caused  his  deed  of  trust  to 
Sumpter  to  be  filed  for  record  three  hours  prior  to  the  filing  of  the  deed  of 
trust  to  Picou.  That  on  the  80th  day  of  March,  1878,  co-defendant  Tucker 
•caused  said  land  to  be  sold  under  said  deed  of  trust  to  Sumpter,  and  purchased 
said  land  at  said  sale,  and  took  a  conveyance  to  himself  from  the  trustee. 
The  petition  then  alleges  that,  by  reason  of  the  existence  of  the  foregoing 
facts,  a  cloud  rests  upon  the  title  which  was  conveyed  to  said  Theodule  Pi- 
cou as  trustee,  and  that  the  value  of  said  security  is  greatly  impaired;  and 
irreparable  injury  will  result  to  plaintiffs,  as  heirs  of  said  William  C.  Rogers, 
deceased,  unless  said  cloud  is  removed.  The  petition  then  prays  the  court 
to  decree  that  the  said  deed  of  trust  to  the  said  Carter  Sumpter,  and  the 
said  sale  and  deed  made  by  the  said  Sumpter  to  co-defendant  Tucker,  be  de- 
clared fraudulent  and  void  as  far  as  the  same  affects  the  rights  of  plain* 
tiffs ;  and  that  the  deed  of  trust  executed  and  delivered  by  the  said  Sophia  B. 
Van  Eeckhaute  to  the  said  Theodule  Picou,  trustee,  be  declared  and  decreed 
an  existing  and  prior  lien  on  said  land,  paramount  to  the  incumbrance  cre- 
ated by  the  prior  record  of  the  said  deed  of  trust  to  said  Carter  Sumpter ;  and 
also  a  prayer  for  general  relief.  There  was  a  j  udgmen  t  for  the  plaintiffs,  from 
which  the  defendants  appeal. 

John  V.  Noell  and  ChcLS.  A.  Killan,  for  appellants.  /.  Perry  Jolitison,  for 
respondents. 

Black,  J.  This  was  a  suit  for  equitable  relief.  The  facts  were  these: 
William  C.  Rogers,  by  his  deed  dated  the  2d  February,  1877,  conveyed  to 
Mrs.  Eeckhaute  certain  land  in  this  state.  The  deed  was  not  delivered  until 
the  28th  day  of  that  month.  She  then  paid  in  cash  $1,000,  and  executed  Iier 
notes,  maturing  at  different  dates, — the  last  on  1st  September,  1881, — payable 
to  Rogers,  for  the  deferred  payments,  and  secured  the  same  by  a  deed  of  trust 
on  the  land,  except  10  acres,  omitted  by  design.  On  the  28th  February,  1877, 
Mrs.  Eeckhaute  sold  the  10  acres  to  the  defendant  Tucker  for  $350,  and  at 
the  same  time  borrowed  of  him  $650,  and  gave  her  note  therefor,  due  in  one 
year,  secured  by  deed  of  trust  on  the  Rogers  land.  The  money  thus  borrowed, 
and  the  money  received  by  her  for  the  10  acres,  was  paid  to  Rogers,  and  con- 
stituted the  cash  payment  made  by  Mrs.  Eeckhaute  for  the  land.  Both  deeds 
of  trust  were  recorded  on  the  day  they  were  executed,  namely,  the  28th  Feb- 
ruary, 1877.  The  deed  of  trust  for  the  benefit  of  Tucker  was  recorded  first 
by  at>out  three  hours.  Tucker  caused  tlie  land  to  be  sold  under  his  deed  of 
trust  in  1878,  and  he  became  the  purchaser.  Rogers  then  brought  this  suit 
to  have  his  deed  of  trust  declared  the  first  lien.  The  couft  made  a  decree  to 
that  effect,  and  Tucker  appealed.  Tucker,  in  his  answer,  sets  up  an  agree- 
ment with  Rogers  to  the  effect  that  he  was  to  have  the  first  and  prior  lien; 
but  the  assertion  is  without  a  particle  of  evidence  to  support  it,  and  that  issue 
is  therefore  out  of  the  case.    Rogers,  Tucker,  and  Mrs.  Eeckhaute  were  all 
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present  at  her  house  when  the  deeds  and  deeds  of  trust  were  delivered.  Thej 
were  delivered  at  the  same  time,  namely,  the  28th  February,  1877, — the  day 
on  which  both  deeds  of  trust  were  recorded.  The  parties  were  all  conversant 
with  the  different  transactions,  and  the  purposes  for  which  they  were  being 
made;  and  the  question  is  whether  the  Rogers  deed  of  trust  has  priority  over 
that  given  to  Tucker. 

It  has  been  held  that  the  vendor  by  making  a  conveyance,  and  at  the  same 
time  taking  back  a  mortgage  on  the  same  property  for  a  part  of  the  purchase 
money,  does  not  lose  his  vendor's  lien;  that  it  simply  becomes  merged  in  the 
mortgage,  but  not  lost.  Morris  v.  Pate,  81  Mo.  315;  LinvUle  v.  Saoage,  58^ 
Mo.  254.  Again,  it  has  been  said,  in  general  terms,  that  taking  a  mort^^e 
on  the  land  sold  for  the  purchase  money  waives  the  vendor's  lien.  Briscoe  v. 
Callahan,  77  Mo.  .184;  Orreck  v.  Durham,  79  Mo.  177.  The  lien  is  doubtless- 
waived,  there  being  no  express  reservation  of  it,  in  the  sense  that  it  is  not 
available  as  a  basis  for  relief  independent  of  the  mortgage,  for  the  mortgage 
is  the  higher  security;  but  the  mortgage  is  ordinarily  ^en  back  for  the  very 
purpose  of  securing  the  vendor's  priority  for  the  purchase  money,  and  puttings 
it  out  of  the  power  of  the  vendee  to  destroy  or  cut  off  the  priority  by  convey- 
ance and  otherwise.  But,  however  all  this  may  be,  it  is  but  common  lega> 
learning  that  a  mortgage  for  the  purchase  money,  executed  simultaneously 
with  the  deed  to  the  purchaser,  takes  precedence  and  priority  over  liens  aris- 
ing through  the  mortgage.  1  Jones,  Mortg.  §§  464-466 ;  2  Pom.  Eq.  Jur.  §  727. 
The  author  last  cited  goes  on  to  say:  ''The  same  equitable  rule  applies  in  like 
manner  to  a  mortgage  given  by  the  grantee  to  third  persons,  as  a  security  for 
money  loaned  for  the  purpose  of  being  used,  and  which  is  actually  used,  in 
paying  the  purchase  price. "  But  it  does  not  follow  that  the  equity  of  the  third 
person  is  equal  to  that  of  the  vendor  for  the  amount  due  to  him.  The  vendor's^ 
equity  would  seem  to  be  intrinsically  superior  to  that  of  the  third  person. 
He  has  a  right  to  dictate  how  much  shall  be  paid  in  cash,  to  the  end  that  the 
deferred  payments  shall  stand  fully  secured.  We  know  of  no  principle  of  law 
which  requires  him  to  divide  the  security  with  one  who  sees  fit  to  loan  the 
vendee  the  money  to  make  the  cash  payment.  The  mere  fact  that  he  knew 
that  the  third  person  made  the  loan  for  the  purpose  of  making  the  cash  pay- 
ment does  not  amount  to  a  waiver  of  the  priority  which  his  mortgage  for  the 
purchase  money  gives  him.  In  Bank's  Appeal,  91  Pa.  St.  168,  H.,  by  artidee 
of  agreement,  sold  the  land  to  N.  Before  the  latter  had  fully  paid  for  the 
land,  N.  sold  to  P.  and  W.  H.  then  conveyed  directly  to  P.  and  W.,  and  took 
from  them  a  mortgage  to  secure  the  balance  due  by  N.  on  the  land.  N.  at 
the  same  time  took  from  P.  and  W.  a  mortgage  to  secure  the  remainder  which 
they  had  agreed  to  pay  him.  The  deed  and  mortgages  were  executed  and  re- 
corded on  the  same  day,  and  it  was  held  that  the  mortgage  to  H.  was  entitled, 
to  the  preference.  So,  in  Turk  v.  Funk,  68  Mo.  18,  it  was,  in  substance, 
held  that  a  mortgage  given  to  the  vendor  for  part  of  the  purchase  money,  and 
recorded  on  the  same  day  with  the  deed  to  the  vendee,  had  priority  over  a 
mortgage  previously  given  by  the  vendee  to  a  person  who  furnished  the  money 
to  make  the  cash  payment.  It  seems  clear,  both  on  principle  and  authority, 
that  the  Rogers  deed  of  trust  has  the  precedence  over  that  given  to  Tucker, 
and  so  we  rule. 

After  this  suit  had  been  commenced,  the  plaintiff,  William  C.  Bogers,  died, 
and  his  heirs  were  substituted  as  plaintiffs.  It  is  now  insisted  by  defendant 
that  the  suit  should  be  prosecuted  by  the  administrator.  Bogers  died  a  resi- 
dent of  the  state  of  Illinois,  and  it  does  not  appear  whether  there  was  an  ad- 
ministrator in  that^r  this  state.  The  cause  should  have  been  revived  in  the 
name  of  an  administrator;  but  the  amended  petition  sets  out  the  death  of 
Bogers,  and  that  the  present  plaintiffs  are  his  only  heirs  at  law.  No  objec- 
tions were  made  on  the  ground  of  a  defect  of  parties  by  demurrer,  and  the- 
defect  appearing  on  the  face  of  the  petition  was  waived  by  failing  to  demur ». 
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Indeed,  no  such  objection  is  made  in  the  answer,  or  in  the  motion  for  a  new 
trial. 

A  complaint  is  made  that  the  trustee  in  the  Eogers  deed  of  trust  was  not 
made  a  party  plaintiff.  These  trustees  in  deeds  of  trust  to  secure  debt  gen- 
erally have  no  duties  to  perform  save  to  sell  the  property  in  case  of  default  in 
the  payment  of  the  debt.  It  is  not  claimed  or  shown  that  Picou,  the  trustee 
in  the  Rogers  deed  of  trust,  had  or  possessed  any  other  power  than  that  of 
making  sale  in  case  of  default.  He  was  not  the  proper  party  to  foreclose,  by 
suit,  the  deed  of  trust.  In  suits  brought  to  foreclose  the  state's  lien  for  taxes, 
it  is  not  sufficient  to  make  such  a  trustee  a  defendant.  The  holder  of  the  se- 
cured debt  must  be  made  a  defendant,  otherwise  the  deed  of  trust  is  not  fore- 
closed; and  this,  because  the  holder  of  the  secured  debt  is  the  real  party  in  in- 
terest. Stafford  v.  Fizer,  82  Mo.  393;  Bank  v.  Qreioe,  84  Mo.  478.  This  is 
but  a  suit  to  have  the  Rogers  deed  of  trust  declared  a  prior  lien,  and  we  can 
see  no  reason  for  making  the  trustee  a  party  to  the  suit.  He  was  not  a  nec- 
essary party.     The  judgment  is  affirmed. 

Ray,  J.,  absent.    Nobton,  0.  J.,  dissents.    The  other  judges  concur. 


Haney  V,  City  of  Kansas. 
{Supreme  Cov/rt  of  Missouri,    March  6, 188S.) 

1.  Municipal  Corporations— Negligence— Insufficient  Drainage. 

In  an  aoUon  a^inst  a  city  for  damages  occasioned  by  an  overflow  of  water  during 
a  heavy  rain,  evidence  being  introduced^  under  the  pleadings,  tending  to  disprove 
all  the  other  allegations  of  the  complaint,  the  court  properly  refused  to  instruct  the 
lury,  in  substance,  to  find  for  plaintiff,  unless  they  believed  the  damage  was  caused 
oy  the  sole  and  proximate  act  of  God. 

2.  Same. 

In  an  action  against  a  city  for  damages  to  plalntifl^s  property,  occasioned,  during 
a  heavy  rain,  by  the  alleged  negligence  of  the  city  in  tne  care  of  its  streets,  where 
the  instructions  given,  taken  together,  measure  the  duty  of  the  city  by  a  curbing 
and  guttering  sufflcieht  to  carry  off  all  ordinary  rain-falls  without  injury  to  plain- 
tiff's property,  it  is  not  error  to  refuse  to  instruct  the  jury  to  find  for  plaintiff  if 
defendant,  by  its  negligence,  contributed  to  the  damage,  even  though  caused  by 
the  act  of  God.* 

Appeal  from  circuit  court,  Jackson  county;  Turner  A.  Gill,  Judge. 
Albert  Young t  for  appellant. 

Black.  J.  This  is  a  suit  for  damages  to  the  foundation  walls  of  the  plain- 
tiff's building,  and  for  the  loss  of  the  use  of  his  cellar,  and  for  the  destruction 
of  property  stored  therein,  occasioned,  it  is  alleged,  by  negligence  on  the  part 
of  the  defendant  in  allowing  the  curbing,  guttering,  and  sidewalk  near  the 
premises  to  become  and  remain  out  of  repair,  and  by  reason  of  which  water 
ran  into  the  cellar.     The  verdict  was  for  defendant,  and  the  plaintiff  appealed. 

Error  is  assigned  only  in  the  refusal  of  the  court  to  give  the  plaintiff's  third 
and  fourth  instructions.  The  third,  in  substance,  told  the  jury  to  find  for  the 
plaintiff,  unless  they  believed  the  damage  complained  of  was  occasioned  by 
the  act  of  God  as  the  sole  and  proximate  cause.    There  was  evidence  that  the 

>  A  municipal  corporation  invested  by  its  charter  with  authority  to  open,  grade,  and 
pave  streets,  and  construct  such  gutters  and  sewers  as  in  its  judgment  the  public  con- 
venience requires,  although  not  comi)ellable  to  exercise  its  powers,  must,  if  it  under- 
takes to  make  improvements,  adopt  reasonable  plans,  and  is  liable  for  any  negligence 
or  unaklllfulness  in  the  execution  or  construction  of  tne  work  whereby  the  property  of 
private  persons  is  Injured.  Hltchins  v.  Town  of  Frostburg,  (Md.)  11  Atl.  Rep.  826. 
Concerning  the  liabiUty  of  municipal  corporations  for  negligence  in  the  construcuon  of 
sewers,  see  Bice  v.  City  of  EvansviUe,  (Ind.)  9  N.  E.  Rep.  ISS,  and  note;  City  of  Denver 
V.  Rhodes,  (Colo.)  13  Pac.  Rep.  729;  Loughran  v.  City  of  Des  Moines,  (Iowa.)  84  N.  W. 
Rep.  172 :  Defer  V.  City  of  Detroit,  (Mich.)  Id.  6S0 ;  City  of  Terre  Haute  v.  Hudnut,  (Ind.) 
IB  a.  £.  ReT).  686. 
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damage  resulted  from  a  rain-storm  of  extraordinary  and  unusual  violence; 
but  this  was  not  the  only  defense.  Evidence  was  offered,  it  is  said  in  tlie  bill 
of  exceptions,  tending  to  disprove  all  the  allegations  of  the  petition.  This 
instruction  resolves  all  other  issues  in  favor  of  the  plaintiff;  and  that,  too,  in 
the  face  of  the  evidence,  and  regardless  of  the  pleadings.  For  these  reasons 
it  was  properly  refused.  The  fourth  instruction  is  that  "if  you  believe  the 
damage  complained  of  was  caused  by  the  act  of  God,  or  inevitable  accident,  in 
which  the  negligence  of  the  defendant  concurred  and  contributed  to  said  dam- 
age, then  you  must  find  for  the  plaintiff."  It  is  the  settled  law  in  this  state, 
in  respect  of  the  liabilities  of  common  carriers,  that  the  act  of  God  which  will 
excuse  them  must  be  the  sole  cause  of  the  loss  or  injury.  If  the  negligence 
of  the  carrier  miugles  with  the  act  of  God,  and  is  an  active  and  co-operative 
cause,  the  carrier  is  still  liable.  Wolf  \ ,  Express  Co,,  43  Mo.  421;  Read  v. 
RaiU^ad  Co,,  60  Mo.  199;  Pruit  v.  Railroad,  62  Mo.  527.  In  these  cases 
the  carrier  is  regarded  as  an  insurer,  while  in  the  present  case  the  city  is  lia- 
ble only  for  want  of  ordinary  care.  If,  by  reason  of  the  want  of  such  care 
and  prudence,  the  curbing  and  guttering  became  defective  and  out  of  repair, 
and  this  defective  condition  of  the  curbing  and  guttering  became  an  active 
agent  with  the  act  of  God  in  producing  the  damage,  then  the  city  would  be 
liable.  The  commingling  negligence  of  the  city  must  amount  to  the  want  of 
ordinary  care.  Rodgers  v.  Railroad,  67  Cal.  607, 8  Pac.  Rep.  377.  The  court 
in  this  case,  at  the  request  of  the  plaintiff,  told  the  jury  that,  in  order  to  de- 
feat the  suit  on  this  defense,  the  defendant  must  prove  that  the  water  "came 
from  a  rain-storm  of  such  extraordinary,  unusual,  and  great  force  and  vio- 
lence that,  even  if  the  curbing,  guttering,  and  sidewalk  at  the  location  in 
question  had  been  in  a  reasonably  good  and  proper  condition  and  repair,  yet 
the  injury  complained  of  could  not  and  would  not  have  been  avoided."  For 
the  defendant,  the  court,  after  stating  that  the  city  was  not  bound  to  antici- 
pate nor  provide  against  extraordinary  and  unusual  rainfalls,  gave  this  in- 
struction: "If  the  jury  believe  from  the  evidence  that  the  damage  complained 
of  occurred  by  reason  of  an  extraordinary  storm,  and  that  no  damage  would 
have  occurred  from  an  ordinary  i-ainfall  of  water,  then  the  verdict  should  be 
for  the  defendant."  These  instructions,  taken  together,  measure  the  defend- 
ant's duty  by  a  curbing  and  guttering  sufficient  to  carry  off  all  ordinary  rain- 
falls without  damage  to  the  plaintiff  ^s  premises  and  property.  If  no  diamage 
would  have  occurred  from  an  ordinary  rain, — such  a  one  as  is  to  be  expected 
and  anticipated  in  this  climate, — then  the  defendant  had  performed  its  duty, 
and  cannot  be  said  to  have  been  negligent. 

In  view  of  the  instructions  given,  we  conclude  there  was  no  reversible  er- 
ror in  refusing  to  give  the  fourth  asked  by  the  plaintiff.  The  judgment  is 
therefore  affirmed. 

Ray,  J.,  absent.    The  other  judges  concur. 


Rust  et  ah  v.  Gofp. 
(Supreme  Court  of  Missouri,    March  6, 1888.) 

1.  Deed— Present  CJonvbtance— CJontract  to  Ck)NVET— Cohstbuotiok. 

When  an  instrument  is  in  form  a  deed  of  general  warranty,  and  undertakes  and 
does  convey  a  certain  portion  of  land  out  of  a  larger  traot  described,  the  addition  of 
the  words  that  the  grantors  bound  themselves,  **at  some  time,  as  soon  as  said  deed 
could  be  made  for**  scdd  land  **  to  the  grantee,  **  would  not  have  the  effect  of  convert* 
ing  into  a  contract  to  convey  what  the  instrument  shows  was  absolutely  conveyed. 

2.  HusBAJ^D  Ain>  Wife— Acknowledgment  of  Deed— Separatb  EzjJONiiTiONOF'Wira. 

The  certificate  of  acknowledgment  of  a  deed  by  a  man  and  his  wife,  in  an  action 
for  possession  by  one  claiming  under  the  grautee  in  the  deed,  although  prima  facit 
evidence  of  a  compliance  with  the  law,  may  be  impeached  by  showing  that  the  wife 
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was  not  examined  separate  and  apart  from  her  hnsband,  as  recited  In  tiie  oertlfl- 
cate,  and  without  showing  fraud  or  knowledge  of  this  fact  on  the  part  of  the  grantee 
in  the  deed,  or  those  claiming  under  him. 

8.  Sams. 

Where  a  certificate  of  acknowledgment  of  a  deed,  by  a  man  and  his  wife,  is  im- 
peached by  showing  that  the  deed  was  not  acknowledged  by  the  wife,  as  required 
oy  law,  since  the  deed  does  not  affect  her  title,  nor  the  marital  rights  of  the  hus- 
band to  possession,  the  husband  is  the  only  proper  party  in  a  suit  for  possession  of 
the  land. 

Appeal  from  circuit  court,  Jackson  county;  J.  H.  Slover,  Judge. 

Ejectment  by  John  S.  Rust  et  al.  against  William  Goff.  PlaintifiPs  recov- 
ered judgment,  and  defendant  appealed. 

Johnson  <&  Lucas,  for  appellant.  Henry  If,  Ess  and  Lipscomb  d^  Riist, 
for  respondents. 

KoRTON,  0.  J.  This  is  a  suit  in  ejectment  to  recover  possession  of  certain 
land  in  Jackson  county,  in  which  the  plaintiffs  had  judgment,  from  wliich  de- 
fendant has  appealed.  It  appears  from  the  evidence  that  one  Magowan  Pake 
died  in  Jackson  county  in  1868,  leaving  his  widow,  Nancy  J.,  and  two  minor 
children,  namf>d  Carrie  and  Emma;  that  at  the  time  of  his  death  be  owned 
100  acres  of  land,  a  part  of  which  is  involved  in  this  suit;  that  in  August, 
1871,  the  said  widow  married  defendant  Gk>ff,  and  in  February,  1872,  Emma, 
one  of  the  minor  children,  died,  leaving  her  mother,  the  said  Nancy  J.,  and 
her  minor  sister,  Carrie,  her  only  heirs.  In  support  of  plaintiffs*  title,  thej 
put  in  evidence  the  following  writing: 

^GENERAL  WARRANTY  DEED. 

•*This  indenture,  made  on  the  9th  day  of  June,  A.  D.  1875,  by  and  between 
William  Goff  and  Nancy  J.  Goff,  bis  wife,  of  the  county  of  Jackson,  state  of 
Missouri,  parties  of  the  6rst  part,  and  Lafayette  Thouvenell,  of  the  county 
of  Jackson,  in  the  state  of  Missouri,  party  of  the  second  part,  witnesseth,  that 
said  parties  of  the  first  part,  in  consideration  of  the  sum  of  five  hundred  dol- 
lars, to  be  paid  by  the  said  party  of  the  second  part,  the  receipt  of  which  is 
hereby  acknowledged,  do  by  these  presents  grant,  bargain,  sell,  convey,  and 
confirm  unto  the  said  party,  of  the  second  part,  his  heirs  and  assigns,  the  fol- 
lowing described  lots,  tracts,  or  parcels  of  land,  lying,  being,  and  situate  in 
the  county  of  Jackson  and  state  of  Missouri,  to-wi't:  All  of  sixteen  and  two- 
thirds  acres  (16§)  of  land  lying  and  being  situated  in  the  county  of  Jackson 
and  state  of  Missouri,  to  be  hereafter  located,  but  now  undivided,  to-wit: 
The  said  sixteen  and  two-thirds  acres  is  out  of  the  following  tracts  or  sections: 
the  east  half  of  north-east  quarter  of  section  number  seventeen,  and  the  west 
half  of  the  north-east  quarter  of  the  south-west  quarter  of  section  number 
twenty-two;  all  in  township  number  forty-eight,  (48,)  range  thirty-three,  (33,) 
it  being  the  estate  of  Magowan  Pake,  deceased.  And  we,  as  heirs  of  Magowan 
Pake,  bind  ourselves,  at  some  time,  as  soon  as  said  deed  can  be  made  for  the 
sixteen  and  f  acres  to  the  said  Lafayette  Thouvenell  or  his  assigns.  To  have 
and  to  hold  the  premises  aforesaid,  with  all  and  singular  the  rights,  privileges, 
appurtenances,  and  immunities  thereto  belonging,  or  in  anywise  appertaining 
unto  the  said  party  of  the  second  part,  and  unto  his  heirs  and  assigns  forever; 
the  said  Nancy  J.  Goff  and  William  €k>ff  hereby  covenanting  that  they,  as 
heirs,  are  lawfully  seized  of  an  indefeasible  estate  in  fee  in  the  premises  herein 
conveyed;  that  they  have  good  right  to  convey  the  same;  that  the  said  prem- 
ises are  free  and  clear  of  any  incumbrances  done  or  suffered  by  them,  or  those 
under  whom  they  claim ;  and  that  they  will  warrant  and  defend  the  title  to 
the  said  premises  to  the  said  party  of  the  second  part,  and  unto  his  heirs  and 
assigns  forever,  against  the  lawful  claims  and  demands  of  all  persons  whom- 
soever. 
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"In  witness  whereof  the  said  parties  of  the  first  part  have  hereunto  set  their 
hands  and  seals  the  day  and  year  first  above  written. 

"William  Goff.  [Seal.] 

"Nancy  Jane  Goff.    rSeal.j" 

The  execution  of  this  instrument,  according  to  the  certificate  of  Goforth, 
a  notary  public,  was  acknowledged  before  him  on  the  day  of  its  date,  and  the 
certificate  is  in  compliance  with  the  law.  In  further  support  of  their  title, 
plaintiffs  put  in  evidence  a  deed  of  general  warranty  from  said  Thouvenell 
conveying  to  them  "16f  acres  of  land,  undivided  out  of  the  following  de- 
scribed land»  to- wit:  The  east  half  of  the  north-east  quarter  of  section  seven- 
teen, and  the  west  half  of  north-east  quarter  of  the  south-west  quarter  of  section 
twenty-two,  all  in  township  forty-eight,  range  thirty-three  in  Jackson  county, 
Missouri.''  This  deed  was  dated  January  24, 1B84,  acknowledged  on  the  30th 
of  same  month,  and  filed  for  record  on  the  dlst.  Plaintiffs  also  put  in  evi- 
dence a  lease  made  to  said  Thouvenell  by  Goff  and  wife  to  33^  acres  of  said 
land,  bearing  the  same  date  as  the  deed  to  him ;  and  also  evidence  tending  to 
show  that  he  took  possession  under  the  deed  and  lease,  and  remained  in  pos- 
session till  1879,  and  that  Goff  moved  off  the  land  in  1875,  and  moved  back  on 
it  in  1883,  at  which  time  one  Jewell  left  20  acres  of  the  land,  in  the  possession 
of  which  he  had  been  under  a  lease  from  defendant,  and  which  had  expired. 
The  copy  of  a  petition  in  partition  proceedings  instituted  by  Goff  and  wife,  as 
plaintiffs,  against  said  Thouvenell,  in  1877,  for  partition  of  the  whole  of  said 
land,  was  also  put  in  evidence,  from  which  it  appears  that  it  is  there  alleged 
that  Thouvenell  was  the  owner  in  fee  of  16|  or  an  undivided  interest  of 
one-sixth. 

The  material  question  arising  on  the  above  facts  and  record  is,  what  is  the 
effect  of  the  instrument  executed  and  acknowledged  by  Goff  and  wife  on 
the  9th  June,  1875?  It  is  insisted,  on  the  one  side,  that  it  took  effect  as  a 
deed,  and  conveyed  to  Thouvenell  16f  acres  of  land  out  of  the  100  acres  de- 
scribed, or  an  undivided  one-sixth  thereof.  On  the  other  side,  it  is  claimed 
that  it  only  amounts  to  a  contract  to  convey  at  a  future  time  said  16  f  acres. 
The  court  held  it  to  be  effectual  as  a  deed,  and  that  it  conveyed  sixteen  and 
two-thirds  acres  of  said  land,  or  an  undivided  one-sixth  thereof,  to  Thouve- 
nell, and  this  holding  is  assigned  for  error.  We  ^re  of  the  opinion  that  this 
was  a  correct  ruling.  The  instrument  is  in  form  a  deed  of  general  warranty, 
and  undertakes  and  does  convey  16f  acres  out  of  the  100  acres  described  in 
it;  and  after  a  particular  description  of  the  land  conveyed,  showing  it  to  be  an 
undivided  interest  in  a  larger  tract,  the  mere  addition  of  the  words  that  the 
grantors  bound  themselves,  "at  some  time,  as  soon  as  said  deed  could  be 
made  for  sixteen  and  }  acres  to  the  grantee, "  could  not  have  the  effect  of 
converting  into  a  contract  to  convey  what  the  instrument  shows  on  its  face 
was  absolutely  conveyed.  It  would  be  more  consistent  with  rules  of  construc- 
tion to  hold  that  these  words  were  intended  either  as  a  further  assurance  of 
title,  or  that  if,  in  the  division  of  the  land  in  kind  made  by  the  paities  inter- 
ested therein,  it  became  necessary  to  execute  deeds  to  the  respective  portions 
allotted  to  the  owners,  that  they  would  execute  a  deed  to  the  portion  allotted 
to  Thouvenell  on  such  division.  This  is  especially  so,  in  view  of  the  fact  that 
in  the  partition  proceedings  instituted  by  defendant,  two  years  after  the  exe- 
cution of  the  deed,  it  is  averred  that  Goff  and  wife  had  by  warranty  deed  con- 
veyed one  undivided  sixth  part  of  the  premises  absolutely  in  fee-simple  to  said 
Thouvenell. 

In  the  certificate  of  the  notary  who  took  the  acknowledgment  of  the  parties 
to  this  deed,  it  is  stated  that  Mrs.  Goff  was  examinod  separately  and  apart 
from  her  husband.  In  the  progress  of  the  trial,  evidence  was  introduced 
tending  to  impeach  this  statement  of  the  certificate,  and  to  show  that  no  such 
privy  examination  was  made.  Notwithstanding  this  evidence*  the  court  gave 
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iiwtructions,  over  defendant's  objection,  authorfzing  plaintiffs  to  recover  even 
though  there  was  in  fact  no  separate  examination  of  Mrs.  GofiP  by  the  notary 
when  he  took  her  acknowledgment.  The  court  in  giving  these  instructions 
«eemsto  have  entertained  th^  idea  that  unless  Thauvenell  and  plaintiffs,  his 
granteea,  had  notice  that  Mrs.  Goff  was  not  in  fact  examined  separately  and 
apart  from  her  husband,  that  the  certificate  of  the  notary  was  conclusive.  It 
has  been  held  in  so  many  cases  as  to  become  a  rule  in  this  state  that  a  certifi- 
cate of  acknowledgment  of  a  married  woman's  deed,  made  by  a  proper  ofii- 
cer,  in  substantial  compliance  with  the  law,  is  prima  /acw,  but  not  conclu- 
sive, evidence  of  the  acknowledgment,  and  that  it  may  be  impeachetl,  and  for 
auch  purpose  it  is  not  necessary  to  show  fraud  or  imposition  practiced  on  the 
grantor.  ^Uffen  v.  Bauer,  70  Mo.  399;  Wannell  v.  Kern,  hi  Mo.  480;  Sharpe 
V.  McPike,  62  Mo.  300;  Belo  v,  Mayes,  79  Mo.  70.  The  right  to  impeach  the 
certificate  of  the  officer  taking  the  acknowledgment  of  a  married  woman  to  a 
deed  conveying  her  land  was  not  in  any  of  these  cases  made  to  depend  on  the 
fact  that  the  grantee  either  practiced  a  fraud  on  the  grantor,  or  had  knowl- 
•edge  that  the  ofiicer  taking  the  acknowledgment  did  not  subject  her  to  such 
an  examination  as  the  law  required.  This  is  unquestionably  so  as  between 
grantor  and  gi-antee,  and  no  reason  is  perceived  why  the  principle  should  not 
be  applied  to  one  claiming  under  a  grantee  in  a  deed,  when  the  officer  taking 
the  acknowledgment  certified  falsely  that  the  law  had  been  complied  with  in 
taking  it.  It  may  be  proper  to  say,  in  this  connection,  that,  to  overthrow 
the  certificate  of  the  ofiicer,  the  evidence  should  be  clear,  cogent,  and  convinc- 
ing. It  is  held  in  case  of  Bartlett  v.  O'Donoghiie,  72  Mo.  564,  that  a  deed  to 
the  real  estate  of  the  wife,  not  acknowledged  by  her  as  the  law  requires, 
<^n,  as  to  her,  have  no  effect  as  a  conveyance  of  her  title,  nor  can  it  be  held 
to  convey  the  marital  rights  of  the  husband  to  possession ;  and  it  follows  from 
this  that  if  Mrs.  Goff  was  not  in  fact  examined  by  the  notary  separately  and 
apart  from  her  husband,  and  that  fact  is  made  to  appear  by  a  clear  and  con- 
vincing preponderance  of  the  evidence,  that  the  deed  to  Thouvenell  neither 
passed  her  interest,  nor  any  interest  of  her  husband.  It  is  held  in  the  case  of 
Bledsoe  v.  8imms,  53  Mo.  308,  that  the  husband  is  the  proper  and  only  party 
to  be  made  a  defendant  in  a  suit  for  lands  claimed  to  belong  to  the  wife.  Wilr 
son  V.  Oaraghty^  70  Mo.  517;  Gray  v.  Dryden,  79  Mo.  106, — are  to  the  same 
effect.  Under  this  ruling,  no  error  was  committed  by  the  trial  court  in  refus- 
ing to  make  Mrs.  Goff  a  party  defendant. 

For  the  error  noted  in  giving  instructions,  the  judgment  is  reversed,  and 
cause  remanded. 

All  concur*  except  Bay,  J.,  absent. 


Gbigsby  V,  Stapleton, 
{Supreme  Court  of  Missouri    March  5, 1888.) 
SA1.E— Latent  Defect— Texas  Fever. 

Plaintiff  sold  cattVe  to  defendant  at  a  sound  price,  knowing  that  tbey  had  Texas 
fever,  and  that  some  of  them  had  died  from  the  disease.  Defendant  did  not  know 
that  they  were  diseased,  nor  that  any  had  died.  Texas  fever  is  a  disease  not  easily 
detected,  except  by  those  acquainted  with  it.  Held  a  fraudulent  concealment 
bv  plaintiff  of  a  latent -defect,  and  that  the  doctrine  of  caveat  emptor  did  not  ap- 
ply. 

Appeal  from  circuit  court,  Nodaway  county;  H.  S.  Kelley,  Judge. 

Suit  by  Francis  J.  Grigsby  against  James  Stapleton.  Judgment  for  plain- 
tiff, and,  after  motion  for  a  new  trial,  defendant  appeals. 

Johnston  cfe  Craig^  for  appellant.  Edwards  <&  Ellison  and  W,  W.  Ramsay, 
for  respondent. 

Blaok,  J.  This  was  a  suit  in  two  counts.  The  first  declares  for  the  con- 
tract price  of  100  head  of  cattle  sold  by  the  plaintiff  to  the  defendant;  the 
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second  seeks  to  recover  the  value  of  the  saiiie  cattle.  The  contract  price,  as 
well  as  the  value,  is  alleged  to  have  been  $3,431.25.  The  answer  is — First, 
a  general  denial ;  second,  fraudulent  representation  as  to  tlie  health  and  con- 
dition of  the  cattle;  third,  fraudulent  concealment  of  the  fact  that  they  had 
the  Spanish  or  Texas  fever;  fourth,  tender  of  their  value  in  their  diseased 
condition.  Plaintiff  purchased  105  head  of  cattle  at  the  stock-yards  in 
Kansas  City  on  Friday,  the  25th  July,  1884,  at  $3.60  per  cwt.  He  shipped 
them  to  Barnard  on  siaturday.  Mr.  Bay,  plaintiff's  agent,  attended  to  the 
shipment,  and  accompanied  the  cattle.  Ray  says  it  was  reported  in  the  yards, 
before  he  left  Kansas  City,  that  the  cattle  were  sick*  with  Texas  fever; 
some  persons  said  they  were  sick,  and  some  said  they  were  not.  When  the 
cattle  arrived  at  Barnard,  Ray  told  the  plaintiff  of  the  report,  and  that  the 
cattle  were  in  bad  condition;  that  one  died  in  the  yards  at  Kansas  City,  before 
loading,  and  another  died  in  the  cars  on  the  way.  On  Sunday  morning  the 
plaintiff  started  with  them  to  his  home.  After  driving  them  a  mile  or  so,  he 
says  he  concluded  to  and  did  drive  them  back  to  the  yards,  because  they  were 
wild.  One  of  them  died  on  this  drive,  and  two  more  died  in  the  pen  at 
Barnard  before  the  sale  to  defendant.  There  is  much  evidence  tending  to 
show  that  the  plaintiff  drove  cattle  back,  because  he  was  afraid  to  take 
them  to  his  neighborhood,  and  that  he  knew  they  were  diseased,  and  dying 
from  the  fever.  He  made  no  disclosure  of  the  fact  that  the  cattle  were  sick 
to  defendant,  nor  that  they  were  reported  to  have  the  fever.  Defendant 
bargained  for  the  cattle  on  Sunday  afternoon,  and  on  Monday  morning  com- 
pleted the  contract  at  $3.75  per  cwt.,  and  at  once  shipped  them  to  Chicago. 
Thirty  died  on  the  way;  twenty  were  condemned  by  the  health olfioer.  It  is 
shown  beyond  all  question  that  they  all  had  the  Texas  fever.  The  court,  by 
the  first  instruction  given  at  the  request  of  the  plaintiff,  told  the  jury  that 
if  **  plaintiff  made  no  representations  to  defendant  as  to  the  health  or  condition 
of  said  cattle  to  influence  defendant  to  believe  said  cattle  were  sound  or  in 
healthy  condition,  but,  on  the  contrary,  defendant  bought  said  cattle  on 
actual  view  of  the  same,  and  relying  on  his  own  judgment  as  to  their  health 
and  condition,  then  the  jury  will  find  for  the  plaintiff;  *  *  *  and,  if  the 
cattle  were  bought  by  the  defendant  in  the  manner  above  stated  it  makes 
no  difference  whether  said  cattle,  or  any  of  them,  were,  at  the  time  of  said 
sale,  affected  with  Texas  fever  or  other  disease,  or  whether  plaintiff  did  or  did 
not  know  of  their  being  so  diseased,  as,  under  such  circumstances,  he  would 
buy  at  his  own  risk  and  peril. " 

Caveat  emptor  is  the  general  rule  of  the  common  law.  If  defects  in  the 
property  sold  are  patent,  and  might  be  discovered  by  the  exercise  of  ordinary 
attention,  and  the  buyer  has  an  opportunity  to  inspect  the  property,  the  law 
does  not  require  the  vendor  to  point  out  defects.  But  there  are  cases  where 
it  becomes  the  duty  of  the  seller  to  point  out  and  disclose  latent  defects. 
Parsons  says  the  rule  seems  to  be  that  a  concealment  or  misrepresentation  as 
to  extrinsic  facts  which  affect  the  market  value  of  the  things  sold,  is  not  fraud- 
ulent, while  the  same  concealment  of  defects  in  the  articles  themselves  would 
be  fraudulent.  2  Pars.  Cont.  (6th  Ed. )  775.  When  an  article  is  sold  for  a  par- 
ticular purpose,  the  suppression  of  a  fact  by  the  vendor,  which  fact  makes  the 
article  unfit  for  the  purposes  for  which  it  was  sold,  is  a  deceit; and,  as  a  general 
rule,  a  material  latent  defect  must  be  disclosed  when  the  article  is  offered  for 
sale,  or  the  sale  will  be  avoided.  1  Whart.  Cont.  §  248.  Tlie  sale  of  animals 
which  the  seller  knows,  but  the  purchaser  does  not,  have  a  contagious  dis- 
ease, should  be  regarded  as  a  fraud,  when  the  facts  of  the  disease  is  not  dis- 
closed. Cooley,  Torts,  481.  Kerr  says:  "Defects,  however,  which  are 
latent,  or  circumstances  materially  affecting  the  subject-matter  of  a  sale,  of 
which  the  purchaser  has  no  means,  or  at  least  has  no  equal  means,  of  knowl- 
edge, must,  if  known  to  the  seller,  be  disclosed."  Kerr,  Fraud,  A  M.  (Ed. 
by  Bump,)  101.    In  Cardioell  s ,  McClelland,  SSneed,  150,  the  action  was 
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for  fraud  in  the  sale  of  an  unsound  horse.  The  court  had  instructed  that 
if  the  buyer  relies  upon  his  own  judgment  and  observations,  and  the  seller 
makes  no  representations  that  are  untrue,  or  says  nothing,  the  buyer  takes 
the  property  at  his  own  risk.  This  instruction  was  held  to  be  erroneous,  the 
court  saying,  if  the  seller  knows  of  a  latent  defect  in  the  property  that 
could  not  be  discovered  by  a  raan  of  ordinary  observation,  he  is  bound  to  dis- 
close it.  In  Jeffrey  v.  Bigelow,  13  Wend.  518,  the  defendants,  through  their 
agent,  sold  a  flock  of  sheep  to  the  plaintiff.  Soon  after  the  sale  a  disease 
known  as  the  "scab"  made  its  appearance  among  the  sheep.  It  was  in  sub- 
stance said,  had  the  defendants  made  the  sale  in  person,  and  known  the 
sheep  were  diseased,  it  would  have  been  their  duty  to  have  informed  the 
purchaser;  and  the  defendants  were  held  liable  for  the  deceit.  In  the  case  of 
McAdams  v.  Cates,  24  Mo.  223,  the  plaintiff  made  an  exchange  or  swap 
for  a  filly,  unsound  from  the  loss  of  her  teeth.  The  court,  after  a  careful  re- 
view of  the  authorities  as  they  then  stood,  announced  this  conclusion:  **If 
the  defect  complained  of  in  the  present  case  was  unknown  to  the  plaintiff, 
and  of  such  a  character  that  he  would  not  have  made  the  exchange  had  he 
known  of  it,  and  was  a  latent  defect  such  as  would  have  ordinarily  escaped 
the  observation  of  men  engaged  in  buying  horses,  and  the  defendant,  know- 
ing this,  allowed  the  plaintiff  to  exchange  without  communicating  the  de- 
fect, he  was  guilty  of  a  fraudulent  concealment,  and  must  answer  for  it." 
This  case  was  followed,  and  the  principal  reasserted,  in  Barron  v.  Alexander^ 
27  Mo.  530.  Hill  v.  Balls,  2  Hurl.  &  N.  299,  seems  to  teach  a  different  doc- 
trine; but  the  cases  in  this  court,  supported  as  they  are,  must  be  taken  as  the 
established  law  of  this  state. 

There  is  no  claim  in  this  case  that  defendant  knew  these  cattle  were  diseased. 
It  seems  to  be  conceded  on  all  hands  that  Texas  fever  is  a  disease  not  easily 
detected,  except  by  those  having  had  experience  with  it.  The  cattle  were 
sold  to  the  defendant  at  a  sound  price.  If,  therefore,  plaintiff  knew  they 
had  the  Texas  fever,  or  any  other  disease  materially  affecting  their  value 
upon  the  market,  and  did  not  disclose  the  same  to  the  defendant,  he  was 
guilty  of  fraudulent  concealmept  of  a  latent  defect.  It  is  not  necessary  to 
this  defense  that  there  should  be  any  warranty  or  representations  as  to  health 
or  condition  of  the  cattle.  Indeed,  so  far  as  this  case  is  concerned,  if  the 
cattle  had  been  pronounced  by  some  of  the  cattle-men  to  have  the  Texas 
fever,  and,  after  knowledge  of  that  report  came  to  plaintiff,  some  of  them  to 
his  knowledge  died  from  sickness,  then  he  should  have  disclosed  these  facts 
to  the  defendant.  They  were  circumstances  materially  affecting  the  value  of 
the  cattle  for  the  purposes  for  which  they  were  bought,  or  for  any  other  pur- 
pose, and  of  which  defendant,  on  all  the  evidence,  had  no  equal  means  of 
knowledge.  To  withhold  these  circumstances  was  a  deceit,  in  the  absence  of 
proof  that  defendant  possessed  such  information.  It  follows  that  the  first 
instruction  is  radically  wrong,  and  that  the  second  given  at  the  request  of 
the  plaintiff  is  equally  vicious.  The  judgment  is  reversed,  and  the  cause 
remanded. 

Ray,  J.,  absent.    The  other  judges  concur. 


McManus  tJ.  Gregory  et  al. 

{Supreme  Court  of  Missouri    March  5, 1888.) 

AucnoTf— Vendor's  Reservation  to  Redeem. 

An  auctioneer  sells  the  following  land,  reserving  the  right  to  redeem  by  pajnnent 
of  a  bonus  for  each  piece  sold:  The  west  25  feet  of  Nos.  1511  and  1518  Clark  av- 
enue, advertised  "  block  210,  50  ft.  front  by  175  feet ; "  with  the  privilege  to  the  pur- 
chaser of  taking  the  east  25  feet  at  same  price.  Plalntitf  took  both,  paid  $50  down, 
and  accepted,  ^thout  complaint,  a  receipt  expressing  the  aggregate  consideration 
in  one  sum,  and  indorsed,  ^Redemption  fee,  |20. "  Held,  the  land  was  subject  to  re- 
demption by  payment  of  one  bonus. 
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Appeal  from  St.  Louis  circuit  court;  Amos  M.  Thayer,  Judge. 

Action  by  Camilla  S.  McManus  against  Michael  A.  Gregory  and  others. 
The  order  sustaining  a  demurrer  to  the  complaint  was,  upon  appeal,  reversed 
by  the  St.  Louis  court  of  appeals.  Answer  was  made  by,  and  judgment  ren- 
dered for,  the  defendants.  A  motion  for  a  new  trial  was  denied,  and  plain- 
tiff appealed  to  the  St.  Louis  court  of  appeals,  and  the  case  was  by  said  court 
certified  to  this  court. 

D.  D.  Fassett  and  Sim  T.  Price,  for  appellants.  Dyer,  Lee  &  Ellis,  for  re- 
spondent. 

Black,  J.  This  was  an  action  for  the  specific  performance  of  a  contract 
for  the  sale  of  real  estate.  The  facts  disclosed  on  the  trial  are  these:  Fisher 
&  Co.,  real-estate  agents,  issued  a  prospectus  or  hand-book  of  a  proposed  auc- 
tion sale  of  various  parcels  of  property  belonging  to  their  patrons.  The  terms 
of  the  sale,  as  therein  set  forth,  so  far  as  material  to  this  case,  are  as  follows: 
"If,  however,  any  piece  of  property  is  knocked  down  at  the  sale  at  a  price 
that  the  owner  considers  too  great  a  sacrifice,  he  will  have  the  right,  witliin 
forty-eight  hours  after  the  sale,  to  redeem  the  same  by  paying  a  bonus  of  not 
less  than  seven  dollars  and  not  more  than  thirty  dollars.  This  sum,  together 
with  the  earnest  money,  will  be  turned  over  to  the  purchaser,  and  sale  de- 
clared off,"  etc.  "Deposit:  $30.00  required  down  on  purchase  of  property  on 
$1,000  or  under;  $50.00  on  sales  between  $1,000  and  $2,000;  $75.00  on  sales 
between  $2,000  and  $5,000,  and  so  on.  The  part  of  each  plat  colored  red  is 
the  property  for  sale. "  Among  the  property  thus  advertised  for  sale  was  a 
parcel  owned  by  the  defendants,  and  designated  by  red  color  on  plat  No.  29 
of  the  prospectus.  The  property  is  described  in  the  hand-book  as  Nos.  1511 
and  1513,  Clark  house,  block  210,  50  ft.  front  by  175  feet,  with  two  houses 
thereon,  which  are  described.  The  numbers  are  evidently  street  numbers. 
The  auctioneer,  on  reaching  this  property,  offered  for  sale  the  west  25  feet, 
and  at  the  same  time  stated  that  the  purchaser  would  have  the  privilege  of 
taking  the  other  part  at  the  same  price.  Plaintiff,  through  her  son  and  a  Mr. 
Keely,  bid  off  No.  1513  at  $4,075,  and  elected  to  take  No.  1511  at  the  same 
price.  The  clerk  of  the  auctioneer  then  placed  upon  that  part  of  the  plat  col- 
ored red  the  figures  $4,075  in  two  places,  and  upon  another  part  wrote, 
"Camilla  S.  McManus,  $8,150."  Keely,  for  the  plaintiff,  not  having  seen 
these  memoranda  of  the  auctioneer,  handed  to  Fisher  &  Co.  fifty  dollars,  and 
received  therefor  the  following  receipt: 

"Received  of  Camilla  S.  McManus,  fifty  dollars,  account  purchase  of  house 
1511  and  1513  Clark  avenue,  block  210,  per  plat  No.  29,  catalogue  of  to-day's 
sale.  Sold  for  the  sum  of  $8,150,  subject  to  approval  of  owner,  per  condition 
of  sale.  Gregory  Heirs, 

"By  Fisher  &  Co.,  Agents." 

Before  delivering  the  receipt,  Fisher  &  Co.  indorsed  thereon,  "Redemption 
fee,  $20. "  Defendants  tendered  to  plai  ntiff  the  $50,  and  also  $20,  which  bei  ng 
refused,  they  then  delivered  her  the  $50,  and  a  redemption  fee  of  $30,  which 
was  also  refused,  on  the  ground  that  she  was  entitled  to  two  redemption  fees 
of  $30  each.  The  petition  prays  for  a  decree  as  to  both  numbers;  but  the 
claim  of  the  plaintiff  now  is  that  there  was  a  separate  auction  sale  of  No. 
1511;  that  no  redemption  fee  was  tendered  as  to  the  saleof  that  number,  and, 
as  to  that,  she  is  entitled  to  have  the  contract  specifically  enforced.  The  case 
is  here  on  all  of  the  evidence,  whereas  it  was  considered  by  the  court  of  ap- 
peals on  a  demurrer  to  the  petition.     16  Mo.  App.  376. 

Where  land  is  sold  at  auction  in  separate  lots,  and  several  of  the  lots  are 
purchased  by  the  same  person,  the  contract  is  not  an  entire  one,  but  the  sale 
of  each  lot  is  a  distinct  contract.  Van  Eps  v.  Mayor,  etc.,  12  Johns.  436;  Wells 
y.Day,  124  Mass.  38;  1  Pars.  Cont.  (6th  Ed.)  495.  The  author  cited  pro- 
ceeds to  say:    "  Where  the  contract  is  written  and  signed  for  the  purchase  of 
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several  lots  at  one  aggregate  price,  it  is  one  contract;  and  this  is  so,  where 
this  contract  was  subsequent  to  a  sale  of  the  same  lots  severally,  and  at  sev- 
eral prices,  to  the  same  purchaser."  So  the  parties  may,  by  their  subsequent 
dealings,  convert  two  or  more  distinct  contracts  into  an  entire  one,  as  by  en- 
tering into  one  agreement  for  the  sale  of  the  several  subject-matters  at  one 
aggregate  price.  Fry,  Spec.  Perf.  §  540.  Whether  this  transaction  should 
be  considered  as  one  or  two  contracts,  as  matters  stood  when  the  auctioneer 
knocked  down  No.  1513,  and  the  plaintiff  made  her  election  to  take  the  other, 
is  a  question  of  no  importance  in  this  case,  in  view  of  what  subsequently 
transpired.  Nor  do  we  regard  the  mtunoranda  made  by  the  auctioneer  as 
having  any  controlling  influence. — FirsU  because  they  are  quite  as  consistent 
with  the  theory  of  a  single  sale  as  that  of  a  divisible  contract;  and,  second, 
because  the  receipt  was  given  and  accepted  without  any  regard  to  them. 
The  receipt  given  by  Fisher  &  Co.,  when  the  plaintiff  made  the  deposit,  was 
designed  to,  and  does,  when  taken  in  connection  with  the  advertisement  of 
the  sales,  express  the  contract  between  the  parties.  It  shows  a  sale  of  the  two 
numbers  at  one  price  of  68,150.  The  plaintiff  made  but  one  deposit,  and 
made  no  indication  that  she  intended  a  deposit  for  two  transactions.  Had 
she  supposed  there  were  two  contracts,  she  should  have  made  her  deposits, 
and  requested  a  receipt,  accordingly.  She  accepted  the  receipt  with  the  one 
redemption  fee  Indorsed  thereon,  and  that,  too,  without  comphiint.  The  re- 
ceipt and  the  contract  of  the  parties  show  that  they  intended  to,  and  did,  con- 
vert the  transaction  into  one  indivisible  contract.  Plaintiff  made,  and  in- 
tended to  make,  but  one  deposit,  and  she  was  entitled  to  but  one  redemption 
fee.    The  judgment  is  therefore  affirmed. 

Rat,  J.,  absent.    The  other  judges  concur. 


State  tj.  Bailey. 
(Supreme  Court  of  Missouri,    March  5, 1888.) 

1,  Cbiminai^  Law— Continuance— Absence  op  Counsel. 

In  a  trial  for  an  assault  with  intent  to  kill,  it  is  not  error  to  refuse  defendant's 
motion  for  a  continuance  on  the  ground  that  counsel  whom  he  had  consulted  was 
sick,  and  unable  to  attend  the  trial,  there  being  nothing  complicated  in  the  case, 
and  one  of  such  attorney's  partners,  with  another  lawyer,  beine  present,  and  trying 
the  case  j  nor  is  it  error  to  permit  the  prosecuting  attorney  to  file  counter-aiBdavits 
in  opposing  such  a  motion. 

9.  Homicide — Assault  with  Iktent  to  Kill— New  Tbial— Evii>ence  op  Previous 
Threats. 

In  a  trial  for  an  assault  with  intent  to  kill,  where  the  principal  question  was,  as  to 
who  was  the  aggressor,  on  which  point  there  was  much  testimony  pro  and  co?i, 
held,  that  a  new  trial  should  be  granted  where  new  evidence  is  discovered  that  the 
wounded  man  had,  on  an  occasion  prior  to  the  affray,  threatened  to  kill  the  defend- 
ant, and  that  he  would  kill  him  before  sundown. 

Appeal  from  circuit  court,  Clark  county;  Ben  E.  Turner,  Judge. 
J.  W.  Howard^  for  appellant.     The  Attorney  General  and  T.  L.  Montgom- 
ery, for  respondent. 

Sherwood,  J.  The  defendant,  Bailey,  was  indicted,  under  the  provisions 
of  section  1263,  for  an  assault  with  intent  to  kill  one  Horton,  by  shooting  him 
with  a  pistol.  Being  tried,  he  was  convicted,  and  sentenced  to  imprisonment 
in  the  penitentiary  for  the  term  of  two  years  and  six  months.  The  errors  as- 
signed are:  (1)  Refusal  to  grant  a  continuance  of  the  cause,  applied  for  on 
the  ground  of  the  sickness  of  one  of  the  defendant's  counsel;  (2)  permitting  the 
prosecuting  attorney  to  resist  the  granting  of  a  continuance  by  filing  counter- 
affidavits;  (3)  denying  the  motion  of  the  defendant  for  a  new  trial,  which  was 
based  upon  the  ground  of  newly-discovered  evidence. 

1.  There  was  no  error  in  denying  the  defendant  a  continuance.    It  is  true 
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that  the  counsel  be  bad  consulted  in  the  cause  was  prevented  from  attending^ 
at  that  term  of  court,  owing  to  illness;  but  the  facts  of  this  case  were  few  and 
simple,  and.  besides,  the  particular  attorney  who  was  consulted  was  a  mem- 
ber of  a  firm  of  lawyers,  known  as  Matlock,  Hiller  &  Howard,  one  of  which 
firm,  assisted  by  another  attorney,  defended  the  defendant  on  the  trial.  If  it 
reasonably  appeared  that  defendant  had  suffered  any  prejudice  in  conse- 
quence of  his  application  in  this  behalf  being  denied,  a  different  question 
might  arise;  one  not  now  before  tbis  court. 

2.  Nor  was  error  committed  in  allowing  the  prosecuting  attorney  to  file  a 
counter-afiidavit.  There  being  no  statute  governing  this  point  of  practice,  it 
was  long  ago  ruled  by  this  court  that  it  was  within  the  discretion  of  the  trial 
court  to  permit  the  filing  of  counter-alfidavits.  Higgs  v.  Fenton,  3  Mo.  28. 
It  is  true,  in  (ihat  case,  the  application  for  a  continuance  was  grounded  on  the 
absence  of  a  witness;  but  this  does  not  affect  the  principle. 

3.  Relative  to  third  error  assigned:  In  this  case  it  is  difficult  to  tell 
who  was  the  aggressor.  If  Horton,  the  prosecuting  witness,  and  Morrison^ 
who  was  with  him  at  the  time  of  the  shooting,  are  to  be  credited,  Bailey,  the 
defendant,  was  the  assailant,  and  the  only  one  to  blame  in  the  matter.  Their 
story,  in  brief,  is  that  Horton  and  Morrison  were  riding  two  mules  of  the 
former,  who  had  a  bar  of  iron  in  his  right  hand,  when  they  met  Bailey  walk- 
ing, and,  upon  Horton  asking  Bailey  if  he  had  clubbed  his  mules,  he  called 

him  a  d d  liar,  ordered  him  to  get  off  the  mule;  and  while  he  was  in  the 

act  of  doing  so,  Bailey,  who  was  some  15  feet  distant,  began  firing, — one  ball 
striking  Horton  on  the  left  leg,  and  glancing  along  the  shoulder;  another  ball 
passing  through  his  clothing,  grazing  his  breast;  and  the  third  going  through 
the  nose  of  his  mule.  If,  on  the  other  hand,  the  defendant  is  to  be  believed, 
Horton  was  the  aggressor.  When  they  met,  he  accused  Bailey  of  having 
clubbed  his  mules,  and,  upon  the  latter  denying  it,  called  him  a  liar,  and,  hav- 
ing a  large  bar  of  iron  in  his  right  hand,  began  to  dismount;  whereupon 
Bailey  told  him  not  to  come  towards  him  with  that  iron,  and,  when  Horton 
got  on  the  ground,  fired  the  revolver  into  the  air,  and  told  him  to  stop; 
but  he  came  around  the  head  of  the  mule,  when  Bailey  fired  again;  and  when 
Horton  came  around  the  head  of  the  mule,  and  towards  Bailey,  again,  with 
the  iron  in  his  hand,  Bailey  fired  the  third  and  last  shot,  and,  when  Horton 
got  up,  told  him  to  go  home;  that  he  could  kill  him,  but  did  not  want  to  do 
it.  Two  witnesses  who  were  at  work  in  the  field,  in  full  view  of  the  parties, 
but  not  within  ear-shot,  state  that,  when  Horton  and  Bailey  met,  the  latter 
turned  out  of  the  road,  and  that  Horton  was  on  the  ground  before  the  first 
shot  was  fired.  It  was  also  in  evidence  that  Horton  bore  the  reputation  of  a 
dangerous  man,  and,  some  two  weeks  before  the  affray,  had  tried  to  provoke 
a  difficulty  with  Bailey;  had  followed  him  through  the  streets  of  Kahoka,  and 
had  compelled  him  to  take  refuge  in  the  saloon  of  one  Shannon,  and,  while 
Horton  was  in  front  of  Shannon's  saloon,  a  revolver  dropped  from  his  pocket; 
Bailey,  it  seems,  being  in  the  back  room  at  the  time.  And  it  was  in  conse- 
quence of  this  occurrence  at  Kahoka  that  Bailey  bought  the  pistol  with  which 
the  shooting  was  done,  and  had  carried  with  him  down  to  the  time  of  the 
affray.  The  newly-discovered  evidence  was  to  the  effect  that  on  this  occasion 
one  Spangler  had  heard  Horton,  after  being  pushed  back  out  of  the  saloon  by 
Sliannon,  say  that  he  intended  to  kill  Bailey,  and  that,  shortly  before  Horton 
started  home,  he  again  threatened  to  kill  Bailey  before  sundown.  These 
threats  were  not  communicated  to  Bailey,  or  any  one  else,  till  after  the  trial. 
I  am  of  opinion  that  the  motion  for  a  new  trial,  based  upon  this  newly-dis- 
covered evidence,  should  have  prevailed.  The  evidence  was  not  cumulative, 
— that  is,  evidence  of  the  same  kind,  to  the  same  point,  or  that  already  intro- 
duced,— since  on  the  trial  there  was  no  evidence  of  threats  introduced.  "Evi- 
dence is  cumulative  which  merely  multiplies  witnesses  to  any  one  or  more  of 
those  facts  before  investigated,  or  only  adds  other  circumstances  of  the  same 
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general  character.  But  that  evidence  which  brings  to  light  some  new  and  in- 
dependent truth  of  a  different  character,  altliough  it  tend  to  prove  the  same 
proposition  or  ground  of  claim  before  insisted  on,  is  not  cumulative,  within 
the  true  meaning  of  the  rule  on  this  subject."  8  Grab.  &  W.  New  Trials, 
1053-1057.  Of  course,  if  it  be  clear  that  the  new  evidence  will  have  no  effect 
upon  another  verdict,  the  motion  for  a  new  trial  should  be  denied;  but,  if  it 
be  doubtful  how  the  evidence  would  affect  the  result,  the  motion  should  be 
granted.  The  court,  in  such  cases,  should  not  attempt  to  pronounce  for  the 
jury  in  advance,  but  should  give  them  an  opportunity  to  pass  upon  the  evi* 
dence,  if  competent  and  material,  and  to  determine  its  weight  for  themselves. 
Id.  1044.  If  the  evidence  would  have  a  tendency  to  shape  the  verdict  of  the 
jury  in  a  new  trial,  the  motion  should  prevail.  State  v.  Murray,  91  Mo. 
95,  8  S.  W.  Rep.  897.  In  this  state  it  is  well  settled  that,  where  it  is  in  doubt 
who  is  the  aggressor  in  an  affray,  uncommunicated  threats  are  admissible  in 
evidence  to  show  the  purpose  of  such  aggressor,  and  his  animmt  towards  the 
accused.  State  v.  Dotvna,  91  Mo.  19, 8  S.  W.  Rep.  219,  and  cases  cited.  The 
theory  of  the  admission  of  such  evidence  is  this:  that,  in  cases  of  doubt  as  to 
who  made  the  first  assault,  evidence  of  uncommunicated  threats  are  admis- 
sible to  prove  who  is  the  real  aggressor;  it  being  more  likely  that  one  who 
bad  made  previous  hostile  threats,  or  previous  hostile  preparations,  was  the 
initiator  of  the  strife,  than  if  he  had  made  no  such  threats  or  preparations. 
In  a  word,  in  doubtful  cases,  such  evidence  is  receivable  to  shed  what  light  it 
may  on  the  question  at  issue,  and  to  assist  in  fixing  the  guilt  where  properly 
it  belongs.    Whart.  Crim.  Ev.  §  757. 

As  the  result  of  these  views,  the  refusal  of  the  trial  court  to  grant  a  new 
trial  must  be  held  reversible  error,  and  that  the  judgment  be  reversed,  and  the 
cause  remanded. 

All  concur,  except  Bay»  J.,  absent 


HuBEB  V,  Tickler, 
(Supreme  Court  of  MiaaovH.    March  5, 1888.) 

TAXJLTIOlf— PAtlCBNT— FaILURB  TO  ENTER. 

A  tax  on  land  of  a  non-resident  was  duly  paid,  but  the  collector  failed  to  enter 
such  payment  on  his  tax-book,  and  afterwards  commenced  suit  in  the  name  of  the 
state  to  enforce  its  lien,  in  which  suit  judgment  was  given  by  default.  After  judg- 
ment, and  before  execution  issued,  the  owner  of  the  land  produced  the  I'eceipt  of 
the  collector,  who  acknowledged  it  genuine,  and  made  entry  of  the  payment  on  his 
tax-book.  Subsequently,  execution  issued,  under  which  the  land  was  sold.  Held, 
that  the  purchaser  took  no  title. 

Error  to  circuit  court,  Adair  county;  Ellison,  Judge. 

Ejectment  by  J.  F.  Huber,  plaintiff  in  error,  against  S.  M.  Pickler,  de- 
fendant in  error. 

F.  M.  Harrington^  for  plaintiff  in  error.  Smith,  Silber  cfe  Broum,  for  de- 
fendant in  error. 

Norton,  C.  J.  This  suit  is  by  ejectment  to  recover  the  possession  of  the 
N.  \  of  N.  W.  4  of  section  29,  township  61,  range  16,  in  Adair  county,  in 
which  judgment  was  rendered  for  defendant,  and  from  which  plaintiff  has 
prosecuted  writ  of  error.  It  appears  from  the  evidence  that,  previous  to 
1870,  one  Comstock  owned  the  land  in  dispute,  and  in  that  year  conveyed  it 
to  one  P.  A.  Lee,  who  remained  the  owner  till  January  5,  1878,  when  he 
conveyed  it  to  one  Jackman,  who  owned  it  till  the  10th  of  September,  1878, 
when,  for  the  consideration  of  $500,  he  conveyed  it  to  plaintiff.  All  these 
deeds  were  duly  recorded,  and  constitute  plaintiff's  title.  Defendant,  to 
overcome  plaintiff's  right  to  recover  on  this  title,  put  in  evidence  a  tax  deed 
conveying  the  said  land  to  D.  S.  Hooper,  and  also  a  deed  from  said  Hooper 
conveying  the  same  to  defendant.    It  appears  from  the  tax  deed  and  other 
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evidence  that  on  the  23d  of  October,  1879.  in  a  suit  instittited  in  the  name  ot 
the  state,  at  the  relation  of  H.  W.  Snyder,  collector  of  the  revenue  of  Adair 
county,  against  defendant,  as  a  non-resident  of  the  state,  to  enforce  the  lien 
of  the  state  for  delinquent  taxes  assessed  on  said  land  for  the  year  1876,  the 
court  rendered  judgment  by  default  for  the  amount  of  said  tax,  interest,  and 
cost;  that  on  this  judgment  an  execution  was  issued,  and  ddivered  to  the 
sheriff,  on  the  21st  day  of  December,  1879,  under  which  he  sold  the  land  in 
question  to  said  D.  S.  Hooper  on  the  10th  day  of  February,  1880,  for  the  sum 
of  $23.75.  It  further  clearly  appears  that  said  P.  A.  Lee,  on  the  23d  of  Feb- 
ruaiy,  1877,  paid  said  Snyder,  collector  of  the  revenue  of  said  county,  the 
whole  amount  of  the  taxes  assessed  or  levied  upon  said  land  for  the  year 
1876,  and  took  his  receipt,  but  that  said  collector  failed  to  perform  his  duty 
in  making  an  entry  on  his  tax-book  showing  such  payment*  but,  on  the  con- 
trary, returned  the  land  delinquent  for  the  tax  of  that  year,  and  in  August, 
1879,  commenced  a  suit  in  the  name  of  the  state  to  enforce  its  lien  for  the 
taxes  of  1876,  which  culminated  on  the  28d  c^  October,  1879,  in  the  judg- 
ment by  default,  execution,  and  sale  recited  in  said  sheriff's  deed  to  said 
Hooper.  The  said  suit  was  against  plaintiff,  who  was  a  non-resident  of  the 
state,  as  was  also  said  Jackman  and  Lee,  through  whom  he  claimed.  He  was 
brought  by  order  of  publication  of  notice,  and  the  judgment  was  by  default. 
It  further  appears  that  none  of  the  parties  were  otherwise  notified  of  the  pen- 
dency of  this  suit,  and  knew  nothing  of  it  until  after  the  rendition  of  the 
judgment,  and  that  on  the  4th  of  December,  1879, — seventeen  days  before  the 
execution  issued  on  said  judgment  camu  to  the  hands  of  the  sheriff,  and  more 
than  two  months  before  he  made  the  sale  under  it, —  the  said  Collector 
Snyder's  receipt,  showing  the  full  payment  of  the  taxes  for  1876  on  said  land 
by  said  P.  A.  Lee,  who  was  at  that  time  the  owner,  was  exhibited  to  Snyder, 
who  admitted  Its  genuineness,  and  the  payment  of  the  taxes  as  therein 
stated,  and  that  he  then  made  an  entry  on  the  back  tax -book  showing  the 
production  of  the  receipt,  and  agreed  that  the  matter  should  be  proceeded 
with  no  further,  and  that  he  would  so  instruct  the  attorney  who  brought  the 
suit. 

It  is  well  settled  that  a  purchaser  at  a  judicial  sale  takes  no  title  to  the  land 
purchased,  although  bought  in  good  faith,  when  the  judgment  had  been  sat- 
isfied prior  to  the  sale  under  an  execution  issued  thereon.  McClure  v.  Logan, 
59  Mo.  234.  In  the  case  cited  it  appears  that  a  judgment  had  been  rendered 
against  McLure,  who  was  a  non-resident  of  the  state,  which  judgment  had 
been  paid  in  October,  1869,  and  his  land  was  sold  in  the  following  April,  on 
an  execution  which  issued  on  said  judgment.  McLure  brought  suit  to  can- 
cel and  annul  the  deed  to  the  purchaser,  and  it  was  held  that  the  judgment 
having  been  satisfied  before  the  sale,  that  the  purchaser  got  no  title,  and  that 
after  payment  of  the  judgment,  it  devolved  entirely  on  the  plaintiff  in  the 
judgment  to  have  it  satisfied.  Vide  Durette  v.  Briggs,  47  Mo.  356;  Huff  v. 
Morton,  83  Mo.  402.  The  principle  announced  in  the  case  cited  dominates 
the  case  before  us.  If,  in  the  suit  brought  by  Snyder  against  plaintiff  to  en- 
force the  payment  of  the  tax  for  1876,  he  had  appeared,  and  produced  the 
said  Snyder's  receipt  for  the  taxes  of  that  year,  no  judgment  could  or  would 
have  been  rendered  against  him.  And  it  is  equally  clear,  under  the  author- 
ity of  the  case  above  cited,  that  if  after  the  rendition  of  the  judgment,  and 
before  any  sale  took  place  under  it,  the  said  Synder's  receipt  was  shown  to  him 
for  the  taxes  of  the  year  on  which  the  judgment  was  rendered,  and  the  said 
collector  accepted  the  same  as  payment  and  satisfaction,  and  entered  the  pay- 
ment on  the  back  tax-book, — a  public  record,  and,  as  such,  impai-ting  notice, — 
agreeing,  in  effect,  at  the  same  time,  to  satisfy  the  judgment  by  directing  the 
attorney  who  brought  the  suit  to  proceed  no  further  with  it,  that  a  purchaser 
at  an  execution  sale  thereafter  made  under  the  judgment  took  no  title  in 
virtue  thereof.    The  tax-payer  in  this  case  did  all  that  he  was  required  to  do, 
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80  far  as  tte  pajrment  of  the  taxes  for  the  year  1876  was  concerned.  These 
he  paid.  There  was  no  delinquency  on  his  part.  The  delinquency  was  on 
the  part  of  the  collector  in  not  complying  with  section  6758,  He  v.  St.,  and  in 
not  entering  on  the  tax-book,  opposite  and  agaiust  the  tract  of  land,  the  tax 
paid  when  he  collected  it,  and  in  falsely  or  mistakenly  returning  the  land 
delinquent,  when  in  truth  and  fact  it  was  not  delinquent,  and  in  then  insti- 
tuting a  suit  to  recover  a  tax  which  had  been  paid  him  more  than  two  years 
before  the  suit  was  brought.  To  deprive  a  non-resident  owner  of  land  of  his 
property,  under  the  facts  in  evidence  in  this  case,  would  be  a  travesty  on 
justice,  and  I  cannot  believe  that  the  legislature  ever  intended  such  results 
to  take  place,  but,  on  the  contrary,  that  l^y,  in  section  6791,  seemed  to  con- 
template just  such  a  contingency  as  the  case  in  hand  presents,  and  provided 
to  meet  it  as  follows:  **Any  collector  of  the  public  revenue  for  the  state 
*  *  *  who  shall  fail  to  make  return  of  all  lands,  tenements,  or  other  real 
estate  to  the  proper  ofiicer,  according  to  law,  on  which  the  taxes  have  been 
duly  paid,  so  that  the  same  shall,  by  the  cause  of  his  negligence,  delinquency, 
or  misconduct,  be  advertised  and  sold  as  delinquent  lands,  shall  forfeit  to  the 
innocent  purchaser  in  good  faith  of  such  lands,  at  the  time  and  place  ap- 
pointed for  the  public  sale  of  the  same,  one  hundred  per  cent,  damages  on 
the  sum  so  paid  by  the  innocent  purchaser  to  such  collector,  and  ten  per  cent, 
per  annum  interest  thereon  until  the  same  is  paid  to  such  purchaser,  recover- 
able in  any  court  having  competent  jurisdiction." 

The  bill  of  exceptions,  having  been  filed  within  the  time  agreed  upon  by 
the  parties,  is  sufficiently  authenticated,  under  the  ruling  of  this  court  ifi  case 
of  Mine  v.  Railroad  Co.,  88  Mo.  392. 

For  the  reasons  given  the  judgment  will  be  reversed,  and  cause  remanded. 

All  concur,  except  Bay,  J.,  absent. 


Williams  o.  Edwards. 
{Supreme  Court  of  MissouH.    March  19, 1888.) 

1.  WiTNKSS  — TbAI^SAOTIONB    WITH  DECEASED  —  CJONTBAOT    WITH    DECEASED  AOBKT  OF 

Corporation. 

Rev.  St.  Mo.  i  4010,  providing  that  where  one  of  the  parties  to  the  contract  in  is- 
sne  is  dead,  the  other  party  snail  not  testify  in  his  own  favor,  prohibits  a  party 
from  testifying  in  his  own  behalf  to  an  oral  contract  made  between  him  and  a  oor- 

S oration,  when  the  latter's  agent,  who  made  the  contract  for  the  corporation,  is 
ead. 

2.  Same— Transactions  with  Dbobassd  Parties— Contract  with  Corporation— Dis- 

solution. 

But  such  statute  does  not  prevent  a  party  from  testifying  because  the  corpora- 
tion with  which  he  contracted  has  since  been  dissolved,  the  statute  referring  only 
to  natural  death. 
8.  Principal  and  Aoent— Power  of  Aoent  to  Bind  Principal— Declarations. 

Declarations  and  agreements  made  by  the  solicitinR  agent  of  an  insurance  com- 
pany, in  regard  to  the  settlement  of  a  note  and  trust  deed  held  by  the  company,  are 
not  admissible  in  evidence  against  the  corporation,  unless  it  is  first  shown  that  the 
matters  referred  to  were  witnin  the  scope  of  his  agency. 

Appeal  from  circuit  court,  Macon  county;  Andrew  Ellison,  Judge. 

This  is  an  action  of  ejectment  brought  by  John  F.  Williams,  superintendent 
of  the  insurance  department  of  Missouri,  against  Charles  S.  Edwards.  De- 
fendant obtained  judgment,  and  plaintiff  appeals. 

W.  8,  Relfe  and  John  T.  Jones,  for  appellant.  Bli  /•  Newton  and  Dysart 
&  MitcTiell,  for  respondent. 

Sherwood,  J.  Ejectment  for  land  in  Macon  county.  Answer  of  defend- 
ant, a  general  denial,  and  to  the  effect  that  the  note  secured  by  the  deed  of 
trust  given  by  him,  and  under  which  the  land  was  sold,  had  been  satisfied 
prior  to  the  sale;  and  there  was  a  primer  asking  that  the  deed  of  trust  be  de- 
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dared  satisfied;  the  deed  of  the  trustee  made  bj  virtue  thereof  te  the  St. 
Louis  Life  Insurance  Ck)mpan7,  and  tlie  deed  to  the  Life  Association  of  America, 
be  set  aside,  etc. ;  and  for  other  and  further  relief.  Reply  puts  in  issue  the  alle- 
gations of  the  answer  as  to  payment,  etc.  The  cause  came  on  for  hearing, 
and  *' plaintiff's  title  papers  were  regular  in  every  respect,  consisting  of  (1) 
deed  of  trust  from  C.  8.  Edwards  to  Thos.  A.  Russell,  trustee  of  Mount  (My 
Mutual  Life  Insurance  Company,  dated  June  30,  1870,  and  recorded  July  2, 
1870,  in  book  12,  at  page  14.  (2)  Thos.  A.  Russell,  trustee,  to  6t.  Louia 
Life  Insurance  Company,  trustee's  deed  sale,  made  as  authorized  in  said  deed 
of  trust,  dated  June  20,  1874;  recorded  June  28,  1874,  in  book  19,  page  383. 
(8)  Charter  of  Columbia  Life  Insurance  Company,  successor  to  St.  Louia 
Life  Insurance  Company,  dated  January  29.  1876.  (4)  Columbia  Life  In- 
surance Company  to  Life  Association  of  America,  warranty  deed,  dated 
February  6,  1877;  recorded  February  19,  1877,  in  book  27,  page 54;  consider- 
ation, $1,2()0.  (5)  Decree  of  the  circuit  court  of  St.  Louis  adjudging  said  Lif« 
Association  of  America  insolvent,  and  appointing  the  superintendent  of  insur- 
ance department  receiver  thereof.  It  was  admitted  that  John  F.  Williams  is 
such  superintendent. "  And  there  were  admissions  made  by  the  parties  liti- 
gant that  showed  the  paper  title  to  the  premises  was  in  the  plaintiff.  On  his 
part,  the  defendant,  in  his  testimony,  ** admitted  the  execution  of  the  deed  of 
trust  above  described,  but  claimed  that,  prior  to  the  sale  thereunder,  he  had 
made  a  settlement  with  T.  G.  Sharp,  who  was  then  agent  of  the  Mound  City 
Life  Insurance  Company,  authorized  to  solicit  insurance  for  said  company. 
That  the  arrangement  with  said  Sharp  was  that  defendant  was  to  surrender 
a  life  policy  he  held  in  said  company,  in  full  payment  and  satisfaction  of  said 
deed  of  trust.  That  Sharp  afterwards  told  him  it  was  all  right,  and  he  might 
rest  easy.  Thought  his  talk  with  Sharp  about  a  settlement  was  in  1878.  That 
Sharp  had  been  dead  more  than  a  year.  That  he  never  received  any  release 
of  any  kind  from  the  insurance  company,  and  paid  no  further  attention  to 
the  matter  after  his  talk  with  Sharp.  Told  Sharp  to  do  the  best  he  could  for 
him.  Never  got  his  note,  and  paid  no  further  attention  to  it. "  After  this 
conversation  with  Sharp,  he  never  asked  for  a  release  from  the  company, 
never  took  up  his  notes,  nor  took  the  pains  to  ascertain  whether  satisfaction 
was  entered  on  the  margin  of  the  record  of  the  deed  of  trust.  The  records  of 
the  insurance  company,  offered  in  evidence  by  plaintiff  in  rebuttal,  showed 
that  the  settlement  testified  to  by  defendant  only  went  to  the  extent  of  his 
surrendering  his  old  life  policy  in  exchange  for  a  paid-up  policy  issued  to  him 
for  $375;  and  did  not  include  his  principal  note  for  $500,  and  interest  notes 
secured  by  the  deed  of  trust;  and  it  seems  difhcult  to  understand  how  the 
jury  could  allow  this  unaided,  uncorroborated  testimony  of  the  defendant, 
vague  and  inconclusive  as  it  w&s.  to  countervail  that  offered  by  the  plaintiff, 
as  aforesaid. 

1.  Objection  was  taken  to  the  defendant  testifying,  because  the  Life  Asso- 
ciation of  America  was  dead,  and  in  the  hands  of  receiver,  etc.  This  point 
is  too  frivolous  for  discussion.  The  statute  only  refers  to  natural  death, — 
death  of  persons, — and  not  to  defunct  corporations. 

2.  Objection  was  also  taken  to  the  defendant  testifying  as  to  conversation 
had  with  Sharp,  on  the  ground  that  it  was  not  shown,  as  a  preliminary  step 
to  the  admission  of  his  conversations,  declarations,  and  agreements,  that  he 
had  any  authority  to  bind  the  company  in  regard  to  the  matters  detailed  in 
the  testimony  of  the  defendant.  As  there  was  no  such  foundation  laid  of 
agency  or  authority  on  the  part  of  Sharp,  this  objection  was  well  taken.  1 
Greenl.  Ev.  §  114. 

8.  Further  objection  was  made  to  the  defendant  testifying  as  to  conversa- 
tions had  with  Sharp,  on  the  ground  that  Sharp,  according  to  the  testimony 
of  the  defendant,  was  the  "contracting  agent'*  of  the  corporation,  and  that, 
he  being  dead,  the  defendant  was  not  a  competent  witness  as  to  any  admis- 
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fiions,  declarations,  or  contracts  ho  maj  have  mada  According  to  the  rule 
laid  down  by  Wharton,  thid  point  was  valid.  That  writer  says:  '* Under  stat- 
utes which  exclude  the  surviving  party  to  a  contract,  the  death  of  a  contract- 
ing acent  excludes  the  surviving  party  who  contracted  with  him."  1  Whart. 
Ev.  §  469.  This  principle  is  recognized  in  Stanton  v.  Hyant  41  Mo.  510, 
where  surviving  partners  brought  an  action,  quantum  meruit,  and  the  de- 
fendant set  up  a  special  contract  made  by  a  deceased  partner  as  agent  of  the 
firm.  The  surviving  partners  were  permitted  to  testify  touching  the  facts 
constituting  their  cause  of  action,  and  so,  also,  was  the  defendant  in  rebuttal; 
but  he  was  not  permitted  to  testify  respecting  the  special  contract,  which,  if 
•enforced,  would  have  defeated  the  action  of  the  plaintiffs;  and  this  ruling  was 
affirmed,  Waqnek,  J.,  remarking:  '*The  suit  was  not  instituted  on  the  con- 
tract. It  was  denied  that  any  contract  existed.  The  surviving  plaintiffs 
knew  nothing  about  it;  and  to  permit  Ryan,  by  his  own  testimony,  to  come 
in  and  set  it  up,  and  prove  its  terms,  when  Stanton^s  lips  were  sealed  by 
death,  and  could  not  be  there,  to  contradict,  qualify,  or  explain  his  statements, 
is  at  war  with  justice,  and  certainly  not  authorized  by  law."  The  same  doc- 
trine was  announced  in  Butts  v.  Phelps,  79  Mo.  302,  where  the  facts  sought 
to  be  introduced  in  evidence  were  virtually  the  same  as  in  the  former  case. 
The  object  of  the  statute  is  to  guard  against  false  testimony  by  the  survivor, 
and,  in  order  to  do  this,  it  establishes  a  rule  of  mutuality,  by  which,  when  the 
lips  of  one  contracting  party  are  closed  by  death,  the  lips  of  the  other  party 
are  closed  by  law.  And  this  principle  remains  unaltered,  as  well  where  the 
contracting  agent  of  a  corporation  dies,  as  where  the  contracting  agent  of  a 
firm  dies;  and  the  dangers  and  the  mischiefs  of  any  other  rule  would  be  as 
great  in  the  former  as  in  the  latter  case.  A  corporation  can  only  speak  and  act 
through  agents.  The  agent  represents  the  corporation,  and  if,  after  the  death 
of  an  agent  of  a  corporation,  it  were  admissible  for  a  party  to  come  in  and 
testify  to  a  contract  made  with  such  deceased  agent, — testify  to  facts  un- 
known to  the  corporation,  or  any  of  its  other  agents, — it  is  easy  to  see  that 
corporations  would  be' without  protection,  where  others  in  like  circumstances 
are  fully  protected.  I  believe  the  statute,  in  theory  and  in  reason,  is  broad 
enough  to  include  within  its  beneficent  provisions  the  contracting  agent  of  a 
corporation,  as  well  as  the  contracting  agent  of  a  firm. 

For  the  errors  aforesaid,  the  judgment  is  reversed^  and  the  cause  re- 
manded. 

Bay,  J.,  absent.    The  other  judges  concur. 


Stone  v.  Hunt. 

[Supreme  Court  of  MissofwrL    March  19, 1888.) 

1.  Kkoliobnoe — Cabeless  Teabino  Down  of  Walls. 

In  an  action  for  injury  caused  to  the  goods  in  plaintifTs  store  by  negligence  In 
tearing  down  the  walls  of  defendant's  adjoining  building,  an  instruction  oiiarging 
that  if  defendant  owned  the  adioining  building,  and  knew  its  walls  to  be  unsafe, 
and  "knew,  or  by  the  exercise  of  reasonable  care  might  have  learned,  that  persons 
were  enga^^ed  in  taking  down  said  walls,  then  the  defendant  is  liable  for  such  dam- 
age to  plamtifF  as  resulted  to  him  by  reason  of  the  carelessness  or  negligence  of 
said  persona  so  engaged  in  taking  down  said  walls, "  is  erroneous,  as  assuming  that 
damage  resulted  to  plaintiff,  and  that  the  persons  tearing  down  the  walls  were 
careless  or  negligent. 

12.  Same. 

In  such  case,  an  instruction  charging  that  if  defendant  '*  suffered  and  permitted 
third  persons  to  go  upon  said  waUs,  and  if,  in  consequence  of  the  acts  of  such  third 
persons,  the  walls  were  thrown  upon  the  building  occupied  by  the  plaintiff,  and 
plaintiff's  proper^  injured,  the  defendant  wiU  be  liable  in  this  action,  ^  is  erro- 
neous, because  not  stating  that  such  acts,  in  order  to  make  defendant  Uable,  must 
be  negligent  acts. 
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8.  Same— Plbabino — Gbnbbal  Dbniai/— Contsibutoby  Nbgligbnob. 

Evidence  of  contributory  negligence  1b  inadmissible,  when  the  answer  oonsiatfr 
simply  of  a  general  denial. 

Appeal  from  St.  Louis  circuit  court;  GEORas  W.  Lubke,  Judge. 

This  action  was  brought  by  Henry  M.  Stone  against  Mary  C.  Hunt,  exec- 
utrix of  the  estate  of  Charles  L.  Hunt.  Plaintiff  obtained  judgment,  and  do- 
fendant  appeals. 

Napton  d'  Frost,  for  appellant.    Dyer,  Lee  <fe  Ellis,  for  respondent. 

SHERWOODt  J.  Action  for  damages  caused  by  the  falling  of  the  walls  of 
the  building  of  Charles  L.  Hunt.  **The  petition  charges  that  about  the  14th 
day  of  November,  1877,  the  interior  and  combustible  portions  of  the  defend- 
ant's building  were  destroyed  by  Bre,  leaving  certain  interior  and  exterior 
walls  and  chimneys  standing;  that  from  the  time  of  said  lire  until  the  17th 
day  of  November,  1877,  said  walls  and  chimneys  were,  as  the  defendant  well 
knew,  in  an  unsafe,  insecure,  and  dangerous  condition,  and  were  a  nuisance* 
and  liable  at  any  time  to  fall  over  and  upon  the  adjoining  premises,  and  cause 
injury  to  the  property  of  others;  that  the  defendant  was  in  possession  of  said 
premises,  and  bad  full  and  exclusive  control  thereof;  that  on  or  about  the 
17th  day  of  November,  1877,  the  defendant  allowed  and  permitted  ceitain  per- 
sons to  enter  upon  said  premises  for  the  purpose  of  removing  said  walls  and 
chimneys,  and  abating  said  nuisance;  and  that  said  persons  tore  down  said 
walls  and  chimneys,  and  that  in  doing  so  they  negligently  and  unskillfully 
pushed  or  caused  the  same,  or  portions  thereof,  to  fall  over  and  upon  the 
house  occupied  by  the  plaintiff,  thereby  crushing  and  destroying  said  house, 
and  covering  and  breaking  the  said  personal  property  of  the  plaintiff  contained 
therein  with  the  debris  of  the  defendant's  premises;  that  defendant  know- 
ingly and  negligently  suffered  and  permitted  said  persons  to  go  upon  his  said 
premises,  and  tear  down  said  walls  and  chimneys,  and  that  their  action  inured 
to  the  defendant's  benefit;  that  it  was  the  duty  of  the  defendant  to  abate  said 
nuisance,  and  remove  said  walls  and  chimneys  in  a  proper  manner,  and  with- 
out detriment  to  the  plaintiff;  that  the  defendant  knew,  or  had  good  reason 
to  know,  that  said  persons  who  undertook  to  tear  down  said  walls  intended 
to  adopt,  and  did  adopt,  an  improper,  unsafe,  and  dangerous  method  of  re- 
moving and  tearing  down  the  same;  and  that  the  defeni&nt,  in  neglecting  to 
do  his  duty  as  the  owner  of  said  premises,  knowingly  permitted  said  work  to 
be  proceeded  with,  which  resulted  in  the  falling  of  said  walls  of  the  defend- 
ant's building,  whereby  the  plaintiff's  premises  were  injured;  and  that  by 
reason  of  the  negligence  and  carelessness  and  trespass  of  the  defendant  the 
plaintiff  was  damaged  in  the  sum  of  six  thousand  two  hundred  and  fifty  dol- 
lars, for  which  he  prays  judgment.  The  answer  of  the  defendant  was  a  gen- 
eral denial." 

The  evidence  warranted  the  giving  of  the  instructions  of  the  nature  and 
substance  as  follows:  "(1)  The  jury  are  instructed  that  they  cannot  find  for 
the  plaintiff  unless  they  find  that  defendant  was  guilty  of  some  negligence  in 
reference  to  the  tiiking  down  of  the  walls,  as  declared  in  the  other  instruc- 
tions given.  (2)  The  court  instructs  the  jury  that  if  they  find,  from  the  evi- 
dence, that  the  building  mentioned  in  plaintiff's  petition,  and  therein  alleged 
to  have  been  destroyed  by  fire,  was,  when  so  destroyed,  owned  by  the  defend- 
ant, and  that  he  was  collecting  the  rents  therefor  prior  to  said  fire,  and  that 
he  knew,  or  had  good  reason  to  know,  that  the  walls  of  said  building  whicli 
were  standing  after  said  fire,  or  either  of  said  walls,  were  in  an  unsafe  or 
dangerous  condition,  then  it  was  the  duty  of  defendant  to  take  down  or  re- 
move said  dangerous  walls;  and  even  if  the  jury  find  that  certain  persons, 
without  defendant's  knowledge  or  consent,  went  upon  said  premises,  and 
began  to  take  down  said  walls,  yet  if  the  jury  believe  that  defendant  knew, 
or  by  the  exercise  of  reasonable  care  might  have  learned,  that  said  persons 
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were  so  engaged  in  taking  down  said  walls,  or  either  of  them,  then  the  de- 
fendant is  liable  for  such  damage  to  plaintiff  as  resulted  to  him  by  reason  of 
the  carelessness  or  negligence  of  said  persons  so  engaged  in  taking  down  said 
walls.  (3)  Of  its  own  motion,  the  court  instructs  the  jury  that  under  the 
evidence  of  defendant.  Hunt,  he  is  to  be  regarded  as  owner  and  in  possession 
of  the  building  adjoining  the  one  occupied  by  plaintiff  at  the  time  of  the  fire. 
If,  after  the  fire,  the  walls  of  said  building  of  defendant  were  left  standing, 
and  were  weak  and  dangerous,  and  liable  to  falU  then  it  was  defendant's 
duty  to  take  measures  for  securing  said  walls,* or  removing  the  8ame  with 
safety;  and  if  he  neglected  this  duty,  having  notice  that  the  walls  were  dan- 
gerous, and  suffered  and  permitted  third  persons  to  go  upon  said  walls,  and 
if,  in  consequence  of  the  acts  of  such  third  persons,  the  walls  or  one  of  them 
were  thrown  upon  the  building  occupied  by  the  plaintifl,  and  plaintiff's  prop- 
erty was  injured  in  consequence  thereof,  the  defendant  will  be  liable  in  this 
action.  ^  (4)  If  the  jury  find  for  the  plaintiff,  they  will  assess  his  damages  at 
such  sum«as  they  find,  from  the  evidence,  he  has  sustained  by  reason  of  the 
injury  to,  or  destruction  of,  the  property  mentioned  in  plaintiff's  petition. 
(5)  The  jury  are  instructed  that,  if  they  find  for  the  plaintiff,  they  will  assess 
his  damages  at  the  market  value  in  St.  Louis,  at  the  time  of  the  accident,  of 
the  goods  destroyed,  and*  not  at  any  speculative  or  fanciful  value;  and  they 
are  to  disregard  all  evidence  of  what  any  one  had  given,  or  might  give,  for 
any  article,  and  consider  only  evidence  tending  to  show  what  the  articles 
would  bring  when  offered  for  sale.    These  were  all  the  instructions  given." 

1.  There  was  error  committed,  however,  in  the  second  and  third  instruc- 
tions, in  these  particulars:  The  second  instruction  assumes  the  existence 
of  certain  facts,  to-wit:  It  assumes,  in  its  latter  portion,  that  damage  re- 
sulted to  plaintiff  "by  reason  of  the  carelessness  or  negligence  of  said  per- 
sons so  engaged  in  taking  down  said  walls."  Come?'  v.  Taylor,  82  Mo. 
841;  Donnell  v.  Bank,  80  Mo.  165;  Peck  v.  Ritchep,  66  Mo.  114;  Insurance 
Co.  v.  St,  Mary's  Seminary,  52  Mo.  480;  Moffatt  v.  Conklin,  35  Mo.  453. 
The  third  instruction  is  erroneous,  because  it  allows  a  recovery  against  the 
defendant  if  he  "suffered  and  permitted  third  persons  to  go  upon  said  walls, 
and  if,  in  consequence  of  the  aces  of  such  third  persons  while  on  said  walls, 
making  efforts  to  remove  the  same,  tho  walls,  or  one  of  them,  were  thrown 
upon  the  building  occupied  by  the  plaintiff, "  etc.  In  no  event  could  the  de- 
fendant be  held  liable  unless  the  acts  of  those  third  persons  were  negligent 
acts.  As  the  instruction  stands,  it  makes  the  defendant  liable  even  if  the 
acts  in  question  were  those  of  the  most  careful  in  their  nature.  This  instruc- 
tion is  also  erroneous  in  that  it  conflicts  with  the  second  instruction,  afore- 
said,— the  latter  instruction  requiring  negligence  on  the  part  of  third  persons, 
engaged  in  removing  the  walls,  as  a  condition  to  defendant's  liability;  the 
former  instruction  requiring  none.  It  is  simply  impossible  to  harmonize 
these  instructions,  or  to  tell  which  one  the  jury  took  for  their  guide.  Fred- 
erick V.  Allgaier,  88  Mo.  598. 

2.  The  doctrine  is  well  settled  in  this  state  that,  unless  there  be  a  plea  of 
contributory  negligence,  any  evidence  on  that  point  is  wholly  inadmissible 
and  irrelevant. 

For  the  errors  aforesaid,  the  judgment  should  be  reversed,  and  the  cause 
remanded. 
All  concur,  except  Rat,  J.,  absent. 
v.Ts.w.no.e— 28 
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CiTT  OF  St.  Louis  v.  Bowler. 
(Supreme  Cawrt  of  MiasovH.    March  19, 1888.) 

1.  License— PowBR  of  Municipalttt  under  Charter— SBwiNO-MAcmNB  Agents. 

Defendant  was  convicted  for  selling  sewing-machines,  as  agent,  without  a  license, 
as  required  by  an  ordinance  of  the  city  of  St.  Louis.  Held,  under  the  proTisions 
of  the  city  charter  providing  that  the  city  authorities  may  "license,  tax,  and  regu- 
late ♦  ♦  ♦  agents,  ♦  ♦  ♦  real-estate  agents  and  brokers,  financial  agents  and 
brokers,  ♦  ♦  ♦  mercantile  agents,  insurance  agents,  ♦  ♦  ♦  and  all  other  bus- 
iness, trades,  avocations,  oi> professions  whatsoever;  ♦  *  *  to  license,  tax,  reg- 
ulate, or  suppress  all  occupations,  professions,  and  trades  not  heretofore  enumer- 
ated, of  whatever  name  and  character,  ** — that  said  ordinance  was  valid,  making  de- 
fendant liable  for  a  violation  thereof. 

2.  Same— Constitutional  Law— Equal  Taxation— Equal  Protection  of  Laws. 

An  ordinance  of  the  city  of  St.  Louis  requiring  a  license  tax  of  sewing-machine 
agents,  and  making  them  liable  to  fine  for  a  violation  thereof,  made  under  a  provis- 
ion of  the  city  charter,  held  not  in  conflict  with  article  10,  S  8,  of  the  state  constitu- 
tion, providing  for  equal  and  uniform  taxation,  where  the  ordinance  imposed  a  un- 
iform tax  on  all  of  a  class ;  nor  with  the  fourteenth  amendment  to  the  «onstitution 
of  the  United  States,  guarantying  to  all  equal  protection  of  the  law.^ 

Appeal  from  St.  Louis  court  of  criminal  correction;  E.  A.  Noon  an,  Judge. 

Defendant,  A.  C.  Bowler,  was  convicted  in  the  district  police  court  of  8t. 
Louis  for  failing  to  pay  a  license  tax  as  a  sewing-machine  agent,  required  by 
ordinance  12,473  of  the  city,  and  sentenced  to  pay  a  fine  of  ^5.  He  appealed 
to  the  St.  Louis  court  of  criminal  correction,  and  was  there  adjudged  guilty. 
He  then  appealed  to  the  St.  Louis  court  of  appeals,  and  the  case  was  trans- 
ferred from  that  court  to  this  court. 

Taylor  cfe  Pollard^  for  appellant.     Leverett  Bell,  for  respondent. 

Sherwood,  J.  The  charter  of  the  city  of  St.  Louis  authorizes  the  mayor 
and  assembly  "to  license,  tax,  and  regulate  ♦  ♦  ♦  agents,  ♦  ♦  ♦ 
real-estate  agents  and  brokers,  financial  agents  and  brokers,  ♦  ♦  ♦  mer- 
cantile agents,  ♦  ♦  ♦  insurance  agents,  ♦  ♦  ♦  and  all  other  busi- 
ness, trades,  avocations,  or  professions  whatever;  ♦  ♦  ♦  to  license,  tax, 
regulate,  or  suppress  all  occupations,  professions,  and  trades  not  heretofore 
enumerated,  of  whatever  name  and  character."  Under  the  provisions  of  or- 
dinance 12,473,  a  license  tax  of  $25  is  required  of  any  one  acting  as  agent,  so- 
licitor, or  canvasser  for  sewing-machines.  Section  11,  art.  20,  c.  37,  Rev. 
Ordinances,  makes  it  a  misdemeanor  to  fail  to  take  out  a  license  as  aforesaid. 
The  defendant,  thus  failing,  w^  convicted  in  the  district  police  court,  and  in 
the  court  of  criminal  correction,  and  appeals  to  this  court. 

1.  If  the  charter  of  the  city  authorized  the  passage  of  ordinance  12,473, 
the  validity  of  a  subsequent  ordinance  to  punish  violations  of  the  former  one 
follows  as  a  matter  of  course.  The  charter  in  this  case  differs  very  widely 
from  the  charter  passed  upon  in  Laughlin's  Case,  49  Mo.  569;  for  there  the 
charter  then  under  consideration  was  not  nearly  so  broad  in  its  grant  of  powers 
as  is  the  present  charter;  and  it  was  determined  in  that  case  that  the  profes- 
sion of  Jaw  was  not  ^'usdem  generis  with  any  of  the  trades  and  avocations  in 
the  then  existing  charter,  to- wit:  "  Auctioneers,  grocers,  merchants,  retailers, 
*  *  ♦  photographers,  artists,  agents,  porters,  runners,  drummers,"  etc. 
And  that  section  of  the  charter  concludes  with  the  words:   "And  in  all  other 

1 A  law  which  taxes  a  class  of  property  separately  is  not  unconstitutional  if  it  em 
braces  aU  property  of  that  class,  and  applies  to  it  uniform  rules,  and  taxes  it  according 
to  its  value.  Board  of  Assessors  v.  State,  (N.  J.)  4  Atl.  Rep.  578,  8  Atl.  Rep.  734.  A 
law  taxing  all  of  a  class  alike,  as  liquor  dealers  within  five  miles  of  a  town  at  one  price, 
and  liquor  dealers  at  wayside  inns  at  a  less  price,  is  not  invalid  on  the  ground  of  uni- 
formity. Territory  v.  Connell,  (Ariz.)  16  Pac.  Rep.  209.  The  fact  that  one  class  of  bus- 
iness IS  taxed,  and  another  is  not,  or  that  different  classes  are  taxed  unequally,  does 
not  affect  the  validity  and  uniformity  of  the  tax.    Manufacturing  Co.  v.  Wright,  8S  Fed. 
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business,  trades,  avocations,  and  professions  whatever."  In  the  present  in- 
stance, it  will  be  observed  that  the  concluding  words  are,  **all  occupations, 
professions,  and  trades  not  heretofore  enumerated,  of  whatever  name  or  char- 
acter." This  language  is  so  very  comprehensive  that  no  necessity  exists  to 
invoke  the  rule  of  ^usdem  generis  in  the  case  at  bar,  if  the  language  employed 
in  the  concluding  words  is  to  have  accorded  to  it  its  usual  signification.  But 
the  very  terms  of  the  charter  authorize  the  licensing  of  *' agents, "  and  the  de- 
fendant's calling  falls  within  the  ordinary  meaning  of  that  term,  if,  indeed, 
it  may  not  properly  be  included  in  the  term  "mercantile  agents,"  i,  c,  those 
engaged  in  the  sale  of  commodities.  In  City  v.  Herthel,  88  Mo.  128,  this 
court  went  further  than  we  are  called  upon  to  go  in  this  cjise,  and  an  ordi- 
nance under  the  same  charter  was  held  valid  which  required  architects  to  be 
licensed;  and  that  term  was  held,  for  the  purposes  of  construction,  as  ^iisdem 
generis  with  lawyers,  doctors,  dentists,  and  artists.  In  the  case  before  us,  it 
will  be  noted  that  the  term  "agents"  is  employed  as  a  descriptive  word, — a 
word  of  designation, — and  embraces  all  agents.  This  case  does  not,  therefore, 
really  present  the  feature  where  general  words  follow  prior  particular  words, 
and,  if  it  did,  the  closing  words  of  the  section  show  that  it  was  clearly  intended 
by  the  charter  to  confer  authority  upon  the  city  as  broad  as  the  closing  words 
of  the  section  already  quoted;  and  no  doubt  this  was  done  to  obviate  difficul- 
ties which  had  been  encountered  in  legislating  under  former  charters.  The 
ordinances  in  question  so  far  as  concerns  the  grounds  already  considered  must 
therefore  be  held  valid. 

2.  Ordinance  12,473  is  not  repugnant  to  the  provisions  of  section  3,  art.  10, 
of  our  state  constitution.  That  section  provides  that  taxes  "shall  be  uniform 
upon  the  same  class  of  subjects  within  the  territorial  limits  of  the  authority 
levying  the  tax."  In  City  v.  Spiegel,  75  Mo.  145,  it  was  ruled  that  the  price 
charged  for  a  meat-shop  license  was  a  tax,  and  that  therefore  an  ordinance 
was  invalid  which  authorized  the  imposition  of  a  tax  in  some  parts  of  the  city 
of  $100  for  such  a  license,  while  imposing  a  tax  for  the  same  purpose  in  an- 
other part  of  the  city  of  only  $25,  on  the  ground  that  the  ordinance  in  that 
case  made  a  discrimination  between  the  amounts  of  taxation  imposed  upon 
the  "same  class  of  subjects."  Here,  there  is  no  such  discrimination.  All 
sewing-machine  agents  are  taxed  alike;  and  this  meets  the  constitutional  re- 
quirement. City  V.  Spiegel,  supra;  QlcLsgow  v.  Kotose,  43  Mo.  479;  Express 
Co.  V.  St.  Joseph,  66  Mo.  676;  St.  Louis  v.  Sternberg,  69  Mo.  289;  2  Dill. 
Mun.  Corp.  (3d  Ed.)  §  750.  That  other  agents — agents  engaged  in  other 
classes  of  business — are  not  taxed  by  the  city  does  not  affect  the  constitutional 
principle  controlling  this  case.  The  only  prohibition  of  the  section  being  dis- 
cussed is  that  which  forbids  inequality — favoritism — to  be  exercised  in  impos- 
ing taxes  upon  the  "same  class  of  subjects. "  So  long  as  this  is  not  done,  the 
constitution  is  not  infringed,  nor  the  rules  of  uniformity  and  equality  violated. 
Cooley,  Tax'n  (2d  Ed.)  170,  171,  and  notes. 

3.  But  it  is  insisted  that  the  ordinance  violates  section  1  of  the  fourteenth 
amendment  of  the  federal  constitution,  by  denying  the  equal  protection  of  the 
laws  to  sewing-machine  agents,  in  that  it  singles  out  such  agents,  and  im- 
poses a  tax  upon  them  not  imposed  upon  other  agents.  The  same  observations 
made  in  the  preceding  paragraph  of  this  opinion  apply  here.  No  one  is  de- 
nied the  equal  protection  of  the  laws  upon  whose  occupation,  or  upon  whose 
property,  no  greater  burden  is  imposed  than  is  imposed  upon  the  same  occu- 
pation, or  the  same  kind  of  property,  by  the  authority  levying  the  tax.  This 
principle  is  distinctly  recognized  in  the  Railroad  Tax  Cases,  13  Fed.  liep. 
783,  and  cases  cited.  If,  in  this  case,  the  ordinance  in  question  had  attempted 
anything  in  the  way  of  artificial  or  arbitrary  classification, — classification  in 
semblance,  but  not  in  reality;  classification  which  amounted  to  invidious  dis- 
crimination against  persons  really  belonging  to  the  same  class,  as  in  Spiegel's 
Case, — then  the  complaint  of  the  defendant  that  he  had  been  denied  the  equal 
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protection  of  the  laws  would  have  bad  a  better  foundation  than  it  has  at  pres- 
ent.   We  affirm  the  judgment. 
All  concur,  except  Kay,  J.,  absent    Nobton,  C.  J.,  concurs  in  the  result. 


BlODOETT  V,  SOHAFFEB. 
{Supreme  Cov/rt  of  MisaowrL    March  19, 1888.) 

1.  Taxation— Salb  for  Taxbs— Summons— Bank. 

In  ejectment,  both  parties  claimed  under  common  source  of  title,— a  bank.  De- 
fendant held  under  a  sale  of  the  lands,  on  a  judgment  for  taxes  against  the  bank. 
Plaintiif  held  under  a  deed  direct.  It  appeared  that  the  summons  in  the  tax  suit 
issued  against  one  who  was  the  president  of  the  bank,  but  issued  and  was  served  on 
him  indiyiduaUv.  Heldy  that  there  was  no  serrice  on  the  bank,  and  the  judgment 
and  sale  of  the  land  thereunder  was  of  no  effect;  and  such  defect  was  not  cured  by 
permission  of  court,  at  the  instance  of  defendant  in  ejectment,  granting  a  second 
summons,  after  final  judgment,  and  after  the  institution  of  the  ejectment  suit, 
without  notice  to  defendant  therein,  or  the  sheriff,  the  relator. 

2,  Sams— Tax  Ttflb— Impeachment— Limitation. 

In  ejectment,  on  appeal,  where  defendant  held  under  a  tax  deed,  valid  on  its  face, 
he  contended  tbat  plaintiff's  action  was  barred,  because  defendanVs  deed  had  been 
recorded  more  than  three  vears.  HeUl,  that  tnis  defense  could  not  avail,  because 
(1)  it  was  not  raised  in  the  court  below ;  (2)  the  record  did  not  disclose  when  it 
was  recorded,  and  the  court  could  not  go  outside ;  (8)  the  sale  was  after  Rev.  St. 
1879,  and,  by  section  3160,  the  special  revenue  act  of  1872,  S  221,  under  which  such 
limitation  was  claimed,  was  repealed. 

Appeal  from  circuit  court,  Johnson  county;  Noah  M.  Qivan,  Judge. 

On  January  22, 1885,  plaintiff,  Blodgett  brought  ejectment  against  defend- 
ant, Schaffer,  for  the  E.  ^  of  the  N.  £.  i  of  the  S.  £.  i,  and  the  S.  W.  i  of 
the  S.  £.  4>  of  section  24,  township  47,  range  26.  in  Johnson  county.  Mo. 
Petition  in  usual  form,  alleging  ouster  on  tlie  24th  of  the  preceding  October. 
Defendant,  in  his  answer,  admitted  possession  of  the  premises,  but  the  other 
allegations  of  the  petition  he  denied.  On  the  trial,  it  was  stipulated  that  the 
Union  National  Bank  of  the  City  of  St.  Louis  was  the  common  source  of  title; 
that  on  and  prior  to  the  18th  day  of  August,  1880,  and  at  the  time  of  the  de- 
livery of  a  copy  of  the  summons  and  a  copy  of  the  petition  by  the  sheriff  of  the 
city  of  St.  Louis,  or  his  deputy,  to  Thomas  H.  Larkin,  in  the  tax  suit  under 
which  defendant  claims  title,  the  Union  National  Bank  of  the  City  of  St. 
Louis  was  a  corporation;  that  said  Larkin  was  the  president  and  chief  officer 
thereof,  and  resided  in  the  City  of  St.  Louis.  Plaintiff  offered  in  evidence 
without  objection  a  deed  from  the  Union  National  Bank  of  St.  Louis,  dated 
October  22, 1884,  conveying  the  land  in  questiou  to  himself.  On  this  evidence 
plaintiff  rested  his  case.  Defendant  offered  in  evidence  a  deed  purporting  to 
have  been  executed  by  John  A.  6haw,  sheriff  of  Johnson  county.  Mo.,  to  John 
Newton.  The  deed  recites  that  on  the  10th  day  of  November,  1880,  judgment 
was  rendered  in  the  circuit  court  of  Johnson  county.  Mo.,  in  favor  of  the 
State  of  Missouri  ex  rel,  W.  P.  Hunt,  collector  of  revenue  of  Johnson  county* 
etc.,  against  John  Newton,  Caroline  F.  McCown,  and  the  Union  National 
Bank  of  the  City  of  St.  Louis,  for  the  sum  of  S145.12,  on  account  of  certain 
delinquent  state,  county,  and  special  taxes  assessed  and  found  by  said  court 
to  be  due  and  unpaid  upon  the  following  described  real  estate,  to- wit:  (1) 


The  S.  W.  \  of  the  S.  E.  \,  section  24,  township  47,  range  26;  (2)  the  N.  £. 
\  of  the  S.  £.  1,  section  24,  township  47,  range  26;  (3)  the  N.  f  of  the  S.  £. 
\  of  the  S.  W.^,  section  24,  township  47,  range  26.    The  deed  also  recites  the 


years  for  which  the  taxes  were  levied;  that  said  taxes  were  adjudged  a  lien  on 
said  real  estate;  that  so  much  thereof  was  ordered  sold  as  might  be  necessary 
to  satisfy  said  judgment  and  costs;  that  a  special  execution  was  issued  on 
said  judgment;  that,  by  virtue  thereof,  said  sheriff,  on  the  25th  day  of  Feb- 
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ruary,  1881,  after  giving  due  notice,  etc.,  sold  said  real  estate  to  John  New- 
ton (one  of  the  defendants  in  the  tax  suit)  for  $383.  The  deed  then,  by  apt 
words,  purports  to  convey,  by  virtue  of  said  judgment  and  execution  and  sale, 
all  the  right,  title,  and  interest  of  said  John  Newton,  Caroline  F.  McCown, 
and  the  Union  National  Bank  of  the  City  of  St.  Louis  in  and  to  said  real  es- 
tate to  said  John  Newton.  The  deed  was  signed  and  sealed  by  said  sheriff, 
and  purported  to  have  been  executed  and  acknowledged  in  open  court  on  the 
26th  day  of  February,  1881.  To  the  introduction  of  the  above-mentioned 
deed  plaintiff  objected,  because  the  same  was  incompetent  for  the  reason  that 
no  jurisdiction  was  acquired  by  the  court,  in  the  suit  under  which  said  land 
was  sold,  over  the  party  (the' Union  National  Bank  of  St.  Louis)  through 
whom  plaintiff  claimed  title.  The  objection  was  overruled,  the  deed  was  read 
in  evidence,  and  plaintiff  excepted.  Defendant  then  offered  in  evidence  the 
judgment  under  which  said  land  was  sold  by  the  sheriff,  and  on  which  his 
deed  was  based;  said  judgment  being  in  words  and  figures  as  follows,  to- wit: 
**8tate  ex  rel,  W,  P.  Hunt,  Col.,  vs.  John  Newton,  Caroline  McCoton,  and 
the  Union  National  Bank  of  the  City  of  St.  LouiSf  in  the  State  of 
Missouri.    (Suit  for  Back  Taxes.) 

"Now  comes  said  plaintiff  by  attorney,  and  said  defendants,  being  duly 
summoned  and  solemnly  caUed,  come  not,  but  make  default,  wherefore  plain- 
tiff ought  to  recover  by  reason  of  the  premises;  and  this  suit  being  on  a  back 
tax  bill,  by  which  the  amount  of  plaintiff's  demand  is  ascertained,  the  court 
finds  that  said  defendants  are  the  owners  of  the  following-described  real  es- 
tate, situate  in  the  county  of  Johnson,  state  of  Missouri,  to- wit:  (1)  The  S. 
W.  4  of  the  S.  £.  ^;  (2)  the  N.  £.  i  of  the  S.  £.  i;  (8)  and  the  north  \  of  the  8. 
£.  4  of  the  S.  W.  4,— all  in  section  24,  township  47,  range  26.  That  the  taxes 
And  interest  due  and  unpaid  thereon  is  as  follows:  Upon  said  tract  No.  1  for 
the  years  1868,  1869,  1870.  1871,  1872. 1874,  1875,  1876.  1877,  1878,  S64.44; 
upon  said  tract  No.  2  for  1868,  1869, 1870,  1871, 1872,  1873, 1874. 1875,  1876. 
1877,  1878,  $72.86;  and  upon  said  tract  No.  3  for  1874,  1875,  1877.  and  1878, 
4^7.82, — making  in  the  aggregate  the  sum  of  $145.12,  which  said  sum  is  a  lien 
upon  said  land  in  favor  of  the  state  of  Missouil.  Wherefore  it  is  ordered,  ad- 
judged, and' decreed  by  the  court  that  the  default  aforesaid  be  made  final; 
that  the  law  of  the  state  be  enforced  against  said  premises;  that  plaintiff  have 
and  recover  judgment  against  said  defendants  for  said  sum  of  $145.12,  so 
found  due  and  owing  as  aforesaid,  with  10  per  cent,  interest,  and  costs  of  this 
Buit;  that  said  lands  be  sold  to  satisfy  this  judgment,  and  that  a  special  exe- 
cution issue  therefor. " 

To  the  introduction  of  which  judgment  plaintiff  objected,  for  the  reason  that 
the  court  acquired  no  jurisdiction  over  plaintiff^s  grantor  in  the  cause  in  which 
Bald  judgment  was  rendered,  and  because  said  judgment  was  void  as  to  plain- 
tiff. The  objections  were  overruled,  the  judgment  read  in  evidence,  and 
plaintiff  excepted.  Defendant  read  in  evidence,  without  objection,  a  deed 
dated  March  8,  1881,  from  John  Newton  and  wife  to  James  H.  Newton  for 
the  premises  in  question;  and  also  a  deed  dated  October  16, 1882,  from  James 
H.  Newton  and  wife  to  himself  for  the  premises  in  question;  also  a  deed  dated 
January  16, 1876,  from  Russell  Hick  to  the  Union  National  Bank  of  St.  Louis 
for  the  premises  in  qnestron.  It  was  admitted  that  neither  defendant  nor  said 
John  Newton  were  ever  in  possession  of  the  land  prior  to  the  tax  sale.  On 
the  foregoing  testimony  defendant  rested  his  case.  Plaintiff,  in  rebuttal,  of- 
fered in  evi<tence  the  original  judgment-roll  in  the  tax  suit  of  "State  of  Mis- 
souri ex  rel.  Sunt  v.  Newton  et  al.,'*  to-wit:  The  original  petition,  tax-bills, 
writ,  and  return  of  sheriff  thereon;  the  counterpart,  writ,  and  return  thereon; 
also  certain  indorsements  in  pencil  on  the  original  petition  and  counterpart; 
tile  special  execution  in  said  cause,  and  the  return  and  report  of  sale  there- 
under.   The  petition  In  the  tax  suit  was  entitled  as  follows: 
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"PETITION  IN  SUIT  FOR  BACK  TAXES  ON  DELIN^iUENT  AND  FORFEITED  LANDS. 

**T?ie  8tate  of  Missouri,  at  the  Relation  and  to  the  Use  of  William  P.  Hunt, 
Collector  of  Revenue  of  Johnson  County,  in  the  State  of  Missouri ,  vs. 
John  Newton,  Caroline  F,  McCown,  and  The  Union  National  Bank  of 
the  City  of  8t,  Louis,  in  the  State  of  Missouri. 

"In  the  Circuit  Court  of  Johnson  County,  October  Term,  1880." 

The  body  of  the  petition  is  in  the  usual  form  in  such  cases.  It  states  that 
the  taxes  were  duly  assessed  and  levied;  gives  the  kind  of  tax,  and  the  amount 
due  each  year,  on  each  tract;  alleges  that  defendants  were  the  owners  of  the 
land;  that  they  had  neglected  and  refused  to  pay  the  taxes:  that  the  taxes  were 
a  lien;  and  prays  for  j udgment,  special  execution,  etc.  With  the  petition  was 
filed  the  back-tax  bills,  as  made  out  and  certified  by  the  collector.  To  the 
original  petition  there  was  attached  a  summons  for  defendants  John  Newton 
and  Caroline  F.  McCown,  and  on  that  summons  there  is  a  return  of  the  sher- 
iff in  words  and  figures  as  follows:  "Executed  the  within  petition  and  writ 
in  the  county  of  Johnson  and  state  of  Missouri  on  the  28d  day  of  August » 
1880,  by  delivering  a  certified  copy  thereof  to  the  within-named  defendant 
John  Newton.  I  further  certify  that  on  the  11th  day  of  September,  1880,  I 
delivered  to  the  within-named  defendant  Caroline  F.  McCown  a  true  copy  of 
the  within  writ.  Z.  H.  Emerson,  Sheriff  of  Johnson  County, 

"By  C.  H.  Hewitt,  Deputy." 

On  the  back  of  the  original  petition  is  the  following  indorsement:  "Peti- 
tion in  suit  on  delinquent  lands.  State  of  Missouri  vs.  John  Newton,  Caro^ 
line  F.  MoCoum,  Union  NatioruU  Bank  of  St,  Louis.  [The  following  is  in 
pencil:]  *  Counterpart  to  City  qf  St.  Louis  for  Union  National  Bank,  to  he 
served  on  T.  H.  Larkin.^  Beceived  August  18,  1880.  Z.  H.  £mbr80N\ 
Sheriff.  Judgment  $145.12.  Filed  August  26, 1880.  H.  S.  Witherspoon, 
Clerk." 

When  offered  in  evidence,  the  summons  attached  to  the  counterpart  sent  to 
the  city  of  St.  Louis  appeared  as  follows: 

"SUMMONS. 

"  State  of  Missouri,  County  of  Johnson.  In  the  Circuit  Court.  The  State 
of  Missouri,  to  the  Sheriff  of  the  City  of  St.  Louis,  Greeting :  We  command 
you  to  summons  Tr*  H.  Lariefe,  the  Union  Xationai  Bank  of  the  City  of  St. 
Louis,  if  he  be  found  in  your  city,  to  appear  before  our  circuit  court  to  be 
holden  within  and  for  the  county  of  Johnson  at  the  court-house  in  the  city  of 
Warrensburg,  in  said  county,  on  the  first  day  of  the  next  term  thereof,  to  be 
begun  and  held  on  the  second  Monday  in  October  next,  A.  D.  1880,  then  and 
there  before  the  judge  of  our  said  court,  to  answer  the  petition  of  the  state  of 
Missouri  ex  rel.  W.  P.  Hunt,  collector,  (a  certified  copy  of  which  said  petition 
is  hereto  annexed.)  And  have  you  then  and  there  this  writ,  with  the  return 
of  your  action  thereon. 

"Witness  my  hand  as  clerk  of  our  said  court,  and  the  seal  thereof.  Done 
at  ofiice  in  Warrensburg  in  the  county  aforesaid,  on  the  16th  August,  1880. 

"H.  S.  WiTHKRSPOON,  Clerk. 

"By  W.  K.  Morrow,  Deputy." 

On  the  back  of  the  counterpart  offered  in  evidence  was  the  following  mem- 
orandum in  pencil:  "Serve  Larkin  for  the  bank."  On  the  back  of  the  writ 
sent  to  St.  Louis  is  a  return  of  the  sheriff  of  said  city  in  words  and  figures  a» 
follows,  to- wit: 

"Executed  the  within  petition  and  writ  in  the  city  of  St.  Louis  and  state  of 
Missouri  on  the  11th  day  of  August,  1880,  by  delivering  a  copy  of  the  writ 
and  petition,  as  furnished  by  the  circuit  clerk  of  Johnson  county,  Missouri^ 
to  T.  U.  Larkin,  the  within-named  defendant. 

"John  Finn,  Sheriff  of  City  of  St.  Louis,  Mo. 

"By  Payton  S.  Jones,  Deputy." 
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The  special  execution,  the  sheriff's  return  thereon,  and  his  certificate  of 
sale,  wherein  he  states  he  had  sold  the  land  in  the  execution  described  to 
John  Newton  for  $383;  that  he  applied  $148.98  on  the  debt,  $56.57  to  the 
payment  of  costs,  and  bad  left  in  his  hands  a  balance  of  $175.48, — are  all  in 
the  usual  form  in  such  cases.  To  the  introduction  of  which  judgment-roll, 
etc.,  defendant  objected,  because  offered  to  disprove  a  fact  which  the  judg- 
ment in  that  case  recited  as  proven,  and  contradicted  said  judgment  Plain- 
tiff called  W.  K.  Morrow  as  a  witness,  who  testified:  **I  am  at  present  the 
clerk  of  this  court  At  the  time  this  tax  suit  was  brought,  and  the  writs 
therein  issued,  I  was  the  deputy-clerk  of  this  court,  and  H.  S.  Witherspoon 
was  clerk.  The  papers  offered  in  evidence  by  plaintiff  in  this  cause,  in  the 
case  of  State  ex  rel.  Bunt  v.  Newton  et  aL,  are  all  the  papers  in  said  cause 
which  can  be  found  in  my  office,  and  to  the  best  of  my  knowledge  and  belief 
are  all  the  original  papers  in  said  canse.  The  counterpart  offered  in  evidence 
is  the  counterpart  ordered  to  be  issued  in  this  cause.  We  never  issue  writs 
without  an  order,  and  never  issue  an  alias  writ  without  an  order  of  court. 
I  cannot  find,  after  carefully  searching  the  records,  any  order  for  an  alias 
writ  in  this  cause.  The  writ  attached  to  the  counterpart  in  this  cause  was 
originally  directed  to  Thomas  H.  Larkin,  and  the  words,  *  Union  National 
Bank  of  the  City  of  St.  Louis,'  did  not  appear  therein.  During  the  last  term 
of  this  court,  and  after  final  judgment  in  said  tax  case,  1  run  my  pen  through 
the  words,  *  Thomas  H.  Larkin,' and  wrote  thereunder  the  words,  *  The  Union 
National  Bank  of  the  City  of  St.  Louis.'  I  did  this  in  obedience  to  an  order 
of  this  court,  made  at  the  last  term  of  this  court,  and  entered  of  record. "  To 
all  of  which  defendant  objected,  for  same  reason  before  stated.  ** After  the 
case  now  being  tried  was  commenced,  the  attorney  for  the  defendant  herein 
came  to  me  for  the  papers  in  the  said  tax  case,  and  1  hunted  all  over  town  for 
them,  and  finally  found  them  in  the  office  of  Crissey  &  Stevenson,  abstract 
makers  in  this  city.  Crissey  &  Stevenson  are  in  the  habit  of  coming  to  my 
office,  and  taking  out  papers  to  examine,  for  the  purpose  of  abstracting  them. 
1  cannot,  of  course,  swear  positively  that  these  are  all  the  papers  in  that  case. 
There  may,  possibly,  have  been  other  papers;  but  1  do  not  think  there  was, 
as  it  is  our  custom  to  keep  all  the  papers  of  the  case  together."  This  was  all 
the  evidence  offered  by  plaintiff.  Defendant  then  offered  in  evidence  the  mo- 
tion for  the  order  of  court  directing  the  clerk  to  amend  said  writ,  which  mo- 
tion is  as  follows: 

"In  the  Circuit  Coubt,  Johnson  County,  Missouri. 

** State  ex  rel.  W.  P.  Hunt,  Col.,  Plaintiff,  ya.John  Newton,  Union  National 

Bank  of  St.  Louis,  et  al.,  D^endants. 

"(February  Term,  1885.) 

"Now  oomes  David  Schaffer,  and  shows  to  the  court  that  on  the  16th  day 
of  August,  1880,  in  this  said  circuit  court  for  the  county  of  Johnson  and 
state  of  Missouri,  the  said  state  of  Missouri,  at  the  relation  of  W.  P.  Hunt, 
collector  of  revenue  for  said  county,  filed  its  petition,  and  commenced  its  ac- 
tion against  the  Union  National  Bank  of  St.  Louis,  Caroline  F.  McCown,  and 
other  defendants, and  as  owners  of  the  follow ing-descrit)ed  real  estate,  to- wit: 
The  south-west  quarter  of  the  south-east  quarter,  and  the  north  half  of  the 
south-east  quarter,  and  tlie  north  half  of  the  south-east  quarter,  of  the  south- 
west quarter,  all  in  section  24,  township  47,  range  26, — to  recover  of  said  de- 
fendants taxes  then  due  and  owing  upon  said  lands  for  the  years  1868  and 
1878,  inclusive,  and  costs,  and  to  have  the  same  made  a  lien  upon  s^''^  lands, 
and  the  same  sold  for  the  payment  thereof.  That  a  writ  of  summons  at- 
tached to  a  copy  of  the  petition  in  said  cause  was  issued  by  the  clerk  of  the 
said  court,  and  sent  to  the  said  city  of  St.  Louis  to  be  served  upon  defend- 
ant the  said  Union  National  Bank  of  St.  Louis.  That  said  clerk,  by  cler- 
ical error  and  mistake,  instead  of  writing  in  said  summons  the  name  of  the 
said  defendant  the  said  Union  National  Bank  of  St.  Louis,  insei*ted  the  name 
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of  the  president  of  said  bank,  T.  H.  Larkin.  That  service  was  had  upon 
the  said  defendant  the  Union  !N'ational  Bank  of  St.  liouis  by  delivering  a  duly* 
certified  copy  of  the  said  summons  and  petition  to  the  said  president  of  the 
said  bank»  T.  H.  Larkin,  at  the  proper  time  as  required  by  law;  and  that 
service  was  duly  had  upon  the  defendants  in  said  cause.  And  this  court  on 
the  10th  day  of  November,  1880,  rendered  judgment  in  favor  of  said  plaintifT, 
and  against  the  said  Union  National  Bank  of  St.  Louis,  as  well  as  the  other 
defendants,  for  the  said  taxes  and  costs,  declared  the  same  to  be  a  lien  on  the 
said  land,  and  that  execution  issue  therefor.  And  that  afterwards  special 
execution  was  issued  upon  said  judgment,  and  all  the  right,  title,  and  interest 
of  the  said  defendant  the  said  Union  National  Bank  of  St.  Louis,  as  well  as 
of  the  other  defendants,  was  sold;  and  that  the  said  David  Scbaffer,  by  mesne 
conveyance,  became,  and  now  is,  the  owner  of  the  said  lands.  By  reason  of 
the  premises,  he  therefore  prays  the  court  to  grant  leave  to  the  said  clerk  of 
the  said  court,  and  that  he  be  ordered  to  correct  said  summons,  and  that  the 
name  of  the  said  T.  H.  Larkin  be  erased  ther^rom,  and  that  in  its  stead  be 
inserted  by  said  clerk  in  said  summons  the  name  of  the  said  defendant  the 
said  Union  National  Bank  of  St.  Louis,  and  for  other  relief. 

"O.  L«  Hours,  Attorney  for  David  Schaffer." 

Acting  upon  this  motion  the  court  made  the  following  order: 
*^ State  qf  Missouri,  to  the  Use  of,  and  at  the  Belatiofi  of  W.  P.  Hunt,  Col- 
lector o/Iier>enue,  against  JoJm  Newton,  Caroline  F.  MoCown,  and  the 
Union  National  Bank  of  the  City  ofSU  Louis. 

''Now,  at  this  day,  the  motion  of  David  Scbaffer  filed  in  the  above-entitled 
cause  coming  on  to  be  heard,  after  hearing  the  same,  leave  is  hereby  granted 
by  the  court  to  the  derk  of  this  court,  and  the  court  doth  order  said  clerk,  to 
amend  the  summons  heretofore  issued  in  this  cause  to  the  sheriff  of  the  city 
of  St.  Louis,  by  the  striking  out  of  the  said  summons  the  name  of  T.  H.  Lar- 
kin, and  by  writing  in  lieu  of  the  same  the  name  of  the  defendant  in  the  said 
cause  the  said  Union  National  Bank  of  the  city  of  St.  Louis;  and  that  the 
sheriff  of  the  said  city  of  St.  Louis  and  his  deputies  have  leave,  and  are  here- 
by ordered,  to  amend  the  return  made  by  them  to  said  summons,  by  inserting 
in  said  return,  after  the  figures  *  1880,'  the  words,  'upon  tlM  defendant  the 
Union  National  Bank  of  the  City  of  St.  Louis,'  and  by  inserting  in  said  re- 
turn, after  the  name  <T.  H.  Larkin,'  the  words,  'president  of  the  Union 
National  Bank  of  the  City  of  St.  Louis;'  which  said  amendments  are  accord- 
ingly made." 

To  the  introduction  of  said  motion  and  order  in  evidence  plaintiff  objected, 
for  the  reason  that  the  same  were  made  without  any  notice  to  said  bank  or 
plaintiff,  and  because  the  recitals  thereof,  ''that  the  sheriff  of  said  city  of 
St.  Louis  had  amended  his  return,"  were  false,  and  because  said  order  could 
not  affect  the  rights  of  plaintiff,  and  the  court  had  no  authority  to  make  the 
said  order,  and  the  same  was  vold«  for  want  of  jurisdiction  in  the  oourt  mak- 
ing the  same.  The  court  overruled  the  objections  of  plaintiff,  and  admitted 
said  order  and  motion  in  evidence;  to  which  ruling  and  order  of  the  court 
plaintiff  excepted.  This  was  all  the  evidence  offered  by  either  party.  Plain- 
tiff thereupon  prayed  the  court  to  declare  the  law  as  follows :  ( 1)  *"  The  court 
declares  the  law  to  be  that  the  fact  that  a  writ  was  issued  against  Thomas 
H.  Larkin  in  a  case  wherein  the  Union  National  Bank,  a  oorp<H»tion  of 
which  Larkin  was  president  at  the  time,  was  defendant,  and  said  writ  served 
upon  Thomas  H.  Larkin,  is  not  sufficient  to  give  the  court  jurisdiction  of  the 
Union  National  Bank,  although  the  court,  in  rendering  the  judgment,  found 
that  the  Union  National  Bank  had  been  duly  summoned."  (2)  "The  court 
declares  the  law  to  be  that  this  court  has  and  had  no  right,  power,  or  au- 
thority, after  final  judgment,  to  amend  the  writ  issued  and  served  as  set 
forth  in  instruction  No.  one,  by  striking  out  the  name  of  Thomas  H.  Lar- 
kin, and  inserting  the  name  of  the  Union  National  Bank,  or  to  order  the 
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clerk  to  make  said  amendment,  or  to  order  the  sheriff  to  amend  his  return, 
or  to  find  that  said  amendment  had  been  made  when  in  fact  it  had  not,  so  as 
to  arffect  the  rights  of  any  person  not  having  been  served  with  due  notice 
of  application  for  sach  amendment,  or  so  as  to  bind  any  such  person,  or 
estop  them  from  disputing  the  truth  of  such  finding  that  the  sheriff  had  so 
amended  bis  return."  (8)  "The  court  declares  the  law  to  be  that,  upon  the 
pleadings  and  the  evidence  herein,  the  finding  of  the  court  must  be  for  plain- 
tiff.*' (4)  "The  court  declares  the  law  to  be  that  an  inspection  of  the  record 
in  the  case  of  State  ex  rel.  Hunt  v.  Newton  et  cU.  shows  that  the  court  never 
acquired  any  Jurisdiction  over  the  Union  National  Bank,  a  defendant  there- 
in. "  (5)  "  The  court  declares  the  law  to  be  that  the  issue  of  a  writ  command- 
ing a  person  in  his  individual  capacity  to  appear,  etc.,  in  a  cause,  and  the 
service  of  such  writ  upon  such  person,  cannot,  in  any  event,  give  the  court 
issuing  said  writ  jurisdiction  over  a  corporation  of  which  he  may  be  presi- 
dent, although  said  corporation  may  be  a  defendant  in  the  cause  wherein  the 
writ  was  issued,  and  although  without  notice  to  the  corporation,  or  to  the  in- 
dividual, and,  after  final  judgment,  the  court  has  stricken  out  the  name  of 
the  individual,  and  inserted  that  of  the  corporation  in  the  writ,  and  found 
that  the  sheriff  had  amended  his  return  to  show  service  on  the  corporation, 
when  in  fact  such  finding  was  false. "  (6)  "The  court  declares  the  law  to  be 
taat  the  finding  of  the  court  that  defendants  were  duly  summoned,  cannot  be 
binding  on  a  corporation  in  a  cause  wherein  it  is  defendant,  and  wherein  no 
writ  has  been  issued,  commanding  it  to  appear,  etc.,  and  no  such  writ  was 
issued,  although,  in  said  cause,  a  writ  has  been  issued,  directed  to,  and  served 
upon  the  person  who  at  the  time  was  its  president  or  chief  officer,  by  his  in- 
dividual name,  commanding  him,  as  an  individual,  to  appear,  without  men- 
tioning his  official  connection  with  the  corporation. "  (7)  "The  court  declares 
the  law  to  be  that  in  the  case  of  State  ex  rel.  Hu/nt  v.  Newton  et  al.  there  was 
a  total  failure  of  service  upon  defendant  Union  National  Bank,  and  for  that 
reason  the  finding  of  the  court  that  it  had  been  duly  summoned,  cannot  bind 
it;  but  if  the  court  had  issued  a  writ  properly  directed  to  defendant  •Union 
National  Bank,'  commanding  it  to  appear,  etc.,  and  said  writ  had  been  er- 
roneously or  defectively  served,  then  and  in  that  case  said  finding  would  have 
been  binding. "  (8)  "The  court  declares  the  law  to  be  that  the  proceeding  to 
recover  delinquent  taxes  is  a  proceeding  to  deprive  a  citizen  of  his  private 
property  for  public  purposes,  and  is  a  proceeding  in  invitumt  and  should  in 
no  case  be  hdd  to  bind  any  one  until  jurisdiction  has  been  acquired  by  the 
issue  and  service  of  a  writ  properly  directed  to  such  person,  or  by  publica- 
tion, or  voluntary  appearance.*'  The  court  refused  to  give  each  and  all  the 
eight  foregoing  instructions;  to  which  action  and  ruling  of  the  court  plaintiff 
excepted.  No  declarations  of  law  were  asked  by  defendant.  The  court  there- 
upon found  the  issues  for  defendant,  and  entered  final  judgment  in  his  favor. 
8,  P.  Sparks  and  H.  a.  Priest,  for  appellant.  O,  L.  HoutSt  for  respond- 
ent. 

Shmiwood,  J.  1.  As  already  /een,  the  question  this  record  presents  is 
whether  the  circuit  court  acquired  jurisdiction  over  the  Union  National  Bank 
of  the  City  of  St.  Louis  by  the  service  of  its  process  upon  that  corporation  in 
the  tax  suit,  und^  the  proceedings  Ib  which  the  defendant  claims  title.  It 
sufficiently  appears  from  the  testimony  of  the  clerk.  Morrow,  that  the  papers 
in  the  tax  case  constituted  the  entire  judgment-roll.  This  is  apparent  for 
several  reasons:  First  They  were  all  the  papers  in  the  cause  that  could  be 
found  in  his  office,  after  diligent  search;  and  he  declares  that  to  the  best  of 
his  knowledge  and  belief  they  are  all  of  the  original  papers  in  the  cause.  His 
presumed  familiarity  with  the  roHs  in  his  office  gives  his  testimony  in  this  re- 
spect great  weight.  Second:  They  were  all  found  together,  and  in  that  way 
it  was  the  custom  of  his  office  to  keep  them.    Third,  That  it  was  the  custom 
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of  his  office  never  to  issue  writs  without  an  order,  and  never  to  issue  an  alias 
writ  without  an  order  of  the  court,  and,  after  careful  searching  of  the  rec- 
ords, he  testifies  he  could  not  find  any  order  for  an  alias  writ  in  that  cause; 
and  it  was  competent  for  him  to  testify  as  to  the  custom  of  his  office,  and  the 
manner  of  his  discharge  of  its  duties.  Mathias  v.  O'Neill,  6  S.  W.  Rep.  253, 
(decided  at  this  term. )  It  was  equally  competent  for  him,  having  made  search 
of  the  records  of  his  office,  to  testify  as  to  what  he  found,  or  did  not  find, 
written  upon  them.  The  proof  is  as  complete  as  if  the  records  were  present 
to  be  inspected.  This  proof  could  be  attained  in  two  ways:  either  by  in- 
spection, or  else  by  the  sworn  testimony  of  the  keeper,  who  has  carefully  ex- 
amined them  with  the  view  to  establish  the  fact.  Durham  v.  Heaton,  28  111. 
264.  Fourth.  The  roll,  upon  inspection,  appeared  to  be  complete.  It  was 
not  fragmentary.  There  was  no  diminution  observable,  or  token  of  spolia- 
tion about  it;  and  it  will  not  be  presumed,  on  mere  surmise  or  conjecture, 
that  any  of  the  files  constituting  the  roll  were  missing,  for  this  would  be  a 
presumption  contrary  to  the  due  and  orderly  course  of  business,  as  well  as  a 
presumption  of  dereliction  from  official  duty  on  the  part  of  the  clerk,  neither 
of  which  presumptions  can  be  indulged. 

2.  The  roll,  then,  in  the  tax  case,  must  therefore  be  regarded  as  complete, 
and,  being  complete,  the  record  recitals  of  service  had  on  the  defendant  are 
not  conclusive,  if  the  service  found  in  the  roll  is  fatally  defective;  for  in  such 
case  it  will  be  intended  that  the  service  found  in  the  roll  is  the  same  service, 
and  the  only  service,  referred  to  in  the  general  words  of  the  record  recital  or 
** finding  of  jurisdiction."  And  if  the  general  ** finding  of  Jurisdiction"  con- 
tained in  the  record  of  the  judgment  comes  in  confiict  with  the  particular 
words  of  the  judgment-roll,  such  latter  words  showing  the  precise  method  of 
service  had,  the  recitals  of  the  judgment-roll  will  countervail  the  former  re- 
cital, and  confine  it  within  the  limits  of  the  special  recital,  and,  if  that  prove 
invalid,  the  judgment  based  thereon  will  share  a  similar  fate.  Claud  v.  In- 
habitants qf  Fierce  City,  86  Mo.  357,  and  cases  cited. 

8.  In  the  tax  case  it  is  quite  plain  that  the  service  had  was  not  had  upon  the 
defendant,  and  was  therefore  altogether  valueless.  The  party  named  in  the 
writ  was  not  a  party  to  the  action,  and  service  was  had  upon  Larkin  alone  in 
his  individual  capacity;  and  the  attempted  amendments  confessed  this  fact, 
or  else  why  were  they  made? 

4.  It  is  equally  clear  that  the  attempted  amendments  of  the  writ  and  return 
by  the  order  of  the  court,  without  notice  to  the  defendant,  and  after  the  pres- 
ent action  was  begun,  and  without  the  action  or  knowledge  of  the  sheriff  of 
the  city  of  St.  Louis,  were  wholly  without  warrant  of  law,  and  without  prece- 
dent. By  one  of  these  pretended  amendments,  the  return  of  the  sheriff  was 
falsified.  Such  attempts  to  heal  errors  and  to  cure  mistakes  cannot  be  toler- 
ated. If  they  were,  no  man's  title  would  be  safe,  where  it  depends  upon  a 
sheriff's  return  remaining  intact  until  amended  by  that  officer,  with  the  per- 
mission of  the  court,  and  in  accordance  with  the  facts. 

5.  It  has  been  suggested  that  in  any  event  the  action  of  the  plaintiff  is 
barred  by  the  special  statute  of  limitations;  the  tax  deed  being  valid  on  its 
face,  and  having  been  recorded  for  more  than  three  years.  There  are  several 
answers  to  this  contention.  In  the  first  place,  no  such  point  was  passed  upon 
by  the  trial  court;  in  the  second  place,  this  record  does  not  show  when,  if  ever» 
the  tax  deed  was  recorded;  and,  in  the  third  place,  the  tax  sale  occurred  in 
1881,  when  the  Revision  of  1879  was  in  force,  and  in  that  revision  such  special 
statute  (section  221  of  the  revenue  act  of  1872)  has  not  been  preserved,  and  is 
therefore  repealed,  according  to  the  provisions  of  section  3160,  Rev.  St.  1879. 

The  judgment  is  reversed,  and  the  cause  remanded,  with  directions  to  the 
trial  court  to  enter  a  judgment  for  the  plaintiff  in  accordance  with  the  facts 
disclosed  by  this  record. 

All  concur,  except  Ray,  J.,  absent. 
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HooE  V,  HxTBB  et  al. 
(Supreme  Covrt  of  MUsouH.    March  19, 1888.) 

1.  Public  Ia.in>s  —  Assignment  op  Warrant  —  Impeachment  op  CJonsidbratioh  — 

Lapse  op  Time. 

The  locator  of  a  land- warrant  assigned  his  certificate  of  location,  by  indorsement, 
in  trade  for  com,  which  was  delivered  by  giving  an  order  on  a  warehouseman. 
Afterwards  he  deeded  the  land  to  another  person,  who  had  actual  notice  of  the  as- 
signment. The  locator  made  no  complaint  as  to  the  delivery  of  the  com.  until  15 
vears  after  the  trade,  when  he  claimed  that  the  warehouseman,  who  had  become 
insolvent,  had  never  complied  with  the  order.  Held^  that  this  delay  barred  all 
right  to  rescind  the  contract  for  failure  of  consideration,  and  that  the  assignee  of 
the  certificate  was  entitled  to  a  deed  of  the  land  from  the  holder  of  the  legal  title. 

2.  Same— Assignment  op  Warrant— Evidence. 

Although  the  record  of  a  certified  copy  of  a  certificate  of  land-warrant  location, 
including  the  assignment  indorsed  on  the  certificate,  is  inadmissible  in  evidence, 
being  only  the  copy  of  a  copy,  yet  the  error  of  admitting  it  is  harmless,  when  the 
assignment  was  otherwise  proved  without  objection,  and  when  the  party  objecting 
to  such  record  claimed  title  through  a  deed  from  the  original  locator,  and  had  pur- 
chased with  actual  notice  of  the  assignment. 
8.  Dbei>— Proop  op  Execution— Prima  Facie  Evidence— Ret.  St.  Mo.  S  2310. 

Under  Rev.  St.  Mo.  §  2310,  providing  that  when  a  deed  has  been  recorded  10  years, 
and  land  claimed  or  held  under  it  during  that  period,  the  deed  itself  shall  be  prima 
facie  evidence  of  its  execution,  such  a  deed  is  admissible  in  evidence,  without 
proof  of  execution,  although  defectively  acknowledged. 
4.  Taxation— Tax  Title— Inadequate  Consideration— Equitable  Title. 

A  purchaser  of  the  legal  title  to  land,  Imowing  that  his  vendor  had,  in  equity,  no 
right  thereto,  bought  the  same  land  at  tax  sale  for  less  than  1  per  cent,  of  its  value. 
JEieid,  that  his  tax  title  was  in  equity  fraudulent  and  void  as  against  the  equitable 
owner  of  the  tax  title,  to  whom  the  land  was  assessed,  and  who  had  no  knowledge 
at  the  time  of  the  tax  or  of  the  sale. 

Appeal  from  circuit  court,  Jasper  county;  M.  G.  McGregor,  Judge. 
Suit  by  W.  H.  Hoge  against  Charles  Hubb,  Julius  Maas,  and  W.  C.  Betts. 
Plaintiff  obtained  judgment,  and  defendants  appeal. 

Harding  cfe  BtUler,  for  appellants.    Shileds  &  iSennet,  for  respondent. 

Sherwood,  J.  Petition  in  equity  to  divest  the  defendants  of  legal  title  to 
certain  land  in  Jasper  county,  to-wit,  the  N.  W.  J  of  the  iST.  W.  J,  and  the  S. 
W.  \  of  the  S.  W.  i.  of  section  14.  and  the  N.  W.  i  of  the  N.  W.  J  of  section 
23,  township  28,  range  33.  To  maintain  the  Is.sue3  on  his  part,  and  to  show 
such  equitable  title  to  the  land  as  would  afford  basis  for  the  relief  sought,  the 
plaintiff  introduced  in  evidence  the  following: 

"(1)  A  patent  to  Richard  Bagnley,  dated  August  13,  1858,  for  N.  W.  J  of 
N.  W.  4  of  section  24,  township  28,  range  33.  (2)  A  patent  to  Richard  Bagn- 
ley, dated  June  3,  1858.  for  N.  W.  J  of  N.  W.  i  of  section  23,  and  the  S.  W. 
i  of  the  S.  W.  i  of  section  14,  township  28,  range  33.  (3)  Pages  143  and  144 
of  book  35  of  the  deed  records  of  Jasper  county,  as  follows: 

"•Military  Bounty  Land  Act  of  25th  September.  1850. 

"•Register's  Office,  Springfield,  Mo.,  August 21,  1857. 

"•Military  Bounty  I*and  Warrant  No.  100,058.  in  the  name  of  Abraham 
Prosser,  has  this  day  been  located  by  Richard  Bagnley,  upon  the  nw.  qr.  of 
the  nw.  qr.  of  sec.  14,  twp.  28,  range  33,  subject  to  any  pre-emption  claim 
which  may  be  filed  for  more  land  within  forty  days  from  this  date.  Contents 
of  tract  located,  forty  acres.  W.  H.  Graves,  Register. 

"•For  value  received,  I,  Richard  Bagnley,  to  whom  the  within  certiflcate 
of  location  was  issued,  do  hereby  sell  and  assign  unto  James  Dixon,  and  to 
his  heirs  and  assigns  forever,  the  said  certificate  of  location,  and  the  warrant 
and  land  therein  described,  and  authorize  him  to  receive  the  patent  therefor. 

"•Witness  my  hand  and  seal  this  15th  day  of  November,  1861. 

"•Attest:  Richard  Bagnley.    [Seal.] 

" « State  of  Illinois,  County  of  Marshall :  On  this  15th  day  of  November, 
1861,  before  me  personally  came  Richard  Bagnley,  to  me  well  known,  and  ao> 
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knowledged  the  foregoing  assignment  to  be  his  act  and  deed,  and  I  certify 
that  the  said  Kichard  Bagnley  is  the  identical  person  to  whom  the  within 
named  warrant  was  issued.  John  P.  Boire,  J.  P. 

"•Department  of  the  Interior. 

"  •  General  Land-Office,  November  8.  1875. 

**'I,  S.  S.  Burdette,  commissioner  of  the  general  land-office,  do  liereby  cer- 
tify that  the  annexed  is  a  true  and  literal  exemplification  of  the  duplicate  cer- 
tificate issued  upon  the  location  of  warrant  No.  100,058  for  forty  acres,  act 
ot  September  25,  1850,  and  of  the  assignment  indorsed  thereon  on  file  in  this 
office. 

"  *  In  testimony  whereof  I  have  hereunto  subscribed  my  name  and  caused  the 
seal  of  this  office  to  be  affixed,  at  the  city  of  Washington,  on  the  day  and  year 
above  written. 

"•8.  S.  BiTRDETTE,  Commissioner  of  the  General  Land -Office. 

"*  The  foregoing  instrument  was  filed  for  record  in  this  office  on  the  19th 
day  of  November,  1875,  at  4:45  p.  m.  James  A.  Bolen,  liecorder. 

"*By  I.  E.  Steinmetz,  Deputy.* 

"Also  a  precisely  similar  copy  as  to  the  N.  W.  i  of  the  N.  W.  J  of  section 
23,  and  S.  W.  \  of  the  S.  W.  ^  of  section  14,  township  28,  and  range  33.  To 
all  of  which  the  defendants  objected  as  not  the  best  evidence,  and  because  the 
said  records  did  not  purport  to  be  copies  of  the  originals,  but  merely  of  copies, 
and  were  not  entitled  to  be  recorded,  and  because  the  said  assignments  pur- 
ported to  have  been  acknowledged  before  a  justice  of  the  peace,  in  the  state  of 
Illinois,  and  were  not  properly  acknowledged;  all  of  which  objections  the 
court  overruled,  and  the  defendant  excepted  at  the  time.  Plaintiff  offered 
in  evidence  a  quitclaim  deed  to  W.  V.  Hoge,  dated  July  29,  1871,  recorded 
September  4,  1871,  book  V,  p.  272,  conveying  the  land  in  controversy,  con- 
sideration, $400,  acknowledged  before  a  justice  of  the  peace  in  Ohio;  to  the 
reading  of  which  in  evidence  the  defendants  objected,  because  the  same  was 
not  acknowledged  before  an  officer  authorized  by  law.  Plaintiff  then  read  in 
evidence  a  warranty  deed  from  James  Dixon  and  wife  to  W.  V.  Hoge,  dated 
July  30, 1880,  recorded  September  20, 1880,  conveying  the  land  in  controversy, 
consideration,  $400;  reciting  that  it  was  made  to  correct  a  defect  in  the  above- 
mentioned  quitclaim  deed .  Also,  a  power  of  attorney  from  Bichard  Bagnley  to 
Richard  Lloyd,  dated  November  17, 1874,  duly  acknowledged  and  recorded  No- 
vember 17,  1875,  empoweiing  the  sale  and  conveyance  of  said  land.  Also,  a 
quitclaim  deed  under  said  power  of  attorney  by  Richard  Bagnley  to  W.  D.  Ad- 
dison, dated  December  15.  1874,  recorded  December  22,  1874,  consideration, 
$80.00,  conveying  the  land  in  controversy.  Also,  a  power  of  attorney  from 
W.  D.  Addison  to  Richard  Lloyd,  dated  May  24,  1876,  recorded  September  12, 
1876,  duly  acknowledged  and  reconled,  empowering  him  to  sell  and  convey  said 
land.  Also,  a  deed  from  W.  D.  Addison  by  Richard  Lloyd,  his  attorney  in  fact, 
to  Charles  Hubb,  dated  June  9,  1876,  recoided  June  15,  1876,  conveying  the 
land  in  controversy;  consideration,  3400.00.  Also,  a  quitclaim  deed  from 
Charles  Hubbto  Julius  Maas,  dated  July  27, 1876,  recorded  January  22. 1877, 
conveying  one-third  of  said  land;  consideration,  $133.33.  Also,  the  record  of  a 
mortgage  deed  made  by  W.  C.  Betts  to  Julius  Maas,  October  13, 1879,  recorded 
October  15,  1879,  conveying  an  undivided  one-third  of  said  land  to  secure  a 
note  for  $300.00;  to  which  defendants  objected,  and  excepted  as  irrelevant 
and  incompetent.  Also,  the  record  of  a  sheriff's  deed  to  Charles  Hubb,  dated 
October  19,  1878,  duly  acknowledged,  and  recorded  December  31,  1878,  recit- 
ing a  judgment  in  the  common  pleas  court  of  Jasper  county,  in  favor  of  Thos. 
A.  Wakefield,  collector,  and  against  W.  V.  Hoge,  rendered  May  16,  1878,  for 
delinquent  road  taxes  for  the  year  1874,  for  seventy  cents  principal  and  forty- 
four  cents  interest,  conveying  the  land  in  controversy;  consideration,  $1.00. 
Also,  the  original  record  and  files  in  said  tax  suit,  including  the  petition,  tax 
bill,  affidavit  of  non-residence,  order  of  publication,  and  judgment,  all  in  reg- 
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olar  Older  and  proper  form.  John  N.  Wilson,  county  clerk,  testiQed  that  the 
waj  the  road  tax  came  to  be  returned  delinqaent  was  that  the  county  was  un- 
der townsbip  organization  and  the  road-tax  books  were  placed  in  the  hands 
c^  the  toivnship  road  overseer  for  collection,  and  he  returned  them  delinquent 
when  unpaid  after  the  other  delinquent  hsts  had  been  returned,  and  they  were 
then  carried  forward  into  the  back-tax  book,  but  this  was  not  done  until  in 
the  samtner  of  1875,  and  that  from  this  book  all  the  taxes  on  the  land  in  con- 
troversy for  the  year  1874  appeared  to  be  paid  except  the  road  tax.  0.  P. 
Cunning^ham  testified  that  this  land  was  about  three  miles  from  Webb  City, 
and  had  probably  doubled  in  value  since  1870,  and  he  thought  was  worth 
S20.00  per  acre,  and  that  he  attended  to  paying  taxes  for  plaintiffs,  and  took 
the  tax  receipts  produced  in  evidence.  Isaac  Fountain  testified  tliat  the  land 
was  worth  $10.00  per  acre  in  1878.  Plaintiff  also  introduced  testimony  tend- 
inis to  show  that  W.  G.  Bettys  requested  the  collector's  attorney  to  institute 
the  tax  suit." 

j^mong  the  tax  receipts  thus  produced  in  evidence  was  one  for  the  year 
1874,  which  contained  these  words:  **Ex  cffloio  collector's  office,  Jasper  Ck>., 
Mo.,  Carthage,  May  18, 1875.  Heceived  of  W.  V.  Hoge  the  sum  of  seven 
dollars  and  sixty-four  cents,  being  the  amount  of  tax,  interest,  and  costs  upon 

the  following  described  real  estate,  (assessed  to ,)  and  returned  delin- 

qoent  for  the  year  1874,  viz. :  [Giving  description  of  the  land  in  question  and 
of  the  different  taxes  assessed  against  it,]  and  the  aggregate  amount  of  the 
tax  is  stated  to  be  $7.64. "    This  receipt  is  duly  signed  by  the  proper  officer. 

1.  The  objection  taken  to  the  quitclaim  deed  of  1871,  because  of  not  being 
properly  acknowledged,  is  not  well  taken  by  reason  of  the  provisions  of  sec- 
tion 2310,  Kev.  St.,  declaring  that  '*any  writing,  instrument,  or  deed,  purport- 
ing to  affect  any  real  estate,  or  any  right  or  interest  in  or  to  the  same,  and 
such  real  estate,  right,  or  interest  in  or  to  the  same  shall  have  been  claimed  or 
enjoyed  by  any  person,  by  or  through  such  writing,  instrument,  or  deed,  for 
a  period  of  ten  consecutive  years,  such  writing,  instrument,  or  deed,  and  a 
certified  copy  thereof,  and  of  the  time  of  its  record,  shall  be  prima  facie  evi- 
dence of  the  execution  of  such  writing,  instrument,  or  deed,  and  of  its  genu- 
ineness and  time  of  record:  provided,  that  said  record  thereof  shall  have  been 
made  at  least  ten  years  next  before  such  writing,  instrument,  or  deed,  or  cer- 
tified copy  thereof,  is  offered  in  evidence."    For  this  reason,  the  deed  of  1871 
was  properly  admitted  in  evidence. 

2.  As  much  cannot  be  said  of  the  admission  of  the  records  of  the  copies  of 
copies  of  the  certificates  of  location  and  of  the  assignment  thereof.  But  such 
admission  was  a  harmless  error  in  consequence  of  two  facts:  (1)  That  the 
assignment  and  transfer  of  the  certificates  was  elsewhere  proven  by  the  dep- 
osition of  Bagnley  read  without  objection,  and  (2)  the  further  fact  that  it 
was  established  beyond  question  that  the  defendants  were  purchasers  with 
full  and  actual  notice  of  plaintiff's  claim.  Such  notice  countervails  the  effect 
of  registry,  and  dispenses  with  it.  Bev.  St.  §  693.  This  is  the  general  doc- 
trine apart  from  statutory  regulation. 

3>  The  case  at  bar  has  been  made  to  rest  by  the  defendants  for  the  most  part 
upon  the  point  whether  the  consideration  for  the  transfer  of  the  certificates 
of  location,  by  Bagnley,  to- wit,  the  corn,  had  been  delivered  to  him  by  Dixon, 
the  assignee  of  such  certificates.  Bagnley 's  deposition  was  twice  taken,  first 
on  March  10»  1882,  at  the  instance  of  plaintiff.  In  that  deposition,  when 
speaking  of  the  certificates  of  location,  he  testified:  '*!  assigned  and  delivered 
them  to  James  Dixon,  somewhere  about  the  year  1861."  But  not  a  word 
does  he  utter,  not  an  intimation  does  he  give,  that  the  corn  was  the  considera- 
tion of  the  transfer,  or  that  it  bad  not  been  delivered  to  him  by  Dixon,  al- 
though in  the  spring  of  1876,  some  six  years  before,  he  had  written  a  letter, 
to  Betts,  one  of  the  defendants,  stating  that  "he  had  tiaded  the  certificates  to' 
one  James  Dixon,  for  a  lot  of  oorn,  and  never  got  the  corn,  and  he  had  not 
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been  paid  a  cent  for  the  land,  and  he  had  therefore  refused  to  deed  it  to  Hoge. 
until  he  was  paid  for  it. "  In  the  same  deposition  he  disclosed  that  he  knew 
Bichard  Lloyd;  had  known  him  over  twenty  years;  that  Lloyd  had  lived  in 
the  same  county  with  him  in  Illinois;  that  Lloyd  knew  of  the  transfer  of  the 
certificates,  at  the  time  it  was  made,  and  although  the  certificates  were  no 
longer  in  Bagnley's  possession,  Lloyd  came  to  him,  either  before  the  time  he 
obtained  the  power  of  attorney  or  else  at  the  time,  and  said  that  "there  was 
some  flaw  in  the  certificates  and  he  could  straighten  it  out. ''  Addison,  whom 
Bagnley  did  not  know  and  to  whom  the  deed  was  made,  paid  Bagnley  nothing; 
but  Lloyd  paid  him  $80, — $50  in  rent  Bagnley  owed  hlra,  and  $30  in  money. 
This  is  the  substance  of  Bagnley's  first  deposition.  His  second  deposition 
was  taken  January  27,  18b3,  at  the  instance  of  the  defendants,  in  which  he 
testifies  in  effect  that  Dixon  had  swindled  him  by  promising  to  pay  him  for 
the  land,  $1.50  per  acre  in  corn,  230  bushels  or  thereabouts,  but  had  given 
him  worthless  weigh  checks  on  McCurdy,  with  a  guaranty  to  make  them 
good;  that  McCurdy  was  insolvent;  that  he  never  received  the  corn  from 
McCurdy;  and  that  on  the  night  of  the  day  that  Dixon  delivered  the  weigh 
checks,  he  departed  for  the  East,  and  never  adjusted  the  matter;  that  he  had 
written  to  him  about  the  matter,  but  that  Dixon  replied  he  had  traded  the 
land  off,  and  had  nothing  more  to  do  with  it.  After  that,  and  during  the  war, 
he  had  a  conversation  with  Dixon  about  the  matter,  and  proposed  to  him  that 
he  should  give  him  security  and  take  a  deed  for  the  land ;  that  one  time  he 
asked  him  $200  for  the  land,  and  another  time  offered  it  to  him  for  $50;  that 
Dixon  replied  that  he  had  the  thing  safe  any  way,  and  it  was  not  necessary  to 
give  any  thing;  that  after  this  conversation  with  Dixon,  he  had  no  further 
conversations  with  him  of  any  particular  importance,  and  that  about  one  year 
from  the  time  witness  transferred  the  certificates,  he  wrote  a  letter  to  the  de- 
partment at  Washington,  and  ordered  the  patents  not  to  be  issued  for  the 
land.  This  is  the  purport  of  Bagnley's  second  deposition.  No  effort  it  seems 
was  made  to  ascertain  whether  such  a  letter  as  just  mentioned  was  ever  re- 
ceived at  Washington;  and  presumptively  it  was  received  in  due  course  of 
mail,  if  mailed.  It  is  elsewhere  disclosed  by  the  record  that  after  the  transfer 
of  the  certificates,  Bagnley  and  Dixon  were  residents  of  the  same  county,  in 
West  Virginia,  and  that  Hoge  during  the  war  and  at  the  present  time  is  a  res- 
ident of  Wheeling  in  that  county.  The  purport  of  Dixon's  deposition,  taken 
March  26, 1883,  is  that  he  made  no  guaranty  that  the  weigh  checks  were 
good,  but  that  they  were  good;  that  he  did  not  leave  the  night  succeeding  the 
day  he  delivered  the  checks;  that  the  checks  were  delivered  and  received  in 
payment  of  the  certificates;  that  previously  to  Bagnley  taking  the  checks  he 
had  been  to  McCurdy,  and  ascertained  that  Dixon  had  the  necessary  amount 
of  com  there  in  the  warehouse;  that  the  corn  was  there  and  could  have  been 
gotten  from  McCurdy;  that  he  remained  in  Henry,  111.,  long  enough  to  make 
three  or  four  trades  after  he  delivered  the  checks;  that  400  bushels  of  com 
was  the  amount  to  be  delivered  to  Bagnley;  that  the  latter,  after  the  transac- 
tion was  over,  twitted  him  a  little  with  having  land  in  a  state  that  had  seceded, 
and  wanted  to  know  how  Dixon  was  going  to  get  it,  and  thought  that  he  had 
the  best  of  Dixon,  and  that  he  did ;  for  the  corn  was  there  and  he  could  get  it 
at  any  time,  and  McCurdy  was  then  good.  Dixon  further  testified  that  Bagn- 
ley, after  having  made  the  trade,  never  at  any  time  demanded  anything  from 
him  in  regard  to  the  contract,  or  made  any  claim  or  proposal  about  it;  that 
he  never  received  the  scratch  of  a  pen  from  Bagnley  in  reference  to  the  land ; 
that  after  he  left  Illinois  he  never  saw  Bagnley  until  December,  1875,  when 
he  went  to  Illinois,  at  the  instance  of  Hoge,  to  get  a  quitclaim  deed  from 
him;  that  he  then  stated  that  he  had  lost  the  price  of  the  land,  his  corn, 
through  McCurdy;  that  witness  presented  the  deed  to  Bagnley,  but,  it  being 
Christmas  day,  no  magistrate  could  be  obtained  to  take  the  acknowledgment; 
that  Bagnley  agreed  to  sign  it,  have  it  acknowledged,  and  forward  it  to  wit- 
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at  Princeton,  HI.,  the  next  Monday  or  Tuesday,  bnt  never  did  so, — de- 
ceWed  -witness;  that  Bagnley  expressed  regret  for  having  made  the  deed  to 
Liloydy  stated  that  he  had  failed  in  business,  was  owing  Lloyd  a  small  amount, 
and  Lloyd  had  persuaded  him  to  make  him  the  deed.    This  deposition  of  Dix- 
on's inras  taken  subsequently  to  the  last  deposition  of  Bagnley,  and  in  it  are 
many  statements  wholly  at  variance  with  those  of  Bagnley;  but  as  the  hear- 
ing of  this  cause  did  not  occur  until  April,  1885,  there  was  ample  time  in 
which  to  have  again  taken  Bagnley's  deposition,  and  contradictod  the  addi- 
tional statements  made  by  Dixon.    This,  however,  was  not  done,  and  Dixon's 
statements  as  to  Bagnley*s  expressions  of  regret  as  to  having  made  the  deed 
or  power  of  attorney  to  Lloyd,  and  as  to  his  reasons  for  so  doing,  stand  un- 
contradicted.   And  it  is  certain  that  so  far  as  can  be  seen  from  any  outward 
manifestation,  apart  from  his  own  testimony,  Bagnley  did  not  make  any  com- 
plaint of  his  contract  with  Dixon,  until  in  the  spring  of  1876,  when  he  wrote 
the  letter  to  Betts,  complaining  that  he  had  not  received  the  corn  according 
to  contract;  but  this  was  some  15  years  after  the  contract  was  made,  and  only 
a  few  months  after  the  visit  made  to  him  to  induce  him  to  perfect  Hoge's 
title  by  a  quitclaim  deed.    Equity  favors  the  vigilant,  not  those  who  slumber 
on  their  rights.    After  such  a  lapse  of  time,  when,  according  to  Bagnley's 
story,  ample  opportunities  were  afforded  him  to  asserting  his  rights  and  of 
compelling  their  recognition  in  the  courts  of  the  country,  his  demand  must 
be  deemed  stale  and  his  claim  barred  both  at  law  and  in  equity,  unless  some 
circumstances  not  disclosed  by  this  record  had  been  disclosed.    Bagnley's 
daim,  therefore,  for  unpaid  corn  must  be  held  without  foundation,  and  this 
point  being  thus  ruled,  the  defendants  have  no  standing  in  court,  unless  it  be 
on  the  basis  of  their  tax  deed,  and  this  point  is  the  next  for  consideration. 

4.  The  payment  of  a  tax,  or  its  equivalent,  the  offer  or  tender  of  the  same 
to  the  proper  officer,  destroys  the  lien  of  such  tax,  and  renders  invalid  any  sale 
made  for  the  enforcement  thereof.  This  point  is  established  by  abundant  au- 
thority. The  existence  of  the  tax  debt  is  what  creates  the  lien  and  gives  jur- 
isdiction to  sell;  so  that,  if  payment  or  tender  of  the  tax  be  made,  thenceforth 
the  lien  is  discharged,  and  the  power  to  sell  at  all  ends.  In  the  present  in- 
stance, as  already  seen,  the  agent,  Cunningham,  went  to  the  office  of  the  col- 
lector, and  paid  all  the  taxes  which  the  back-tax  book  showed  to  be  due,  and 
took  a  receipt  therefor.  Afterwards,  owing  to  some  matter  connected  with 
township  organization,  a  petty  road  tax  of  70  cents  was  placed  against  the 
land  as  delinquent  taxes  on  the  back-tax  book,  and  for  this  sum,  together  with 
its  accrued  interest,  44  cents,  such  proceedings  were  had  at  the  instance  of 
one  of  these  defendants  that  the  land  (120  acres  in  distinct  parcels,  worth,  as 
the  court  finds,  $1,800)  was  sold  and  bid  in  by  another  of  the  defendants  at 
less  than  one  cent  per  acre.  The  point  as  to  the  invalidity  of  a  tax  sale  made 
in  circumstances  just  like  the  present  one  arose  in  Pennsylvania.  The  owner 
of  land  went  to  the  proper  office  to  pay  his  taxes,  and  a  list  was  made  out  for 
him,  from  which  by  mistake  a  road  tax  was  omitted.  He  paid  all  the  list 
called  for,  and  it  was  held  in  an  action  of  ejectment  that  for  all  the  purposes 
of  a  sale  this  was  equivalent  to  full  payment;  that  the  statement  and  receipt 
in  that  case,  their  correctness  not  being  assailed,  were  clear  evidence  that  the 
owner  asked  the  officer  for  the  taxes  due  by  him,  and  paid  all  that  was  de- 
manded, and  that  after  this  was  done,  the  owner  was  not  bound  to  take  notice 
of  subsequent  steps  to  a  sale,  and  the  sale  was  without  jurisdiction.  Breisch 
V.  Coxe,  81  Pa.  St.  336.  See,  also,  Bennett  v.  Hunter,  9  Wall.  826;  Tacey 
V.  Irwin,  18  Wall.  549;  Bennett  v.  Hunter,  18  Grat.  100;  Jones  v.  Burford, 
26  Miss.  194;  JUka  v.  Ringgold  Co.,  57  Iowa,  630, 11  N.  W.  Rep.  618;  Kins- 
worthy  V.  Austin,  23  Ark.  375;  Cooley,  Tax'n,  (2d  Ed.)  450,  453;  and  other 
cases  cited. 

5.  But  aside  from  this  view,  and  treating  the  judgment  in  this  case  as  con- 
clusive upon  the  plaintiff,  looking  at  it  from  a  strictly  legal  stand-point,  yet 
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with  that  Jurisdiction  is  mixed  such  oollnsion  between  these  defendants  in 
their- endeavor  to  obtain  the  property  of  the  plaintiff,  as  found  by  the  oourt 
below,  that  such  judgment  thus  sought  and  obtained  ought  not  to  be  permit- 
ted to  stand  before  the  plenary  powers  of  a  court  of  equity,  when  invoiced  as 
in  the  present  case;  and  there  is  abundant  evidence  in  this  record  of  such  col- 
lusion. The  very  shifting  of  this  property  from  one  to  the  other,  beginning 
with  Uoyd,  whose  professed  purpose  was  to  straighten  out  a  flaw  in  the  cer- 
tificates, although  none  existed,  and  coming  down  to  the  defendants,  is  sig- 
nificant of  the  interest  which  actuated  them.  And  where,  upon  the  top  of 
that,  you  have  the  tax  proceedings,  with  all  their  incidents  already  related, 
suggested  and  engineered  to  their  consummation  in  a  sale  by  one  of  these  de- 
fendants, with  another  defendant  as  purchaser,  no  room  is  left  for  doubting 
the  correctness  of  the  finding  of  the  lower  court,  for  where  fraud  is  the  charge, 
any  unusual  method  of  transacting  the  business  always  carries  with  it  its  own 
unfavorable  presumptions;  human  experience  having  demonstrated  that  in 
attaining  its  ends,  honest  purpose  never  travels  a  crooked  zoad.  Btddtoin  y. 
Whitcomb,  71  Mo.  651.    The  judgment  is  affirmed. 

All  concur  in  all  ^  the  paragraphs  of  the  foregoing  opinion*  except  para- 
graph 4. 

Ray,  J.,  absent. 
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ERWIN  et  fix.   V.  PUBTEAR. 

{Supreme  Court  of  Arkansas.    March  81, 1888.) 

Husband  akd  Wife — Separate  Estate— Laws  Chamoinq  Pbopbbtt  Rulb— Vested  In- 

T£RE8T. 

Const.  Ark.  1868,  and  act  Ark.  April  28, 1878,  relating  to  the  separate  property  of 
married  women,  do  not  affect  the  interests  which  a  husband  has  acquired  in  his 
wife's  real  estate  by  marriage  prior  to  the  adoption  of  the  said  constitution  and 
act. 

Appeal  from  circuit  court,  Craighead  county;  J.  E.  Biddick,  Judge. 
/8.  8,  Wassell,  for  appellants.    E,  F,  Broum,  for  appellee. 

CocKRiLL,  0.  J.  At  the  time  of  the  intermarriage  of  the  appellants  in 
1866,  the  wife  was  seized  in  fee  of  the  land  in  controversy.  The  conveyance 
by  which  she  acquired  the  title  did  not  exclude  the  common-law  marital 
rights.  In  May,  1873,  the  husband  sold  Ihe  land,  the  wife  joining  in  the 
deed  apparently  for  the  purpose  of  relinquishing  dower.  This  action  of 
ejectment  was  instituted  in  1886,  by  the  husband  and  wife  against  the  pur- 
chaser from  their  vendee,  to  recover  the  land.  There  was  a  verdict  and 
judgment  for  tlie  defendant. 

It  is  conceded  in  the  argument  that  the  wife  did  not  convey  her  estate,  and 
her  counsel  argues  that  the  husband  had  none  to  convey,  because  the  consti- 
tution of  1868  and  the  act  of  April  28.  1873,  made  the  land  her  separate  prop- 
erty, and  excluded  the  common-law  marital  interest.  The  case  of  Neely  v. 
Lancaster,  47  Ark.  175,  1  S.  W.  Rep.  66,  is  relied  on  to  sustain  the  wife's 
right  to  recover.  But  that  case  differs  from  this  as  Shi-yock  v.  Cannon,  39 
Ark.  434,  does  from  Criscoe  v.  Uamhrick,  47  Ark.  237,  1  S.  W.  Rep.  150,— 
that  is,  the  marital  rights  having  attached  before  the  passage  of  the  act  of 
1873,  and  the  adoption  of  the  constitution  of  1868,  the  subsequent  laws  did 
not  rob  the  husband  of  his  vested  interest.  It  was  so  held  in  the  cases  above 
cited  and  others.  In  Tiller  v.  McCoy,  38  Ark.  91,  the  same  point  was  ruled, 
though  it  would  seem  that  the  real  question  for  determination  in  tliat  case 
was  whether  the  creditor  (not  the  husband)  had  a  vested  right  which  the  sub- 
sequent laws  affected.    Uitz  v.  Bank,  111  U.  S.  722,  4  bup.  Ct.  Rep.  613. 

Affirmed. 


Andrews  v,  Calloway. 
{Supreme  Court  of  Arhaiisas.    March  81, 1888.) 

1.  Appbai/— Review— SuFPiciBNCT  of  Evtdenoe. 

Where  a  jury,  and  subsequently  a  chancellor,  find  that  an  interlineation  of  the 
words  "or  bearer"  in  a  note  after  the  name  of  tne  payee,  who  is  the  plaintiff,  was 
not  made  by  plaintifT,  although  he  was  the  custodian  of  the  note,  and  prirrui  facte 
responsible  for  such  change,  the  appellate  court  will  not  interfere,  and  a  judgment 
for  plaintiff  on  the  note  will  be  affirmed. 

2.  Alteration  of  Instruments — Interlineation  in  Note — Bt  Stranger. 

An  interlineation  made  by  a  stranger,  of  the  words  "or  bearer"  after  the  name  of 
the  payee,  in  a  note,  has  no  effect  upon  the  rights  or  liabilities  of  the  parties.^ 

Appeal  from  circuit  court,  Nevada  county;  C.  E.  Mitchell,  Judge. 
C.  C.  Hamhy,  for  appellant.    Atkinson  cfe  Tompkins,  for  appellee. 

GocKRiLL,  0.  J.  The  appellee  Instituted  his  action  at  law  against  the  ap- 
pellants, to  recover  of  them  as  makers  of  a  promissory  note.  There  was  a 
defense  of  non  est  factum  interposed.  A  verdict  for  the  plaintiff  was  set 
aside  by  the  court,  and  the  cause  was  transferred  to  the  chancery  docket,  to 
give  the  defendants  the  beneiit  of  an  equitable  defense,  which  they  set  up  in 


^See  note  at  end  of  case. 
v.Ts.w.nc? — 29 
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an  amended  answer.  The  court  found  the  issues  for  the  plaintiff,  and  caused 
Judgment  to  be  entered  for  him  against  all  the  defendants.  Upon  the  issue 
of  non  est  factum,  the  proof  showed  that  the  note  as  originally  drawn  was 
non -negotiable  in  form,  but  that  after  it  became  due  the  words  *'or  bearer" 
were  interlined  after  the  name  of  the  payee.  The  interlineation  was  not  in 
the  handwriting  of  the  payee,  who  was  the  plaintiff,  and  he  testified  that  he 
knew  nothing  whatever  about  it,  and  that  it  was  not  made  by  his  procure- 
ment, or  with  his  knowledge  or  consent.  It  was  not  shown  by  whom  it  was 
made.  The  circuit  judge,  sitting  as  chancellor,  found  that  the  interlineation 
was  a  spoliation  or  mutilation  of  the  note  by  a  stranger. 

If  the  plaintiff's  testimony  is  true,  the  interlineation  did  not  alter  the  legal 
effect  of  the  note,  whether  the  change  should  be  regarded  as  material  or  not; 
for  it  is  now  the  settled  doctrine  of  the  courts  that  an  alteration  of  an  instru- 
ment by  a  stranger  ^an  act  commonly  called  "spoliation")  has  no  effect  upon 
the  rights  or  liabilities  of  the  parties.  1  Greenl.  Ev.  8  566;  2  Daniel,  Neg. 
Inst,  g  1373a;  U.  8.  v.  Spalding,  2  Mason,  478;  Bank  v.  Roberts,  45  Wis. 
373;  Brooks  v.  Allen,  62  Ind.  401;  Langenherger  v.  Kroeger,  48  Cal.  147. 
The  defendant's  answer  did  not  charge  that  the  change  in  the  instrument  was 
made  by  the  plaintiff.  The  only  evidence  that  it  was  made  by  him  is  the  pre- 
sumption to  that  effect  raised  by  the  fact  that  lie  was  the  custodian  of  the 
note.  Inglish  v.  Breneman,  6  Ark.  877.  He  is  an  old  man,  and  testified 
fully,  and  with  apparent  frankness.  He  convinced  first  a  jury,  and  then  the 
chancellor,  of  the  truthfulness  of  his  position.  They  regard  the  prima  facie 
case  as  overcome  by  bis  testimony.  We  decline  to  interfere  with  the  find- 
ing. 

The  preponderance  of  the  testimony  is  with  the  finding  of  the  court  upon 
the  other  issues  involved,  and  as  only  questions  of  fact  are  presented,  it  is  use- 
less to  discuss  them.    Atfirmed. 

NOTE. 

Written  Instruments— Alteration.  A  material  alteration  of  a  contract  of  guar- 
anty will  release  the  surety.  Osborne  v.  Van  Houten,  (Mich.)  8  N.  W.  Rep.  77.  Ma- 
terial alteration  made  by  one  of  the  parties  without  knowledge  or  consent  of  the  other, 
after  signing,  but  before  delivery,  Is  fatal.  Pew  v.  Laughlin,  8  Fed.  Rep.  89.  No  re- 
covery can  be  had  on  a  promissory  note  that  has  been  materially  altered.  Bank  v.  Clark, 
(Iowa,)  1  N.  W.  Rep.  491.  But  where  the  alterations  have  been  erased  before  transfer, 
a  bona  fide  holder  may  recover  thereon.  Shephard  v.  Whetstone,  (Iowa,)  1  N.  W.  Rep. 
758.  Writing  changing  indorser  into  guarantor  is  material  alteration.  Belden  v.  Hann, 
(Iowa,)  15  N.  W.  Rep.  591.  Addins^  seal  to  name  of  maker  is  inaterial  where  it  affects 
nature  of  contract,  or  the  running  of  statute  of  limitations.  Rawson  v.  Davidson,  (Mich. ) 
14  N.  W.  Rep.  565.  Adding  figure  **7'*  to  indicate  rate  of  interest,  when  note  was  not 
to  bear  interest,  is  material,  Davis  v.  Henry,  (Neb.)  14  N.  W.  Rep.  623;  or  adding  "after 
maturity  shall  draw  ten  per  cent,  interest,"  Wyerhauser  v.  Dun,  (N.  Y.)  2  N.  B.  Rep. 
274;  or  erasing  **  order  "and  inserting  "bearer^  after  execution,  Needles  v.  Shaffer, 
(Iowa,)  14  N.  w.  Rep.  129.  Alteration  of  note  by  being  sisped  by  one  as  joint  maker, 
after  execution  by  the  original  maker,  is  material,  and  will  defeat  the  instrument.  Sul- 
livan V.  RudisiU,  (Iowa,)  18  N.  W.  Rep.  856.  Alteration  by  writing  in  place  of  pay- 
ment, is  material,  Charlton  v.  Reed,  (Iowa,)  16  N.  W.  Rep.  64;  Townsend  v.  Wagon 
Co..  (Neb.)  7  N.  W.  Rep.  274;  or  any  alteration  of  the  contract  of  the  Indorser  In  a  part 
which  may  in  any  event  become  material,  is  f  ataL  Id.  Where  a  contract  which  is  writ- 
ten on  same  paper  modifying  the  note  is  detached,  and  the  note  transferred,  this  is  a 
material  alteration,  and  there  can  be  no  recovery.  Davis  v.  Henry,  (Neb.)  14  N.  W. 
Rep.  528.  Where  a  material  alteration  is  apparent  on  the  face  of  a  promissory  note,  of- 
fered in  evidence,  the  question  as  to  whether  such  alteration  was  made  before  or  after 
the  execution  and  delivery  is  for  the  jury.  Bank  v.  Morrison,  (Neb.)  22  N.  W.  Rep.  782. 
Where  the  payee  of  a  note  altered  the  same  and  transferred  it  before  due  to  a  htmafide 
'  purchaser,  it  was  held  that  such  alteration  vitiated  the  note,  and  there  could  be  no  re- 
covery thereon.  Bank  v.  Shaffer,  (Neb.)  1  N.  W.  Rep.  980;  Horn  v.  Bank,  (Kan.)  4  Paa 
Rep.  1022.  Adding  the  name  of  another  maker  to  a  note,  without  the  consent  of  those 
already  bound,  is  a  material  alteration.  Singleton  v.  McQuerry,  (Ky.)  2  S.  W.  Rep.  652. 
Where  no  explanation  Is  given  of  a  material  erasure  of  a  note  for  the  p^ment  of  money 
there  can  be  no  recovery  thereon.  Hood's  Appeal,  (Pa.)  7  AtL  Rep.  187.  See,  also,  as 
to  what  is  a  material  alteration,  Coles  v.  Yoriu,  (Minn.)  10  N.  W.  Rep.  775;  Osgood  y. 
Stevenson,  (Mass.)  9  N.  E.  Rep.  825;  Crawford  v.  Bank,  (N.  Y.)  2  N.  E.  Rep.  881;John- 
son  V.  Moore,  (Kan.)  5  Pac  Rep.  406 ;  Stephens  v.  Davis,  (Tenn.)  2  S.  W.  Rep.  882.  Where 
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-a  promissory  note  has  been  rendered  void  bv  a  material  alteration,  made  without  fraud- 
ulent intent,  the  payee  may  recover  upon  the  original  consideration,  and  may  establish 
the  indebtedness  as  though  no  note  had  been  executed  therefor,  by  any  evidence  he  may 
have,  either  written  or  oral,  which.has  not  been  vitiated  by  the  alteration.  Gtordon  v. 
Robertson,  (Wis.)  4  N.  W.  Rep.  579:  Morrison  v.  Huggins,  (Iowa,)  Id.  854;  Sullivan  v. 
Rudisill,  (Iowa, )  18  N.  W.  Rep.  856.  Immaterial  alterations,  as  filling  blanks  in  a  contract 
with  the  name  of  the  party  tnereto,  will  not  avoid  the  contract,  not  changing  its  legal 
effect.  Briscoe  v.  Reynolds,  (Iowa,)  2  N.  W.  Rep.  529 ;  Rowley  v.  Jewett,  (Iowa,)  9  N.  W. 
Rep.  353;  Canon  v.  drigsby,  (111.)  5  N.  E.  Rep.  862;  Bank  v.  Carson,  (Mich.)  27  N.  W. 
Rep.  589.  Figures  in  margin  of  promissory  note  are  no  part  of  it,  ana  alteration  does 
not  vitiate.  Harvester  Co.  v.  McLean,  (Wis.)  15  N.  W.  Rep.  177 ;  and  it  has  been  held  that 
obtaining  the  signing  of  another  name  as  co-surety  is  not  material  alteration,  and  will 
not  relieve  the  first  surety.  Ward  v.  Hackett,  (Minn.)  14  N.  W.  Rep.  578.  It  has  been 
held  that  where  a  mortgage  was  executed  by  husband  and  wife  of  her  land  for  the  ac- 
commodation of  a  partnership  of  which  the  husband  is  a  member,  and  as  security  for 
the  payment  of  a  negotiable  promissory  note  made  by  the  husband  to  his  partner,  and 
indorsed  by  the  partner  for  the  same  purpose,  and  to  which  note  the  partner,  before 
negotiatinff  it.  adds  the  wife's  name  as  a  maker  without  the  consent  or  knowledge  of 
herself  or  husband,  such  note  is  not  thereby  avoided  as  against  one  who,  in  ignorance 
of  the  note  having  been  so  altered,  lends  money  to  the  partnership  upon  the  security  of 
the  note  and  mortgage.  Mersman  v.  Werges,  5  Sup.  Ct.  Rep.  65.  If  an  alteration  of  a 
promissory  note  is  not  material,  it  matters  not  with  what  intent  it  was  made,  for  under 
no  circumstances  can  it  in  any  way  affect  the  liabilities  of  the  parties.  Fuller  v.  Green, 
(Wis.)  24  N.  W.  Rep.  907.  The  extension  by  alteration  of  the  time  of  payment  of  a 
promissory  note  is  not  such  an  alteration  of  the  note  as  will  avoid  it,  the  maker  being 
free  to  pay  the  note  on  or  before  such  day,  and  the  payee  being  restrained  from  com- 
pelling payment  before  that  time.  Drexler  v.  Smith,  80  Fed.  Rep.  754.  The  burden  of 
proof  as  to  an  alteration  is  upon  the  party  asserting  It.  Odell  v.  Gallup,  (Iowa,)  17  N. 
W.  Rep.  602:  Gordon  v.  Robertson,  (Wis.) 4  N.  W.  Rep.  679;  Cox  v.  Palmer, 3  Fed.  Rep. 
16.  In  a  civil  action  a  preponderance  of  evidence  is  all  that  is  necessary  to  establish  a 
fraudulent  alteration.    Colt  v.  Churchill,  (Iowa,)  16  N.  W.  Rep.  147.    See,  also,  on  the 

rieral  subject  of  the  alteration  of  written  instruments,  Sawyer  v.  Ferry,  (Iowa,)  17 
W.  Rep.  497;  Woodworth  v.  Anderson,  (Iowa.)  19  N.  W.  Rep.  296;  Scofield  v.  Ford, 
(Iowa,)  9  N.  W.  Rep.  809;  Martin  v.  Insurance  Co.,  (N.  Y.)  5  N.  B.  Rep.  838;  Church  v. 
Fowle,  (Mass.)  6  N.  £.  Rep.  764;  Martin  v.  Instirance  Co.,  (N.  Y.)  5  N.  £.  Rep.  838;  Mar- 
tin V.  Mining  Co.,  (Nev.)  8  Pac.  Rep.  488;  ArgueUo  y.  Bours,  (CaL)  8  Paa  Rep.  49; 
Pereau  y.  Frederick,  (Neb.)  22  N.  W.  Rep.  235. 


Mehb  t>.  Cole. 
(Supreme  Court  of  Arkansas.    March  81, 1888.) 

SUBROOATIOH— 8AI«B  UMDSB  VkNDOB^S  LiBN— InVALIDITT— SUBBOOATIOlf  07  PUROHASEB 
TO  LiBN. 

Where  a  sale  of  land  under  a  decree  of  the  court,  to  satisfy  an  alleged  purchase- 
money  lien,  is  subsequently  doclared  void,  the  purchaser  has  no  right  of  subroga- 
tion to  the  lien  of  the  plaintiff  in  the  foreclosure  suit,  unless  he  can  prove  the  ex- 
istence of  the  lien  unsatisfied.^ 

Appeal  from  circuit  court,  Craighead  county;  J.  E.  Riddick,  Judge. 

Action  of  ejectment,  brought  by  Nettie  Melir  against  H.  M.  C3ole,  to  re- 
cover possession  of  certain  lands  formerly  owned  by  plaintiff's  father.  De- 
fendant claims  through  a  sale  of  the  land  under  a  decree  of  the  circuit  court. 
The  court  subsequently  held  the  decree  void  as  to  this  plaintiff,  and  refused 
to  give  effect  to  defendant's  deeds.    Both  sides  appeal. 

B.  F.  Broton,  for  plaintiff.  W,  H,  Cate  and  /.  C,  Hawthorne,  for  defend- 
ant. 

C!ocKRTLL,  C.  J.  Both  the  plaintiffs  and  defendant  have  appealed  in  this 
cause.  Each  side  was  aslcing  alhrmative  relief  in  tlie  trial  court,  but,  if  there 
was  the  same  confusion  in  the  record  when  the  cause  was  heard  as  exists  in 
the  transcript  which  is  certified  here,  neither  could  have  complained  if  the 
court  had  refused  all  relief.  Dates  are  matters  of  some  importance  in  the  lit- 
igation, but,  according  to  the  record  almost  every  event,  fiom  the  birth  of  the 

>Re8i>ecting  the  doctrine  of  subrogation  and  its  application,  see  Dowdy  v.  Blake, 
<Ark.)  6  S.  W.  Rep.  897,  and  note. 
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parties  to  the  entry  of  the  final  decree,  occurred  "on  the day  of  - 


18 — ."  It  is  not  even  certiiin  who  are  the  plaintiffs  in  the  litigation.  The 
action  was  ejectment  by  Nettie  Mehr,  who  claimed  to  be  the  sole  heir  at  law 
of  F.  M.  Burk,  who  died  seized  and  possessed  of  the  land;  but,  in  the  final 
disposition  of  the  case,  John  and  James  Burk  appear  as  Nettie  Mehr^s  co- 
plaintiffs.  How  they  got  into  the  cause,  or  what  interest  they  have  in  the 
land,  is  not  disclosed.  The  defendant.  Cole,  admits  that  the  title  to  the  land 
was  in  F.  M.  Burk  at  the  time  of  his  death,  but  claims  that  the  title  of  his 
heirs,  as  to  a  part  of  it,  was  divested  by  sale  under  a  decree  of  the  Craighead 
circuit  court  condemning  the  lands  to  be  sold  for  the  unpaid  purchase  money 
due  from  F.  M.  Burk,  and  that  the  other  tract  was  purchased  by  him  at  a  sale 
under  an  execution  which  issued  upon  the  same  decree.  This  decree  is  ex- 
hibited, and  is  entitled  "O.  B.  Dickinson,  as  Administrator  of  Michael  Dick- 
inson, Deceased,  Plaintiff,  v.  James  iV.  Burk,  as  Guardian  ad  litem  of  Minor 
Heirs  of  F.  M,  Burk,  Deceased,'^  It  recites  tliat  service  was  had  upon  the 
"minor  heirs  of  F.  M.  Burk,"  but  there  is  no  other  designation  of  the  defend-  ^ 
ants  in  the  decree.  No  other  part  of  the  record  in  that  cause  was  introduced 
as  evidence  in  this,  and  there  is  nothing  to  show  the  identity  of  the  plaintiffs 
in  this  action  of  ejectment  with  the  defendants  in  the  foreclosure  suit.  We 
are  perhaps  apprised  that  Nettie  Mehr,  who  is  a  married  woman,  is  thedaugli- 
ter  of  F.  M.  Burk;  but  whether  she  was  a  minor  when  the  decree  was  ren- 
dered, and  was  represented  by  J.  N.  Burk,  who  is  described  as  the  guardian 
ad  litem  of  minor  heirs  of  F.  M.  Burk,  we  cannot  tell;  nor  have  we  any  means 
of  determining  whether  the  other  plaintiffs  are  heirs  of  F.  M.  Burk,  and  of 
the  number  who  were  served  with  process  in  that  case.  The  court,  on  the 
trial,  held  the  decree  void  as  to  these  plaintiffs,  and  refused  to  give  effect  to 
the  defendant's  deeds.  We  cannot  say,  upon  this  state  of  the  record,  that 
that  was  error;  but  the  cause  was  transferred  to  the  equity  docket,  upon  the 
defendant's  prayer  to  be  subrogated  to  the  right  of  Dickson's  administrator  to 
enforce  the  payment  of  the  vendor's  lien  for  the  purchase  money,  which  he 
alleged  he  and  his  vendors  had  discharged  by  the  payment  of  their  bids  at  the 
commissioner's  and  sheriff's  sales;  and  the  court,  finding  that  the  amount  of 
purchase  money  due  for  the  lands  was  a  lien  thereon,  and  that  the  plaintiff, 
or  those  to  whose  rights  he  had  succeeded  by  conveyance,  had  discharged  the 
lien,  entered  a  decree  for  the  defendant,  condemning  the  land  to  be  sold  to 
repay  the  purchase  money  paid  by  him  and  his  vendors. 

Though  there  is  some  conflict  in  the  adjudged  cases  on  the  subject,  we  en- 
tertain no  doubt  but  that  one  whose  bid  at  a  void  judicial  or  execution  sale 
discharges  an  incumbrance  on  the  land  can  have  restitution  to  the  extent  of 
the  lien  discharged,  before  the  defendant  in  the  void  proceeding,  or  his  heirs, 
can  recover  the  lands  so  purchased  by  him,  if  his  purchase  is  made  in  good 
faith  under  the  belief  that  he  is  acquiring  the  title.  Waggener  v.  Lyles,  29 
Ark.  47;  Brohst  v.  Brock,  10  Wall.  519,  5^3;  Valle's  Heirs  v.  Fleming,  29 
Mo.  152,  77  Amer.  Dec.  557,  and  cases  cited  in  note;  Freem.  Jud.  Sales,  § 
51  et  seq.  But  the  difficulty  in  this  case  is  in  determining  that  the  bids  at  the 
sale  made  under  the  decree  discharged  a  lien,  or  paid  a  debt,  which  could  be 
enforced  against  the  land,  or  which  in  any  way  benefited  the^  heirs  of  F.  M. 
Burk.  If  neither  of  these  conditions  exists,  there  is  nothing  to  base  an  argu- 
ment for  restitution  upon.  Now,  the  deed  which  conveyed  the  land  to  F.  M. 
Burk  recites  the  payment  in  full  of  the  purchase  money.  This,  like  any  other 
receipt,  is  prima  facie  evidence  between  the  parties  of  actual  payment. 
When  the  decree  foreclosing  the  supposed  lien  for  the  purchase  money  was 
declared  of  no  effect,  the  burden  was  on  the  plaintiff  in  the  cross-complaint  to 
establish  the  existence  of  the  lien.  There  are  some  hints  in  the  testimony, 
and  it  is  broadly  stated  at  the  bar,  that  the  plaintiff  in  the  foreclosure  suit 
held  the  promissory  note  of  F.  M.  Burk,  which  recited  that  it  was  given  for 
the  purchase  money  of  one  of  the  tracts  in  suit;  but  the  note  is  not  copied  in 
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the  record,  and  there  is  nothing  definite  to  guide  us  to  a  conclusion  as  to  its 
import.  Moreover,  F.  M.  Burk  had  been  dead  for  more  than  two  or  five 
years  when  the  decree  of  foreclosure  was  rendered,  and  there  was  adminis- 
tration upon  hi<«  estate,  but  there  is  no  evidence  that  the  claim  was  ever  pre- 
sented to  the  administrator  for  allowance.  If  the  debt  was  not  preserved, 
ADd  the  decree  of  foreclosure  is  void,  there  was  no  subsisting  lien  to  be  dis- 
charged by  the  purchasers  at  the  sales  made  in  pursuance  of  the  decree, 
(^Stephens  v.  Shann<m,4^  Ark.  464,)  and  no  room  for  subrogation.  See  Wag- 
gener  v.  Lyles,  29  Ark.  55,  56.  The  purchaser  at  the  sale  could  not  occupy 
any  better  position  than  the  plaintiff  In  the  void  decree.  If  the  plaintiff  in 
.that  proceeding  had  no  lien,  the  purchaser  could  acquire  none  by  his  purchase. 

Too  much  is  left  to  inference  for  this  court  to  be  able  to  undertake  to  adjust 
the  rights  of  the  parties  with  any  hope  of  approximating  the  equities  of  the 
>cause.  Both  sides  are  at  fault.  We  cannot  enter  a  decree  for  either.  If  the 
proceeding  to  foreclose  the  vendor's  lien  is  void,  the  title  to  all  the  tracts  is  in 
the  heirs  of  F.  M.  Burk;  but  we  cannot  award  the  lands  to  the  plaintiffs  here, 
because  it  does  not  appear  tliat  tliey  comprise  till  the  heirs,  or  that  two  of  them 
are  heirs  at  all,  or  have  any  interest  in  the  land.  Each  heir  can  recover  only 
his  proportionate  share,  and  we  are  unable  to  determine  what  proportion  of 
the  lands  these  plaintiffs  are  entitled  to.  Qeorge  v.  ElmSt  46  Ark.  266.  The 
decree  of  foreclosure  is  not  necessarily  a  nullity.  It  is  binding  upon  the  heirs 
who  were  actually  served  with  process,  {Boyd  v.  Roane,  49  Ark.  — ,  5  S.  "VV. 
Rep.  704,)  and  the  defendant  has  succeeded  to  their  interest  in  that  part  of 
the  land  which  was  sold  by  the  commissioner  under  the  decree.  Admitting 
the  decree  of  foreclosure  to  be  void,  there  is  not  sufiicient  evidence  before  us 
to  sustain  the  finding  that  the  defendant  has  removed  an  incumbrance  from 
the  plaintiffs'  land.  It  is  our  practice  to  dispose  of  equity  causes  finally,  and 
end  the  litigation  here,  but  this  record  does  not  afford  us  the  opportunity  of 
•doing  that  in  this  case. 

The  decree  must  be  reversed,  and  the  cause  remanded  for  further  proceed- 
ings not  inconsistent  with  this  opinion.  Adjudge  the  costs  of  the  appeals 
against  the  two  sides  equally. 


State  ex  rel.  Orb  v.  Leonabd. 
(Supreme  Court  of  Tennessee.    1888.) 

OmcB  Ain>  OrriCERs  —  Tesm  of  Office  —  Aboutiok  of  Office  —  Constitutional 
Law. 

Acts  Tenn.  1887,  c.  84,  repealed  Acts  Tenn.  1885,  o.  71,  nnder  which  defendant  had 
been  duly  elected  to  the  office  of  county  judge  of  Marshall  county,  and  conferred 
the  powers  and  duties  incident  to  it  on  the  chairman  of  the  county  court.  Heldj 
that  this  act  could  not  deprive  defendant  of  office  for  the  remainder  of  the  term  for 
which  he  was  elected,  under  Const.  Tenn.  art.  6,  providing  that  the  terms  of  office 
of  the  iudges  of  such  inferior  courts  as  the  legislature  from  time  to  time  shall 
establish  shall  be  eif?ht  years. 

Appeal  from  chancery  court,  Marshall  county;  Walteb  S.  Beardbn, 
'Chancellor. 

Action  against  TV.  J.  Leonard  by  the  state  ex  rel.  D.  C.  Oit,  to  restrain 
defendant  from  exercising  the  powders  or  performing  the  duties  of  the  office 
of  county  judge  of  Marshall  county.  Judgment  for  plaintiff,  and  defendant 
appeals. 

Leonard  &  Thompson^  P.  C.  Smithson,  and  8.  F.  Wilson,  for  appellant. 
€owden  dk  Marshall^  for  appellee. 

8NODGBA8S,  J.  By  an  act  approved  80th  of  March,  1885,  the  legislature 
created  the  office  of  county  judge  for  Marshall  county.  Acts  1885,  p.  128. 
The  defendant,  J<eonard,  was  duly  appointed,  commissioned,  and  qualified  to 
fill  said  office,  and  entered  upon  the  discharge  of  its  duties.    Subsequently, 
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at  the  August  election,  1886,  he  was  elected  to  the  position  by  vote  of  the^ 
people  of  the  county,  for  the  constitutional  term,  and  was  again  commissioned 
and  qualified,  and  continued  to  perform  the  duties  of  the  office,  without  ob- 
jection or  interference,  until  the  present  bill  was  filed  by  the  state  on  relation 
of  D.  C.  Orr,  to  restrain  him  from  so  acting  upon  the  ground  that  the  act,  in 
80  far  as  it  authorized  the  appointment  of  judge,  had  t^en  repealed  by  an  act 
of  the  legislature  approved  March  14,  1887,  and  the  powers  and  duties  of  the^ 
office  devolved  upon  the  chairman  of  the  county  court  to  be  elected  by  the 
justices  thereof.  Acts  1887,  p.  163.  The  relator  had  been  elected  to  such  po- 
sition, and  consequently  sought  in  this  proceeding  to  assert  his  authority, 
and  to  restrain  defendant  from  interfering  with  him  or  from  the  usurpatioa 
of  such  power.  A  demurrer  was  overruled,  the  bill  answered,  and  on  final 
hearing  the  chancellor  sustained  the  bill,  and  defendant  appealed. 

The  question  therefore  is  whether  the  legislature  has  power  to  terminate 
the  office  of  a  judge  elected  under  a  constitutioniU  law,  and  for  a  constitu- 
tional term  of  eight  years,  within  that  term,  leaving  the  court  with  its  juris- 
diction in  existence  and  unimpaired,  by  simply  transferring  the  duties  of  the 
office  upon  another  official,  namely,  the  chairman  of  the  county  court.  la 
the  act  of  1885  creating  the  office  of  county  judge,  all  the  powers  and  juris- 
diction  vested  in  a  chairman  of  the  county  court  was  vested  in  the  county 
judge,  (section  4,  p.  129,)  and  all  the  rights,  powers,  and  jurisdiction  that 
are  conferred  by  existing  law  upon  county  judges,  (section  3,  p.  129.)  In. 
the  passage  of  this  law  the  legislature  acted  under  its  constitutional  authority 
to  create  originally,  or  by  amendment  of  our  existing  court  system,  an  in- 
ferior court.  Tlie  first  section  of  article  6  of  the  state  constitution  provides^ 
"that  the  judicial  power  of  this  state  shall  be  vested  in  one  supreme  court,, 
and  such  circuit,  chancery,  and  other  inferior  courts  as  the  legislature  shall 
from  time  to  time  ordain  and  establish,  in  the  judges  thereof,  and  in  justices- 
of  the  peace."  The  fourth  section  of  the  same  article  provides,  among  other 
things,  that  the  judges  of  such  inferior  courts  shall  be  elected  by  the  qualified 
voters  of  the  district  or  circuit  to  which  they  are  to  be  assigned,  and  that 
their  term  of  office  f^hall  be  eight  years.  In  the  first  section  of  the  act  of  1885 
the  term  of  the  office  is  fixed  at  four  years;  but  this  is  clearly  a  misprint  or 
clerical  error,  for  the  next  section,  providing  for  the  election  of  the  judge 
after  the  first,  fixes  the  period  at  eight  years.  This,  however,  is  an  im- 
material matter.  The  act  being  otherwise  valid,  the  constitution  would 
regulate  the  term,  although  a  different  term  was  intentionally  fixed;  and  the 
judge,  being  duly  elected,  would  hold  for  eight  years, — the  constitutional 
term. 

The  question  is,  can  the  legislature  subsequently,  and  within  the  term,  de- 
prive him  of  the  office  by  devolving  its  powers  and  duties  upon  another?  The 
act  of  1887  did  not  attempt  to  abolish  or  diminish  the  powers  and  duties  ap- 
pertaining to  the  office.  It  simply  repealed  so  much  of  the  act  as  applies  to 
Marshall  county,  (another  county  having  had  a  similar  change  made  in  ita 
court  system  by  the  same  act,)  and  undertook  to  re-establish  the  office  of  chair- 
man of  the  county  court  after  the  first  Monday  in  April,  1887,  and  to  vest  in 
these  officers  all  the  rights,  privileges,  jurisdiction,  duties,  and  powers  "per- 
taining to  the  office  as  established  and  exercised  by  the  county  judge. "  If  this, 
legislation  had  merely  named  the  defendant,  and  by  name  and  title  removed 
him  from  the  position,  and  given  it  to  another,  it  would  not  have  more  di- 
rectly accomplished  the  purpose  actually  effected,  if  this  be  valid.  The  con- 
stitution in  fixing  the  terms  of  the  judges  of  inferior  courts  elected  by  the 
people  at  eight  years  intended  not  only  to  make  the  judiciary  independent,  and 
thereby  secure  to  the  people  the  corresponding  consequent  advantages  of 
courts  free  from  interference  and  control,  and  removed  from  all  necessity  of 
being  subservient  to  any  power  in  the  state,  but  intended  also  to  prevent 
constant  and  frequent  experimenting  with  court  systems,  than  which  nothing 
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could  be  more  injurious  or  vexatious  to  the  public.  It  was  intended  when 
the  legislature  established  an  inferior  court  that  it  should  exist  such  a  length 
of  time  as  would  give  opportunity  for  mature  observation  and  appreciation  of 
its  benefits  or  disadvantages,  and  that  the  extent  of  its  durability  might  dis- 
courage such  changes  as  were  not  the  result  of  most  mature  consideration. 
Realizing  that  a  change,  if  made,  to  constitute  an  inferior  court,  would  fix  that 
court  in  the  system  of  eight  years,  a  legislature  would  properly  consider  and 
maturely  settle  the  question  as  to  the  propriety  and  desirability  of  such  change 
or  addition  to  our  system;  and,  conscious  of  the  impropriety  and  the  hazard 
of  leaving  the  judicial  department  of  the  government  at  the  mercy  and  whim 
of  each  renewing  legislature, — itself  elected  for  but  two  years, — ^the  framers 
of  the  constitution  wisely  guarded  against  these  evils  by  the  section  referred 
to.  Properly  construed  and  enforced  it  is  effectual  for  that  purpose.  Dis- 
regarded or  impaired  by  such  interpretation  as  leaves  it  to  exist  in  form,  with- 
out force  or  substance,  andKve  have  all  the  evils  and  confusion  of  insecure, 
changing,  and  dependent  courts,  frequent  and  constant  experimenting  with 
systems  provided  in  haste,  tried  in  doubt,  and  abolished  before  their  merits  or 
demerits  were  understood.  It  would  be  a  mortifying  reflection  that  our 
organic  law  makers  intended  any  such  result  in  their  advanced  effort  to 
make  a  government  of  three  distinct  independent  departments;  and  still 
more  humiliating,  if  we  were  driven  to  the  conclusion  that,  while  they  did 
not  intend  it,  they  had  been  so  weaker  inapt,  in  the  phraseology  adopted,  as 
to  have  accomplished  it.  Neither  the  intent  nor  the  language  of  the  constl* 
tution  employed  to  express  it  fortunately  bears  any  such  construction. 

When  the  court  whose  judge  is  elected  by  the  people  of  one  or  more  counties 
in  district  or  circuit  is  constituted  by  the  legislature,  and  an  election  had,  and 
^e  officer  commissioned  and  qualified,  it  is  not  in  the  power  of  the  legislature 
to  take  from  him  the  powers  and  emoluments  of  ofiice  during  the  term  of 
eight  years  by  devolving  these  intact  upon  another,  or  otherwise.  The  court 
so  constituted,  and  judge  elected,  in  this  instance,  was  under  the  authority  to 
establish  inferior  courts  already  quoted.  The  incumbent  of  the  office  was  a 
judicial  officer  of  this  state,  (State  v.  Qlenrif  7  Heisk.  486,  487;  State  v.  Mc-- 
Key,  8  Lea,  24,)  and  is  entitled  to  the  protection  of  the  constitution  as  such, 
against  unconstitutional  legislation  to  deprive  him  of  his  office. 

It  is  argued,  however,  that  this  act  of  removal  is  the  same  as  the  act  abol- 
ishing a  circuit  court,  with  all  its  powers  and  jurisdiction,  from  the  conse- 
quences of  which  it  has  been  held  by  this  court  a  circuit  judge  would  be 
deprived  of  office.  State  v.  Campbell,^  (MS.;)  State  v.  Gaines,  2  Lea,  316. 
The  act  construed  in  these  cases  was  one  abolishing  the  Second  circuit  court 
of  Shelby  county,  passed  in  1876.  Acts  1875,  p.  24.  There  were  two  cir- 
cuit courts  in  Shelby  county, — ^the  First  and  Second.  As  one  was  enough  to 
do  the  business  of  the  county,  or  supposed  to  be,  the  legislature  abolished  this 
court,  leaving  the  entire  business  of  both  courts  to  be  done  by  the  First;  there- 
after to  be  styled  "The  Circuit  Court  of  Shelby  County."  It  was  held  in  the 
cases  referred  to  that  the  legislature  might  abolish  a  circuit  court,  held  for  a 
circuit  or  given  territory,  and  that  when  the  court  was  abolished  the  office 
of  judge  thereof  terminated.  Without  desiring  to  be  understood  as  assenting 
to  the  conclusion  reached  in  those  cases,  (to  the  reasoning  of  which  we  do  not 
subscribe,)  and  which  conclusions,  we  may  remark  in  passing,  were  reached 
by  a  divided  court,  and  against  the  weight  of  many  opinions  in  other  states, 
it  is  sufficient  to  say  that  the  case  here  presents  no  such  question  as  that  de- 
termined there.  The  act  of  1875  construed  had  abolished  the  court.  It  did 
not  leave  the  court  with  all  its  powers,  jurisdiction,  rights,  and  privileges  in* 
tact,  and  devolve  them  upon  another,  as  in  this  case.  Here  the  court  was  left 
as  it  existed,  except  the  change  made  in  its  official  head.    He  was  simply  re« 

>  This  0866  was  decided  prior  to  the  publication  of  the  Southwestern  Reporter. 
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moved  by  the  operation  of  the  act,  if  it  coald  take  effect  according  to  its  terms, 
and  another  put  in  his  place.  It  cannot  be  doubted  that,  if  tho  legislature 
liad  said  in  the  act  of  1875,  as  in  the  act  now  being  construed,  that  the  office 
of  judge  of  the  Second  circuit  court  should  be  abolished,  and  that  the  court 
should  remain,  with  like  jurisdiction  and  duties,  but  that  these  should  be  ex- 
ercised by  another  officer,  leaving  the  First  circuit  court  also  existing  with 
its  original  jurisdiction  and  duties  only, — that  such  would  have  1>een  declared 
void.  Kor  can  it  be  doubted  tliat  if  the  legislature  should  now  declare  that 
the  office  of  a  given  circuit  is  hereby  abolished,  leaving  the  circuit  and  its 
court  machinery  as  it  is,  except  the  removal  of  the  presiding  judge,  such 
act  would  be  void.  If  this  were  not  true,  the  legislature,  at  its 'next  or  any 
subsequent  session,  might  pass  a  law  setting  out  the  circuits  and  chnncery 
divisions  by  numbers,  and  declaring  that  the  office  of  judge  of  each  be  abolished. 

It  is  no  argument  in  answer  to  this  to  say  that  the  legislature  will  not  do 
this.  It  is  not  a  question  of  what  they  will  do  tlUt  we  are  now  considering; 
it  is  a  question  of  constitutional  power  of  what  it  can  do.  The  question  as  to 
how  such  power  is  granted,  or  restraint  imposed,  cannot  be  determined  on  the 
probability  or  improbability  of  its  exercise.  If  it  can  abolish  in  this  way  the 
office  of  county  judge,  it  can  abolish  the  office  of  any  inferior  judge,  as  all  are 
alike  protected  or  not  protected  by  the  clause  of  the  constitution  referred  to. 
For  the  honor  of  the  framers  of  the  constitution,  the  best  interests  of  our 
people,  the  independence  of  the  judiciary,  and  the  security  and  order  of  our 
court  system  against  rash  and  constant  experiments  of  legislation,  it  offers  us 
much  satisfaction  to  give  the  constitution  its  plain,  rational,  and  unobscure 
effect  to  invalidate  legislation  of  this  character,  and  be  able  to  say  that  nothing 
as  yet  decided  by  our  court  stands  as  a  precedent  in  the  way  of  our  doing  so. 
But  if  there  were,  it  would  afford  us  pleasure  to  overrule  it. 

The  decree  is  reversed,  and  bill  dismissed  with  cost. 


Bayland  v.  State. 
(Supreme  Cov/rt  of  Tennessee.    188S.) 
Wm«588— CoMPBTBNCT  OF  ACCUSED— Pbevious  Ck>NvioTiON— Aotb  Tbnk.  1887,  Ch.  79, 

«1.  ^ 

Acts  Tenn.  1887,  c.  79,  S  1,  provides  that  on  the  trial  of  au  indictments  the  defend- 
ant thereto  may  testify  therein.  Defendant  was  on  trial  under  an  indictment  for 
murder.  Held,  that  an  objection  to  his  testimony  in  his  own  behalf,  on  the  ground 
of  previous  conviction  of  larceny  and  judgment  of  Infamy,  was  improperly  sustained. 

Error  to  circuit  court,  Jackson  county;  John  A.  Fite,  Judge. 
Smith  liayland,  alias  Morgan,  was  convicted  of  murder  in  the  first  degree, 
and  brings  error. 
Vertrees  &  Vertrees,  for  plaintiff  in  error.    Atty.  Qen,  Pickle,  for  the  State. 

TuRNEY,  C.  J.  Plaintiff  in  error  is. convicted  of  an  assault  with  intent  to 
commit  m  urder  in  the  first  degree,  and  sentenced  to  15  years  in  the  penitentiary. 
On  his  trial  in  the  circuit  court,  he  offered  himself  as  a  witness.  The  attor- 
ney general  objected,  and  read  a  record  of  conviction  of  larceny  and  judgment 
of  infamy.  The  court  sustained  the  objection.  Section  I,  c.  79,  Acts  1887, 
provides  "that,  in  the  trial  of  all  indictments,  presentments,  and  other  crim- 
inal proceedings  i  n  any  of  the  courts  of  this  « state, '  the  party  defendant  thereto 
may  at  his  own  request,  but  not  otherwise,  be  a  competent  witness  to  testify 
therein."  The  statute  excepts  no  class  or  character  of  defendants,  and  the 
courts  can  except  none.  In  Peck  v.  State,  6  S.  W.  Rep.  389.  (at  this  term,) 
in  an  opinion  of  Folkes,  J.,  the  authorities  sustaining  this  construction  are 
cited.  The  provision  that  the  defendant  shall  offer  himself  before  any  of  his 
proof  is  taken  is  mandatory,  and,  unless  pursued,  the  defendant  will  not  be 
permitted  to  testify,  as  held  in  an  opinion  MSS.  of  Judge  Snodorass  at  the 
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present  term.^  The  question,  though  argued,  does  not  arise  here,  as  the  only 
objection  made  is  the  one  already  noticed.  Of  course,  the  defendant  who  puts 
himself  before  the  court  as  a  witness  subjects  himself  to  all  the  rules  and  tests 
of  credibility,  and  may  be  impeached,  as  any  other  witness.  His  infamy  does 
not  render  him  incompetent  to  testify,  but  the  weight  and  value  of  his  evi- 
dence are  questions  for  the  jury.  The  impolicy  and  evil  results  of  the  statute 
are  matters  for  the  consideration  and  action  of  the  legislature  alone.  So  long 
^as  statutes  are  constitutional,  the  courts  must  perform  their  one  duty  of  en- 
forcing them.  The  objection  was  improperly  sustained.  The  judgment  is 
xeversed;  cause  remanded. 


Grangk  Warehouse  Ass'n  i^.  Owen  et  al. 
(Supreme  Court  of  Tennessee.    1888.) 

1.  Warehousemen— Contracts—Rbsebvation  op  Title  for  Advancements. 

A  i>arol  contract,  by  which  plaintiff,  a  warehouse  association,  furnished  money 
to  a  customer,  with  which  the  latter  was  to  purchase  tobacco,  sending  it  from  time 
to  time  to  plaintiff  to  sell  on  his  account,  the  profits  beyond  expenses  and  a  certain 
Interest  to  belong  to  the  customer,  with  a  stipulation  that  while  the  tobacco  is  in 
the  customer's  hands  the  title  thereto  shall  remain  in  plaintiff  as  security  for  the 
funds  advanced,  is  a  valid  contract,  and  tobacco  in  the  customer's  hands  at  nis  death 
may  be  replevied  by  plaintiff,  as  against  the  creditors  of  the  insolvent  estate  of  the 
deceased. 

8.  Same. 

In  such  an  action,  where  the  biU,  after  stating  the  facts,  alleged  that  the  **  prop- 
erty and  title  in  sud  tobacco  belonged  to  complainant,  ^  a  demurrer  to  the  effect 
that  the  bill  presented  merely  the  case  of  debtor  and  creditor,  and  gave  no  lien  or 
right  of  replevin,  should  be  overruled. 

d.  "Witness — Competency — Interest— Transactions  with  Deceased. 

Under  Tennessee  statutes,  a  stockholder  in  a  corporation  is  not  disqualified  by 
interest  from  testifying  in  a  suit,  brought  by  the  corporation  against  an  adminis- 
trator, as  to  conversations  held  with  the  deceased  in  reference  to  the  contract  upon 
which  suit  is  brought. 

4.  Pleading — Amendment—Discretion. 

In  Tennessee,  an  amendment  to  a  bill  In  chancery,  offered  before  the  answer  is 
filed,  may  be  allowed  or  not  in  the  discretion  of  the  chancellor*,  and  the  proper  ex- 
ercise of  such  discretion  will  not  be  disturbed  on  appeal. 

Appeal  from  chancery  court,  Robertson  county;  Georgb  E.  Seat,  Chan- 
cellor. 

The  Grange  Warehouse  Association  brought  this  action  in  chancery  court 
against  G.  J.  Owen,  as  administrator  of  the  estate  of  John  F.  Owen,  and 
otliers,  to  recover  possession  of  certain  tobticco.  The  chancellor  decreed  in 
favor  of  complainant,  and  the  defendants  appeal. 

Gamer  &  Garner t  for  appellants.    /.  W,  Judd,  for  appellee. 

FoLKES,  J.  The  complainant,  in  its  corporate  capacity,  brought  this  bill 
to  recover  possession  of  certain  tobacco  in  the  barn  or  factory  of  John  F.  Owen, 
deceased,  claiming  title  thereto  under  a  certain  contract  made  with  saidOwen, 
which  is  thus  stated  by  Herndon,  the  superintendent  of  tiie  complainant,  who 
was  examined  as  a  witness:  '*The  plaintiff  agreed  to  furnish  money  to  John 
F.  Owen  to  pay  for  tobacco  which  he  was  to  prize,  and  deliver  to- the  plain- 
tiff, and,  to  secure  the  plaintiff  against  loss  by  the  said  transactions,  the  title 
to  ail  of  said  tobacco  so  bought  should  vest  in  plaintiff,  and  as  further  secu- 
rity the  said  Owen  was  to  put  up  collateral  security  as  might  be  demanded  by 
plaintiff  to  cover  losses  or  shrinkage  in  value.  The  plaintiff  was  to  sell  said 
tobacco  at  best  possible  advantage;  and  after  deducting  money  furnished,  with 
interest,  at  what  it  cost  plaintiff,  with  all  legitimate  expenses,  all  the  profits 
were  to  belong  to  Owen."     The  proof  showed  that  such  a  contract  had  been 
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made  and  performed  for  the  tobacco  season  of  1881,  renewed  for  1882,  and 
the  complainant  had  advanced  Owen  for  the  season  of  1883,  beginning  1st 
of  November,  1882,  the  sum  of  $34,848.27,  and  the  latter  liad  shipped  to  com- 
plainant 218  hogsheads  of  tobacco.  The  proceeds  of  tlie  sale  of  these  218  hogs- 
heads, after  deducting  interest,  storage,  freights,  commission,  etc.,  were  cred- 
ited to  Owen's  account,  leaving  a  balance  of  $9,464.35  due  complainant  at 
the  death  of  Owen,  which  occurred  in  July,  1883.  Under  the  bill  in  this 
cause,  the  complainant  obtained  possession  of  51  hogsheads  of  tobacco;  and 
after  selling  same,  and  deducting  the  usual  charges,  the  net  proceeds  thereof 
amounted  to  $5,784.85,  which  being  credited  to  the  account,  left  a  balance  of 
$3,679.50  still  due  complainant,  for  which,  on  final  hearing,  decree  was  ren- 
dered in  favor  of  complainant  against  the  administrator  of  said  Owen,  with 
interest;  the  court  adjudging  that  complainant  was  entitled  to  maintain  re- 
plevin for  the  51  hogsheads,  and  that  the  proceeds  were  properly  applied. 
Defendant  has  appealed,  and  assigned  as  error  (1)  the  action  of  the  chancellor 
in  overruling  demurrer  to  the  biU,  and  in  peimitting  complainant  to  amend 
its  bill;  (2)  the  decree  final,  in  favor  of  complainant  as  to  the  51  hogsheads; 
(3)  the  action  of  the  court  in  overruling  objections  to  the  testimony  of  the 
witness  Herndon, — each  of  which  will  be  considered  in  the  order  stated. 

Briefly  stated,  the  demurrer  was  to  the  effect  that  the  contract,  as  stated  in 
the  bill,  presented  merely  the  case  of  debtor  and  creditor  between  the  complain- 
ant and  deceased,  and  gave  no  lien  or  title  to  the  tobacco  then  in  the  bam  or 
factory  of  deceased  that  would  authorize  the  complainant  to  maintain  replevin 
for  the  same;  and  that  the  only  relief  to  which  complainant  was  entitled  was 
its  action  for  money  had  and  received,  or  for  debt,  or  for  the  breach  of  contract 
to  ship  the  tobacco  as  agreed.  There  was  no  error  in  overruling  the  demurrer, 
nor  in  allowing  the  bill  to  be  amended.  The  bill  set  up  the  contract  and 
agreement  that  the  "property  and  title  in  said  tobacco  belonged  to  complain- 
ant;" and  the  amendment  was  before  answer,  and  in  no  manner  objectionable,, 
although  it  seems  to  have  been  unnecessary,  as  it  does  not  appear  to  strengthen 
the  case  made  in  the  bill.  The  allowance  of  such  amendment  at  that  stage 
of  the  proceedings  was  clearly  within  the  discretion  of  the  chancellor,  and  its 
proper  exercise  will  not  be  disturbed. 

The  defendant  answered  the  bill,  original  and  amended,  denied  the  con- 
tract as  charged  in  the  bill,  insisted  that  it  was  an  ordinary  advance  or  loan 
of  money,  with  expectation  that  the  tobacco  which  Owen  was  to  purchase 
therewith  would  be  consigned  to  complainant  for  sale,  so  that  complainant 
might  obtain  the  profit  of  handling,  storing,  and  selling  same;  that  the  to- 
bacco found  in  the  barn  at  the  death  of  Owen,  out  of  which  the  complainant 
had  replevied  the  51  hogsheads,  were  general  assets  of  the  estate  of  defend- 
ant's intestate;  and  that  he  was  entitled,  as  such,  to  administer  the  same  for 
the  benefit  of  all  creditors  of  said  estate.  There  was  proof  taken  by  both 
sides,  from  which  it  satisfactorily  app^rs  that  the  contract,  though  oral,  was 
substantially  as  stated  in  the  bill;  that  under  this  contract  this  money  was 
furnished  to  and  invested  by  Owen  in  the  purchase  of  tobacco  from  sundry 
parties.  The  tobacco  was  then  carried  to  Owen's  barn,  and  packed  in  hogs- 
heads, it  being  purchased  loose,  and,  as  pressed,  the  hogsheads  were  ship^d 
to  complainant,  with  Owen's  name  stamped  thereon,  and,  as  the  tobacco  waa 
sold,  account  sales  of  same  were  rendered  from  time  to  time  to  Owen,  in  the 
usual  form  of  sales  by  warehousemen  or  commission  merchants,  and  the  net 
proceeds  credited  on  the  account  current,  periodically  rendered  Owen.  The 
proof  further  establishes  that  it  was  the  intention  and  wish  of  deceased  ^hat 
the  tobacco  on  hand  in  the  barn  at  the  time  of  his  death  should  be  pressed  and 
shipped  from  the  house  of  deceased  in  Robertson  county  to  the  complainant 
at  his  place  of  business  in  Clarksville,  Montgomery  county,  under  the  con- 
tract ;  and  that  the  deceased  gave  such  instruction  to  his  brother,  who  was  at- 
tending to  the  business  for  him;  and  that  the  brother,  after  he  became  admin- 
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istrator,  undertook  to  carry  out  the  contract  and  instructions  of  intestate,  and 
did  accordingly  press  into  Iiogsheads  a  portion  of  the  tobacco  on  hand,  and 
mark  the  same  consigned  to  complainanl,  in  same  manner  as  deceased  had 
been  in  the  habitof  doing,  intending  and  promising  to  ship  same  accordingly^ 
when  he  was  notitied  by  other  creditors  that  they  would  insist  that  the  to- 
bacco was  assets  of  the  estate,  and,  as  such,  should  be  held  by  the  adminis- 
trator. He  thereupon  refused  to  ship  any  of  the  tobacco,  and  this  suit  was 
brought.  While  there  is  some  proof  tending  to  show  that  the  deceased  had 
some  little  money  and  credit,  with  which  it  is  contended  he  bought  tobacco  in- 
dependent of  his  arrangement  with  complainant,  it  is  manifest,  from  the  great 
preponderance  of  the  evidence,  that  the  deceased  was  without  money  or 
credit,  (although  be  had  a  small  farm,)  and  that  the  tobacco  replevied  by  com- 
plainant was  purchased  and  paid  for  by  deceased  with  the  money  furnished  by 
complainant  under  the  contract,  as  already  stated.  The  insolvency  of  Owen^s 
estate  is  proven  to  have  been  suggested  in  the  county  court,  where  it  is  being 
administered  as  such. 

The  question,  therefore,  is  squarely  presented  whether  a  parol  contract, 
such  as  is  above  herein  stated,  whereby  a  warehouseman  or  commission  mer- 
chant furnishes  money  to  a  customer,  to  be  by  the  customer  invested  in  the 
purchase  of  personal  property,  that  passes  temporarily  into  the  custody  of  the 
party  making  the  purchase,  to  be  handled  and  then  shipped  to  the  party  sa 
furnishing  the  money,  to  be  sold  on  the  account  of  the  purchaser,  with  the 
agreement  that  the  title  to  the  property  so  purchased  is  to  pass  to  and  remain 
In  the  party  furnishing  the  money,  as  security  therefore,  until  he  is  reimbursed 
the  amount  advanced  for  that  purpose,  is  a  valid  contract,  that  can  be  en* 
forced  as  against  creditors  of  the  paity  to  whom  the  money  is  advanced,  or, 
as  in  this  case,  against  the  administrator  of  an  insolvent  estate,  by  a  replevia 
of  the  goods  so  purchased,  where  they  are  identified.  The  exact  question  has 
never  been  passed  upon  by  this  court,  so  far  as  the  reported  cases  show  That 
it  is  a  question  of  vast  importance  to  certain  large  and  valuable  business  in- 
terests of  the  state  is  most  manifest.  Several  millions  of  dollars  are  annually 
advanced  by  warehousemen,  commission  merchants,  and  factors,  in  the  hand- 
ling of  tobacco,  cotton,  and  other  produce,  upon  just  such  contracts,  and  it  is 
of  great  concern  that  the  rights  of  such  parties  be  known.  We  are  of  opinion 
that  such  a  contract  is  valid  and  enforcible.  There  is  nothing  in  the  letter 
nor  spirit  of  our  registration  laws  to  oppose  such  holding,  and  that  grave  con- 
sideration of  public  policy  invite  such  conclusion,  when  no  principle  of  law  is 
contravened. 

Such  holding  is  in  harmony  with  our  decisions,  so  far  as  analogy  can  go. 
Thus,  in  Tedfard  ▼.  WiUon,  3  Head,  311,  speaking  of  the  rights  of  a  manager 
on  a  farm,  under  contract  with  the  owner  that  "the  proceeds  of  the  farm 
were  to  be  liable  to  the  manager  for  his  wages, "  where  the  same  were  levied 
on  by  a  creditor  of  the  owner,  and  bill  Bled  by  the  manager  to  enjoin  the  ex- 
ecution, Judge  McKiNNEY,  in  delivering  the  opinion  of  the  court,  said:  "It 
is  true  that,  as  against  creditors,  a  lien  cannot  be  created  by  contract  between 
the  parties  upon  a  personal  chattel,  in  existence  at  the  time  of  such  contract, 
without  registration;  but  that  principle  is  not  applicable  to  the  present  case. 
This  was  simply  an  agreement  that  the  future  products  of  the  farm,  not  then 
in  existence,  should  be  first  subject  to  the  satisfaction  of  Gedfard's  annual 
wages.  This  is  not  a  contract  or  agreement  falling  within  either  the  letter 
or  the  spirit  of  the  registration  act."  Again,  in  Burke  v.  Harrison,  5  Sneed, 
236,  where,  upon  the  sale  of  a  chattel,  the  vendee  was  required  to  give  security 
upon  the  note  therefor,  which  he  did  under  a  verbal  agreement  with  said  se- 
curity that  he  (the  vendee)  should  keep  possession,  but  that  the  title,  by  way 
of  indemnity,  should  rest  in  said  surety  until  the  vendee  paid  the  note,  and 
possession  was  delivered  to  the  vendee,  who  retained  the  same  until  the  ma- 
turity of  the  note,  which  was  paid  by  the  surety,  it  was  held  that  neither  the 
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vendee,  nor  any  creditor  of  bi3,  could  assert  a  title  to  the  chattel,  as  against 
the  surety,  without  a  payment  or  tender  of  the  amount  so  paid  by  the  surety. 
The  argument  was  that  such  an  arrangement  was  merely  a  parol  mortgage, 
and,  as  such,  void,  under  the  registration  laws,  as  agjiinst  the  creditors  of  the 
vendee.    This  court  said:   **We  think  it  clear  that  no  title  to  the  property 
ever  vested  in  the  purchaser,  but  that  it  passed  by  the  mutual  assent  of  all  the 
parties,  from  the  seller  directly  to  the  surety,  from  whom,  in  reality,  the  con- 
sideration must  be  regarded  as  having  passed."   So,  here,  we  say  that  under 
the  agreement  the  title  to  the  tobacco,  as  and  when  purchased  by  Owen,  passed 
and  vested  at  once  in  the  warehouse  association  as  security  for  its  money  ad- 
vanced for,  and  used  in,  the  payment  thereof.    It  has  been  long  recognized 
in  this  state  that  a  vendor  of  a  chattel  may  sell  and  deliver  possession  to  the 
vendee,  and,  by  agreement,  retain  the  title  in  himself  as  security  for  the  pur- 
chase money,  and  that  the  title  thus  retained  is  good  as  against  creditors  of 
the  vendee.    Houston  v.  Dyrhe,  Meigs,  76;  Buson  v.  Dougherty,  11  Humph. 
50;  and  other  later  cases.    Now,  if  Owen  could  have  purchased  directly  from 
the  warehouse  company,  and  allowed  the  latter  to  retain  title  as  security 
ior  the  purchase  money ;  and  if  he  could  have,  in  his  purchase  from  a  stranger, 
■agreed  that  the  warehouse  company,  as  his  surety  for  the  purchase  money, 
might  have  title  to  the  property  until  purchase  money  was  paid, — why  is  it 
that  he  should  not  be  allowed  to  agree  that  the  title  shall  be  and  remain  in 
the  warehouse  company  until  it  be  reimbursed  by  shipment  to  and  sale  by  it, 
for  the  cash  advanced  with  which  to  pay  for  the  tobacco?    We  can  see  no 
difference  in  principle.    The  case  of  Wharton  v.  Lacender,  14  Lea,  178,  also 
furnishes  an  analogy.     This  was  a  case  where  L.  had  agreed  with  the  bank 
that,  if  the  latter  would  furnish  the  money  to  pay  for  certain  cattle,  he  would 
pledge  the  cattle  for  the  repayment  of  the  money,  and  not  keep  the  cattle 
longer  than  80  days.    He  sold  the  cattle  within  the  30  days  for  the  declared 
purpose  of  paying  the  bank,  and  gave  instructions  for  the  proceeds  to  be  paid 
to  the  bank.     By  mistake,  the  purchaser  sent  check  to  L..  which  was  deliv- 
ered to  his  wife,  he  being  on  his  death-bed,  and  dying  within  48  hours  there- 
after, without  receiving  the  check,  or  taking  any  action  in  relation  thereto. 
The  point  decided  in  the  case  was  that  the  facts  stated  made  out  a  completed 
appropriation  of  the  fund  by  L.  in  his  life-time,  which  was  not  affected  by 
his  death,  and  the  insolvency  of  his  estate.    In  this  case  the  title  was  not  to 
be  taken  to  the  bank,  but  to  L.     The  learned  judge  who  delivered  the  opin- 
ion intimated  very  strongly  that,  had  the  appropriation  of  the  money  not  been 
made,  the  contract  created  a  valid  pledge  of  the  cattle  to  the  bank,  notwith- 
standing the  possession  remained  with  L.,  the  pledgeor;  the  pledgeor  being 
constituted  the  agent  for  the  pledgee,  so  as  to  satisfy  the  law  as  Xo  the  pos- 
session passing  with  the  pledge.     This  case  is  instructive,  although  not  au- 
thoritative in  the  matter  under  consideration.     The  distinction  between  the 
•case  at  bar,  where  the  contract  clearly  stipulated  for  the  title  to  rest  in  the 
party  making  the  advances  of  money  immediately  upon  the  purchase,  and  the 
ordinary  case  of  a  loan  or  advance  of  money,  under  a  promise  that  what  is 
bought  shall  be  shipped  to  the  party  advancing,  to  be  sold  on  account  of  the 
party  purchasing,  is  too  obvious  to  merit  mention  here. 

There  remains  to  be  disposed  of  only  the  question  presented  by  the  objec- 
tion taken  to  the  competency  of  the  witness  Hemdon  to  prove  the  contract 
with  the  deceased.  It  is  said  that,  as  Herndon  is  shown  to  be  a  stockholder 
in  the  complainant  company,  he  is  an  interested  party,  and,  as  such,  cannot 
testify  to  conversations  had  on  transactions  with  the  deceased,  in  a  suit  against 
his  administrator.  Under  our  statute,  interest  does  not  disqualify  in  suits 
by  or  against  executors,  administrators,  etc.  Exclusion  goes  only  to  parties 
to  the  suit.  It  is  an  exception  to  the  statute  removing  the  disability  of  in- 
terest, and,  as  such,  is  to  be  construed  strictly.  "In  actions  or  proceedings 
by  or  against  executors,"  etc.,  "neither  party  shall  be  allowed  to  testify 
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against  the  other.    ♦    ♦    ♦"    The  objection  was  not  well  taken.    Fugtta  v. 
Dinwiddle,  6  Lea.  645. 
Let  the  decree  be  affirmed,  with  coats. 


MuKKO  et  al.  v.  Collins  et  ah 
{Supreme  Court  of  Missou/ri,    March  19, 1888.) 

1.  Wills— Construction — Life-Estate. 

A  testator  whose  only  real  property  was  the  house  where  he  lived  with  his  wife 
and  adopted  daughter,  and  whose  personal  property  consisted  partly  of  articles 
that  would  perish  in  tne  using,  made  the  following  will:  **I  will  and  bequeath  to 
my  wife  all  the  estate,  real,  personal,  and  mixed,  of  which  I  may  die  seized,  to  be 
held  and  enjoyed  by  her  as  her  own.  with  this  request :  that  the  real  estate  shall 
be  properly  cared  for,  building  kept  in  repair,  and  taxes  promptly  paid ;  and  after 
her  death  such  of  said  property  as  shall  then  be  in  her  possession  I  request  shall 
be  given  to  our  adopted  daughter,  to  be  hers  absolutely. "  HeUl,  that  upon  the 
wife's  death  all  the  testator's  property,  except  what  had  perished  in  the  using, 
vested  in  the  daughter,  and  could  not  be  devisea  by  the  wife,  the  devise  to  her  being 
only  of  a  life-estate. 

2.  Same. 

In  such  case,  the  wife  having  Invested  the  proceeds  of  the  propertv,  together  with 
other  funds,  in  land,  the  daughter  is  entitled  to  a  lien  upon  such  land  lor  the  amount 
of  her  legacy,  with  interest  tnereon  from  the  wife's  death. 

Appeal  from  St.  Lonis  circuit  court;  George  W,  Lttbke,  Judge. 
This  suit  was  brought  by  Mary  E.  Munro  and  her  husband  against  John 
C.  Collins  and  other.    Plaintiffs  obtained  judgment,  and  defendants  appeaU 

John  O'Qrady  and  B.  B.  Wolff,  for  appellant. 

Precatory  words  used  in  a  will  do  not  create  a  trust.  Bland  v.  Bland,  2 
Cox,  349;  Pushman  v.  Filliter,  3  Ves.  7;  Wilson,  v.  Major,  11  Ves.  204; 
Cowman  v.  Harrison,  17  Law  &  Eq.  290;  Tibbits  v.  Tibbits,  19  Ves.  G56; 
Bade  y.Bade,  5  Madd.  118;  ffoitoood  v.  West,  1  Sim.  &  S.  387;  Meredith  v. 
Heneage,  1  Sim.  542;  Williams  v.  Worthington,  49  Md.  572;  Jones  v.  Bacon, 
68  Me.  34;  StaU  v.  Tolson,  73  Mo.  320;  Wead  v.  Gray,  78  Mo.  59.  63.  A 
party  cannot  give  an  unlimited  dominion  of  liis  property  to  one,  and  a  lim- 
ited right  in  it  to  anotlier.  Pinckney  v.  Pinckney,  1  Bradf.  Surr.  272;  4 
Kent  Comm,  (10th  Ed.)  303;  Barford  v.  Street,  16  Ves.  135;  Rubey  v.  Bar^ 
neit,  12  Mo.  6;  Allen  v.  Claybrook,  58  Mo.  131;  2  Redf.  Wills.  277;  Smith's 
Appeal,  23  Pa.  St.  9;  State  v.  Tolson,  supra;  Wead  v.  Gray,  supra, 

B,  MeQinnis,  for  respondents. 

The  word  "request,"  when  used  as  it  is  in  the  will  to  be  construed  in  this 
case,  creates  a  valid  devise  over  to  the  person  named  as  second  taker  in  the 
will.  Schouler,  Wills.  §263;  Schmucker's  Bstate  v.  Reed,  61  Mo.  592;  Buck 
V.  Ashbrook,  59  Mo.  200;  Harbison  v.  James,  90  Mo.  411,  2  S.  W.  liep.  292; 
Hall  V.  Otis.  71  Me.  326;  Cook  v.  Ellington,  6  Jones,  Eq.  371;  Wood's  Es- 
tate, 36  Ciil.  75;  Knight  v.  Knight,  3  Beav.  148.  When  a  will  devises  prop- 
erty to  one  absolutely,  and,  in  a  subsequent  clause,  devisee  it  to  another  upon 
the  death  of  the  first  taker,  then  the  first  taker  has  only  a  life-eslate,  and  the 
person  named  as  second  taker  has  the  remainder.  Chiles  v.  Bartleson,  21 
Mo.  344;  Carr  v.  Dings,  58  Mo.  400;  Bean  v.  Kenmuir,  86  Mo.  666;  Harbi- 
son v.  James,  supra;  Kev.  St.  Mo.  1879,  §  4004;  Jones  v.  Stites,  19  N.  J.  Eq. 
824;  Zimmerman  y,  Anders,  6  Watts  &  S.  218;  Wheaton  v.  Andress,  23 
Wend.  452;  Wright  v.  Denn,  10  Wheat.  204;  Smith  v.  Ball,  6  Pet.  68. 
Wlien  a  will  devises  real  estate,  money,  and  personal  property  of  a  perishable 
nature  to  one,  and  at  her  deatli  what  is  left  of  the  property  is  to  go  to  anotlier 
person  named  in  the  will,  then  the  words  "what  is  left"  do  not  confer  upon 
the  first  taker  a  power  to  dispose  of  the  property,    Foote  v.  Sanders^  Tl  Mo. 
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€16;  Green  v.  Hewitt,  97  111.  113;  Giles  ▼,  LitUe.  104  U.  S.  291;  Harbison  v. 
James,  supra;  Head  v.  Watkins,  11  Lea.  158. 

Brace,  J.  The  plaintiff,  Mary  E.  Munro,  whose  maiden  name  was  Marj 
Ellen  Hellingsham.  in  this  action  seeks  the  aid  of  a  court  of  equity  in  recov- 
ering certain  property  to  which  she  claims  to  be  entitled,  as  devisee  under 
the  will  of  her  foster  father,  Frank  Uardesty,  and  the  discovery  of  other  as- 
sets, wliich  she  alleges  are  in  the  hands  of  defendant  Collins,  to  which  she  is 
entitled  as  such  devisee.    The  will  of  said  Hardesty  is  as  follows: 

"I,  Frank  Hardesty,  of  the  city  of  St.  Louis,  state  of  Missouri,  being  weak 
in  body,  but  of  sound  mind,  and  anxious  to  make  such  disposltlun  of  ray 
property  as  to  me  seems  proper,  do  make  my  last  will  and  testament  in  man- 
ner and  form  following:  First,  I  direct  all  my  just  debts  to  be  paid  as  soon 
after  my  decease  as  may  be  consistent  with  the  best  interest  of  my  estate. 
Second,  I  will  and  bequeath  to  my  wife,  Mary  Hardesty,  all  the  estate,  real, 
personal,  and  mixed,  of  which  I  may  die  seized,  to  be  held  and  enjoyed  by  her 
as  her  own,  with  this  request:  that  the  real  estate  shall  be  properly  cared  for, 
building  kept  in  repair,  and  taxes  promptly  paid;  and  after  her  death  such  of 
said  property  as  shall  then  be  in  her  possession  I  request  shall  be  given  to  our 
adopted  daughter,  Helen  Hause,  to  be  hers  absolutely,  and,  in  the  event  of 
her  marriage,  to  be  held  and  enjoyed  by  her  absolutely  and  free  from  the  con- ' 
trol  or  interference  of  her  husband,  and  not  liable  to  any  debts  or  contracts  of 
said  husband.  In  the  event  of  the  death  of  said  adopted  daughter  before  my 
wife,  the  above  request  in  reference  to  the  disposition  of  my  property  after 
my  wife's  death  need  not  be  carried  out  towards  her  legal  representatives,  the 
bequest  extending  only  to  such  daughter,  unless  my  wife  shall  so  select.  If 
said  Helen  should  die,  leaving  a  child  or  children,  then  I  request  that  such  of 
said  property  as  shall  be  left  after  the  death  of  my  said  wife  shall  go  to  such 
child  or  children  in  equal  parts.  And  in  the  event  of  the  death  of  both  my 
wife  and  said  Helen,  leaving  no  cliildren,  then  I  direct  that  such  of  said  prop- 
erty as  sliall  be  left  shall  be  divided  between  the  different  orphan  asylums  in 
St.  Louis  m  equal  parts.  Lastly,  I  appoint  my  said  wife,  Mary  Hardesty, 
executrix  of  this,  my  last  will;  hereby  revoking  any  and  all  former  wills  by 
me  at  any  time  made.  In  witness  whereof  I  hereby  set  my  hand  and  seal, 
this  12th  day  of  October,  1864.  F.  Hardesty.    [Seal.]" 

It  was  admitted  on  the  trial  that  plaintiff  Mary  E.  Munro  is  the  Helen 
Hause  named  in  the  will.  Mary  Hardesty,  the  widow,  qualified  as  executrix, 
and  administered  upon  the  estate,  which  consisted  of  real  estate,  notes,  money 
in  bank,  and  other  personal  property,  and,  upon  her  final  settlement,  the  pro- 
bate court  ordered  that  tlie  balance  found  to  be  in  her  hands  be  retained  by 
her  in  pursuance  of  directions  contained  in  the  last  will  of  said  Hardesty. 
The  court  below,  after  a  careful  analysis  of  all  the  testimony  in  connection 
with  tlie  settlement  of  Mra.  Hardesty,  found  that  there  remained  in  her  hands 
of  said  estate  on  her  final  settlement,  besides  the  personal  property  of  a  per- 
ishable nature,  cash  assets  amounting  to  the  sum  of  $4,366.84.  Tlie  real 
estate  cuts  no  figure  in  this  controversy.  The  court  below  held,  under  the 
provisions  of  the  will,  the  widow  had  only  a  life-estate  in  the  cash  assets  afore- 
said, and  that  upon  her  death  they  went  to  the  plaintiff  Mary  £.  Munro.  Tliis 
ruling  of  the  court  is  complained  of  as  error,  and  presents  the  controlling 
question  in  the  case;  the  appellants  contending  that,  by  the  terms  of  the  will, 
Mrs.  Hardesty  took  absolutely  as  her  own  property  all  the  estate  of  her  de- 
ceased husband,  and  in  support  of  their  contention,  cite  numerous  authori- 
ties; among  others.  State  v.  Tolson,  73  Mo.  320,  and  Wead  v.  Gray.  78  Mo. 
69,  upon  which  they  strongly  rely.  It  will  not  be  necessary,  in  order  to  de- 
termine this  question,  to  consult  authorities  outside  of  our  own  state,  and  in 
examining  them  it  will  be  well  to  remember  that  courts,  in  the  construction 
of  wills,  endeavor  never  to  lose  sight  of  that  leading  canon;  to  ascertain,  if 
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possiblet  the  true  intent  and  meaning  of  the  testator  in  any  given  case,  as  the 
same  can  be  gathered  from  tlie  whole  context  of  the  will,  viewed  in  the  light 
of  the  circumstances  under  which  it  was  made;  and  aim  to  give  effect  to  that 
meaning,  unless  some  positive  legal  principle  forbids.  In  State  v.  Tolaon, 
supra,  the  provision  in  the  will  was:  "I  give  and  devise  unto  my  beloved  niece, 
M.  8.  P.,  all  my  estate  not  hereinbefore  devised ;  ♦  *  ♦  to  have  and  to  hold 
and  to  enjoy  to  the  only  proper  use  and  l)ehoof  of  tlie  said  M.  S.  P..  and  her 
heirs  forever.  The  true  intent  and  meaning  of  this  devise  is  to  give  to  tlie  said 
M.  S.  P.  all  my  estate,  real,  personal,  and  mixed:  ♦  *  *  provided,  however, 
that  it  is  my  will  and  desire  that,  if  the  said  M.  S.  P.  shall  die  witliout  issue, 
that  tlien,  in  such  event,  the  estate  herein  devised  to  her  shall  descend  and  go 
:to  W.  and  N. "  And  the  court  held  that  the  money  in  controversy  in  that  case 
vested  absolutely  in  M.  S.  P.»  and  that  the  limitation  over  was  void  for  re- 
pugnancy. In  this  case,  it  will  be  observed,  the  property  was  devised  in 
terms  most  appropriate  to  convey  an  absolute  estate,  and  without  any  inten- 
tion upon  the  part  of  the  testator,  expressed,  or  that  could  be  implied  from 
the  terms  of  the  will,  of  creating  a  life-estate;  but  he  attempted  to  limit  the 
.absolute  estate  which  he  devised  to  the  devisee,  and  her  heirs  forever,  by  a  re- 
mainder contingent  upon  the  failure  of  issue  of  her  t)ody.  The  limitation  w^as 
repugnant  to  the  devise,  and  therefore  void*  In  Wead  v.  Gf-ey,  supra,  the 
will  was  as  follows:  '*!  give  and  bequeath  to  my  only  child,  Kachel,  ♦  *  * 
-all  my  property,  real,  personal,  and  mixed,  wishing  my  said  daughter  to  have, 
use,  and  dispose  of  the  same  absolutely  in  any  way  that  to  her  may  seem  best; 
*  *  *  it  being  the  intention  of  this,  my  last  will  and  testament,  that  my 
said  daughter  shall  have  and  dispose  of  all  my  said  property  in  her  own  right 
as  absolute  owner,  *  *  *  and  that  the  same,  and  its  proceeds  and  in- 
crease, if  not  disposed  of  and  expended  by  her  in  her  life-time,  shall  descend  at 
her  death  to  her  children;  ♦  ♦  *  but  if  the  said  Rachel  should  die,  leiiv- 
ing  no  children  or  their  descendants,  and  without  having  disposed  of  said 
property,  it  is  tlien  my  will  that,  out  of  what  may  remain  undisposed  of  by 
her,"  certain  legacies  shall  be  paid.  And  the  court  held  that  the  will  vested 
the  property  absolutely  in  the  daughter,  with  power  to  dispose  of  it,  as  well 
by  will  as  by  deed,  and,  having  disposed  of  it  by  will,  there  was  nothing  left 
for  the  reversionary  legatees.  Here,  the  testatrix,  in  unmistakable  terms, 
gave  the  property  to  her  daughter  as  absolute  owner,  with  power  to  dispose 
of  it  in  any  manner  she  saw  tit.  In  the  first  case  the  remainder  was  defeated, 
because  it  was  an  effort  to  limit  a  remainder  on  a  fee  so  far  as  it  concerned 
the  real  estate,  and  it  could  not  be  discovered  from  the  terms  of  the  will  that 
it  was  the  intention  of  the  testator  to  create  a  life-estate  only  in  the  peraonalty 
in  the  immediate  devisee.  The  terms  of  the  devise  forbade  such  a  construc- 
tion. In  the  second  case,  although  the  testatrix  contemplated  that  the  de- 
visee might  not  exercise  the  absolute  power  which  she  gave  her  over  all  the 
property  devised  to  her,  yet,  in  terms  having  made  her  its  absolute  owner,  her 
power  over  her  property  could  not  be  limited  by  a  provision  inconsistent  with 
.at>8olute  ownership. 

The  case  at  bar  is  distinguished  from  these,  in  that  the  terms  used  in  the 
Revise  to  Mrs.  Hardesty  do  not  necessarily  exclude  the  idea  of  a  life-estate 
only  in  her;  that  no  power  of  absolute  disposition  is  expressly  given  to  her  in 
the  will,  nor  is  such  power  necessarily  implied  in  the  terms  used  therein;  and 
in  that  it  is  perfectly  clear  from  the  whole  will,  when  read  in  the  light  of  the 
surrounding  circumstances,  and  considering  the  subject-matter  of  the  disposi- 
tion, and  the  intended  objects  of  the  testator's  bounty,  that  he  intended  to 
give  his  wife  only  a  life-estate,  with  remainder  absolutely  to  his  adopted 
daughter,  if  she  survived  his  wife,  and  if  she  did  not,  but  left  child  or  chil- 
dren, then  to  such  child' or  children.  The  testator  was  childless;  he  and  his 
wife  and  his  adopted  daughter  lived  together  at  his  home,  on  the  only  real 
^estate  that  he  owned ;  his  personal  property  consisted  of  note,  money,  a  horse. 


Digitized  by  VjOOQIC 


464  SOUTHWESTERN   REPORTER.  [Mo«. 

buggy,  wagon,  carpenter's  and  gardener's  tools,  feed,  provisions,  honsehold 
and  kitchen  furniture,  and  other  property  that  would  perish  in  the  using;  his 
wife  and  daughter  were  the  only  persons  who  had  any  claim  upon  his  bounty. 
In  his  will  he  set  about  making  provision  for  them  in  case  of  his  death ;  and 
no  one  can  read  this  will,  and  say  that  it  was  not  the  intention  of  the  testator 
to  make  provision  for  the  daughter,  as  well  as  for  the  wife.  Yet,  if  the  con- 
struction contended  for  by  the  appellant  is  correct,  that  intention  must  be  de- 
feated. If  the  words,  "to  be  held  and  enjoyed  by  her  as  her  own,"  are  to  be 
construed  as  vesting  in  Mrs.Hardesty  an  absolute  estate,  and  everything  fol- 
lowing those  words  in  the  will  is  to  be  rejected  and  held  for  naught,  it  is  not 
because  tlie  testator  attached  such  meaning  to  those  words.  The  mere  fact 
tliat  he  made  the  provisions  following,  negative  such  a  conclusion,  as  does 
every  word  contained  in  them.  It  was  not  his  understanding  that,  by  the  use- 
of  those  words,  his  property  was  to  be  at  the  absolute  disposal  of  his  wife;  for 
with  the  same  penful  of  ink  in  which  they  were  written  he  expresses  a  desire 
and  solicitude  for  its  preservation,  that  the  taxes  may  be  paid,  and  the  buildings 
kept  in  repair,  and  with  the  next  defines  the  extent  and  duration  of  the  estate 
he  supposed  he  had  given  her,  by  providing  that  at  her  death  it  shall  be  given 
"to  our  adopted  daughter,  to  be  hers  absolutely."  He  seems  to  have  liad  a 
proper  conception  of  the  distinction  between  a  life-estate  and  an  absolute 
estate.  The  former  he  gave  his  wife;  the  latter  he  gave  his  daughter  at  his 
wife's  death.  And  we  know  of  no  inflexible  rule  of  law  which  requires  that 
his  intention  should  be  controlled  or  defeated.  The  inference  is  sought  to  be 
drawn  that  the  testator  intended  to  give  to  his  wife  an  absolute  power  of  dis- 
posal of  the  property  by  the  use  in  his  will  of  the  phrase,  "sucli  property  as 
shall  then  be  in  her  possession,"  and  "such  of  said  property  as  shall  be  left." 
No  such  implication  arises  from  the  use  of  those  words  in  this  will,  since  a 
part  of  the  personal  property  devised  was  of  a  perishable  nature,  such  as 
would  necessarily  be  worn  out  and  consumed  in  the  using,  and  in  all  proba- 
bility would  not  be  in  existence  at  the  death  of  his  wife.  The  testator,  with 
a  knowledge  of  this  fact,  and  in  contemplation  of  the  condition  of  the  estate 
when  it  would  come  into  the  hands  of  his  daughter,  when  speaking  of  it  in 
its  then  condition,  very  appropriately  uses  the  words,  "such  property  as  shall 
then  be  in  her  possession;"  "such  of  said  property  as  shall  be  left."  This 
is  all  the  significance  these  expressions  have.  He  uses  them  because,  in 
all  probability,  all  the  property  which  his  wife  receives  under  the  will,  will 
not  be  "in  her  possession  or  left"  at  her  death,  and  not  because  he  intended 
that  she  should  have  the  power  to  dispose  of  all  the  property  so  that  none 
might  be  left.  Gregory  v.  Cotngill,  19  Mo.  415;  Foote  v.  Sanders,  72  Mo.  616 ^ 
Siegwald  v.  Siegwald,  37  111.  435;  Green  v.  Hetoitt,  97  111.  118.  The  inten- 
tion of  the  testator  is  plain.  The  whole  will  must  be  read  together,  and  effect 
given  to  every  clause  of  it.  and  the  words  used  are  to  be  understood  in  the 
sense  indicated  by  the  whole  instrument.  The  testator's  wife  was  to  have  the 
use  and  enjoyment  of  all  of  his  property  during  her  life,  and  at  her  death  what 
had  not  been  consumed  or  lost  in  that  use  and  enjoyment  was  to  go  to  his 
adopted  daughter.  The  construction  put  upon  the  will  by  the  circuit  court 
was  correct,  on  principle  and  authority.  Chiles  v.  Bartleson,  21  Mo.  344; 
Carr  v.  Diggs,  58  Mo.  400;  Bean  v.  Kenmuir,  86  Mo.  666;  Harbison  v.  James, 
90  Mo.  411,  2  S.  W.  Rep.  292;  Smith  v.  Bell,  6  Pet.  68;  Siegwald  v.  Sieg- 
toald,  supra;  Green  v.  Hewitt,  97  III.  113. 

Hardesty  died  in  1864.  Mrs.  Hardesty  made  her  final  settlement  as  execu- 
trix  of  the  estate,  March  5,  1868,  and  in  1869  intermarried  with  the  defend- 
ant John  C.  Collins,  and  died  testate,  July,  1881.  By  her  last  will  she  be- 
queathed  to  the  plaintiff  Mrs.  Munro,  ^,000,  and  to  a  son  of  plaintiff  by  afor- 
mer  husband  $3,000,  and  devised  and  bequeathed  the  rest  and  residue  of  her 
estate,  of  every  kind,  to  the  said  defendant  Collins.  She  never  had  any  chil- 
dren, and  left  as  her  only  heirs  at  law  three  brothers  and  one  sister,  who  are 
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the  other  defendants  in  this  case.  The  evidence  tended  to  show  that  Mrs. 
Hardestj  kept  the  money  she  devised  from  the  Hardesty  estate  loaned  out 
from  the  time  of  her  final  settlement  until  her  marriage  with  Collins.  After 
that,  he  assumed  control  of  it.  mingled  it  with  his  and  her  funds,  and  kept 
the  whole  loaned  out  at  a  high  rate  of  interest,  payable  semi-annually,  se- 
cured by  liens  on  real  estate.  The  business  of  lending  the  moneys  was.  for  a 
large  portion  of  the  time  from  the  marriage  to  the  death  of  Mrs.  Collins,  con- 
ducted by  Wolff  &  Co.,  real  estate  and  loan  agents,  in  the  name  of  Mrs.  Col- 
lins, who  in  the  course  of  their  transactions  became. the  purchaser  at  trustee 
sale,  under  a  deed  of  trust  to  secure  one  of  these  loans,  of  a  lot  of  ground  in 
block  63,  Stoddard  addition,  (pow  bluck  1028  of  the  city  of  St.  Louis,)  de- 
scribed in  the  petition  by  metes  and  bounds,  and  received  a  deed  therefor  in  her 
own  name.  The  court  found  that,  at  the  time  this  purchase  was  made,  Mrs. 
Collins  had  in  her  hands  a  sum  largely  in  excess  of  34,366.84,  devised  from 
the  Hardesty  estate,  and  that  the  property  so  purchased  was  acquired  in  part 
with  said  sum  of  ^,366.84  belonging  to  said  estate:  and  upon  the  familiar 
principle  "that,  where  a  trustee  purchases  an  estate  partly  with  his  own  and 
partly  with  trust  money,  the  cestui  qui  trusU  upon  making  this  showing, 
will  have  a  lien  on  the  whole  estate  for  the  whole  amount  of  the  trust  fund 
thus  misapplied,"  decreed  "that  unless  the  defendants  will  within  fifteen  days 
from  this  date  pay  into  court  for  plaintiff  Mary  £.  Munro  said  sum,  with  in- 
terest to  this  date, — in  all,  $5,305.70, — and  the  cost  of  this  cause,  that  the  title 
of  said  lot  shall  be  divested  out  of  them,  and  vested  in  a  commissioner  to  be 
by  the  court  appointed,  and  shall  be  sold  as  real  estate  is  sold  under  execution, 
and  out  of  the  proceeds,  after  paying  costs,  $5,305.70,  and  6  per  cent,  interest,  to 
be  paid  plaintiff,  and  the  balance  to  defendant  Collins.  The  interest  allowed 
in  the  decree  was  6  per  cent,  from  the  date  of  the  death  of  Mrs.  Collins  to 
the  date  of  the  decree.  The  defendant  Collins,  in  his  answer,  set  up  several 
counter-claims, — one  for  $3,000  for  money  loaned  to  plaintiff,  which  there 
was  no  evidence  to  support;  one  for  $6,000  advanced  by  him  to  pay  the  be- 
quests of  Mrs.  Collins  to  pl^iintiff  Mary  E.  Munro  and  her  son;  one  for  $718 
for  a  monument  for,  and  another  for  $344  for  the  funeral  expense  of,  his 
wife,  the  said  Mary  A.  Collins, — all  of  which  were  disallowed  by  the  court, 
and  in  its  action  in  this  behalf  we  find  no  error.  Of  the  thousands  of  dollars 
that  were  loaned  and  collected  by  Wolff  &  Co.  in  the  name  and  on  the  account 
of  Mrs.  Collins,  during  the  10  years  that  the  business  was  conducted  by  them, 
they  could  not  tell,  the  trial  court  from  the  evidence  could  not,  nor  have  we 
been  able  to  find  out,  how  much  of  it  was  the  money  of  Mrs.  Collins,  of  the 
Hardesty  estate,  and  possibly  no  living  person  can  tell,  unless  it  be  Collins, 
and  he  did  not  testify.  The  finding  of  the  court  is,  however,  supported  by 
the  evidence,  and  its  decree  comes  as  near  doing  substantial  justice  between 
the  parties,  so  far  as  the  facts  were  disclosed,  as  can  ever  be  hoped  for  in  a 
case  of  this  kind.  The  judgment  is  affirmed. 
All  concur,  except  Bay,  J.,  absent. 


BiRTWHISTLE  «.  WoODWARD. 

(Supreme  Court  of  Missouri.    March  19, 1888.) 

OaBNISHMBNT— LlABILITT  OF  GaRKISHEE— PARTNERSHIP— TBANSFBS  OF  XkTBREST. 

Under  an  execution  issued  on  a  judgment  lor  alimony,  proceedings  in  garnish- 
ment were  instituted  against  the  defendant.  It  appeared  in  evidence  that  tne  judg- 
ment debtor  and  defendant  had  been  partners,  and  that  the  latter  had  purchased 
the  interest  of  the  former:  both  having  knowledge,  at  the  time  of  the  transfer,  of 
the  divorce  prooeedinRs.  Held,  that  the  court  below  erred  in  authorizing  the  jury 
to  find  a  verdict  for  plaintiff  without  requiring  them  to  find  that  the  partnership 
had  been  dissolved  and  finally  settled  when  the  said  transfer  was  made;  upon 
which  fact  the  right  of  plaintiff  to  recover  in  this  form  of  proceeding  must  depend. 

Appeal  from  St.  Louis  circuit  court;  Gborgs  W.  Lubke,  Judge. 

v,78.w.no.7 — ^30  ^  i 

Digitized  by  VjOOQIC 


466  SOUTHWESTERN   REPORTER.  [M6. 

Boyle,  Adams  cfe  MoKeighan,  for  appellant. 

A  partnership  interest  cannot  ba reached  by  garnishment.  Fenton  v.  Blocks 
10  Mo.  App.  536;  STieedy  v.  Bank,  62  AIo.  17.  Counsel  also  cited  Epstein  v. 
Salorgne,  6  Mo.  App.  352;  Birtwhutle  v.  Woodward,  17  Mo.  App.  277;  Mo- 
Pherson  v.  Railroad  Co.,  66  Mo.  103;  Lackland  v.  Qaresche,  56  Mo.  267. 

E,  P.  Johnson  and  C  P.  ct  /.  2).  Johnson t  for  respondent. 

Where  property  has  been  fraudulently  conveyed,  garnishment  by  a  creditor 
is  a  proper  remedy  to  reach  it.  Lackland  v.  Qarenche,  56  Mo.  267;  Potter  v. 
Stecen'i,  40  Mo.  592;  Armstrong  v.  Tuttle,  34  Mo.  432;  Brokerage  Co,  v. 
Cronin,  14  Mo.  App.  587.  The  sale  may  hav^een  for  value,  and  still  fraud- 
ulent. McVeagh  v.  Baxter,  82  Mo.  518;  Burgert  v.  Borchert,  59  Mo.  81; 
Allen  v.  Berry,  50  Mo.  90;  Johnson  v.  Sullivan,  23  Mo.  474.  When  a  bal- 
ance is  struck  between  partners,  or  a  settlement  made,  the  one  owing  or  hold- 
ing the  balance  may  be  garnished  by  a  creditor  of  the  other.  Knerr  v.  Hoff- 
man, 65  Pa.  St.  126;  Willard  v.  Decatur,  59  N.  H.  137;  Treadwell  v.  Brown, 
41  N.  H.  12, 15. 

Norton,  C.  J.  Plaintiff  on  the  8th  of  October,  1883,  commenced  a  suit  for 
divorce  in  the  circuit  court  of  the  city  of  St.  Louis  against  her  husband,  James 
F.  Birtwhistle,  and  for  alimony,  alleging,  among  other  things,  that  he  was 
the  owner  of  personal  property  of  the  value  of  $25,000,  and  derived  therefrom 
an  annual  income  of  85,000;  that  he  owned  no  real  estate;  that  said  personal 
property  consisted  of  an  undivided  half  interest  in  the  machinery,  stock,  and 
choses  in  action  of  the  book  and  job  printing  establishment  and  bindery  of  the 
firm  of  C.  B.  Woodward  &  Co.,  of  which  firm  said  Birtwhistle  was  a  member. 
It  is  also  alleged  that,  by  reason  of  the  facts  stated  in  the  petition  as  a  cause 
of  action,  he  had  repeatedly  told  plaintiff  that,  if  she  separated  from  him,  she 
could  not  get  a  cent  of  said  property;  that  he  had  kept  what  he  had  in  per- 
sonal property,  to  prevent  her  from  obtaining  anything  from  him  in  case  of 
separation;  that  she  charged  the  fact  to  be  that,  unless  he  was  restrained  from 
so  doing,  he  would  sell  and  convey  said  property,  and  defeat  the  collection  of 
any  sum  which  the  court  might  adjudge  him  to  pay  her  as  alimony;  and  prayed 
for  a  temporary  order  enjoining  him  trom  selling  or  conveying  said  property 
until  he  should  give  security  for  all  sums  of  money  that  might  be  awarded 
her,  and  that,  on  a  final  hearing,  the  injunction  be  made  perpetual,  or  until 
such  security  should  be  given.  Birtwhistle  was  served  with  process  on  the 
8th  day  of  October,  1883,  and  on  the  morning  of  the  10th  said  court  issued  an 
order  against  him  to  show  causf^,  at  a  time  and  place  stated,  why  a  restrain- 
ing order  as  prayed  for  should  not  be  issued.  On  the  30th  of  January,  1884, 
the  court  granted  her  a  decree  of  divorce,  and  allowed  her  alimony  in  the  gross 
sum  of  85,000.  An  execution  was  issued  on  this  judgment,  under  which  de- 
fendant on  the  1st  March,  1884,  was  garnished,  and  he  appeared,  and  filed 
answer  to  the  usual  interrogatories,  denying  that  he  had  in  his  possessibn, 
custody,  or  charge  any  property  of  Birtwhistle,  or  that  he  was  indebted  to 
him;  and  alleged  that  the  property  mentioned  in  plaintiff^ s  petition  for  di- 
vorce was  sold  and  delivered  to  him  by  Birtwhistle  on  the  10th  of  October, 
1883,  for  which  he  paid  him  86,000,  and  that  he  afterwards  sold  and  delivered 
said  property  to  the  Charles  B.  Woodward  Printing  &  Book  Manufacturing 
Company,  a  corporation,  of  which  he  was  president,  and  as  such,  but  not 
otherwise,  had  possession  of  the  same.  On  the  16th  of  May,  1884,  plain- 
tiff filed  a  denial  of  this  answer,  setting  forth  the  partnership  between  said 
Woodward  and  Birtwhistle,  the  property  owned  by  the  firm,  and  its  value; 
also  setting  forth  the  facts  in  regard  to  the  institution  of  said  divorce  suit,  the 
issuance  of  the  restraining  orders,  which  were  continued  in  force  till  final 
judgment  for  alimony,  and  judgment  perpetuating  the  injunction.  It  is  then 
averred,  substantially,  that,  after  the  dissolution  and  final  settlement  of  said 
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partnership,  the  purchase  by  Woodward  of  said  Birtwbistle's  interest  was 
made  and  continued  by  Birt  whistle,  in  violation  of  said  restraining  order,  and 
with  the  intent  to  hinder,  delay,  and  defraud  plaintiff  of  her  lawful  action  for 
alimony  then  pending;  all  of  which  defendant  Woodward  well  knew.  To  this 
denial  defendant  replied,  putting  in  issue  the  facts  alleged;  upon  the  trial  of 
which  issue  judgment  was  rendered  for  plaintiff,  from  which  the  defendant 
has  appealed.  The  evidence  offered  on  the  trial  tended  to  show  that  the  part- 
nership between  Woodward  and  Birtwhistle  was  dissolved,  and  a  settlement 
made  and  agreed  upon,  and  that  defendant  bought  Birtwhistle^s  interest  with 
knowledge  of  the  divorce  proceedings,  in  which  it  is  charged  that  Birtwhis- 
tle, for  the  purpose  of  defrauding  plaintiff  of  her  claim  for  alimony,  would  sell, 
unless  enjoined  from  so  doing,  his  interest  in  the  partnership;  and  the  ques- 
tion which  the  record  presents  is,  was  Birtwhistle's  interest  subject  to  garnish- 
ment? 

Inasmuch  as  the  counsel,  both  for  plaintiff  and  defendant,  agree  that  an  in- 
terest of  a  partner  in  an  unsettled  partnership  cannot  be  reached  by  a  garnish- 
ment proceeding,  it  is  unnecessary  to  refer  to  the  authorities  cited  to  establish 
the  principle.  The  reason  upon  which  the  principle  rests  is  stated  to  be  that 
the  appropriate  means  of  reaching  and  asceitaining  the  interest  of  a  partner 
in  an  unsettled  partnership  is  by  resort  to  a  court  of  equity  for  an  accounting 
and  settlement  of  the  partnership,  and  that,  inasmuch  as  the  proceeding  by 
garnishment  is  not  an  equitable  one,  such  interest,  for  that  reason,  cannot  be 
made  the  subject  of  garnishment.  It  is,  however,  insisted  by  plaintiff  that 
when  a  partnership  is  dissolved,  and  finally  settled  between  the  partners,  and 
the  interest  of  each  ascertained,  the  amount  due  each  then  becomes  a  le- 
gal demand,  and  the  interest  of  each,  thus  ascertained,  is  subject  to  garnish- 
ment. This  point  is  sustained  by  the  authorities  cited  by  counsel  in  his  brief, 
as  well  as  the  one  made  that  if  such  is  sold  and  transferred,  in  fraud  of  cred- 
itors, to  a  vendee  with  knowledge  of  the  fraud,  that  it  or  its  proceeds  may  be 
reached  by  garnishment  in  the  hands  of  such  vendee,  even  though  he  may 
have  paid  value  for  it.     Burgert  v.  Bochert,  59  Mo.  80. 

In  the  instruction  given  for  plaintiff  the  court  authorized  the  jury  to  find  a 
verdict  for  plaintiff,  without  requiring  them  to  find  an  essential  ^t  in  the 
case  upon  which  her  right  to  recover  in  this  form  of  proceeding  depended,  viz., 
that  the  partnership  between  Woodward  and  Birtwhistle  had  been  dissolved 
and  finally  settled  when  defendant  purchased  the  interest  of  Birtwhistle.  For 
this  error  the  judgment  will  be,  and  is  hereby,  reversed,  and  cause  remanded. 

All  concur,  except  Hay,  J.,  absent. 


Chouteau  v.  Jupiter  Ikon- Works. 

{Swpreme  Ccnirt  of  MiasourL    March  19, 18S8.) 

1.  Contracts— Rescission— Parol. 

A  written  contract  may  be  rescinded  by  parol,  and  the  agreement  to  rescind  may 
be  inferred  from  acte  and  declarations  of  the  parties. 

9.  Same. 

In  a  suit  on  a  written  contract,  by  which  plaintiff  was  to  operate  the  iron- works 
of  defendant,  evidence  that  other  works,  which  were  expected  to  consume  the  prod- 
uct of  the  works  in  question,  suspended  operations,  was  properly  admitted,  as  tend- 
ing to  show  that  it  was  for  the  interest  of  plaintiff  to  abandon  the  contract. 

8.  Same— Action  for  Breach— Bvidenci, 

In  an  action  for  damages  for  refusal  to  allow  plaintiff  to  operate  the  iron-works  of 
defendant  aooording  to  contract,  evidence  as  to  the  actual  output  of  the  works  in 
question  duzing  the  year  for  which  damages  are  claimed,  was  properly  received. 

i.  Same. 

In  an  action  for  damages,  where  defendant  refused  to  allow  plaintiff  to  operate 
certain  Iron-works  accordini  to  contract,  evidence  that  iron- works  In  that  lm»lity 
were  at  times  compelled  to  close  up,  for  specified  reasons,  was  properly  received. 
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6.  Same— Brbaoh— Dbfbnbb  of  ABAKDOKicBira, 

It  was  error  for  the  court  below  to  limit,  by  instructions  to  the  jury,  an  abandon- 
ment of  a  contract  to  a  particular  time  to  which  the  answer  did  not  confine  the  al- 
leged rescission. 
6.  Trial— Instrtjctioks— Request  for  Additional  iNSTRUcnoire  bt  Jurt. 

It  is  error  for  the  trial  court  to  send  additional  instructions  to  the  jury-room, 
in  response  to  a  written  request  from  the  jury,  without  the  knowledge  of  the  parties  : 
litigant,  and  without  giving  them  an  opportunity  of  being  heard. 

Appeal  from  St  Louis  circuit  court;  Amos  M.  Thayer,  Judge. 
8.  Hermann  and  Hitchcock,  MadiU  (&  Finkelnburg,  for  appellant.     BoyU^ 
Adams  <&  McKeighan,  for  respondent. 

Black,  J.  This  is  a  suit  to  recover  damages  for  the  alleged  refusal  of 
the  defendant  to  permit  the  plaintiff  to  execute  a  contract  which  he  had  with 
defendant.  The  defendant  is  a  corporation  under  the  laws  of  this  state.  By 
the  terms  of  the  contract,  plaintiff  was  to  take  charge  of  and  operate  tiie  fur- 
nace to  the  best  of  liis  ability,  furnish  the  labor,  unload  the  coal,  coke,  ore, 
and  limestone  required  by  the  f  urnaoe,  and  to  take  the  iron  from  the  cast- 
house.  Defendant  agreed  to  furnish  such  ores  as  were  best  adapted  for  mak- 
ing Bessemer  metal,  '*Big  Muddy  Goal,"  and  ''Connellsville  Coke."  The  ma- 
terial going  into  the  furnace,  and  the  pig-iron  coming  from  the  cast-house,  to 
be  weiglied  at  expense  of  defendant  Defendant  was  to  pay  the  plaintiff  $2.30 
per  ton  for  the  iron  made.  It  is  further  provided  that  the  contract  shall  be  in 
full  force  for  one  year  from  the  time  of  lighting  the  furnace.  The  contract 
bears  date  27th  March,  1877.  The  answer  is  a  general  denial,  and  it  sets  up 
an  abandonment  of  the  contract  by  the  mutual  consent  of  the  parties.  There 
was  a  verdict  for  the  plaintiff,  with  nominal  damages,  and  he  appealed.  The 
errors  assigned  relate  (1)  to  the  admission  of  evidence  on  behalf  of  the  defend- 
ant; (2)  the  exclusion  of  evidence  offered  by  the  plaintiff;  (3)  refusal  to  give 
instructions  asked  by  the  plaintiff;  (4)  giving  of  instructions  by  the  court  of 
its  own  motion,  and  at  the  request  of  defendant;  and  (5)  communicating  with 
the  jury,  and  giving  an  additional  instruction,  after  the  cause  had  been  sub- 
mitted. The  Jupiter  was  a  new  furnace,  and  at  the  date  of  the  contract  in 
suit  had  never  been  in  blast.  It  was  located  in  close  proximity  to  the  Vulcan 
iron-works,  which  had  three  furnaces  and  machinery  f6r  making  Bessemer 
steel  rails.  Plaintiff,  his  father,  and  the  Garisons  owned  the  stodc  of  the 
Jupiter,  and  the  principal  stockholders  of  that  corporation  were  also  share- 
holders in  the  Vulcan.  The  principal  object  of  making  the  contract  in  suit, 
and  of  then  starting  the  Jupiter,  was  to  furnish  pig-iron  for  the  Vulcan,  and 
this  was  well  known  to  all  of  the  contracting  parties.  There  is  evidence 
tending  to  show  that,  in  view  of  getting  the  contract,  plaintiff  agreed  to  fur- 
nish the  money  necessary  to  put  the  Jupiter  in  working  order,  and  to  super- 
intend the  work.  Some  expressions  of  the  witnesses,  detached  from  their 
other  evidence,  tend  to  show  that  plaintiff's  services  in  this  behalf  had  no  con- 
nection with  the  contract  in  suit,  but  the  weight  of  the  evidence  shows  that 
he  rendered  them  without  pay  in  view  of  the  contract.  He,  through  bis 
father,  furnished  the  money,  and  put  the  Jupiter  in  order,  and  in  May,  1877, 
this  work  was  completed,  with  the  exception  of  the  erection  of  one  boiler  not 
yet  made.  The  money  advanced  was  repaid  to  plaintiff's  father  in  the  fall  of 
1877.  In  May,  1877,  the  iron  market  declined.  The  machinery  of  the  Vul- 
can proved  to  be  defective  for  manufacturing  Bessemer  rails.  That  company 
became  financially  embarrassed,  and  in  October.  1877,  closed  down,  and  as  a 
consequence  the  Jupiter  did  not  begin  operations.  Both  furnaces  remained 
closed  until  November,  1879,  when  the  Jupiter  was  leased  to  the  Vulcan  for 
five  years  from  1st  December,  1879,  and  under  that  lease  was,  for  the  first 
time,  put  in  blast.  There  is  no  evidence  of  a  formal  cancellation  of  the  con- 
tract between  the  plaintiff  and  the  defendant,  but  there  is  much  evidence, 
consisting  in  part  of  the  declarations  of  plaintiff,  tending  to  show  a  full  and 
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complete  abandonment  of  the  contract  before  the  Jupiter  was  leased  to  the 
Vulcan.     The  details  of  this  evidence  need  not  be  given. 

1.  There  can  be  no  doubt  but  a  written  contract  may  be  rescinded  or  aban- 
doned by  parol.  It  is  not  necessary  to  show  an  express  agreement  to  that 
effect,  but  the  agreement  to  rescind  may  be  inferred  from  the  acts  and  decla- 
rations of  the  pai-ties.    In  determining  whether  a  party  gave  his  consent  to  a 

,  rescission,  it  is  proper  to  inquire  whether  it  was  to  his  interest  to  do  so.  Fine 
*  v.  Rogers^  15  Mo.  316.  And  so,  too,  we  may  look  to  the  object  and  purposes 
had  in  view  when  making  the  original  contract,  and  in  doing  this  the  parties 
are  not  confined  to  the  original  contract.  The  rescission  is,  in  effect,  a  new 
contract,  putting  an  end  to  an  existing  one,  and  any  fact  constituting  a  link 
in  the  chain  of  circumstances  is  competent  evidence.  It  was  therefore  proper 
for  the  defendant  to  show  that  it  was  understood  by  the  parties  to  the  con- 
tract that  the  product  of  the  Jupiter  was  to  be  used  by  the  Vulcan,  and  espe- 
cially in  view  of  the  other  evidence  that  the  Vulcan  converting  works  became 
disabled,  and  could  not  consume  the  pig-iron  made  by  the  Jupiter. 

2.  There  was  no  error  in  receiving  evidence  of  the  actual  output  of  the  Ju- 
piter in  1880,  for  the  purpose  of  disclosing  its  productive  capacity.  This  evi- 
dence was  objected  to  because  it  was  not  at  the  same  time  shown  that  the  fuel 
and  ores  used  were  the  same  as  specified  in  the  contract;  but  the  court  at  the 
same  time  ruled  that  any  difference  in  this  respect  could  be  shown,  as  well 
as  the  difference  it  would  make  in  the  production.  The  Jupiter  was  a  new, 
untried  furnace,  one  of  the  largest  in  the  country,  being  20|  feet  in  the 
boshes,  and  some  75  feet  in  height.  The  year  1880  is  the  one  for  which  dam- 
ages are  claimed,  and  evidence  of  what  the  furnace  did  produce,  explained  by 
evidence  of  the  difference  in  the  ores  and  fuel  used,  and  agreed  to  be  used, 
was  vastly  more  valuable  than  any  expert  evidence  that  could  be  produced. 
When  the  facts  can  be  detailed  so  as  to  be  understood  and  appUed  to  the  sub- 
ject of  inquiry,  they  are  always  to  be  preferred  to  expert  evidence. 

3.  The  evidence  that  the  plaintiff  received  dividends  on  his  stock,  arising 
from  the  lease  of  the  Jupiter  to  tlie  Vulcan,  miglit  well  have  been  rejected; 
for  he  was  entitled  to  the  dividends,  whether  arising  from  the  lease,  the  oper- 
ation of  the  furnace  by  the  company,  or  under  his  contract.  There  was  no 
real  inconsistency  between  his  receipt  of  the  dividends  and  his  claim  set  up  to 
the  contract.  But  we  are  of  the  opinion  the  reception  of  this  evidence  does 
not  constitute  reversible  error.  The  evidence  as  to  the  substantial  facts  was 
fully  developed;  and  the  jurors  could  have  had  no  trouble  in  seeing  that  this 
evidence  was  of  no  value.  Besides  all  this,  the  evidence  was  before  the  jury 
before  any  specific  objection  was  made  to  it;  and  it  does  not  appear  that  any 
motion  was  made  to  exclude  it. 

4.  Tliere  was  evidence  offered  and  received,  over  the  objections  of  the  de- 
fendant, to  the  effect  that  the  furnaces  at  Carondelet  were  sometimes  compelled 
to  close  up  because  of  the  difficulty  in  getting  and  keeping  on  hand  a  full  sup- 
ply of  coke  of  the  kind  specified  in  the  contract.  The  defendant  could,  of 
course,  make  a  contract  binding  itself  to  keep  on  hand  a  constant  supply  of 
fuel,  but  it  is  not  so  stated  in  the  contract.  The  contract  is  in  very  general 
terms,  but  it  does  provide  that,  "should  it  be  necessary  to  bank  up  the  furnace, 
the  Jupiter  Iron  Company  to  pay  the  wages  of  such  men  as  may  be  actually  re- 
quired to  care  for  the  furnace. "  This  provision,  considered  in  the  light  of  the 
general  terms  of  the  contract,  shows  that  stoppages  were  contemplated,  and, 
no  specific  reason  therefor  being  given,  it  must  have  reference  to  the  usual 
vicissitudes  and  incidents  that  interrupt  operations  of  the  furnaces  in  the  lo- 
cality of  the  Jupiter.  It  was  proper  to  take  account  of  such  matters  in  de- 
termining the  probable  working-days  of  the  furnace. 

5.  The  plaintiff  by  his  witness,  Mr.  Perry,  instituted  a  comparison  between 
the  productive  capacity  of  the  Jupiter  and  No.  3  furnace  of  the  Vulcan,  and 
then  asked  him  whether  the  facilities  of  the  Vulcan,  that  is,  her  machinery 
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and  apparatus,  were  better  than  those  of  the  Jupiter,  which  evidence  was  ex- 
cluded. The  size  and  productive  capacity  of  the  Vulcan  had  been  given,  and 
the  character  of  her  machinery  was  disclosed  by  more  specific  evidence.  The 
facts  were  in  evidence  from  which  the  jury  could  make  the  deduction  sought 
to  be  shown  by  the  witness,  and  there  is  no  reversible  error  in  the  ruling  of 
the  court.  Other  objections  are  made  to  the  admission  and  exclusion  of  evi- 
dence, which  have  not  been  overlooked.  We  think  they  are  not  well  taken. 
6.  As  to  the  instructions.  Complaint  is  made  of  the  refusal  of  the  court  to 
give  the  plaintiff's  second  instruction,  which,  in  substance,  told  the  jury  that 
the  written  contract  was  the  only  evidence  of  what  was  agreed  upon,  and 
nothing  could  be  considered  as  a  part  of  that  contract  not  embraced  therein. 
In  this  connection  it  is  said  that  it  is  the  duty  of  the  court  to  construe  writ- 
ten contracts,  and  of  this  there  can  be  no  doubt;  but  this  instruction  does  not 
undertake  to  construe  the  written  contract.  We  have  seen  that  the  contract 
contemplated  stoppages,  and  that  they  were  such  as  were  incident  to  the  busi- 
ness, and  it  was  therefore  competent  to  show  the  extent  of  those  interruptions 
in  the  usual  course  of  the  business  in  question.  Besides  this,  under  the  in- 
structions given,  the  jury  were  bound  to  find  for  plaintiff,  unless  they  found 
an  abandonment  of  the  contract;  and  the  plaintiff's  instruction  as  to  the 
measure  of  damages  was  given.  The  court  by  the  instructions  given,  after 
stating  that  an  abandonment  of  the  contract  by  the  mutual  consent  of  the 
partieB  might  be  shown  by  the  acts  and  declarations  of  the  parties,  and  that 
the  burden  of  proof  of  that  issue  was  on  the  defendant,  proceeds  to  say:  "And 
to  abrogate  or  rescind  a  contract  by  mutual  consent  requires  a  meeting  of  the 
minds  of  the  contracting  parties;  and,  unless  you  find  that  the  minds  of  the 
parties  met  on  the  fact  of  rescinding  or  abrogating  the  contract,  you  cannot 
find  that  a  rescission  of  the  contract  took  place.  And,  while  you  may  infer  a 
rescission  of  the  contract  from  the  acts  and  conduct  of  the  parties,  yet  such 
acts  and  conduct  must  be  clear  and  unequivocal,  and  not  referable  to  any 
other  fact  than  a  giving  up  of  the  contract  by  consent  of  both  parties.  The 
mere  fact,  if  you  find  such  to  be  the  fact,  that  plaintiff  assented  to  defendant's 
not  lighting  the  furnace  in  the  spring  of  1877,  would  not  of  itself  authorize 
you  to  draw  the  conclusion  that  he  thereby  abandoned  the  contract,  and  his 
rights  thereunder,  to  run  the  furnace  after  it  was  lighted."  This  instruction, 
and  another  one  which  was  refused,  show  that  the  court  declined  to  confine 
an  abandonment  to  a  time  prior  to  that  when  the  work  of  preparing  the  fur- 
nace to  go  into  blast  was  suspended.  In  this  there  was  no  error,  for  the  an- 
swer does  not  confine  the  alleged  rescission  to  that  time.  It  is  true,  the  an- 
swer, in  one  place,  after  setting  out  the  delay  of  three  years,  and  the  reasons 
therefor,  states  that,  in  view  of  these  facts  and  in  reference  to  them,  and  prior 
to  the  time  plaintiff  was  to  begin  work,  the  parties  by  agreement  abandoned 
the  contract.  But  the  time  of  commencing  work  under  the  contract  was  op- 
tional with  defendant,  and  so  the  court  told  the  jury.  The  answer  further 
states  that  thereafterwards  the  parties  by  mutual  agreement  abandoned  the 
contract.  It  is  clear  that  the  alleged  rescission  is  not,  by  the  pleadings,  con- 
fined to  any  particular  date.  The  court  did  not  recite  facts  which  the  evi- 
dence tended  to  establish,  and  say  if  those  facts  were  true  they  amounted  to  a 
rescission.  It  had  no  right  to  thus  instruct  the  jury,  and  it  would  have  been 
error  to  have  done  so.  It  was  for  the  jury  to  say  whether  there  had  been  an 
abandonment  of  the  contract,  and  to  do  this  from  all  the  circumstances  in  ev- 
idence. For  this  reason  plaintiff's  sixth  instruction  was  properly  refused. 
It  collates  some  facts  which  the  evidence  tended  to  establish,  omitting  essen- 
tial ones,  and  from  the  facts  thus  collated  directed  a  verdict  for  the  plaintiff, 
if  found  to  be  true.  Possibly  a  case  may  arise  where  a  rescission  may  be 
said  to  flow,  as  a  matter  of  law,  from  one  or  more  facts,  and  the  jury 
might  be  so  instructed;  but  that  is  not  the  case  here.  The  question  is,  what 
was  the  understanding  of  the  parties  ?  and  that  is  to  be  determined  from  all 
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the  evidence.  All  this  is  in  perfect  accord  with  what  was  said  when  this  case 
was  here  before.  83  Mo.  73.  It  is  not  always  the  duty  of  the  court,  even  in 
cases  of  negligence,  to  say  whether  given  facts  do  or  do  not  amount  to  negli- 
gence. It  is  often  the  duty  of  the  jury  to  make  the  deduction,  and  that,  too, 
though  the  detailed  facts  are  undisputed.  Huhn  v.  Railway  Co,,  92  Mo.  450, 
4  S.  W.  Rep.  937.  It  was  certainly  to  the  plaintiff's  benefit  to  have  the  jury 
told  that  the  mere  fact  that  plaintiff  assented  to  defendant's  not  lighting  the 
furnace  in  the  spring  of  1877,  would  not  authorize  the  jury  to  conclude  that 
he  thereby  abandoned  the  contract.  This  was  quite  proper,  in  view  of  the 
terms  of  the  contract.  The  court  went  on  to  say,  by  another  instruction, 
that  the  assent,  if  proved,  might  be  considered  with  the  other  facts  in  the 
case,  and  we  see  no  error  in  this.  The  instructions,  as  a  whole,  presented 
this  case  fairly  to  the  jury,  and  favorably  for  the  plaintiff;  and  it  is  wholly 
immaterial  that  others  might  have  been  given,  or  that  those  given  might 
have  been  couched  in  different  language. 

7.  After  a  trial  lasting  about  four  days,  the  cause  was  submitted  to  the  jury 
at  2  o'clock  in  the  afternoon.  The  jurors  were  unable  to  agree  on  that  day, 
and  so  reported  to  the  court.  They  were  discharged  until  the  next  day,  with 
the  usual  caution.  Upon  the  opening  of  the  court  for  that  day,  the  jurors 
took  their  seats,  and  the  court  inquired  whether  their  difficulty  in  reaching  a 
verdict  arose  from  mutters  of  fact  or  Jaw.  One  juror  answered,  from  matter 
of  law;  and  another,  from  matter  of  fact.  A  third  desired  to  state  the  point 
of  difference;  but,  counsel  not  being  willing  that  he  should  do  so,  the  jurors 
were  sent  to  their  room  with  instructions  from  the  court,  if  they  desired 
further  instructions  as  to  any  point  of  law,  to  make  their  request  known  in 
writing  after  retiring  to  their  room.  Thus  far  counsel  for  both  parties  were 
present,  and  heard  what  was  said.  The  court  was  not  adjourned,  but  the 
judge  left  the  bench  and  went  to  his  room,  which  is  described  as  being  a  part 
of  the  court-room.  Counsel  for  both  sides  left  the  court-room.  In  three-quar- 
ters of  an  hour  from  the  time  the  jurors  went  to  their  room,  they  addressed 
two  written  notes  to  the  judge;  the  first  asking  him  if  it  would  be  consistent 
for  the  jurors  who  were  in  favor  of  the  defendant  to  consent  to  a  verdict  for 
plaintiff  for  a  nominal  sum;  and  the  second  being  a  report  that  they  could  not 
agree.  To  these  communications  the  judge  made  no  answer.  Subsequently, 
and  while  the  judge  was  in  his  room,  and  counsel  were  absent,  the  jurors 
wrote  out  the  following  question,  and  sent  it  to  the  judge  by  the  bailiff: 
•'Would  it  be  consistent  with  the  instructions  of  the  court  to  find  for  plaintiff 
with  nominal  damages?"  To  which  the  judge,  in  writing,  made  the  follow- 
ing answer,  and  sent  it  and  the  question  to  the  jury-room  by  the  bailiff:  ''It 
would  be  consistent  to  find  nominal  damages,  provided  the  jury  are  of  the 
opinion,  from  the  evidence,  that  there  were  no  substantial  damages  sustained 
by  the  plaintiff  in  consequence  of  the  breach  of  the  contract,  if  there  was  a 
breach."  Within  half  an  hour  the  jury  returned  a  verdict  for  plaintiff  with 
one  cent  damages.  After  the  additional  instruction  had  been  sent  to  the  jury, 
and  before  they  returned  with  the  verdict,  one  of  the  attorneys  for  plaintiff 
returned  to  the  court-room,  and,  upon  making  some  inquiry  of  the  clerk,  was 
by  him  informed  that  the  jury  had  sent  in  a  question  to  the  court,  which  had 
been  answered,  or  that  the  jury  had  sent  in  a  request  for  further  instructions, 
and  that  they  had  been  given.  Aside  from  this,  counsel  knew  nothing  of 
what  had  transpired.  Many  courts  of  last  resort  in  the  United  States  have 
held  that  communications  ought  not  to  take  place  between  the  judge  and  jury 
after  the  cause  has  been  submitted  to  them,  except  in  open  court,  and,  if 
practicable,  in  the  presence  of  counsel  in  the  cause.  In  State  v.  Patterson^ 
45  Vt.  308,  the  jury  while  considering  of  their  verdict  sent  a  written  inquiry 
to  the  presiding  judge,  who,  while  the  court  was  m  session,  made  an  answer 
thereto,  relating  to  the  law  of  the  case,  and  sent  this  and  the  statutes  to  the 
jury-room.    In  respect  of  this  the  court  said:    "The  prevailing  idea  in  this 
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state  has  been  that  all  communications  between  judge  and  jury  after  a  case 
has  been  submitted  to  the  jury,  and  while  they  have  it  in  consideration,  should 
be  in  open  court,  and,  so  far  as  we  know,  the  practice  has  been  conformable 
to  this  idea."  In  the  case  of  Bank  v.  Mix,  51  N.  Y.  558,  the  jury,  after  the 
cause  had  been  submitted  to  them,  and  while  deliberating,  sent  to  the  judge 
a  written  inquiry  relating  to  the  evidence  of  a  designated  witness,  to  which 
an  answer  was  made  and  sent  to  the  jury-room.  The  judge  writing  the  opin- 
ion, with  the  concurrence  of  the  whole  court,  says:  "It  is,  in  my  opinion, 
better  and  safer  to  adhere  to  the  rule  as  affirmed  by  the  adjudged  cases,  and 
by  what  I  understand  to  be  the  settled  usage  in  this  state,  that  there  ought  to 
be  no  communication  between  the  judge  and  the  jury  after  they  have  gone 
from  the  bar  to  consider  of  their  verdict,  in  relation  to  the  oral  evidence  or  his 
instructions  to  them,  unless  it  take  place  openly  in  court,  or  with  the  express 
assent  of  the  parties.  In  the  case  of  0' Conner  v.  Onthriet  11  Iowa,  80,  after 
the  jury  had  retired,  the  judge,  in  answer  to  a  written  inquiry  from  them, 
sent  them  by  the  bailiff  an  instruction  material  to  the  determination  of  the 
case.  This  was  done  without  the  knowledge  of  either  party.  The  court  said: 
"That  the  court  erred  in  the  particular  complained  of  we  entertain  no  doubt. 
If  further  instructions  are  to  be  given  to  the  jury,  though  the  same  in  princi- 
ple as  those  previously  given,  the  parties  have  a  right  to  require  that  they 
shall  be  given  in  open  court,  that  an  opportunity  may  be  afforded  to  know  what 
they  are,  except  to  them  if  desired,  and  ask  others  explanatory,  if  deemed  neces- 
sary. Indeed,  the  necessity  for  adhering  to  this  practice  with  strictness  is  so 
manifest  that  argument  in  support  of  it  is  quite  unnecessary.  It  may  at  times, 
it  is  true,  be  attended  with  inconvenience,  but  better  so  than  to  permit  a  prac- 
tice so  liable  to  abuse,  and  so  much  in  conflict  with  the  rights  of  parties  liti- 
gant." The  same  doctrine  has  been  asserted  in  many  other  cases,  under  a  va^ 
riety  of  circumstances.  Campbell  v.  Beckett,  8  Ohio  St.  211;  Crabtree  v. 
Hagenbaugh,  23111.  349;  Hoberg  v.  State,  3  Minn.  262,  (Gil.  181;)  Sargent 
V.  Roberts,  1  Pick.  337.  A  different  rule  prevails  in  New  Hampshire  and 
South  Carolina.  In  those  states  it  is  held  the  court  may  communicate  with 
the  jury  after  its  adjournment,  upon  their  request,  so  far  as  to  give  them  in- 
structions upon  matters  of  law,  and  this  though  counsel  of  the  parties  are  not 
present.  Bassett  v.  Salisbury,  28  N.  H.  457;  Goldsmith  v.  Solomons,  2 
Strob.  296.  In  the  case  of  State  v.  Alexander,  66  Mo.  148,  one  of  the  jurors, 
after  they  had  retired,  sent  a  note  to  the  judge,  asking  him  a  question  in  re- 
spect of  the  law  of  the  case,  to  which  the  judge  replied,  "See  instructions  10, 
11,  and  12."  There  were  other  elements  in  that  case  not  to  be  found  in  this 
one;  but  the  practice  of  communicating  with  the  jury,  except  in  open  court 
and  in  the  presence  of  the  parties  or  their  attorneys,  was  condemned  in  strong 
terms.  This  doctrine  was  again  asserted  in  the  case  of  Norton  v.  Dorsey,  65 
Mo.  376.  It  must  be  concluded  that  this  court  has  put  itself  in  line  with  the 
courts  first  before-mentioned  upon  this  question.  We  have  been  impressed 
with  these  facts  in  this  case:  That,  aside  from  the  question  under  considera- 
tion, the  cause  was  well  tried;  that  it  is  the  second  trial;  that  there  is  an 
abundance  of  evidence  from  which  the  jury  might  have  found  that  the  plain- 
tiff sustained  no  substantial  damage,  even  if  the  contract  had  not  been  re- 
scinded; and  that  the  action  of  the  court  was  with  the  best  intention,  so  con- 
ceded on  all  hands.  It  is  the  province  and  duty  of  the  trial  court  to  aid  the 
jury  by  giving  them  proper  instructions;  and  if  they  do  not  understand  the 
instructions  given,  or  if  some  point  about  which  they  should  be  instructed 
has  been  overlooked,  or  some  mistake  made  in  the  instructions  given,  the  jury 
may  be  called  to  the  bar  of  the  court,  and  proper  instructions  may  be  given. 
This  is  but  a  common-sense  view  of  the  matter,  and,  in  part  at  least,  was  held 
in  Dowzelot  v.  Rawlings,  58  Mo.  75.  But,  to  sustain  this  verdict,  we  must 
say  that  a  court  in  session  may,  at  the  request  of  a  retired  jury,  send  to  them 
in  their  room  additional  instructions,  without  the  knowledge  of  the  parties 
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litigant,  or  their  attorneys,  and  without  an  opportunity  of  being  heard.  This 
we  cannot  do  without  opening  wide  the  door  to  abuses  that  must  follow  in 
the  train  of  such  a  precedent.  Our  statute  contemphites  that  all  instructions 
to  the  jury  will  be  given  in  open  court,  with  an  opportunity  to  counsel  to  be 
heard  and  take  exceptions,  if  they  like,  to  such  as  are  given;  and  the  practice 
is  to  do  this  at  the  time,  or  the  objection  will  be  of  no  avail  when  the  case 
<;omes  here  for  review.  It  is  true,  the  court  told  the  jury  to  make  their  re- 
<[uest  known  in  writing,  if  they  desired  further  instructions.  This  was  said 
in  the  presence  of  the  attorneys  for  the  plaintiff,  and  no  exception  was  taken. 
We  do  not  see  that  there  was  anything  to  which  to  make  a  valid  objection. 
It  was  no  notice  that  the  jurors  would  receive  instructions  otherwise  than  at 
the  bar  of  the  court,  and  in  the  usual  way.  From  a  patient  consideration  of 
this  case  we  feel  in  duty  bound  to  reverse  the  judgment,  and  remand  the 
cause;  and  it  is  so  ordered. 

Hay,  J.,  absent.    The  other  judges  concur. 


BuNN  V.  Lindsay  et  ah 

(Supreme  Court  of  MUsourL    Maroh  19, 18S8.) 

1.  BuBROOATiox— Lien  of  Dbbd  of  Trust— Extinouishmbnt  by  Payment. 

Defendant  A.  gave  a  certain  promissory  note  and  a  deed  of  trust  on  certain  lands 
to  secure  its  payment.  Shortly  afterwards  he  executed  another  note,  upon  which 
defendant  B.  obtained  judgment.  After  the  recording  of  this  judgment,  plaintiff 
paid  the  balfMnce  of  A.*s  flrat  note,  and  secured  from  him  a  new  deed  of  trust  on  the 
same  land.  B.  then  took  out  an  execution,  and  levied  upon  and  sold  the  land  in 
question.  HelcL  that  plaintiff  has  no  i*ifi:ht  of  subrogation  to  the  lien  which  ex- 
isted on  the  land  prior  to  the  judgment,  tnat  lien  being  absolutely  extinguished  by 
plaintlfTs  payment.* 

a.  JUDOMENT—LlEN  OF  RECORD— RELIEF  AGAINST  IGNORANCE  OF— EQUITY. 

The  fact  that  a  party  is  ignorant  of  a  recorded  judgment  is  due  to  his  own  negli- 
gence, against  the  consequences  of  which  a  court  of  equity  cannot  relieve  him  by 
interfering  with  the  rights  of  others  who  are  without  fault. 

Appeal  from  circuit  court,  De  Kalb  county;  Jos.  P.  Grubb,  Judge. 

Suit  brought  by  Thomas  J.  Bun n  against  John  M.  Lindsay,  Gideon  C.  Para- 
more,  and  James  B.  Leisenrig,  at  April  term,  1884,  of  De  Kalb  county  circuit 
<M)urt.  The  court  found  the  issues  for  defendants,  and  dismissed  the  bill, 
from  which  decision  plaintiff  appeals. 

Ramey  &  Brotmi  and  /.  F,  Harwood,  for  appellant.  8,  H.  Com  and  T, 
£,  Tumey,  for  respondents. 

Brace,  J.  On  the  5th  day  of  September,  1873,  John  M.  Lindsay,  being 
the  owner  in  fee  of  the  undivided  half  of  section  8,  township  59,  range  32,  in 
De  Kalb  county,  executed  his  note  of  that  date  to  the  St.  Joseph  Building 
■Company  for  the  sum  of  $6,000,  and  on  the  same  day,  with  his  wife,  executed 
a  deed  of  trust  on  said  undivided  half  of  said  section  to  secure  the  payment  of 
said  note,  which  was  recorded  on  the  9th  day  of  September,  1873,  in  said 
county.  On  the  1st  day  of  December,  1873,  the  said  Lindsay  executed  his 
note,  payable  to  the  order  of  Joel  T.  Smith,  six  months  after  date,  for  the  sum 
of  81  f 750.  About  the  1st  of  July,  1874.  Lindsay  applied  to  one  House,  at 
Cameron,  Mo.,  who  was  the  agent  of  plaintiff,  a  money  lender,  then  resi- 
dent in  Bloomington,  111.,  for  a  loan  of  $2,500  to  pay  off  said  deed  of  trust. 
House,  at  the  instance  of  plaintiff,  examined  the  records  of  De  Kalb  county, 
made  an  abstract  of  Lindsay^s  title  to  said  real  estate,  showing  that  there 
were  no  incumbrances  on  said  property  except  said  deed  of  trust,  and  for- 
warded it  to  plaintiff,  informing  him  that  the  money  to  be  borrowed  was  to 

1  Respecting  the  doctrine  of  subrogation  and  its  application,  see  Dowdy  v.  Blake, 
(Ark.)  6  S.  W.  Rep.  897,  and  note. 
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be  used  in  paying  off  the  debt  secured  by  said  deed  of  trust.  Thereupon  plain* 
tiff  prepared  three  bonds  or  notes  and  a  deed  of  trust  on  said  real  estate  to  be 
executed  by  said  Lindsay,  each  bearing  dates  the  Ist  of  July,  1874;  two  of  the 
notes  for  81,000  each  and  one  for  8500,  payable  to  plaintiff  on  the  1st  of  July^ 
1879,  at  the  Mercantile  National  Bank,  at  Hartford,  with  interest  from  date, 
at  the  rate  of  10  per  cent,  per  annum,  payable  semi-annually  on  the  first  days 
of  January  and  July,  the  interest  to  bear  the  same  rate  of  interest  as  theprin- 
cipal  after  due,  as  evidenced  by  10  interest  coupons  attached  to  each  of  said 
notes  or  bonds,  and  all  secured  by  said  deed  of  trust  to  one  Powell,  with  power 
of  sale  in  cjise  of  any  default  in  payment  of  principal  or  interest,  and  forwarded 
said  notes  and  deed  of  trust  to  his  said  agent  to  "complete  the  transaction,'^ 
who  thereupon  entered  into  negotiations  with  the  building  company  to  pay 
off  their  claim.  On  the  12th  of  December,  1874,  Gideon  C.  Paramore  recov- 
ered judgment  in  the  circuit  court  of  Clinton  county  against  Lindsay  on  the 
Smith  note  for  81.972,  and  on  the  15th  of  December,  1874,  filed  a  transcript 
of  said  judgment  in  the  oflBce  of  the  clerk  of  the  circuit  court  of  De  Kalb 
county,  which  was  thereupon  duly  docketed  and  recorded  by  said  clerk.  On 
the  28d  of  January,  1875,  Lindsay  signed  the  bonds,  and  he  and  his  wife  ex- 
ecuted and  acknowledged  the  deed  of  trust  prepared  by  plaintiff,  and  the  same 
were  delivered  to  House,  his  agent,  who  thereupon  placed  plaintiff's  draft  on 
New  York  for  82,500  in  the  Cameron  Deposit  Bank,  to  be  delivered  to  the  St. 
Joseph  Building  Company  upon  the  surrender  by  them  of  Lindsay's  note,  and 
a  release  of  their  trust  deed.  On  the  25th  of  January,  1875,  the  building 
company,  in  Buchanan  county,  executed  and  acknowledged  a^release  and  sat- 
isfaction of  their  trust  deed  to  Lindsay  in  consideration  of  the  sum  of  82,510 
paid  by  him,  and  on  the  28th  of  January,  1878,  this  deed  of  release  and  Lind- 
say's deed  of  trust  to  Powell  to  secure  plaintiff's  bonds,  was  at  the  same  time 
filed  for  record  in  the  office  of  the  recorder  of  De  Kalb  county.  In  March^ 
1876,  Lindsay,  who  before  that  time  had  been  residing  on  a  40-acre  tract  of 
land  adjoining  said  section  8,  moved  into  a  house  on  said  section  which  he  had 
previously  built,  and  continued  to  reside  there  from  that  time  with  his  family 
until  1880,  when  he  removed  from  the  premises,  and  left  the  state.  On  the 
6th  of  December,  1877,  Paramore  caused  an  execution  to  be  issued  on  his 
judgment,  which,  on  the  10th  of  December,  1877,  was  levied  on  all  his  inter- 
est in  said  real  estate,  and  by  virtue  thereof  the  same  was,  on  the  8th  of  Oc- 
tober, 1878,  sold,  and  he  became  the  purchaser  thereof  at  the  price  of  8205  and 
received  the  sheriff's  deed  therefore.  Notice  was  given  at  the  sale  that  Lind- 
say claimed  a  homestead  in  the  land,  and  that  plaintiff  claimed  a  lien  upon 
the  land  superior  to  Paramore's  judgment  to  the  amount  of  82,500,  which  he 
had  paid  to  extinguish  the  St.  Joseph  Building  Company's  lien  for  86,000. 

The  testimony  tended  to  show  that  at  the  time  of  the  sale  the  land  was 
worth  810  per  acre.  At  the  October  term,  1878,  of  the  Clinton  circuit  court, 
to  which  the  execution  was  returned,  Lindsay  filed  a  motion  to  set  aside  the 
sale  for  the  reason  that  a  homestead  in  said  land  had  not  been  set  off  to  him 
by  the  sheriff  prior  thereto,  which  motion  was  by  him  withdrawn  at  the  Oc- 
tober term  of  said  court,  1879.  On  the  10th  of  September,  1879,  Paramore, 
by  general  warranty  deed,  conveyed  said  land  to  the  defendant  James  B.  Lei- 
senrig,  for  the  expressed  consideration  of  82,500.  At  the  April  term,  1884, 
of  the  De  Kalb  circuit  court  plaintiff  instituted  this  suit,  in  his  petition  charging 
that  defendant  Leisenrig  paid  no  consideration  for  the  land,  and  received  his 
deed  therefor  with  notice  of  the  foregoing  facts,  and  that  the  sale  to  Para- 
more was  void  for  the  reason  that  the  sheriff  failed  to  set  off  Lindsay's  home- 
stead, and  praying  that  he  be  subrogated  to  all  the  rights  and  remedies  the  St. 
Joseph  Building  Company  had  by  virtue  of  their  deed  of  trust  against  said 
land  to  the  extent  of  82.500,  with  interest  thereon  at  the  rate  of  10  per  cent. 
per  annum  from  the  date  of  their  payment  of  that  sum  to  the  building  com- 
pany, and  that  the  same  be  declared  a  lien  upon  said  land  against  defendants; 
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that  their  equity  of  redemption  be  foreclosed,  and  the  land  sold  to  satisfy  such 
lien.  Defendants  Lindsay  and  Faramore  were  not  served,  and  did  not  answer. 
Defendant  Leisenrig  answered,  admitting  the  allegations  of  the  petition  in  re- 
gai-d  to  the  ownership  of  the  land  by  Lindsay,  the  recovery  of  the  judgment 
by  Faramore,  the  filing  of  the  transcript  thereof,  the  issue  and  levy  of  the  ex- 
ecution, and  sale  and  purchase  by  Faramore,  and  averred  that  he  purchased 
said  land  of  Faramore  for  the  sum  of  $2,500,  who  conveyed  the  same  to  him 
by  general  waranty  deed,  and  deuied  all  the  other  allegations  of  the  petition. 
The  court  found  the  issues  for  the  defendant,  and  dismissed  the  bill.  On  the 
15th  of  December,  1874,  Faramore's  judgment,  a  transcript  of  which  was  on 
that  day  filed  in  tlie  office  of  the  clerk  of  the  circuit  court  of  De  Kalb  county, 
became  a  lien  on  the  undivided  half  interest  of  Lindsay  in  section  8.  Lind- 
say, with  his  family,  at  that  time  was  residing  elsewhere.  In  March,  1876, 
he  first  moved  with  liis  family  upon  the  section,  and  then  first  occupied  tlie 
house  which  he  had  previously  built  thereon  as  a  home.  His  right  of  home* 
stead  exemption  was  then  for  the  first  time  impressed  upon  the  land,  which 
before  that  time  he  owned,  but  had  never  occupied  as  a  homestead.  The  right 
of  homestead  which  he  then  acquired  by  such  occupancy  was  subsequent  and 
subject  to  the  prior  lien  of  Faramore^s  judgment,  and  could  not  be  by  him  as- 
serted against  it.  He  had  no  homestead  right  exempt  from  sale  under  the 
execution  issued  upon  that  judgment  which  the  sheriff  could  be  required  to 
set  off  before  sale.  The  lien  of  the  judgment  having  attached  to  all  his  in- 
terest in  the  one  undivided  half  of  the  section  could  not  be  displaced  or  de- 
feated by  the  subsequent  occupation  of  it  bv  him  as  a  homestead.  EUton  v. 
Robinson,  21  Iowa,  531,  28  Iowa,  208;  Thomp.  Homest.  &  Ex.  §§  241-246; 
Finnegan  v.  Prindeville,  88  Mo.  517.  If,  however,  Lindsay  had  been  en- 
titled to  a  homestead  exempt  from  sale  under  execution  upon  this  judgment, 
and  the  sheriff  f idled  to  set  it  off,  the  sale  would  not  have  been  void  by  reason 
of  such  failure.  Crisp  v.  Crisp,  86  Mo.  630.  The  fee  would  pass  to  the  pur- 
chaser, subject  to  his  right  of  homestead,  {Black  v.  Curran,  14  Wall.  ^3,) 
which  right  would  not  bS  in  any  manner  affected  by  the  sale,  nor  could  the 
purchaser  at  such  sale  get  possession  of  any  part  of  the  premises  without  set- 
ting off  that  homestead,  so  long  as  it  was  occupied  by  him  as  such;  and  doubt- 
less having  the  right  to  have  the  same  set  off  before  sale,  the  failure  of  the 
officer  to  do  so  would  afford  the  homestead  occupant  good  ground  for  having 
the  sale  set  aside  at  the  return  term  of  the  execution.  This  right  Lindsay 
proceeded  to  assert  at  the  return  term  of  the  execution,  but  afterwards  with- 
drew his  claim,  abandoned  the  premises,  and  there  is  no  question  of  home- 
stead in  the  case. 

The  plaintiff  claims  that  upon  the  facts  stated  he  has  a  right  to  be  subro- 
gated to  the  lien  which  the  St.  Joseph  Building  Company  had  upon  the  land 
prior  to  Faramore's  judgment  lien,  to  the  extent  of  the  amount  of  money  fur- 
nished by  him  to  pay  off  that  lien,  with  interest.  It  is  not  perceived  upon 
what  principle  this  contention  can  be  maintained.  The  loan  of  the  S2,500 
by  plaintiff  to  Lindsay,  the  execution  of  the  notes  by  him  to  the  plaintiff, 
and  of  the  deed  of  trust  to  secure  them,  the  payment  of  the  money  to  the 
building  company,  and  its  acceptance  by  the  company,  may  be  considered  as 
all  parts  of  one  transaction,  and  it  may  be  conceded  that  the  money  was  paid 
by  the  plaintiff  through  his  agent  at  the  request  of  Lindsay.  Nevertheless,  at 
the  time  the  money  was  loaned,  and  the  payment  made,  the  plaintiff  had  no 
right  or  interest  in  the  property,  for  the  protection  of  which  it  became  neces- 
sary that  such  payment  should  be  made.  By  that  payment  he,  for  the  first 
time,  secured  an  interest  in  the  land.  That  the  parties  had  previously  been 
negotiating  in  regard  to  the  loan,  and  to  the  payment  of  the  building  com- 
pany's claim,  cuts  na»figure  in  the  case.  The  plaintiff  thereby  acquired  no 
interest  in  the  land,  and  subjected  himself  to  no  obligations  in  respect  thereof. 
He  was  a  stranger  to  any  interest  in  the  land  up  to  the  time  he  voluntarily 
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made  the  payment.  All  the  Interest  he  ever  acquired  in  the  property  he  ac- 
quired by  means  of  that  payment.  That  was  the  consideration,  and  the  sole 
consideration,  of  the  notes  executed  by  Lindsay  and  the  deed  of  trust  to  secure 
their  payment.  There  is  not  a  scintilla  of  evidence  tending  to  show  that  the 
money  paid  to  the  company  was  for  the  purchase  of  their  lien,  and  its  release 
to  Lindsay,  wliile  in  the  form  of  a  quitclaim  deed,  states,  in  express  terms, 
that  it  is  in  satisfaction  of  the  deed  of  trust,  and  all  the  facts  negative  the  idea 
that  it  was  intended  as  an  assignment.  There  was  no  evidence  tending  to 
prove  any  agreement  that  the  lien  of  the  building  company  was  to  be  kept  on 
foot  for  the  benefit  of  plaintiff.  On  the  contrary,  all  the  facts  negative  the  idea 
that  such  was  the  intention  of  any  of  the  parties  to  the  transaction.  The 
facts  proven  show  that  the  plaintiff  is  not  entitled  to  the  subrogation  which 
he  prays  fur,  either  as  of  right  or  by  convention.  "The  demand  of  a  creditor, 
which  is  paid  with  the  money  of  a  third  person,  without  any  agreement  tliat 
the  security  shall  be  assigned  or  kept  on  foot  for  the  benefit  of  such  third 
person,  is  absolutely  extinguished,  but  the  doctrine  of  subrogation  will  be  ap- 
plied wlien  the  person  claiming  its  benefit  has  been  compelled  to  pay  the  debt 
of  a  tliird  person  in  order  to  protect  his  own  rights  or  to  save  his  own  prop- 
erty. "  Sugd.  Subr.  §  3.  The  decisions  in  this  state,  as  elsewhere,  will  be 
found  in  harmony  with  the  principles  here  laid  down.  Wade  v.  Beldmeir, 
40  Mo.  486;  Wolf  v.  Walter.  56  Mo.  295;  WooldHdge  v.  Scott,  69  Mo.  669; 
Price  V.  Courtney,  87  Mo.  387.  The  debt  due  by  Lindsay  to  the  building 
company,  and  the  lien  given  to  secure  it,  were  absolutely  extinguished  by 
the  payment.  Such  was  the  intention  of  ail  parties  to  the  transaction.  The 
plaintiff  relied  for  security  for  the  money  he  advanced  solely  upon  the  deed  of 
ti'ust  which  he  took  at  the  time,  and  the  sole  ground  upon  which  a  court  of 
equity  is  asked  to  intervene  in  his  behalf  in  this  case  is  the  assumption  that 
he  would  not  have  parted  with  his  money  to  make  the  loan  and  payments  if 
he  had  known  in  January  that  Paramore^s  judgment  lien  had  attached  to  the 
premises  in  December.  Why  did  not  he  know  it?  That  judgment  was  spread 
upon  the  public  records  in  order  that  all  who  might  deal  with  the  property 
might  know  of  its  existence.  He  was  not  prevented  from  examining  the  rec- 
ord or  lulled  into  security  by  any  representation  of  Paramore,  Lindsay,  or 
anybody  else.  He  did  not  know  simply  because  neither  he  nor  his  agent  looked 
that  he  might  see  and  know.  That  plaintiff's  security  was  less  valuable  than 
he  expected  it  would  be  when  he  made  the  loan  was  the  result  of  his  own  neg- 
ligence, and  not  of  the  fault,  wrong,  or  mistake  of  any  other  person.  Against 
the  consequences  of  that  negligence,  for  which  he  has  no  one  to  blame  but 
himself,  a  court  of  equity  cannot  relieve  him  by  interfering  with  the  legal 
rights  of  others  who  are  witly)ut  fault.  The  authorities  cited  by  appellant, 
and  many  others,  have  been  examined  in  vain  to  find  any  recognized  equitable 
principle  which  would  warrant  the  court  in  so  doing.  The  relief  which  courts 
of  equity  are  authorized  to  administer  is  to  be  measured  by  established  and 
well-recognized  principles,  and  not  by  the  "chancellor's  foot." 

This  case  has  been  treated  as  though  the  only  real  defendant  in  the  case, 
Leisenrig,  stood  in  the  shoes  of  Paramore,  a  position,  however,  which  is  far 
from  being  sustained  by  the  evidence.  The  judgment  of  the  circuit  court  is 
affirmed. 

All  concur,  except  Ray,  J.,  absent. 


GuTRiDGE  V.  Missouri  Pac.  Ry.  Co. 

{Supreme  Cowrt  of  Missouri.    March  19,  1888.) 

1.  Master  and  Servant— Depbctivb  Appliances— Expert  Etidencb. 

Plaintiff  sued  for  damages  for  the  death  of  her  husband^  a  brakeman  on  defend- 
ant's road,  who,  in  the  proper  discharge  of  his  duties,  was  desoendinff  the  ladder  at 
the  end  of  a  moving  car,  when,  by  the  breaking  loose  of  a  hand-hold,  ne  was  thrown 
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under  the  car  and  killed.    Held,  that  it  was  not  a  case  for  expert  evidence ;  and  it 
was  error  to  admit  the  testimony  of  a  caroenter,  to  the  effect  that,  in  his  opinion, 
it  would  have  heen  disclosed,  hy  reasonable  inspection,  that  such  hand-hold  was  not 
tightly  fastened  to  the  top  of  the  car. 
2.  Same— DKrECTivE  Appliancb— Pleading. 

In  a  suit  brought  to  recover  damages  for  the  death  of  a  brakeman,  caused  by  the 
breaking  of  a  defective  hand-hold,  it  was  not  necessary  to  state  in  the  pleading 
whether  the  alleged  defect  which  caused  the  death  was  in  construction,  or  arose 
from  want  of  repair;  such  defect  being  pointed  out  with  particularity. 
8.  Railroad  (Dompanies—Nboliobncb— Duty  to  Inspect  Cars— Fobbign  Cabs. 

It  is  the  duty  of  a  railroad  company  to  inspect  foreign  cars  received  for  transpor- 
tation upon  its  road,  with  reference  to  their  safety,  just  as  it  is  bound  to  inspect  its 
own. 
Brace,  J.,  dissenting. 

Appeal  from  circuit  court,  Henry  county;  James  B.  Gantt,  Judge. 
T,  J.  Portia,  { with  Thoa.  G.  Portis  and  Wm.  S.  Shirk, )  for  appellant.    Fyke 
<§  Calvird  and  /.  La  Due,  for  respondent. 

Black,  J.  Plaintiff  sued  for  damages  for  the  death  of  her  husband,  £.  B. 
Gutridge,  who  was  a  brakeman  on  that  division  of  the  defendant's  road  from 
Sedalia  to  Parsons .  Defendant  received  a  freight  car  belonging  to  the  Pi  ttsburg, 
Cincinnati  &  St.  Louis  Bailroad  Company,  at  St.  Louis,  on  the  1st  August, 
1884,  and  on  that  day  hauled  the  same  to  Chamois,  and  on  the  next  day  to  Se- 
dalia, and  on  the  third  to  Montrose,  on  the  Sedalia  &  Parsons  division.  On 
the  8th  of  the  same  month,  a  train  on  which  Gutridge  was  a  brakeman  took 
the  car  back  to  Sedalia.  The  train  before  reaching  that  place,  and  in  starting 
from  the  water-tank  at  Calhoun,  broke  in  two,  leaving  8  cars  attached  and  15 
detached  from  the  engine.  Gutridge  was  on  the  forward  portion,  and,  after 
it  ran  some  distance,  he  signaled  the  engineer  to  stop.  He  then  got  a  pin  or 
link,  walked  on  top  of  the  cars  to  the  rear  one,  being  the  car  in  question .  This 
car  had  a  ladder  attached  to  the  rear  end  and  a  hand-hold  at  the  top,  fastened 
on  the  top  of  the  car.  fie  attempted  to  go  down  the  ladder  to  make  the  coup- 
ling while  his  division  was  moving  backwards  to  the  detached  section,  but  the 
hand-hold  came  loose,  and  he  fell  to  the  track,  and  was  killed  by  the  cars  run- 
ning over  him.  It  was  the  duty  of  the  deceased  to  go  up  and  down  the  ladder 
while  the  cars  were  in  motion,  and  there  is  no  evidence  of  any^  negligence  on 
his  part.  No  evidence  was  offered  as  to  whether  the  car  was  or  was  not  in- 
spected at  St.  Louis,  Sedalia,  or  any  other  point.  Mr.  Minish  testified :  ''Picked 
up  the  hand- hold.  It  was  a  small  one;  just  room  for  one  hand  to  cleverly  fit 
in  it.  The  flat  ends  were  fastened  to  the  top  of  the  car  with  screws  about  two 
inches  long.  The  screws  looked  lUsty  and  bad;  they  looked  almost  as  much 
like  nails  as  they  did  like  screws;  were  filled  tip  with  rust,  and  looked  as  if 
they  had  been  working  loose  from  the  wood.  The  screws  were  pulled  out  of 
the  wood,  did  not  examine  top  of  car.**  Mead,  the  conductor,  says:  "The 
hand-hold  was  handed  to  me.  Examined  the  top  of  the  car.  The  hand-hold 
had  a  foot  on  each  end,  with  two  screws  through  each  foot;  not  bolts.  The 
screws  appeared  to  be  old  and  rusty.  The  holes  in  the  wood  looked  old.  That 
is  the  only  thing  I  noticed  about  them."  On  cross-examination  he  says  the 
screws  remained  in  the  hand-hold;  that  while  it  was  in  place  the  threads  and 
wood  around  the  screws  would  not  be  visible.  Mr.  Slack,  a  carpenter,  stated 
that  he  climbed  to  the  top  of  the  car  and  examined  it  only  immediately  around 
the  hand-hold ;  that  the  holes  where  the  screws  had  been  seemed  to  belarger  than 
the  screws,  and  that  a  splinter  had  been  raised  at  one  hole,  and  the  wood  was 
decayed.  After  stating  that  he  was  familiar  with  the  manner  of  fastening 
iron  to  wood  with  screws,  he  was  asked  this  question:  "From  appearance  of 
the  top  of  the  car  there, — ^the  holes  and  what  you  saw, — ^you  can  .state  to  the 
Juiy  whether,  in  your  opinion,  it  could  have  been  disclosed,  by  reasonable  in- 
spection, that  that  hand-hold  was  not  tightly  fastened  to  the  top  of  that  car  be- 
fore it  broke  loose.    Answer.  Yes,  it  would.  *' 
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1.  There  are  exceptions  to  the  general  rule  that  witnesses  must  state  facts, 
and  not  give  their  opinions,  as  where  the  subject  of  inquiry  is  so  indefinite 
and  general  in  its  nature  as  not  to  be  susceptible  of  direct  proof.  Eyerman 
V.  8heehan,  52  Mo.  222;  Qreenwell  v.  Crow,  73  Mo.  638.  But  such  is  not  the 
case  here.  There  is  no  evidence  tending  to  show  that  the  defendant  or  any 
of  its  agents  knew  the  hand-hold  was  defectively  attached.  If  the  plaintiff 
recover,  it  is  on  the  ground  that  by  reasonable  and  ordinary  care  in  inspect- 
ing the  cars  the  defect  would  have  been  discovered.  The  witness  was  al- 
lowed to  testify  to  the  very  thing  which  the  jurors  were  called  upon  to  deter- 
mine from  the  facts,  not  from  the  opinion  of  this  or  any  other  witness.  His 
opinion  practically  ruled  the  whole  case,  if  believed.  It  was  substituting  his 
opi  nion  for  the  judgment  of  the  jurors.  There  was  no  fact  in  the  case  which, 
for  its  solution,  called  for  scientific  or  professional  knowledge,  or  for  any  pe- 
culiar knowledge  or  experience.  The  subject  of  inquiry  was  one  upon  which 
men  of  common  information  were  capable  of  forming  a  judgment.  It  was 
therefore  not  a  case  for  expert  evidence.  Gavisk  v.  Railroad  Co.,  49  Mo. 
274;  Rosenheim  v.  Insurance  Co.,  33  Mo.  230.  We  cannot  say  this  evidence 
was  harmless.  The  evidence, — especially  where  the  case  is  as  close  as  this 
one  is, — should  be  free  from  such  objections. 

2.  It  is  objected  by  way  of  a  demurrer  to  the  evidence  that  the  case  should 
hav(^  been  tiiken  from  the  jury,  because  there  is  no  evidence  that  the  defect 
could  have  been  discovered  by  an  examination  or  inspection.  The  case  was 
an  old  one.  The  hand-hold  was  fastened  with  screws  in  common  use,  not 
bolts.  All  this  was  in  plain  view.  There  is  some  evidence  that  the  screws 
had  become  loose  in  the  wood.  The  car  was  received  to  be  transported  over 
different  sections  of  the  defendant's  road,  and  we  cannot  say  there  was  no  evi- 
dence on  the  issue  just  stated. 

3.  Another  objection,  made  on  the  demurrer  to  evidence,  is  that  the  peti- 
tion counts  on  an  original  defective  construction  of  the  hand-hold,  while  the 
evidence  shows  it  became  defective  from  use  and  lapse  of  time.  The  sub- 
stantial averments  of  the  petition  are:  *' That  said  hand-hold  was  not  safe  and 
sufficient,  but  was  defective  and  insufficient,  and  was  insecurely  fastened  to 
the  top  of  said  car,  and  by  reason  of  said  defectiveness,  insufficiency,  and  in- 
security, said  hand-hold  broke,  and,  by  reason  of  its  breaking,  plaintiff's  said 
husband  fell,"  etc.;  that  defendant,  disregarding  "its  duty  in  the  premises, 
negligently  furnished  and  supplied  an  unsafe,  defective,  insecure,  and  insuffl- 
cietit  hand-hold  upon  said  car  ther**  used  and  operated  by  it  as  aforesaid,  by 
reason  whereof,  and  of  defendant's  negligence,"  etc.  We  do  not  see  any 
merit  in  this  objection.  The  petition  is  substantially  like  that  in  the  case  of 
Condon  v.  Railway  Co.,  78  Mo.  568,  which  was  held  to  be  sufficient.  Hei'e 
the  alleged  defect  is  pointed  out  with  reasonable  particularity,  and  that  is 
sufficient.  As  a  matter  of  pleading,  it  is  not  material  whether  the  defect  was 
in  the  construction  or  arose  from  want  of  repair;  the  alleged  defect  being 
pointed  out  with  particularity. 

4.  The  defendant  contends  that  it  had  a  right  to  assume  that  the  car,  being 
a  foreign  one,  was  reasonably  safe  and  fit  for  the  uses  for  which  it  was  being 
used.  We  do  not  ftgree  to  the  proposition  as  thus  broadly  stated.  If  the  car 
had  obvious  defects  which  rendered  it  unfit  for  use,  defendant  was  under  no 
obligation  to  receive  it,  and  should  not  have  received  it.  Cars  coming  from 
one  road  to  another  must  necessarily  be  subjected  to  wear,  and  are  liable  to  be 
rendered  unfit  for  use  in  the  course  of  transportation,  and  this  must  be  known 
to  the  receiving  company.  It  is  but  the  result  of  the  most  common  observa- 
tion. While  it  is  not  incumbent  on  the  receiving  company,  on  the  receipt  of 
the  car,  to  make  tests  to  discover  hidden  defects  in  the  construction,  or  in  the 
materials  used  in  the  construction,  still  it  is  bound  to  Inspect  foreign  cars  just 
as  it  would  and  is  required  to  inspect  its  own,  after  they  have  been  in  use. 
This  duty  devolves  upon  the  company  as  much  in  the  one  case  as  in  the  other. 
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While  there  are  authorities  which  would  seem  to  lead  to  different  results,  yet 
this,  we  think/is  the  better  doctrine.  The  liability  for  a  failure  to  inspect, 
or  for  the  want  of  a  proper  inspection,  is  the  same  in  the  one  case  as  in  the 
other.  Oottlieb  v.  Railway  Co.,  3  N.  E.  Rep.  344;  Fay  v.  Railway  Co.,  15 
N.  W.  Rep.  241. 

5.  As  tliis  case  niust  be  remanded,  it  may  be  well  enough  to  say,  in  refer- 
ence to  the  abstract  proposition  stated  at  the  beginning  of  the  plaintiff's  in- 
struction, that  the  defendant  is  not  bound  at  all  hazards  to  furnish  safe  ma- 
chinery, cars,  and  other  appliancea*  The  duty  in  this  respect  is  to  use  rea- 
sonable care  to  maintain  suitable  cars  and  appliances,  and  it  is  liable  to  serv- 
ants for  injuries  resulting  from  defects  which  are  known,  or  ought  to  have 
been  known,  and  could  have  been  prevented  by  the  exercise  of  such  care. 

The  judgment  is  reversed  and  the  cause  remanded. 

Ray,  J.,  absent.    Brace,  J.,  dissents.    The  other  judges  concur. 


Gilbert  v.  Renner. 
(Supreme  Court  of  MisaowrL    March  19, 1888.) 

Judicial  Salbs— Motion  to  Sbt  Aside— CJountt  Courts— Circuit  Courts. 

In  the  state  of  Missouri,  a  circuit  court  has  no  jurisdiction  to  hear  a  motion  to 
set  aside  a  sale  made  under  an  order  and  judgment  emanating  from  the  county 
court. 

Appeal  from  circuit  court,  Audrain  county;  Eluah  Robinson,  Judge, 
if.  Y.  Duncan,  for  appellant. 

Norton,  C.  J.  This  case  is  before  us  on  defendant's  appeal  from  a  judg- 
ment of  the  circuit  court  of  Audrain  county  sustaining  plaintiff's  motion  to 
set  aside  a  sheriff's  sale  of  land  made  to  defendant  under  an  order  of  the 
county  court  of  said  county.  It  appears  that  in  1879  one  David  Gilbert  ex- 
-eicuted  a  school-fund  mortgage  to  Audrain  county  on  the  land  in  question 
to  secure  the  payment  of  certain  school  money  borrowed  by  him,  by  the  terms 
of  which  it  was  agreed  that  if  default  should  be  made  in  the  payment  of  the 
principal  or  interest,  or  any  part  thereof,  when  the  same  should  become  due 
and  payable,  that  the  then  acting  sheriff  should  have  power  without  suit,  after 
advertising  the  property  as  therein  provided,  to  sell  and  convey  the  same  to 
the  purchaser.  It  appears  that  said  Gilbert  having  made  default  in  the 
payment  of  the  debt  secured  by  the  mortgage,  the  county  court  of  said  county, 
on  the  8th  of  May,  1885,  after  reciting  in  an  order  the  mortgage,  the  land 
conveyed  by  it  to  secure  the  pa3iiient  of  school- fund  bond  given  by  Gilbert, 
and  his  default  in  its  pa3mQent,  ordered  and  directed  the  sheriff  to  foreclose 
said  mortgage  and  sell  the  property  conveyed  by  it  for  so  much  as  would  be 
necessary  to  pay  the  debt,  interest,  and  cost.  Under  this  order  the  sheriff 
proceeded  to  advertise  the  property,  and  on  the  5th  of  June,  1885,  sold  the 
same  at  public  vendue,  at  the  court-house  door,  during  the  sitting  of  tiie  cir- 
cuit court,  to  the  defendant,  and  executed,  acknowledged,  and  ddivered  him 
a  deed  to  the  land  sold.  The  sheriff  made  report  of  sale  under  said  order  to 
the  county  court.  On  the  24th  of  June,  1885,  plaintiff,  0.  A.  Gilbert,  a 
stranger  to  the  proceeding  in  the  county  court,  claiming  to  have  bought  20 
acres  of  the  land  of  said  D.  Gilbert,  after  his  mortgage  to  the  county,  and 
previous  to  the  sale  made  by  the  sheriff,  filed  his  motion  in  the  circuit  court 
of  Audrain  county  to  set  aside  the  sale  and  deed  made  to  defendant,  on  vari- 
ous grounds,  not  necessary,  under  the  view  we  take  of  the  case,  to  be  stated. 
This  motion  was  resisted  by  defendant  on  the  ground,  among  others,  that  the 
circuit  court  had  no  jurisdiction  to  hear  the  motion,  as  the  sale  was  made 
under  an  order  and  judgment  emanating  from  the  county  court.  This  point 
is  well  taken  under  the  ruling  of  this  court  in  the  case  of  Mellier  v.  BartletU 
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89  Mo.  134, 1  S.  W.  Rep.  220,  where  it  Is  said  the  general  rule  is  that  eveiy 
court  has  the  exclusive  control  over  its  own  process,  and  no  other  court  ha» 
the  right  to  interfere  with  or  control  it;  that  the  sheriff  of  the  county  U> 
which  an  execution  is  sent  from  the  circuit  court  of  another  county  Ls  as  to- 
that  writ  the  officer  of  the  court  from  which  the  writ  emanated. 

Under  the  authority  cited  the  judgment  will  be  reversed,  and  if  said  saleia 
void,  as  alleged  In  the  motion,  and  plaintiff  is  in  possession  of  the  land  in 
controversy,  as  alleged,  he  will  be  remitted  to  his  equitable  action  to  remove: 
the  cloud  cast  upon  his  title  by  the  deed  made  in  virtue  of  such  sale. 

All  concur,  except  Ray,  J.,  absent. 


TiFTON  u  Rbnnbr. 
(Supreme  Court  of  MUaourL    March  19, 1888.) 
Appeal  from  circuit  court,  Audrain  county;  Elijah  Robinson,  Judge. 
M.  Y.  Dum^pua,  for  appellant.    W.  W.  Fry^  for  respondent. 

Brace,  J.  On  the  24th  of  February,  1879,  one  David  Gilbert,  heiag  the  owner  of 
the  N.  W.  3^  of  the  S.  E.  )^  of  section  84,  town  61,  range  5,  in  Audrain  county,  bor- 
rowed $150  of  the  school  fund  of  said  township  of  said  county,  for  which  he  executed 
his  bond,  and,  to  secure  the  payment  of  the  same,  and  interest,  executed  a  mortgage 
with  power  of  sale  on  said  r^  estate  to  said  oounty  in  manner  and  form  as  prescribed 
in  section  7111,  Rev.  St.  1879.  Afterwards  the  plaintiff  became  the  purchaser  of  said 
real  estate  from  said  Gilbert,  subject  to  said  mortgage.    At  its  May  term,  1885,  the^ 


count^p^  court,  having  found  by  its  judgment  entered  of  record  that  default  had  been 
made  in  the  conditions  of  said  mortgage,  and  in  the  payment  of  said  bond,  according^ 
to  its  tenor  and  effect^  and  that  there  was  due  on  saia  bond  the  sum  of  $170,  made  an 


order  in  accordance  with  the  provisions  of  section  7111,  supra,  to  the  sherifF  of  said 
county,  reciting  the  debt  and  interest  to  be  received,  ana  commanding  him  to  f oredose- 
said  mortgage,  and  levy  the  said  sum  of  money,  with  interest  and  costs,  upon  said  real 
estate.  A  duly-certified  copy  of  such  order  having  been  delivered  to  the  sheriff,  hfr 
levied  the  same  on  the  land,  advertised  and  sold  it  at  the  court-house  door  of  said 
county  during  the  session  of  the  June  term,  1885.  of  the  circuit  court  of  said  county,  at. 
public  auction,  and  the  defendant,  being  the  hignest  and  best  bidder,  became  the  pur- 
chaser thereof,  and  received  the  sherilrs  deed  therefor.  Afterwards,  and  during  the- 
June  term  of  said  circuit  court,  the  plaintiff,  after  notice  to  defendant,  filed  a  motion  in 
said  court,  praying  that  said  sale  be  set  aside,  and  said  sheriff's  deed  be  canceled  for  va- 
rious reasons  set  out  in  said  motion.  The  circuit  court  sustained  the  motion,  and  from, 
this  judgment  the  defendant  appeals. 

This  case  is  on  all  fours  with  that  of  Oilbert  v.  Rcnnery  arUCy  479^  decided  at  this 
term  of  the  court.  In  which  it  was  held  that  the  circuit  court  had  no  jurisdiction  over 
the  process  of  the  county  court,  and  upon  the  authority  of  that  decision,  and  for  the^ 
reasons  stated  in  the  opinion  in  that  case,  the  judgment  of  the  circuit  court  will  be  re- 
versed. 

All  concur,  except  Rat,  J.,  absent. 


Oockrill's  Adm'x  v.  Bane* 
(Supreme  Couat  of  MUsowri,    March  19, 1888.) 

MOBTGAOES— SUBSBQUBNTLT  ACQUIBBD  TiTLE  OF  MOBTOAeOB— SaLB  OF  LaNDS— FOBB- 
CLOSURE. 

D.  mortgaged  certain  lands  to  which  he  had  no  title.  8ubsequentiy  he  acquired, 
title,  and  sold  to  a  party  through  whom  plaintiff,  as  administratrix,  claims  title. 
The  mortgage  was  afterwards  f  oreclosedjand  the  lands  sold  by  sheriff's  sale  to  par- 
ties through  whom  defendant  claims.  HelcL,  that  the  titie  acquired  by  D.  subse- 
quently to  the  execution  of  the  mortgage,  but  prior  to  its  foreclosure,  became  sub- 
ject to  sale  under  the  mortgage ;  and  that  the  subsequent  purchaser,  with  notice  of 
the  mortgage,  has  no  better  title  than  the  mortgagor. 

Appeal  from  circuit  court,  Platte  county;  George  W.  Dunn,  Judge. 
Jds.  W,  Cohum  and  A.  M,  Woodsorit  for  appellant. 

Norton,  G.  J.  This  is  an  ejectment  suit,  instituted  in  the  Platte  county- 
circuit  court,  to  recover  possession  of  5.70  acres  in  the  8.  W.  J  of  section  36, 
township  53,  range  35.  Both  parties  claim  through  Bicbard  T.  Darnall  as- 
the  common  source  of  title.    The  plaintiff  recover^  judgment,  from  whlcl^ 
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the  defendant  has  appealed.  The  record  before  us  discloses  the  following 
facts:  That,  in  1870,  said  Darnall  conveyed  the  5.70  acres  in  controversy  to 
John  E.  Pitt.  Darnall,  in  1871,  mortgaged  the  whole  of  said  south-west 
quarter  section  to  Susan  Beery.  In  1877,  said  Pitt  conveyed  the  5.70  to  S.  C. 
Woodson,  as  trustee,  who,  under  the  power  given  him  as  trustee,  sold  and 
conveyed  the  said  5.70  to  said  Richard  T.  Darnall.  In  1878,  said  Pitt  conveyed 
the  said  5.70  acres  to  Darnall,  who  shortly  thereafter  conveyed  it  to  Cockrill, 
plaintiff's  intestate.  In  1880,  the  said  mortgage  of  Darnall,  conveying  the 
whole  of  said  south-west  quarter,  was  foreclosed,  and  at  the  sale  made  by  the 
sheriff  S.  0.  Woodson  became  the  purchaser;  and  thereafter,  in  1881,  Wood- 
son conveyed  an  undivided  half  interest  therein  to  W.  J.  Miller,  and  in  the 
same  year  said  Woodson  and  Miller  conveyed  the  whole  quarter  to  Bane.  It 
is  provided  by  section  675,  Rev.  St.,  that  the  words,  "grant,  bargain,  and  sell," 
in  all  conveyances  in  which  any  estate  in  fee-simple  is  limited,  shall,  unless 
restrained  by  express  terms  contained  in  such  conveyances,  be  construed  to 
be  (among  other  covenants)  a  covenant  for  further  assurance  of  such  real 
estate,  to  be  made  by  the  grantor  and  his  heirs  to  the  grantee  and  hts  heirs; 
and  it  has  been  held  in  the  case  of  Jones  v.  Mack,  53  Mo.  147,  that  a  mort- 
gage conveys  the  legal  title  to  the  proi)erty,  and  that,  after  condition  broken, 
the  mortgagee  may  recover  and  take  possession,  and  hold  it  against  the  mort- 
gagor. It  appears  from  the  facts  in  evidence  in  this  case  that  at  the  time 
Darnall  executed  his  mortgage  to  Susannah  Beery  to  the  whole  of  the  S.  W. 
4  of  section  36,  township  &,  range  35,  he  had  no  title  to  the  5.70  acres  in 
controversy,  which  formed  a  part  of  said  quarter;  but  that  he  did  acquire  title 
to  it  befo]:e  the  foreclosure  sale  of  said  grantee  section,  under  said  mortgage, 
at  which  Woodson  became  the  purchaser,  and  before  he  sold  it  to  Cockrill. 

The  question  of  law  raised  by  these  facts  is,  did  the  title  acquired  by  Dar- 
nall to  the  5.70  acres  after  the  execution  of  the  said  mortgage,  in  which  he 
conveyed  it,  it  being  a  part  of  the  quarter,  become  subject  to  sale  under  the 
mortgage,  although  at  the  time  of  the  execution  of  the  mortgage  he  had  no 
title  to  said  5.70  acres?  An  affirmative  answer  to  this  question  reverses  the 
judgment,  and,  under  the  authorities,  the  question  propounded  must  be  an- 
swered in  the  affirmative.  In  2  Storjs  Eq.  §  1201a,  it  is  said:  "And  one  who 
mortgages  an  estate  to  which  he  has  no  title  at  the  time  may  give  effect  to 
such  security  by  subsequently  acquiring  title  to  the  same. "  In  1  Jones,  Mortg. 
§  679,  it  is  said:  "It  is  a  well-settled  rule  of  law  that  a  title  subsequently  ac- 
quired by  the  mortgagor  inures  to  the  benefit  of  the  mortgagee  and  his  assigns 
by  virtue  of  the  covenants  in  his  mortgage,  and  is  subject  to  foreclosure;  and 
a  subsequent  purchaser  from  the  mortgagor  under  his  after-acquired  title, 
having  notice  of  such  mortgage,  stands  in  no  better  position  than  the  mort- 
gagor himself."  As  the  question  above  discussed  is  the  vital  one  in  the  case, 
and  disposes  of  it,  it  is  unnecessary  to  consider  other  errors  assigned  by  coun- 
sel for  defendant.  Judgment  is  reversed,  with  the  concurrence  of  the  other 
judges,  except  Judge  Ray,  absent. 


Haskell  v.  Worthington, 
(Supreme  Court  of  Missouri.    March  19, 1888.) 

Corporations — Stockholders— Liability  on  Subscription. 

Where  a  stock  company,  incorporated  under  a  general  law,  requiring  that  the 
amount  of  its  stock  be  stated  in  the  recording  certificate,  enters  into  active  busi- 
ness with  a  less  capital  subscribed  than  the  amount  thus  stated,  a  subscriber  to  the 
stock,  who  is  not  estopped  by  words  or  acts  of  his  own  from  making  such  defense, 
cannot  be  held  to  his  subscription. 
Same. 

Defendant  subscribed  to  the  stock  of  a  corporation,  the  name  of  which  was  g^ven 
in  the  subscription  paper.    When  the  company  organized  the  words  "of  St.  Louis" 
were  added.    JSeld^  no  defense  to  an  action  on  the  subscription. 
v.7s.w.no.7 — 31 
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It  is  no  defense  to  an  action  on  stock  subscription  by  a  company  organized  to  cany 
on  the  business  contemplated  in  the  subscription  paper,  and  engaged  in  that  busi- 
ness only,  that  it  might,  under  the  act  of  incorporation,  have  carried  on  other 
business.        ^ 

4.  Same. 

It  is  no  defense  to  an  action  on  stock  subscription  that  defendant  was  induced  to 
sign  by  the  false  representation  that  certain  of  nis  neighbors  and  friends  had  agreed 
to  take  stock  in  the  company,  there  having  been  ample  opportunity  to  ascertam  the 
truth  of  the  assertion. 

Appeal  from  St.  Louis  circuit  court. 

Action  by  Calvin  Haskell,  respondent,  assignee  of  the  Missouri  Cotton-Seed 
Oil  Company,  of  St.  Louis,  against  Charles  T.  Worthington,  appellant,  to  re- 
cover on  stock  subscription. 

Hough,  Overall  &  Judson,  for  appellant.  /.  P.  cfe  /.  2>.  Johnson,  for  re- 
spondent. 

Brace,  J.  This  action  was  instituted  by  the  plaintiff  as  assignee  of  the 
Missouri  Cotton-Seed  Oil  Company,  of  St.  Louis,  to  recover  the  sum  of  $2,500, 
the  par  value  of  25  shares,  which,  it  is  alleged  in  the  petition,  the  defendant 
subscribed  to  the  capital  stock  of  said  company  by  the  following  written  contract: 

"We,  the  undersigned,  hereby  severally  subscribe  for  the  number  of  shares 
set  opposite  our  respective  names  to  the  capital  stock  of  the  *  Missouri  Cotton- 
Seed  Oil  Company,'  a  company  to  be  organized  under  the  laws  of  the  state  of 
Missouri,  and  we  severally  agree  to  pay  the  said  company  the  sum  of  one  hun- 
dred dollars  on  each  share.  Twenty-tive  per  cent,  to  be  paid  on  organization 
of  the  company.  Twenty-five  per  cent,  to  be  paid  on  1st  day  of  September. 
Fifty  per  cent,  to  be  paid  on  the  1st  day  of  October,  or  as  soon  thereafter  as 
the  board  of  directors  shall  call  for  it  to  be  paid  in.  Dated  this  2bth  day  of 
July.  1879. 

SHARES. 

200.  Wm.  V.  Kay, 620,000 

50.  John  B.  Tilden, 5,000 

50.  H.  C.  McNeil.  Friars  P.,  Miss.,        -  -  -  -        5,000 

50.  Calvin  Haskell, 5,000 

Miles  Sells,     -  -  -  -  -  -  -        1,000 

G.  J.  Shaw 1.000 

10.  Web.  M.  Samuel, 1,000 

20.  W.  H.  Waters. 2.000 

10.  Given  Campbell, 1.000 

25.  Chas.  T.  Worthington,  Loata,  Miss.,    -  -  -  2,500" 

The  defendant  admitted  that  he  signed  the  subscription  paper,  but  denies 
that  a  company  was  ever,  in  pursuance  thereof,  organized  under  the  laws  of 
the  state  of  Missouri ;  avers  that  the  corporation  pretended  to  have  been  organ- 
ized was  not  the  corporation  contemplated  by  the  subscribers  to  said  paper, 
and  that  his  signature  thereto  was  obtained  by  fraud.  To  show  that  plaintiff's 
assignor  was  incorporated  and  organized  under  the  laws  of  Missouri,  and  was 
the  company  contemplated  by  the  subscription  paper,  and  entitled  to  recover 
thereon,  the  following  certificates  of  association  and  incorporation,  and  pro- 
ceedings thereunder,  were  introduced  in  evidence: 

"It  is  hereby  certified  by  the  undersigned,  William  V.  Kay,  John  B.  Tilden, 
and  John  Goodin,  with  the  purpose  of  having,  for  themselves  and  those  who 
may  hereafter  become  associated  with  them,  all  the  powers  of  a  corporation 
under  the  laws  of  the  state  of  Missouri,  for  carrying  on  a  manufacturing  and 
business  company,  as  follows :  First.  The  name  of  the  company,  being  created, 
shall  be  a  body  corporate,  by  the  name  of  the  Missouri  Cotton-Seed  Oil  Com- 
pany of  St.  Louis.  Second.  The  objects  for  which  this  company  is  formed  are 
the  manufacture  of  oils  from  cotton  seed  and  other  substance,  the  refinement 
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and  purchase  and  sale  of  oils,  and  materials  for  making  the  same,  and  gen- 
erally for  manufacturing  oils  and  such  substances  as  may  be  made  therefrom, 
and  the  dealing  in  the  same;  also  to  manufacture  and  deal  in  a]X  articles  that 
may  be  made  from  cotton  and  cotton  seed.  I'hird.  The  amount  of  the  capital 
stock  of  said  company  shall  be  fifty  thousand  dollars.  Fourth,  The  stock  of 
said  company  shall  be  divided  into  shares,  to-wit,  five  hundred  shares  of  one 
hundred  dollars  each.  Fifth,  The  affairs  of  said  company  shall  be  managed 
by  a  board  of  five  directors,  and  William  V.  Kay,  John  B.  Tilden,  Johp  Goodin, 
Web.  M.  Samuel,  and  John  Q.  Hart  shall  constitute  the  first  board  of  direct- 
ors, and  manage  the  affairs  of  said  company  for  the  first  year.  Sixth,  The 
business  operations  of  said  company  shall  be  carried  on  in  St.  Louis  city. 
Seventh,  This  corporation  shall  have  succession  by  the  name  aforesaid  for  a 
period  of  fifty  years.  In  witness  of  all  which  we  have  hereunto  signed  our 
names,  and  given  our  true  residence,  this  23d  day  of  September,  A.  D.  1879. 

"William  V.  Kay,  Chicago,  Ills. 
"John  B.  Tilden,  St.  Louis,  Mo. 
"John  GrOODiN,  St.  Louis,  Mo." 

The  document  was  duly  acknowledged  and  filed  for  record  on  the  23d  of 
September,  1879. 

"Certificate  of  Corporate  Existence. 

"Whereas,  William  V.  Kay,  John  B.  Tilden,  and  John  Goodin  have  filed  in 
this  office  a  certificate  in  writing,  as  provided  by  law,  and  have  in  all  respects 
complied  with  the  requirements  of  the  law  governing  the  formation  of  private 
corporations  for  manufacturing  and  business  purposes,  now,  therefore,  I, 
Michael  K.  McGrath,  secretary  of  state,  of  the  state  of  Missouri,  in  virtue 
and  by  authority  of  law,  do  hereby  certify  that  said  parties,  their  associates 
and  successors,  have  become  a  body  politic  and  corporate,  and  are  duly  organ- 
ized under  the  name  of  "The  Missouri  Cotton-Seed  Oil  Company  of  St.  Louis," 
and  have  all  the  rights  and  privileges  granted  to  manufacturing  and  business 
corporations  under  the  laws  of  this  state.  In  testimony  whereof  I  have  here- 
unto set  my  hand,  and  affixed  the  great  seal  of  the  state  of  Missouri.  Done 
at  Jefferson  City  this  27th  day  of  September,  1879. 
[Seal.]  "Michael  K.  McGrath,  Secretary  of  State." 

On  the  29th  of  September,  1879,  Messrs.  Kay,  Tilden,  Goodin,  and  Hart,  a 
majority  of  those  designated  to  constitute  the  first  board  of  directors  in  the 
certificate,  met,  elected  Kay  president  and  Hart  secretary  pro  tem,^  read  the 
recorded  certificate  and  certificate  of  incorporation,  and  declared  the  associa- 
tion perfected,  and  thereupon  proceeded  to  adopt  a  series  of  by-laws,  among 
others  the  following:  "Art.  10.  The  capital  stock  shall  be  paid  in  upon  such 
assessments  and  at  such  place  as  the  board  of  directors  may  order,  a  written 
or  printed  notice  of  which  shall  be  given  each  stockholder  by  the  secretary, 
and  any  subscriber  who  fails  to  pay  any  assessments  so  ordered,  after  thirty 
days*  notice,  shall  forfeit  to  the  company  the  amount  (if  any)  already  paid  on 
his  stock."  After  the  adoption  of  the  by-laws  the  directors  proceeded  to  bal- 
lot for  officers,  and  William  Y.  Kay  was  elected  president  and  treasurer. 
The  election  of  secretary  was  postponed,  and  "on  motion  it  was  ordered  that 
the  call  of  the  stock  of  this  corporation  be  made  as  follows:  50  per  cent.,  pay- 
able on  the  first  day  of  October,  1879;  25  per  cent.,  payable  on  the  15th  day  of 
October,  1879;  25  per  cent,  on  the  1st  day  of  November,  1879;  and  that  the 
secretary  pro  tern,  notify  the  subscribers  to  that  effect."  In  October,  187^, 
the  company  leased  premises,  and  commenced  business  with  second-hand  ma- 
chinery, brought  by  Kay  from  Chicago,  with  which  his  capital  stock  and  part 
of  Tilden 's  was  paid  for.  Some  of  the  other  subscribers  paid  for  their  stock, 
some  did  not.  The  company  continued  in  business  untiil  January,  1881,  when 
it  became  insolvent,  and  made  an  assignment.  Plaintiff  is  the  assignee.  There 
was  no  evidence  tending  to  show  that  either  Goodin  or  Hart  were  subscribers 
for  stock  or  stockholders  in  the  company  except  their  participation  in  the  pro- 
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ceedings  recited:  one  as  a  signer  to  the  certificate  for  incorporation,  and 
both  as  directors  of  the  company,  and  who,  with  Kay  and  Tilden,  were  the 
men,  so  far  as  tlie  proceedings  show,  who  alone  organized  the  company,  passed 
the  by-laws,  and  made  the  call.  Kay  and  Tilden  were  the  promoters  of  the 
enterprise.  The  defendant,  who  was  a  planter,  being  in  Mississippi,  signed 
the  subscription  paper  while  temporarily  in  St.  Louis,  at  the  solicitation  of 
Tilden.  The  capital  stock  of  the  company  was  to  be  $50,000.  The  defendant 
was  the  last  subscriber  to  the  stock.  When  he  subscribed  for  25  shares,  there 
was  only  $43,500  of  the  capital  stock  subscribed  for,  including  his  subscrip- 
tion, and,  as  far  as  the  evidence  in  this  record  shows,  there  never  was  anotlier 
dollar  of  stock  either  subscribed  for  or  taken.  With  this  subscription  paper 
in  hand,  Kay  and  Tilden  proceeded  to  get  themselves  and  Goodin  incorporated 
by  the  name  of  the  "Missouri  CJotton-Seed  Oil  Company  of  St.  Louis,"  with  a 
capital  stock  of  $50,000,  divided  into  500  shares  of  $100  each  as  stated  in  their 
certificate,  and  then,  with  the  assistance  of  Hart,  they  effect  the  organization 
as  stated,  and  make  the  call. 

The  company  was  incorporated  under  the  provision  of  sections  1,  2,  art.  7, 
c.  37,  Wag.  St.,  and  in  conformity  to  the  requirements  of  those  provisions^ 
and  its  corporate  existence  cannot  be  questioned  in  this  collateral  proceeding. 
St.  Louis  V.  Shields,  62  Mo.  247.  The  defendant,  however,  contends  that  plain- 
tiff's assignor  is  not  the  company  contemplated  in  the  subscription  paper  which 
he  signed,  and  points  to  the  name  of  the  company  and  its  purpose,  as  stated 
in  the  certificate  for  incorporation,  in  support  of  his  contention.  The  name  of 
the  company  is  the  same  as  that  designated  in  the  subscription  paper.  The 
addition  of  the  words  "of  St.  Louis"  is  simply  indicative  of  the  place  where 
its  business  was  to  be  done,  and  to  distinguish  it  from  other  companies,  that 
might  be  engaged  in  the  same  business  in  other  localities.  The  objects  for 
which  the  company  was  incorporated,  as  stated  in  the  certificate,  are  within 
the  general  terms  of  the  business  indicated  by  the  name  of  the  company  in  the 
subscription  paper, — the  manufacture  of  cotton-seed  oil;  and  the  business  that 
was  to  be  carried  on,  in  the  contemplation  of  all  the  parties,  is  the  business  con- 
templated by  the  certificate.  The  words  used  therein,  which,  it  is  contended, 
would  authorize  the  company  to  engage  in  another  and  different  business 
when  read  in  connection  with  the  whole  paragraph,  and  given  only  such 
meaning  as  they  are  entitled  to  from  their  association  in  it,  are  evidently  in- 
tended to  cover  only  such  business  as  might  be  incidental  and  necessary  to  the 
main  business,  and  the  doing  of  which  might  necessarily  grow  out  of  it.  Be- 
sides, the  company  never  did  engage  in  any  other  business.  The  calls,  if  any 
were  made,  were  solely  for  the  purpose  of  carrying  on  the  business  contem- 
plated by  the  subscribers,  and  the  defendant  ought  not  to  be  permitted  to  say, 
in  defense  to  an  action  for  calls  on  his  subscription  made  to  carry  on  the  busi- 
ness which  he  contemplated,  by  the  company  incorporated  for  that  purpose, 
and  engaged  in  that  business  only,  that  it  might,  under  the  act  of  incorpora- 
tion, have  carried  on  other  business;  and  if  he  could  not  plead  such  a  defense 
in  an  action  by  the  company  on  the  call,  it  is  no  defense  in  this  action.  The 
defendant  further  pleads  and  urges  as  a  defense  to  this  action  that  he  was  in- 
duced to  sign  the  subscription  paper  by  the  false  and  fraudulent  representa- 
tions of  Tilden  that  certain  of  the  defendant's  neighbors  and  friends  had 
agreed  to  take  stock  in  the  company.  Even  if  it  be  conceded  that  Tilden'a 
false  representations  could  avoid  the  contract  made  by  the  defendant,  yet  they 
cannot  avail  the  defendant  in  this  case,  for  three  reasons:  First,  Before  he 
subscribed,  he  could  have  ascertained  whether  the  representations  were  true 
or  false.  Second.  The  terms  of  the  subscription  contemplated  an  organiza- 
tion before  the  1st  day  of  September,  1879,  and  he  had  time  enough  to  ascer- 
tain whether  those  representations  were  true  or  false  before  the  organization, 
and  to  have  notified  his  associates  of  his  withdrawal  from  the  enterprise  be- 
fore they  acted  on  the  faith  of  his  subscription,  in  case  he  found  them  to  be 
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false.  Third,  The  representations  were  not  of  the  existence  of  a  fact  essen- 
tial to  the  success  of  the  enterprise,  however  desirable  it  may  have  been  to 
the  defendant  that  his  neighbors  and  friends  should  have  been  his  associates, 
and  however  beneficial  he  may  have  believed  their  becoming  interested 
therein  would  have  been  to  the  enterprise.  If  he  intended  that  their  becom- 
ing so  should  be  a  condition  of  his  subscription,  he  should  have  put  it  into 
the  contract,  for,  ordinarily,  it  cannot  be  deemed  essential  to  the  success  of 
an  enterprise  to  be  carried  on  by  a  corporation  that  its  stock  shall  be  owned 
by  any  particular  persons.  As  soon  as  created,  it  becomes  transferable  per- 
sonal property.  The  owners  of  stock  to-day  cannot  tell  who  their  associate 
owners  will  be  to-morrow.  It  is  put  upon  the  market,  and  bought  and  sold 
by  whosoever  will.  The  essential  fact  is  behind  the  subscription  to  the  stock 
and  its  ownership.  It  matters  not  who  the  subscribers  are,  or  whence  they 
come.  It  is  the  capital  they  bring  that  is  necessary  to  carry  on  the  enter- 
prise. That  is  the  essential  fact,  and  this  brings  us  to  the  main  question  in 
the  case;  for  while  the  defendant  cannot  question  the  corporate  existence  of 
the  company,  and  has  not  made  it  appear  that  it  was  other  than  the  company 
to  which  he  subscribed  stock,  and  cannot  successfully  plead  his  reliance  upon 
false  inducements  held  out  to  him  to  subscribe,  against  which  he  might  have 
protected  himself  by  ordinary  prudence,  yet  there  is  one  thing  which  he  had 
a  right  to  rely  upon,  and  that  was  that  his  subscription  should  not  be  put  to 
the  hazard  of  the  venture  until  the  capital  stock  deemed  necessary  to  the  suc- 
cess of  the  enterprise  had  been  taken  or  subscribed  for.  The  success  of  the 
enterprise  and  the  profits  to  be  derived  therefrom  may  depend  entirely  upon 
the  full  amount  of  the  capital  being  taken  up,  and  "there  is  a  wide  difference 
between  the  existence  of  the  company  as  a  corporate  body  and  the  liability  of 
parties  for  their  subscription  to  its  capital  stock.''  Eager  v.  Cleveland,  86  Md. 
476.  The  right  of  the  company  to  enter  upon  the  business  for  which  it  was 
incorporated,  and  to  call  in  subscriptions  to  its  capital  stock,  was  upon  con- 
dition that  its  capital  stock,  as  stated  in  the  recorded  certificate,  had  all  been 
taken  or  subscribed  for.  The  rule,  as  stated  by  Thompson,  in  his  work  on 
'Liabilities  of  Stockholders,'  §  120,  is  supported  by  an  unbroken  chain  of 
authorities.  "Where,  on  the  organization  of  a  corporation,  the  number  of 
shares  of  the  capital  stock,  and  the  sum  to  be  paid  for  each  share,  are  agreed 
upon  and  inserted  in  the  agreement  of  subscription,  the  subscribers  are  not 
bound  to  pay  their  subscriptions  until  the  requisite  number  of  shares  is  filled 
up  by  subscription.  The  same  rule  applies  when  the  company  is  incorporated 
under  a  general  law  which  requires  that  the  amount  of  its  stock  and  the  num- 
ber and  denomination  of  its  shares  shall  be  stated  in  the  recorded  certificate. 
Here  no  valid  assessments  can  be  made  on  subscribers  until  the  whole  of  the 
capital  stock  is  taken,  unless  there  be  a  provision  to  that  effect  either  in  the 
recorded  certificate  or  in  the  general  law  under  which  the  company  is  incor- 
porated: and  in  such  case  the  subscription  may  be  considered  to  that  extent 
conditional.  *  *  *  in  either  case,  however,  the  subscribers  may  waive  the 
condition,  and  with  their  assent  the  company  may  not  only  organize,  but  do 
all  other  things  necessary  to  the  prosecution  of  the  particular  business  for 
which  it  was  incorporated.  This  w^aiver  may  be  either  express  or  implied 
from  the  acts  and  declarations  of  the  subscribers.  If,  knowing  that  the  whole 
capital  stock  has  not  been  taken,  they  attend  the  meetings  of  the  company,  co- 
operate in  the  votes  for  the  expenditure  of  money,  for  the  purchase  of  prop- 
erty, for  the  making  of  contracts,  and  for  other  acts  which  could  only  prop- 
erly be  done  upon  the  assumption  that  the  subscriber  intended  to  proceed 
with  the  stock  partly  paid  up,  they  will  be  estopped  from  setting  up  such  de- 
fense." Eager  v.  Cleveland,  36  Md.  476;  Hughes  v.  Manufacturing  Co,,  34 
Md.  316;  Kailvmy  Co.  v.  Abell,  17  Mo.  App.  645;  Springfield  Bridge  v. 
Chapin,  6  Cush.  50;  Railroad  Co.  v.  Qould,2QT9,y,  211  \  Bridge  Co,  v.  Cum- 
mings,  3  Kan.  55;  1  Mor.  Fhv.  Corp.  g  276,  and  cases  cited;  Railroad  Co.  v. 
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Preston,  35  Iowa,  115;  Jeioett  v.  RaUxjoay  Co.,  34  Ohio  St.  601;  Livesey  t. 
Hotel  Co.,  5  Neb.  50. 

In  this  case  the  indisputable  evidence  is  that  the  capital  stock  of  the  com- 
pany was  to  be  S50,000,  but  it  was  not  inserted  in  the  agreement  of  subscrip- 
tion, and  for  that  reason  this  case  is  taken  out  of  the  first  class  of  cases  men- 
tioned in  the  rule;  but  it  comes  within  the  terms  of  the  second  class,  to  which 
the  same  rule  applies.  It  is  a  company  organized  under  a  general  law,  which  re- 
quired that  the  amount  of  its  capital  stock  shall  be  stated,  as  well  as  the  num- 
ber and  denomination  of  its  shares.  In  the  recorded  certificate  they  were  so 
stated;  the  capital  stock  to  be  $50,000,  to  be  divided  into  500  shares  of  $100 
each.  In  such  case  no  valid  assessment  on  the  stock  subscribed  could  be 
made  before  the  whole  of  the  capital  stock  was  subscribed  for  or  taken,  un- 
less there  was  a  provision  to  that  effect  in  either  the  contract  of  subscription, 
the  recorded  certificate,  or  in  the  general  law  under  which  the  company  was 
incorporated,  or  the  subscribers  either  expressly  or  impliedly  waived  tliat  con- 
dition. It  must  be  conceded  that  there  is  no  such  provision  either  in  the  con- 
tract or  subscription,  or  in  the  recorded  certificate.  No  such  provision  haft 
or  can  be  pointed  out  in  the  general  law  under  which  the  company  was  or- 
ganized, if  organization  it  can  be  called,  nor  has  the  defendant,  expressly  or 
by  an  act,  word,  or  deed  of  his,  impliedly  waived  the  condition,  or  assented 
to  the  organization  of  the  company,  or  its  entering  upon  the  business  for  which 
it  was  incorporated,  with  a  less  amount  of  capital  than  was  agreed  upon  and 
stated  in  the  recorded  certificate.  He  did  not  participate  in  the  organization, 
and  had  no  notice  of  it.  He  never  received  a  certificate  of  stock  or  notice  of 
an  assessment  upon  the  stock  he  had  subscribed.  He  never  participated,  di- 
rectly or  indirectly,  in  any  of  its  meetings  or  proceedings,  or  co-operated  in 
any  of  its  acts,  and  is  not  estopped  from  denying  that  any  legal  assessment 
has  been  made  upon  the  stock  subscribed  for  by  him.  If  an  action  had  been 
commenced  by  the  corporation  to  recover  the  amount  of  defendant's  subscrip- 
tion called  for  and  unpaid,  the  defendant  would  have  had  a  right  to  show  that 
he  had  never  become  liable  to  any  call  or  assessment  on  his  subscription,  for 
the  reason  that  no  such  call  or  assessment  had  or  could  be  legally  made;  and 
in  this  action  he  is  in  no  worse  position.  If  the  corporation,  as  organized, 
could  not  have  sued  for  and  recovered  the  amount  of  defendant's  subscription^ 
for  the  reason  that  the  capital  stock  to  which  he  subscribed  had  never  been 
taken,  and  in  fact  never  had  an  existence,  then  the  assignee  of  the  corporation 
cannot  recover  such  subscription,  for  he  stands  in  the  shoes  of  the  company, 
with  all  the  rights  the  company  had  against  this  defendant,  but  none  other. 

Moan  V.  Winn,  93  Mo. ,  4  S.  W.  Rep.  736;  Heinrichs  v.  Woods,  7  Mo. 

App.  236.  The  court  declared  the  law  to  be,  under  the  pleadings  and  evi- 
dence, that  the  plaintiff  was  entitled  to  recover  judgment  for  the  full  amount 
sued  for. 

The  evidence  having  failed  to  show  that  the  capital  stock  of  the  company^ 
as  agreed  upon  between  the  parties,  and  stated  in  the  recorded  certificate,  had 
ever  been  subscribed  or  taken,  we  think  the  court  erred  in  its  declaration,  and 
in  the  judgment  rendered  under  such  declaration  for  the  plaintiff,  for  which 
error  the  judgment  is  reversed  and  cause  remanded. 

All  concur,  except  Rat,  J.,  absent. 


Parrish  v.  Jackson. 

(Supreme  Court  of  Texas.    February  8, 1888.) 

Trespass  to  Try  Title— Betterments — Good  Faith. 

When  the  public  records  show  a  perfect  chain  of  title  to  land  in  a  third  person, 
one  who,  without  examining  therocords,  takes  from  a  stranger  to  such  title  a  deed 
of  the  land  containing  a  clause  of  special  warranty  only,  is  not  a  possessor  in  good 
faith ;  and  he  is  not  entitled,  in  trespass  to  try  title  by  the  true  owner,  to  compensa- 
tion for  improvements  erected  thereon  by  him. 
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8.  Sams— Dbscbiftion  or  LAjn>6— iDBinrrr. 

In  trespass  to  try  title  the  land  in  controyersy  was  described  by  metes  and 
bounds,  and  designated  as  **d42  acres,  part  of  the  Milton  Sweenv  survey,  in  Polk 
ooun^.  **  It  was  shown  that  the  land,  as  described,  was  patented  to  said  Sweenv, 
as  assignee,  and  then  conveyed  by  him  and  one  W.  to  one  J.  Upon  J.'s  death,  his 
executors,  by  a  deed  conveying  many  other  tracts,  i>a8sed  title  to  plaintilTs  grantor 
to  ^342  acres,  Milton  survey  tract,  in  Polk  county,  valued  at  $171. "  There  was 
nothingto  show  that  Sweeny  had  at  any  time  had  title  to  any  other  part  of  J.'s  es- 
tate. Held,  that  the  land  sued  for  was  sufficiently  identified  as  that  described  in 
the  deed  from  J.'s  executors. 

Appeal  from  district  court,  Polk  county;  Edwin  Hobby,  Judge. 
Trespass  to  try  title  by  John  H.  Jackson,  appellee,  against  Mike  Farrish, 
appellant,  and  J.  J.  Parrish. 
HUl  (£  Corry,  for  appellant. 

Willie,  C.  J.  John  H.  Jackson  brought  this  action  of  trespass  to  try  title 
to  recover  of  Mike  Parrish  and  J.  J.  Parrish  342  acres  of  land,  part  of  the 
Milton  Sweeny  survey,  in  Polk  county.  Defendants  pleaded  not  guilty,  and 
suggested  iniproyements  in  good  faith.  Plaintiff  recovered  the  land  sued  for, 
and  Mike  Parrish  alone  appealed.  Two  points  only  are  insisted  on  in  this  court. 
One  is  that  the  appellant,  having  purchased  and  improved  the  land  claimed 
by  him  in  good  faith,  believing  that  he  was  getting  the  paramount  title,  was 
entitled  to  a  Judgment  for  the  value  of  his  improvements.  The  appellant 
claimed  title  through  a  deed  made  by  Leon,  Hyman,  and  Sylvan  Blum  to  J. 
J.  Parrish;  and  a.  deed  made  by  J.  J.  Parrish  to  himself.  Neither  of  these 
deeds  contained  any  other  than  clauses  of  special  warranty;  and  there  is 
nothing  in  the  evidence  to  show  that  the  Blums  had  any  title  whatever  at  the 
time  their  deed  was  executed.  It  does  show  that  the  appellee^s  immediate 
grantor  had  at  that  time  a  perfect  chain  of  title  from  the  government  on  rec- 
ord in  Polk  county;  that  the  appellant  did  not  examine  the  records  before 
buying  or  improving.  He  says  that  he  wrote  to  plaintiff  about  his  title, 
but  could  get  no  satisfaction  from  him,  and  inquired  of  the  tax  assessor,  and 
learned  that  Blum  alone  rendered  the  land  for  taxes.  It  was  proved,  how- 
ever, that  they  were  paid  by  the  plaintiff.  Whether  these  inquiries  took  place 
before  or  after  the  appellant  purchased  or  improved,  is  not  made  clearly  to  ap- 
pear; nor  is  this  important.  To  constitute  one  a  possessor  in  good  faith  he 
must  not  only  believe  that  he  is  the  true  owner,  and  have  reasonable  ground 
for  that  belief,  but  he  must  be  ignorant  that  his  title  is  contested  by  any  per- 
son claiming  a  better  right.  Dom  v.  Dunham,  24  Tex.  380.  It  is  said  in 
the  Ciise  cit^  that  there  are  cases  when,  though  aware  of  the  adverse  claim, 
the  possessor  may  have  reasonable  and  strong  grounds  to  believe  such  claim 
to  be  destitute  of  any  just  or  legal  foundation,  and  so  be  a  possessor  in  good 
faith.  Here  the  appellant  bad  every  reason  to  believe  he  was  not  the  true 
owner;  and,  upon  making  the  investigation  of  records  which  it  was  his  duty 
to  make  before  improving,  he  would  have  easily  discovered  tliat  he  was  not, 
and  that  Jackson  was,  and  that  the  parties  from  whom  he  bought  had  no 
shadow  of  title;  but  he  refused  to  inform  himself  from  the  records,  and 
relied  on  a  deed  from  persons  with  no  appearance  of  title,  which  deed  did  not 
bind  his  vendors  to  warrant  the  title  conveyed  against  that  of  Jackson  or  any 
one  else.  This  was  in  itself  a  suspicious  circumstance,  and  should  have  placed 
Parrish  upon  guard,  and  caused  him  to  investigate  as  to  the  character  of  title 
he  was  getting  from  his  vendor.  It  is  very  clear  from  the  evidence  that  he 
got  no  title  whatever,  and  that  he  had  no  reasonable  grounds  to  believe  that 
he  had,  and  none  from  which  he  could  draw  the  inference  that  Jackson's  was 
without  foundation,  or  in  the  least  defective.  It  is  true  that  he  says  that  he 
bought  in  good  faith,  believing  that  he  was  getting  a  good  title;  but  this 
was  not  sufficient.  He  should  have  shown  that  he  had  some  reasonable 
foundation  for  the  belief;  and  good  faith  could  not  exist  where  every  fact  be- 
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fore  the  appellant  showed  clearly  that  he  was  getting  no  title  at  all.  We  think 
this  point  not  well  taken. 

The  other  point  is  that  the  evidence  does  not  identify  the  342  acres  of  land 
mentioned  in  the  deed  from  John  H.  Sc  James  Jackson,  executors  of  Hugh 
Jackson's  will,  to  James  Jackson,  as  the  land  in  question  in  this  cause.  The 
deed  describes  it  as  "342  acres,  Milton  survey  tract,  in  Polk  county,  valued 
at  $171."  This  deed  conveys  a  great  many  tracts  of  land  belonging  to  Hugh 
Jackson's  estate;  described  them  in  short  in  the  above  manner.  This  descrip- 
tion, taken  in  connection  with  that  contained  in  other  deeds  in  the  line  of 
Jackson's  title,  we  think  sufficiently  identifies  the  land.  It  is  described  in 
the  petition  by  metes  and  bounds.  It  was  proved  that  the  patent  to  Sweeney, 
as  assignee  of  White,  vested  in  him  the  land  in  question,  i.  e.,  the  land  de- 
scribed in  the  petition.  Then  a  deed  from  Sweeney  and  one  from  White  are 
stated  to  have  vested  the  same  land  in  Hugh  Jackson.  Then  the  executors  of 
Jackson  conveyed  the  342  acres  granted  as  above;  audit  does  not  appear  that 
there  was  title  to  any  other  342  acres  granted  to  Sweeney  in  the  Hugh  Jack- 
son estate.  It  is  therefore  perfectly  apparent  that  by  the  land  described  in  the 
deed  of  the  executors  none  other  could  have  been  meant  than  that  described 
in  the  petition,  and  to  which  Hugh  Jackson  derived  title  through  mesne  con- 
veyances from  the  government. 

We  see  no  error  in  the  judgment,  and  it  is  affirmed. 


/      Jones  et  al.  v,  Epperson  et  at. 
(Supreme  Court  of  Texas,    February  8, 1888.) 

1.  HUSBATTD  AND  WlFB— CJOMMUNITY  PrOPBBTT— PUBCHASE  WITH  WlPE*8  MONET. 

In  Texas,  where  the  profits  of  a  wife's  separate  estate  are  community  property, 
if  the  wife,  while  conducting  business  as  a  merchant,  buys  goods,  partly  on  cash  and 
partly  on  credit,  making  the  cash  payments  out  of  her  separate  estate,  and  turning 
the  proceeds  of  current  sales  into  the  business,  the  burden  is  on  her,  in  a  contest 
between  herself  and  her  husband's  creditors,  who  have  attached  the  stock  in  trade 
as  community  property,  to  show  what  part  of  it  was  paid  for  out  of  her  separate  es- 
tate, and,  in  the  absence  of  proof  to  that  effect,  the  whole  is  to  be  regarded  as  com- 
munity property.    Following  Epperson  v.  Jones^  65  Tex.  429. 

2.  Samb. 

The  same  rule  applies  to  the  husband  and  child  of  such  married  woman,  claiming, 
as  her  heirs,  damages  for  such  a  levy. 

Appeal  from  district  court,  Polk  county;  Edmtin  Hobby,  Judge. 

Trespass  by  C.  H.  and  J.  H.  Jones,  as  heirs  of  Hattie  Jones,  appellants* 
against  T.  J.  Epperson  and  others,  appellees. 

Hill  <t  Corry,  for  appellants,  cited  2  Bish.  Mar.  Wom.  pp.  74,  120,  §§  82, 
136;  Wieman  v.  Anderson,  42  Pa.  St.  311. 

J.  W,  CrossoHf  for  appellees. 

Willie,  C.  J.  Mrs.  Hattie  Jones  and  her  husband,  J.  H.  Jones,  brought 
this  suit  against  T.  J.  Epperson  and  the  other  appellees,  to  recover  damages 
for  an  alleged  trespass  in  the  seizure  and  sale,  under  process,  of  a  stock  of 
liquors,  etc.,  claimed  as  the  property  of  Mrs.  Jones.  She  alleged  that  these 
articles  were  her  separate  property,  with  which  she  was  doing  business  as*  a 
merchant;  and  they  justified  under  a  writ  of  attachment  issued  in  favor  of 
Charles  Heidenheimer,  one  of  the  appellees,  the  appellee  Epperson  being  the 
sheriff  by  whom  th'*  writ  was  levied.  The  sole  question  in  the  case  was  as 
to  the  ownership  of  .  e  goods;  Mrs.  Jones  claiming  them  as  her  separate  prop- 
erty, and  the  appelhos  alleging  that  they  were  the  community  property  of 
Mrs.  Jones  and  hei  husband,  the  defendant  in  attachment.  Upon  the  first 
trial  this  issue  was  determined  in  favor  of  Mrs.  Jones;  but  upon  appeal  the 
judgment  was  reversed  by  this  court.  The  evidence  showed  that  the  goods 
were  bought  partly  for  cash,  the  money  paid  being  the  separate  property  of 
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Mrs.  Jones,  and  partly  on  credit.  On  that  appeal  we  held  that  a  wife  wlio 
was  conducting  business  as  a  merchant  must  buy  for  cash  only,  and  be  ready 
to  show  that  the  money  so  used  was  her  separate  means ;  that,  if  the  profits 
made  u}>on  the  sales  of  the  goods  were  mingled  with  her  separate  money  in 
the  purchase,  she  must  be  prepared  to  show  how  much  of  her  separate  means 
she  used  in  buying  the  goods;  that  the  burden  of  proving  this  was  upon  lier, 
and  not  upon  the  creditor  seizing  the  goods  for  the  husband's  debts.  65  Tex. 
429.  The  cause  was  remanded  for  a  new  trial,  but,  before  this  occurred,  Mrs. 
Jones  died,  and  the  present  appellants,  her  husband  and  only  child,  as  her 
heirs,  prosecuted  the  suit.  The  evidence  developed  on  the  second  trial  seeuis 
substantially  the  same  as  that  introduced  upon  the  first.  It  was  shown  that 
the  goods  were  bought  partly  for  cash,  and  partly  on  credit,  and  that  the  cash 
payments  were  made  with  Mrs.  Joneses  separate  means.  She  seems  to  have 
conducted  the  business  for  more  than  a  year  before  the  levy,  and,  while  the 
burden  of  proof  was  upon  those  claiming  under  her  to  show  how  much  of  the 
goods  seized  under  attachment  were  her  separate  property,  they  utterly  failed 
to  do  so,  but  left  the  matter  in  doubt;  and  the  jury  were  bound  to  find  that 
they  were  all  subject  to  the  writ.  She  had  mingled  all  her  purchases  together; 
bought  goods,  from  time  to  time,  presumably  with  the  proceeds  of  such  as 
were  sold,  as  there  was  no  proof  to  the  contrary;  and  in  all  respects  carried 
on  the  business  as  any  other  merchant  who  buys  for  cash  and  on  credit,  and 
invests  the  proceeds  of  the  sale  of  his  goods  in  the  replenishment  of  his  stock. 
Judgment  upon  this  trial  was  rendered  for  the  present  appellees. 

The  court  below  charged  the  jury  in  accordance  with  the  opinion  of  this 
court  in  the  former  decision  of  this  cause,  and  this  charge  is  the  principal  er- 
ror assigned  on  this  appeal.  Unless  we  should  overrule  our  former  decision 
the  judgment  must  necessarily  be  affirmed.  We  see  no  reason  for  changing 
our  opinion,  and  have  repeated  it  in  a  case  decided  since  the  present  was  be- 
fore us  on  the  former  appeal.  The  grounds  urged  by  appellants'  counsel  can- 
not avail,  as  it  has  been  too  frequently  decided  in  our  state  that  the  profits  of 
the  wife's  separate  estate  are  community  property.  The  decisions  from  other 
states  holding  a  different  view  cannot  prevail  against  the  well-settled  princi- 
ples of  our  court.  Those  cited  from  Pennsylvania  are  based  upon  the  pecul- 
iar language  of  a  statute  different  from  our  own.  The  case  cited  from  Penn- 
sylvania, holding  that  a  wife  may  invest  her  separate  property  in  merchan- 
dise, and  carry  on  business  as  a  merchant,  in  the  same  manner  as  a/eme  sole, 
is  based  upon  a  statute  in  that  state  which  is  different  from  our  own,  and  is 
no  authority  under  our  statute,  and  in  direct  opposition  to  our  own  decisions 
upon  the  same  question.    There  is  no  error  in  the  judgment,  and  it  is  affirmed. 


Brown  et  al,  v,  Reese. 

{Suvreme  Court  of  Texas,    February  3, 1888.) 

Schools   and   School-District8  —  Claims   of  Teachers— Mandamus  to  Compel 
Payment. 

A  school  voucher,  issued  by  the  county  superintendent  of  schools,  was  filed  in  the 
county  commissioners'  court  for  audit,  and  after  the  court  had  allowed  the  claim, 
the  county  judge,  under  its  direction,  indorsed  it,  "August  13,  1888.  The  court 
finds  $291.81  due  on  this  claim.  [Signed]  J.  B.,  County  Judge. "  No  formal  entry 
of  this  action  was  then  made  on  the  record  kept  of  ordinary  proceedings,  for  the 
reason  that  the  court,  in  the  helief  that  such  entry  was  not  necessary,  so  directed. 
No  book  was  kept  at  that  time  for  the  entering  of  claims  of  teachers  audited  and 
allowed,  but  this  was  uniformly  evidenced  by  indorsements.  The  commissioners 
at  a  subsequent  term,  and  without  notice  to  the  holder  of  the  voucher,  entered  an 
order  of  record  reciting  the  allowance  of  the  claim,  but  disclaiming  all  responsi- 
bility for  it,  and  providing  that,  as  there  was  no  money  in  the  treasury,  no  warrant 
should  issue.  Held,  that  mandamxis  would  lie  to  compel  the  issue  of  a  warrant 
upon  the  county  treasurer,  to  be  paid  out  of  the  general  fund. 
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2.  Makdamus— Petition— Verification— Answbb. 

In  Texas,  where  a  general  denial  is  not  a  proper  plea  to  a  x>etition  for mondamiMt 
the  fact  that  the  petition  is  not  sworn  to  does  not  operate  to  make  that  plea  a  suf- 
ficient answer,  the  statutes  not  ezpresslj  requiring  the  petition  to  be  yerified. 

%.  Same— Plbadikg — Jodombnt— Offer  of  Evidence. 

The  petition  for  a  mandamna  to  compel  the  commissioners'  court  of  the  county 
to  cause  a  warrant  to  issue  in  favor  of  the  petitioner  for  the  payment  of  a  school 
voucher,  delivered  to  him  by  the  county  superintendent  of  public  schools,  set  out  all 
the  facts  fully.  Defendants  urged,  in  answer,  demurrers  and  a  general  denial. 
The  demurrers  were  overruled.  Held,  the  plea  of  general  denial  bein^  a  nullity, 
under  the  Texas  practice,  and  the  facts  set  out  in  the  petition  entitling  the  pe- 
titioner to  the  writ,  that  judgment  should  go  for  him  without  the  offer  of  any  evi- 
dence. 

Appeal  from  district  court,  Leon  county;  N.  G.  Kittreu.,  Judge. 

This  suit  was  originally  instituted  in  the  district  court  of  Leon  county* 
Tex.,  by  a  petition  for  a  mandamfis  to  compel  James  A.  Brown  et  al,,  ap- 
pellants, as  members  of  the  commissioners*  court  of  that  county,  to  issue  a 
warrant  in  favor  of  L.  L.  Beese,  appellee,  for  the  payment  of  a  school  voucher 
issued  to  him  on  July  25.  1874,  by  the  then  superintendent' of  public  free 
schools  of  the  county.  It  was  alleged  that  the  claim  was  audited  and  allowed 
by  the  commissioners*  court  of  Leon  county  on  August  13, 1883,  by  virtue  of 
an  act  of  April  2,  1883,  (Laws  18th  Leg.  p.  41.)  Judgment  was  rendered  in 
the  court  below  awarding  the  writ  of  mandamus  as  prayed  for,  and  appel- 
lants appealed  to  the  supreme  court,  and  on  February  4,  1887,  the  cause  was 
reversed  and  remanded.  Brovm  v.  -Kee*6,  67  Tex.  318,  3  S.  W.  Rep.  292. 
On  December  6,  1887,  appellee  filed  his  third  amended  petition,  alleging,  in 
substance,  that  he  was  from  November  6,  1873,  to  August  31,  1874,  a  duly- 
qualified  teacher  in  the  public  free  schools  of  said  Leon  county;  that  he  con- 
tracted with  the  school  trustees  of  district  No.  5  of  said  county,  to  teach  a 
public  free  school  therein  for  four  months,  (December,  1873 ;  January ,  Febru- 
ary, March,  1874;)  that  he  taught  said  school  in  conformity  with  his  said  con- 
tract, and  received  for  his  services,  in  part,  a  warrant  drawn  upon  the  county 
treasurer  of  said  county  by  G.  M.  Nash,  the  then  superintendent  of  public 
free  schools  thereof,  for  the  sum  of  $291.31,  (which  is  the  basis  of  this  suit;) 
that  same  is  unpaid,  and  has  been  frequently  presented  to  the  county  treas- 
urer for  payment,  and  that  neither  he  nor  his  successors  have  ever  paid  the 
same;  that  the  auditorial  boards  provided  for  by  acts  approved  August  7, 
1876,  and  April  22, 1879,  were  never  organized  in  said  county  in  compliance 
with  said  acts;  that  at  a  regular  term  of  the  commissioners'  court  of  said 
county,  held  August  13,  1883,  said  courtbeingcomposedof  James  A.  Brown » 
county  judge,  presiding,  S.  B.  Fennel,  J.J.  Long,  J.  L.  Allison,  and  £d. 
Thompson,  county  commissioners,  Walter  A.  Patrick,  county  clerk,  the  plain- 
tiff's said  school- warrant  was  then  and  there  audited  by  said  board  or  court, 
in  that  James  A.  Brown,  said  presiding  ofiiicer,  with  the  assent  and  by  the 
authority  of  the  entire  court,  made  upon  the  said  warrant  the  following  in- 
dorsement, to- wit:  "August  13,  1883.  The  court  find  S291.31  due  on  this 
claim.  James  Brown,  County  Judge," — and  that  plaintiff,  believing  that  a 
proper  entry  thereof  would  be  made  upon  the  minutes  of  said  court,  ceased 
his  attendance  thereupon;  and  that  said  commissioners'  court  with  a  willful 
intent  of  perpetrating  a  fraud  upon  plaintiff,  and  in  violation  of  article  1527, 
Rev.  bt.  Tex.,  directed  its  clerk  not  to  record  its  proceedings,  then  and  there 
had  upon  plaintiff's  claim,  upon  the  minute  book  of  said  August  term,  1883, 
and  that,  with  a  view  of  consummating  the  fraud  as  aforesaid,  and  causing 
it  to  falsely  appear  that  plaintiff's  claim  had  not  been  preBented  for  allow- 
ance in  proper  time,  no  entry  was  made  upon  the  minutes  of  said  court  with 
reference  to  said  claim,  until  its  February  term,  1884,  at  which  time  the  fol- 
lowing entry  was  made,  to-wit:  "The  court  having  heretofore  ascertained 
that  there  is  due  ♦♦  *  to  L.  L.  Reese  $291.31,  *  *  *  and  there 
being  no  money  in  the  treasury  for  districts,  it  is  therefore  the  order  of  the 
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court  that  we  do  not  issue  drafts  as  provided  in  the  first  section  of  the  law 
approved  April  2, 1883,  or  levy  a  special  tax  to  raise  the  amount  of  said 
claim,  as  we  do  not  believe  said  claim  is  a  legitimate  claim  against  the 
county,  or  the  community  where  the  same  originated;''  that  both  before 
and  since  August  13,  1888,  plaintiff  has  often  requested  the  said  court  to 
issue  in  his  favor  a  warrant  upon  the  county  treasurer,  or  to  levy  a  spec- 
ial tax  to  pay  said  claim;  but  the  court,  after  having  audited  his  claim, 
as  aforesaid,  with  the  intent  to  defraud  him,  failed  to  make  any  provis- 
ions for  the  payment  thereof,  in  accordance  with  said  act  of  April  2,  1883; 
that  on  May  9,  1887,  it  being  the  earliest  practicable  time  after  the  adjudica- 
tion of  this  cause  by  the  supreme  court,  he  tiled  with  the  said  commissioners' 
court,  at  its  regular  May  term,  1887,  a  motion  praying  that  the  action  bad  by 
said  court  on  August  13,  1883,  relative  to  plaintiff's  said  claim,  be  spread 
upon  the  minutes  of  said  court,  nunopro  tunc;  that  the  hearing  of  said 
motion  was  twice  continued,  and  that  at  the  November  regular,  1887,  term, 
the  said  commissioners'  court,  regardless  of  positive  proof  to  the  effect  that 
said  claim  had  been  audited,  refused  to  enter  such  order,  nunc  pro  tunc,  and 
refused  to  spread  upon  the  minutes  thereof  the  action  had  on  August  13, 1883, 
with  reference  to  said  claim;  that  thereby  he  has  been  deprived  of  compensa- 
tion justly  due  him,  to- wit,  $291.81,  and  interest  thereon  at  8  per  cent,  from 
July  25,  1874,  and  that  he  is  without  remedy  unless  a  writ  of  mandamiut  is 
awarded,  and  he  prays  therefor,  to  compel  said  commissioners'  court  to  malce 
the  nunc  pro  tunc  entry  prayed  for,  and  to  issue  a  warrant  to  the  county 
treasurer  of  said  county,  in  favor  of  the  plaintiff,  for  said  sum,  with  interest. 
To  the  plaintiff's  petition  defendants  answered  by  excepting  generally  and 
specially.  On  December  7, 1887,  the  cause  came  on  for  trial.  The  defend- 
ants' special  exceptions  were  heard,  and  were  overruled  by  the  court,  and 
judgment  was  rendered  establishing  the  claim  for  $598.50,  awarding  a  per- 
emptory writ  of  mandamus  to  the  commissioners'  court,  compelling  it  to 
issue  a  draft  upon  the  county  treasurer,  to  be  paid  out  of  the  general  f  un<}  of 
the  county  to  the  plaintiff;  to  all  of  which  defendants  excepted,  and  in  open 
court  gave  notice  of  appeal  to  the  supreme  court  of  Texas,  and  on  December  9* 
1887,  they  filed  their  appeal-bond,  and  assignments  of  error,  and  now  here 
prosecute  their  second  appeal. 

B.  D.  Dashidl  and  Kircen,  Gardner  <&  EtJieridge,  for  appellants.  Qam-- 
moge  c&  Qregg,  for  appellee. 

Stayton,  J.  This  cause  was  before  this  court  at  its  last  term,  and  it  was 
then  held  that  the  indorsement  made  by  the  county  judge  on  the  claim  now 
sought  to  be  enforced  was  not  sufficient  to  show  that  the  claim  had  been  au- 
dited. Brown  v.  Reese,  67  Tex.  318,  3  S.  W.  Rep.  292.  Nothing  was  then 
shown  except  the  claim  and  its  indorsement.  It  now  appears  that  the  voucher 
given  by  the  superintendent  of  schools  for  the  county  was  filed  in  the  county 
commissioners'  court  for  audit,  and  that,  after  the  court  had  allowed  the 
claim,  the  county  judge,  under  its  direction,  made  on  it  the  following  in- 
dorsement: "August  18,  1883.  The  court  find  $291.31  due  on  this  claim. 
James  Brown,  County  Judge."  It  further  appears  that  no  formal  entry  of 
this  action  of  the  court  was  then  made  on  the  books  k^t  for  the  record  of  ita 
pi-oceedings  had  in  its  ordinary  business,  because  the  court  so  directed ;  not 
believing,  as  the  court  was  sitting  as  an  auditorial  board  on  such  school 
claims,  that  this  was  contemplated  or  required.  It  clearly  appears  that  the 
failure  to  make  the  proper  entry  did  not  result  from  the  fact  that  the  court 
did  not  allow  the  claim  in  full,  or  that  it  was  unwilling  to  make  such  a  rec- 
ord of  its  action  as  was  proper  to  evidence  the  fact  that  the  claim  had  been  al- 
lowed. It  further  appears  that  no  book  was  then  kept  in  which  entries  were 
made  of  the  claims  of  teachers  audited  and  allowed,  but  this  was  evidenced  by 
the  indorsements  made  ou  claims  whlcli  were  filed.     On  February  11,  1884» 
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the  county  commissioners'  court,  without  any  notice  to  the  appellee,  made  an 
order,  which  was  entered  on  its  minutes,  in  which  it  recited  the  fact  that  the 
claim  at  a  former  time  had  been  ascertained  to  be  due;  but  it  directed,  as 
there  was  no  money  in  the  treasury  to  meet  claims  against  school-districts, 
that  no  draft  should  issue  on  it,  nor  tax  be  levied  to  meet  that  and  other  sim- 
ilar claims  which  were  therein  stated  to  have  been  formerly  ascertained  to  be 
due  to  teachers  named;  and  this  order  concluded  with  the  following  words: 
"As  we  do  not  believe  said  claim  is  a  legitimate  claim  against  the  county,  or 
the  community  where  the  same  originated."  Proof  was  made  by  members 
of  the  commissioners'  court  that  the  claim  was  audited  and  allowed  at  the 
time  the  county  judge  made  the  indorsement  on  the  claim;  and  there  can  be 
no  doubt  as  to  that  fact,  nor  of  the  fact  that  the  failure  to  enter  the  approval 
of  the  claim  on  the  minutes  of  the  court  was  due  solely  to  the  fact  that  the 
court  thought  it  unnecessary.  The  written  evidence  made  under  the  direc- 
tion of  the  court,  and  in  part  properly  entered  on  its  minutes,  is  suflftcient  to 
show  that  the  claim  was  offered  at  the  date  of  the  indorsement  made  on  the 
same;  and  no  subsequent  action  of  the  court,  had  without  notice  to  the  ap« 
pellee,  could  affect  his  right,  if  this  could  have  been  done  at  all  after  the  close 
of  the  term  at  which  the  claim  was  allowed.  The  plaintiff  pleaded  the  facts 
fully,  and  in  answer  to  defendants  urged  demurrers  and  a  general  denial. 
The  demurrers  were  properly  overruled,  and,  as  the  pleadings  stood,  the  ap- 
pellee was  entitled  to  a  judg^^^ent  without  offering  any  evidence.  Sansom  v. 
Mercer,  5  S.  W.  Rep.  62.  It  is  claimed,  however,  that  the  general  denial  was 
a  sufficient  answer,  as  the  amended  petition  on  which  the  cause  was  tried  was 
not  sworn  to.  The  statute  does  not  expressly  require  that  a  petition  in  such 
cases  shall  be  sworn  to,  though  this  is  the  usual  practice,  and,  were  it  neces- 
sary, the  objection  might  be  waived,  as  must  be  held  to  have  been  done  in 
this  case.  There  is  no  question  as  to  the  jurisdiction  of  the  district  court, 
and,  as  no  objection  is  made  to  the  manner  in  which  the  judgment  directs  the 
payment  of  the  appellee's  claim,  the  judgment  will  be  affirmed. 


Gulf,  C.  &  S.  F.  Ry.  CJo.  v.  Ck)ON. 
(Supreme  Court  of  Texas.    February  7, 1888.) 

1.  Damages— Personal  Injuries — Dutt  to  Proottre  Proper  Medical  Treatment. 

Where  defendants  ask  a  special  charge  that,  ^*  if  plaintiff's  knee-cap  could  have  been 
cured  by  having  an  operation  performed  which  would  not  have  been  dangerous,  it 
was  his  duty  to  do  so,  and  that  he  would  only  be  entitled  to  recover  for  suffering 
up  to  time  he  could  have  been  cured;"  and  the  court  charged  that  **if  the  plaintiff 
by  his  own  negligence,  after  receiving  his  injuries,  aggravated  them,  he  could  not 
recover  for  the  aggravated  injury,  ana  that  it  was  the  duty  of  plaintiff  to  use  ordi- 
nary care  and  prudence  to  cure  his  inluries  as  speedily  as  practicable,  considering 
all  circumstances;  and,  if  he  was  negligent  in  this  duty,  he  would  be  entitled  only 
to  such  damages  as  he  would  have  sustained  had  he  so  performed  his  duty, " — the 
latter  charge  is  sufficiently  explicit,  and  there  is  no  necessity  for  special  charge. 

2.  DEPosmoN—ADMissiBiLiTT— Part— Animus  of  Deponent. 

Where  a  part  of  a  deposition  has  been  used  by  defendant  in  an  action  for  injuries 
received  in  an  accident,  to  show  that  plaintiff's  witness  had  intimated  to  deponent 
that  he  would  make  a  dishonorable  and  corrupt  bargain  with  him  for  the  defendant 
railroad  company,  it  was  proper  to  allow  plaintiff  to  read  the  rest  of  the  deposition 
to  show  deponent^s  temper  and  feelings  towards  the  witness,  and  his  motive  and 
interest  in  the  prosecution  of  the  witness  for  alleged  perjury  in  another  case  against 
the  railroad  arising  out  of  the  same  accident. 

a.  Witness— Examination— Impeachment— Collateral  Issues. 

Where  the  issue  is  whether  a  certain  wreck  was  caused  by  a  loose  wheel,  and  a 
witness  has  testified  that  he  was  not  informed  that  the  wreck  was  caused  by  a  loose 
wheel,  he  cannot  be  contradicted  or  impeached  upon  the  collateral  issue  of  such 
knowledge. 
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4.  New  Triait-Ezosssiye  Damagbs— Rbmittituii. 

It  is  an  invasion  of  the  rights  of  a  jury  for  a  judge  to  require  a  remUtilur  of  a 
certain  sum  as  a  condition  to  his  overruling  a  motion  for  a  new  trial  on  the  ground 
of  an  excessive  verdict,  and  his  only  course  is  to  grant  a  new  trial.  ^ 
6.  Sakb— GBOTrNDS—ARGUMEyT  OF  Counsel. 

An  allusion  by  an  attorney,  in  his  address  to  the  jury,  to  the  fact  that  he  and  his 
client  had  **  fought  shoulder  to  shoulder  in  the  late  war, "  was  not  calculated  to  prej- 
udice the  jury. 

Commissioners'  decision.    Appeal  from  district  court,  Galveston  county. 

This  suit  was  brought  by  the  appellee,  W.  J.  Coon,  against  the  defendant. 
Gulf,  Colorado  &  Santa  Fe  Railway  Company,  April  20, 1885,  for  $18,250  act- 
ual  damages,  and  $10,000  exemplary  damages,  for  injuries  received  by  the 
plaintiff  while  a  passenger  on  defendant's  passenger  train  in  a  wreck  near 
Kinney,  in  Austin  county,  on  the  22d  April,  1884,  alleged  to  have  been  caused 
by  a  defective  wheel  or  axle,  or  both,  and  dangerous  rate  of  speed  of  the  train 
at  a  curve  in  the  road.  Defendant  answered  the  general  issue.  There  was  a 
trial  by  jury.  Verdict  and  judgment  for  the  plaintiff,  for  actual  damages, 
$10,000;  $3,000  of  which  were  remitted,  upon  suggestion  of  the  trial  judge 
when  he  came  to  act  on  defendant's  motion  for  a  new  trial  The  defendant 
prosecutes  this  appeal. 

The  appellant  assigns  as  error  the  admission  '*of  the  evidence  of  the  witness 
Webster  Snyder  as  to  the  arrest  of  W.  W*.  James  on  a  charge  of  perjury,  al- 
leged to  have  been  committed  in  a  suit  growing  out  of  the  same  accident  in 
which  plaintiff  was  injured,  and  as  to  his  connection  with  said  arrest,  his  pur- 
poses and  motives  as  to  the  same."  One  of  the  Issues  was  whether  the  wreck 
was  caused  by  a  loose  wheel.  James  swore  for  plaintiff  that  he  was  at  Rosen- 
berg»  where  the  train  was  inspected  by  Rasch  and  Rush ;  that  he  noticed  a 
loose  wheel,  and  called  the  attention  of  Rush,  defendant's  inspector,  to  the 
fact.  James  was  inspector,  at  the  time,  of  another  railroad.  The  wreck  oc- 
curred the  same  day,  and  the  evidence  tended  to  show  that  the  wreck  was 
caused  by  a  loose  wheel.  After  the  wreck,  defendant's  road-master  found  a 
loose  wheel, — the  front  wheel  of  the  rear  truck  of  the  rear  coach,  on  the  left- 
hand  side.  On  cross^xnmination  of  James  by  defendant,  he  was  asked  about 
a  conversation  with  General  Manager  Snyder  in  his  office  in  Galveston.  He 
said  he  did  not  intimate  to  Snyder  that,  if  it  were  made  to  his  interest,  he 
would  withhold  or  suppress  testimony,  growing  out  of  the  wreck,  that  might 
be  injurious  to  defendant.  He  told  him  about  the  loose  wheel,  but  the  man- 
ager seemed  to  understand  it;  did  not  seem  inclined  to  listen  to  his  state- 
ments. Asked  the  manager  for  a  pass,  which  was  refused.  He  was  discharged 
from  his  position  in  August  81, 1884,  by  the  New  York,  Texas  &  Mexican 
Railway  Company  as  inspector.  James  swore  that  he  did  not  complain  to 
Snyder  of  Rush  at  this  interview,  and  did  not  do  so  until  after  he  was  prose- 
cuted at  Galveston.  Snyder's  depositions  were  used  *by  defendant,  showing  he 
was  the  general  manager  of  the  defendant  company.  He  said,  on  cUrect  ex- 
amination, that  "James  introduced  himself  to  me  as  the  party  who  had  sent 
the  telegram  from  Rosenberg  to  me  of  September  3d,  in  which  it  was  stated 
that,  if  I  wished  to  know  the  state  of  the  coaches  wrecked  in  April,  he  would 
tell  me,  if  I  would  send  faim  a  pass.  He  said  he  wished  to  speak  to  me  about 
the  accident;  that  he  and  Rush  (inspector  for  defendant  at  Rosenberg)  had 
quarreled;  that  Rush  had  made  reports  to  his  company  that  resulted  in  his 
discharge.  He  said  he  wanted  to  explain  about  a  loose  wheel,  etc. ;  that  he 
was  at  Rosenberg  at  the  time  the  train  passed ;  was  present  when  the  inspector 
looked  over  the  train;  that  he  called  the  inspector's  attention  to  a  loose  wheel; 
and  that  the  inspector  of  the  Sunset  road  was  also  present,  and  looked  at  it; 
that  they  both  said  it  was  loose,  but  not  loose  enough  to  do  any  harm,  and 
that  he  (James)  told  them  it  was  too  loose  to  run  safely.    He  said  he  did  not 

^Bee  Railway  Co.  v.  Johnson,  (Tex.)  cmte,  878,  aud  note. 
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wish  to  give  testimony  against  the  Santa  Fe  Company.  He  then  asked  me  if 
I  could  give  him  a  position  on  the  road.  I  replied  that  the  master  mechanic 
employed  all  the  men  in  his  department,  referred  him  to  the  M.  M.,  and  told 
him  where  the  shops  were.  He  concluded  by  asking  me  for  a  pass  to  Rosen- 
berg, which  I  declined  to  give.  **  Defendant  offered  no  more  of  the  deposi- 
tions of  Snyder.  Plaintiff  then,  over  defendant's  objection,  read  the  other 
parts  of  direct  answers.  Being  asked  about  a  complaint  that  had  been  made 
in  the  recorder's  court  against  James  for  perjury,  in  having  sworn,  in  a  cer- 
tain suit  against  defendant  for  damages  growing  out  of  the  Kinney  wreck, 
that  there  was  a  loose  wheel  on  the  train  at  Rosenberg,  the  witness  (Snyder) 
responded,  in  effect,  that  the  complaint  against  James  for  perjury  was  made 
by  Mr.  Spillane,  and  that  his  first  knowledge  that  Spillane  contemplated  the 
complaint  was  in  the  afternoon  of  the  day  it  was  made,  when  he  and  Mr. 
Terry  came  to  his  (witness')  office.  That  Terry  stated  that  James*  testimony 
in  the  case  referred  to  (Dr.  Fly's)  contradicted  his  (witness)  account  of  the 
conversation  had  with  James,  September  16th,  and  also  the  statements  made 
by  Rush  and  Rasch,  the  inspectors;  and  Terry  summed  up  the  matters  which 
indicated  to  Spillane  and  himself  that  James  had  sworn  falsely,  and  gave  the 
opinion  that  James  could  be  proven  guilty  of  perjury,  and  said  he  should  be  pros- 
ecuted as  a  personal  punishment,  and  as  warning  to  other  reckless  swearers,  of 
whom  experience  had  convinced  them  there  were  many.  That  Spillane  had 
hesitated  about  making  the  affidavit  until  witness  had  been  consulted,  and, 
upon  being  told  by  him  that  he  had  no  objection,  Spillane,  with  Terry,  left  the 
office  to  put  their  resolution  into  effect.  That  this  was  his  (Snyder's)  only  con- 
nection with  the  arrest  of  James.  That  he  had  no  malice  or  ill  will  to  him 
when  acquiescing  in  his  prosecution.  Plaintiff  then  read  the  answers  of  the 
witness  to  cross-interrogatories,  to  the  effect  that  Ballinger,  Mott  &  Terry  were 
defendant's  attorneys  since  his  connection  with  it;  that  James  claimed,  in  the 
conversation  with  him,  that  he  was  at  Rosenberg  when  defendant's  train  passed 
there  April  22,  1884;  that  the  statement  was  not  a  surprise  to  him, — ^he  had 
heard  James'  theory  before;  that  he  had  no  direct  information  that  a  loose  wheel 
caused  the  wreck, — it  had  been  ascribed  to  many  different  causes;  that  he  was 
at  the  scene  of  wreck  a  few  hours  after  its  occurrence,  and  examined  for  the 
cause  of  it,  but  without  success;  that  he  had  no  information  from  his  subordi- 
nates that  a  loose  wheel  was  the  cause,  and  the  reports  made  to  him  did  not  in- 
dicate it,  and  his  first  information  of  it  as  a  fact  was  on  James'  trial  for  perjury ; 
that  James'  manner  in  the  interview  indicated  that  his  silence  could  be 
bought,  and,  placing  no  credence  in  his  story,  he  did  not  regard  it  of  sufficient 
importance  to  warrant  investigation;  that  he  believed  James  was  lying,  for 
the  purpose  of  revenging  himself  on  defendant's  inspector.  Rush.  The  depo- 
sition proceeded  to  much  greater  length,  reiterating,  in  substance,  what  has 
been  stated,  and  need  not  be  further  enlarged.  Among  other  things,  however, 
witness  directly  affirmed  that  James  had  lied;  admitted  that  he  had  acquiesced 
in  the  prosecution  before  the  recorder;  gave  Spillane  authority  to  bring  wit- 
nesses down  on  defendant's  road  to  testify  against  James,  and  testified  him- 
self; thought  about  20  persons  were  injured  at  Kinney,  but  did  not  know  how 
many  suits  were  pending  against  defendant  on  that  account  at  the  time  James 
was  arrested;  denied  that  Coon  showed  him  a  telegram  from  train-master, 
never  knew  that  the  wreck  was  due  to  a  loose  wheel.  Rush  and  Rasch  both 
swore  there  was  no  loose  wheel, — at  least,  they  found  none  when  they  in- 
spected the  train  at  Rosenberg;  that  they  did  not  see  James  there  that  morn- 
ing, and  he  said  nothing  about  a  loose  wheel  to  either  of  them.  Rasch  in- 
spected north  side;  and  Rush  the  south  side  of  the  train. 

Appellant's  sixth  assignment  of  error  is  as  follows:  The  court  erred  in  ad- 
mitting the  evidence  of  the  witness  J.  H.  Crowley  as  to  the  conversation 
between  him  and  the  witness  "Webster  Snyder,  and  as  to  the  telegrams  and  re- 
ports shown  by  him  to  the  witness  Webster  Snyder;  the  same  being  irrele- 
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vant  and  immaterial  and  hearsay.  Over  the  objection  and  exception  of  ap- 
pellant, appellee  was  permitted  to  introduce  the  cross-examination  of  the  wit- 
ness Snyder,  as  follows:  "I  had  no  direct  information  that  a  loose  wheel 
caused  the  wreck.  I  had  no  information  from  my  subordinates  that  such 
was  the  cause.  Mr.  Crowley  never  showed  me  a  telegram  from  Mr.  Newton 
saying:  « J.  H.  Crowley,  loose  wheel.  O.  L.  Newton.'  "  The  plaintiff  wa& 
then  allowed,  over  the  objection  and  exception  of  defendant,  to  read  the  evi- 
dence  of  J.  H.  Crowley,  who  was,  at  the  time  of  the  wreck,  appellant's  mastei 
of  transportation,  as  follows:  "After  the  wreck  occurred,  to  the  best  of  m^ 
recollection,  several  repoits,  both  oral  and  written,  were  made  to  rae  by  th6 
train-master,  O.  L.  Newton,  and  conductor,  ^1.  Dillon.  A  few  days  aftei 
the  wreck  occurred,  I  received  a  telegram,  signed  O.  L.  Newton,  which  read^ 
as  near  as  I  can  recollect,  as  follows:  '  J.  H.  Crowley,  loose  wheel.  [Signed] 
O.  L.  Newton.'  This  telegram  was  handed  to  our  general  manager,  Webster 
Snyder,  who  complimented  our  train-master,  Mr.  Newton,  for  his  brevity, 
saying:  *  Of  course,  we  understand  it,  but  the  world  does  not.'  We  also  re- 
ceived a  full  report  from  Mr.  Newton,  by  letter,  covering  this  accident;  and 
I  think,  also,  one  from  Mr.  Dillon,  conductor.  The  papers  concerning  this 
wreck  were  left  on  file  in  my  office  at  the  time  I  left  the  service  of  the  com- 
pany. I  do  not  recollect  but  one  message  being  received,  as  well  as  the  writ- 
ten report  of  Mr.  Newton;  all  of  which  had  been  laid  before  the  general  man- 
ager, which  had  been  my  custom." 

The  seventh  assignment  of  error  is  that  the  verdict  of  the  Jury  was  exces- 
sive and  rendered  through  passion  and  prejudice. 

The  eight  assignment  of  error  relied  upon  is  that  the  motion  for  a  new 
trial  should  have  been  granted,  because  the  court  was  of  opinion  the  verdict 
was  excessive,  from  the  fact  that  the  judge  suggested  a  remittitur  of  $3,000 
to  the  plaintiff;  and  because  the  court  erred  in  making  such  a  suggestion,  and 
in  allowing  it  to  be  entered. 

The  next  assignment  is:  "The  court  erred  in  allowing  plaintiff's  counsel, 
in  the  closing  argument,  to  state  to  the  jury  that  plaintiff  had  been  his  friend 
from  boyhood,  and  that  they  had  fought  thrpugh  the  late  war,  shoulder  to 
shoulder,  together;  such  argument  being  unauthorized  by  any  issue  in  the 
case,  and  having  a  tendency  to  excite  the  sympathy  of  the  jury  in  favor  of  the 
plaintiff." 

The  next  assignment  relied  on  is:  "The  court  erred  In  not  granting  the 
motion  for  a  new  trial,  on  the  seventh  ground  thereof,  as  follows:  'Because 
of  the  misconduct  of  the  jury,  in  this:  that  the  jury  arrived  at  their  verdict  in 
an  illegal  manner, — that  is,  on  entering  the  jury-room  they  made  an  agree- 
ment that  the  majority  of  the  jury  might  decide  upon  the  amount  of  the  ver- 
dict, and  that  the  minority  would  agree  to  any  amount  tliat  the  majority  de- 
cided on  for  plaintiff;  and  afterwards  the  majority  of  the  jury,  seven  men, 
agreed  on  a  verdict  of  610,000,  which,  under  the  influence  of  such  previous 
agreement,  the  minority  agreed  on;  and  the  defendant  was  thereby  deprived 
of  the  statutory  right  of  having  a  verdict  based  on  the  judgments  and  convic- 
tions of  12  jurors;  and  the  court  erred  in  refusing  to  hear  the  evidence  of  the 
jurors  in  support  of  the  motion. "  The  court  declined  to  hear  jurors  impeach 
their  own  verdict  for  the  causes  stated  in  the  assignment,  and  defendant  saved 
a  bill  of  exceptions. 

CoLLARD,  J.,  {after  stating  t?ie  facts  as  above,)  This  suit  grows  out  of  a 
wreck  that  occurred  on  the  Gulf,  Colorado  &  Santa  Fe  Railroad  on  the  22d  of 
April,  1884,  north  of  Rosenberg,  near  Kinney.  The  wreck  occurred  at  a 
curve  in  the  road  while  the  passenger  train  was  going  north.  Two  coaches 
left  the  track,  and  the  one  in  which  the  plaintiff  was  riding  rolled  down  the 
embankment,  breaking  or  fracturing  two  of  his  ribs,  bruising  his  hip  so  that 
risings  were  caused,  and  injuring  his  knee-cap,  crushing  a  part  of  it.    At  the 
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time  of  the  trial,  plaintiff  had  recovered  from  all  the  injuries  except  his  knee, 
where  there  was  a  running  sore  or  ulcer,  originating  from  dead  bone  of  the 
knee-cap. 

The  defendant  complains,  by  assignment  of  error,  of  the  refusal  of  the  court 
to  give  a  special  charge  asked,  to  the  effect  that,  if  plaintiff's  knee-cap  could 
have  been  cured  by  having  an  operation  performed  which  would  not  have 
been  dangerous,  it  was  his  duty  to  do  so,  and  that  he  would  only  be  entitled 
to  recover  for  sufferings  up  to  the  time  he  could  have  been  cured.  The  court 
instructed  the  jury  that  if  the  plaintiff,  by  his  own  negligence,  after  receiv- 
ing his  injuries,  aggravated  them,  he  could  not  recover  for  the  aggp*avated  in- 
jury, and  that  it  was  the  duty  of  the  plaintiff  to  use  ordinary  care  and  pru- 
dence to  cure  his  injuries  as  speedily  as  practicable,  considering  all  the  cir- 
cumstances around  him;  and,  if  he  was  negligent  in  this  duty,  he  would  be 
entitled  only  to  such  damages  as  he  would  have  sustained  had  he  so  performed 
his  duty.  The  evidence  of  experts  was  conflicting  as  to  the  expediency  and 
result  of  an  operation  removing  the  dead  bone  in  the  knee-cap,  some  contend- 
ing that  it  was  indicated,  and  ought  to  be  done,  and  the  sooner  done  the  bet- 
ter; that,  when  done,  the  issue  would  stop,  and  the  wound  heal,  but  the  knee 
would  be  weakened.  Others  declared  in  favor  of  conservative  surgery, — that 
is,  to  give  it  a  chance  to  heal  itself  if  it  would, — and  that  an  operation  might 
result  in  a  stiff  joint,  or  necessitate  amputation  of  the  leg.  All  the  surgeons 
and  physicians  agreed  that  such  results  were  improbable.  It  was  the  duty  of 
plaintiff  to  have  had  an  operation  performed  on  his  knee  if  it  could  have  been 
done  without  danger,  and  with  assurance  that  it  would  be  benefited.  He  was 
only  required  to  act  as  a  man  of  ordinary  intelligence  and  prudence  would 
have  acted  under  the  circumstances.  Klutts  v.  Railtoay  Co,,  lb  Mo.  642;  1 
Suth.  Dam.  148.  It  seems  his  right  to  damages  was  such  as  he  would  have 
been  entitled  to  if  he  had  done  his  duty  in  respect  to  the  operation.  The 
charge  of  the  trial  judge  contained  the  principle  stated  above,  and  contended 
for  by  the  appellant,  and  was  as  definite  and  explicit  as  it  need  have  been. 
It  did  not  specify  an  operation  as  a  means  of  cure,  but  stated  the  proposition 
that  it  was  plaintiff's  duty  to  use  ordinary  care  and  prudence  to  cure  his  in- 
jury, and  that  negligence  in  so  doing  would  forfeit  his  right  to  damages  that 
might  have  been  saved  by  adopting  a  proper  means  of  cure.  We  think  the 
charge  of  the  court  sufiQciently  explicit,  and  that  there  was  no  necessity  to 
give  the  special  charge  asked. 

The  ruling  of  the  court  assigned  as  error  in  admitting  evidence  of  Webster 
Snyder  to  show  his  connection  and  motives  in  the  arrest  and  prosecution  of 
W.  W.  .James  on  a  charge  of  perjury  is  a  more  diflacult  question.  It  seems 
James  was  charged  with  perjury  by  one  Spillane,  alleged  to  have  been  con> 
mitted  on  the  trial  of  Dr.  Fly's  case  against  the  company  on  account  of  the 
same  accident  on  the  road  that  gave  rise  to  this  case.  James  testified,  as  in 
this  case,  that  he  was  at  Rosenberg  the  morning  of  the  accident,  and,  wliile 
Hush  and  Basch  were  inspecting  the  train,  he,  (James,)  who  was  inspector 
for  another  road,  discovered  a  loose  wheel  on  the  rear  truck  of  the  rear  coach, 
and  called  Rush's  attention  to  it.  Rush  and  Rasch  both  deny  this,  and  say 
he  was  not  there  at  all.  Spillane  and  Terry,  the  latter  attorney  for  the  road» 
went  to  Snyder,  the  general  manager  of  the  road,  and  laid  the  facts  before  him, 
in  order  to  get  his  opinion  as  to  whether  James  should  be  prosecuted  for  per- 
jury; Attorney  Terry  telling  him  a  conviction  ought  to  be  had.  Spillane, 
who  was  to  make  the  affidavit,  hesitated  to  do  it  without  consulting  Snyder. 
Snyder  said  he  had  no  objection.  The  affidavit  was  made  in  Galveston,  and 
James  was  prosecuted.  Snyder  gave  Spillane  the  use  of  defendant's  road  to 
bring  the  prosecuting  witnesses  to  Galveston,  where  the  prosecution  was 
pending.  All  these  facts  appeared  in  depositions  of  Snyder,  and  the  evidence 
was  objected  to  by  defendant.  Defendant  had  previously  read  a  portion  of 
Snyder's  direct  evidence  in  the  same  depositions,  in  which  Snyder  says,  after 
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the  accident,  and  before  the  arreet,  James  came  to  Galveston,  and  in  an  inter- 
view with  witness  in  his  office  told  him  about  his  (James')  discovery  of  the 
loose  wheel  at  Rosenberg  before  the  accident,  and  his  calling  Rush's  attention 
to  it  Snyder  then  says,  in  his  evidence,  that  James  told  him  that  he  (James) 
did  not  wish  to  testify  against  the  company,  and  then  asked  Snyder  for  a 
position  on  the  road ;  James  having  been  discharged  from  the  service  of  the 
road  he  liad  been  employed  in.  Snyder  refused  tlie  request,  referring  James 
to  the  master  mechanic.  James  then  asked  for  a  return  pjiss  to  Rosenberg, 
and  this  was  also  refused.  After  the  defendant  read  so  much  of  the  evidence, 
it  rested,  and  plaintiff  read  the  evidence  objected  to.  We  are  not  prepared  to 
say  tlie  evidence  was  inadmissible.  Snyder's  depositions  had  been  used  in 
part  by  defendant  to  show  that  James  intimated  he  would  make  a  dishonor- 
able and  corrupt  bargain  with  Snyder  for  the  road.  After  this,  we  think  the 
plaintiff  could  read  the  rest  of  the  same  witness'  depositions  to  show  his  tem- 
per and  feelings  towards  James,  and  his  motives  and  interest  in  the  prosecu- 
tion. The  inquiry  could  not  be  extended  further  than  his  own  statement  of 
his  connection  with  the  prosecution.  His  answers  were  final,  and  ended  the 
investigation  of  the  matter,  which  was  disconnected  with  the  main  issue.  1 
Greenl.  Ev.  446.  449,  and  note  7;  1  Whart.  Ev.  §§  408,  544;  Wentworth  v. 
Crawford,  11  Tex.  132,  133. 

We  think  there  was  error  in  admitting  the  evidence  of  J.  H.  Crowley  to 
impeach  and  contradict  Snyder  as  to  whether  Snyder  was  informed  that  the 
cause  of  the  wreck  was  a  loose  wheel,  and  as  to  whether  Crowley  showed  him 
a  telegram  from  an  employe  ascribing  it  to  a  loose  wheel.  Snyder  says  he 
was  not  so  informed»  and  did  not  see  the  telegram.  Crowley  swears  to  the 
contrary.  The  attempted  impeachment  was  upon  an  immaterial  issue.  The 
issue  was,  was  the  wreck  caused  by  a  loose  wheel?  not,  was  Snyder  informed 
that  it  was  caused  by  a  loose  wheel?  A  witness  cannot  be  impeached  or  con- 
tradicted upon  irrelevant  matter.  1  Greenl.  Ev.  449.  There  was  error  in  ad- 
mitting the  evidence  over  defendant's  objection. 

As  the  case  will  be  reversed  for  the  error  just  pointed  out,  we  do  not  deem 
it  proper  to  express  our  opinion  as  to  whether  the  verdict  was  excessive.  The 
trial  judge  concluded  that  it  was  excessive,  as  he  required  plaintiff  to  enter  a 
remittitur  of  $3,000  as  a  condition  to  his  overruling  the  motion  for  a  new 
trial.  If  the  judge  was  of  opinioi\  the  verdict  was  excessive,  he  should  have 
granted  a  new  trial.  The  damages  are  assessed  by  the  jury.  If  the  verdict 
is  excessive,  the  judge,  in  actions  like  this,  had  no  measure  by  which  to  de- 
termine how  much  it  is  excessive.  His  attempt  to  do  so  is  an  invasion  of 
the  rights  of  the  jury.  His  only  course,  in  such  a  case,  is  to  grant  a  new 
trial. 

We  do  not  find  the  remarks  of  counsel  were  calculated  to,  or  did,  prejudice 
the  jury. 

It  is  unnecessary  to  notice  other  matters  complained  of  as  to  conduct  of  the 
jury  as  they  will  doubtless  not  occur  again.  The  cause  is  reversed,  and  re- 
manded for  a  new  trial. 

Willie,  C.  J.  Report  of  commissioners  of  appeals  examined,  their  opin- 
ion adopted,  and  the  judgment  reversed,  and  cause  remanded. 


Neyland  t>.  Bendy. 

(Supreme  Court  of  Texas.    February  7, 1888.) 

Estoppel — Bt  Deed — Possession  under  Trust  to  Rkoonvbt. 

One  who  goes  into  possession  of  land  under  a  deed,  absolute  upon  its  face,  but 
subject  to  an  express  agreement  that  it  is  to  be  held  by  him  in  trust  for  certain  pur- 
poses, and  then  to  be  reconveyed  to  the  grantor,  1b  estopped,  after  he  has  earned 
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those  purposes  into  effect,  and  has  fully  executed  the  trust,  and  been  paid  for  his 
services,  to  set  up,  in  a  suit  by  the  grantor  for  a  reoonveyanoe,  a  superior  outstand- 
ing title  to  the  land  in  himself. 

8.  LimTATiox  OP  Actions — Possbssiok  ttndbr  Trust — ^Rbpudiation  of  Trust. 

If  a  deed,  absolute  upon  its  face,  was,  as  a  matter  of  fact,  executed  and  delivered 
upon  an  express  agreement  that  the  grantee  would  reconvey  the  land  to  the  grantor 
i^pon  the  happening  of  certain  things,  the  grantee  cannot,  after  those  things  have 
occurred,  set  up  as  a  bar  to  a  suit  by  tne  grantor  for  a  reconveyance  the  Texas  flve- 
years  statute  of  limitations,  unless  he  had,  five  years  prior  to  the  bringing  of  the 
suit,  repudiated  the  trust,  and  made  his  disclaimer  known  to  the  grantor.  > 

A  Trust— Deed  Absoluts  in  Form— Parol  Trust. 

Where  it  is  sought  to  ingraft  a  parol  trust  upon  a  deed,  absolute  upon  its  face, 
the  burden  is  on  the  party  seeking  to  enforce  the  trust,  and  the  testimony  must 
satisfy  the  jury  that  such  was  the  intention  of  the  parties  to  the  instrument;  but 
the  evidence  to  establish  that  fact  need  not  be  the  ^  clearest  and  most  positive  proof.  ^ 

4  Dbposition— Objections  to— Leading  Intbrrooatorisb. 

Where  only  a  few  of  the  interrogatories  are  leading,  the  action  of  the  trial  court 
in  overruling  a  motion  to  suppress  the  deposition  on  the  ground  that  the  questions 
proposed  are,  as  a  whole,  leading,  will  not  be  considered  when  the  motion  fails  to 
point  out  the  particular  interrogatories  considered  as  leading. 

6.  Appbai/— Review— Matters  Apparent  of  Record. 

That  the  pleading  and  evidence  of  plaintiff  show  that  he  has  no  legal  or  equi- 
table title  to  the  portion  of  a  league  adjudged  to  him  by  the  trial  court,  and  fail  to 
identify  the  portion,  if  any,  he  is  entitled  to  recover,  is  not  an  error  of  law,  ap- 
parent of  record,  which  the  supreme  court  is  authorized  to  consider  without  being 
assigned,  but  is  a  mixed  question  of  law  and  fact. 

C  Trial— Instructions— Specific  Charge. 

The  failure  to  give  a  more  specific  charge  is  not  ground  to  support  an  assignment 
of  error,  where  no  request  for  such  charge  was  made  at  the  trial. 

Commissioners'  decision.  Error  from  district  court,  Tyler  county;  W.  H. 
Ford,  Judge. 

This  suit  was  brought  on  the  12th  day  of  December.  1884,  by  defendant  in 
error,  H.  W.  Bendy,  against  William  Neyland,  his  father-in-law,  for  the  pur- 
pose of  declaring  a  deed,  absolute  on  its  face,  executed  by  Bendy  to  Neyland, 
on  80th  day  of  December,  1875,  for  the  recited  consideration  of  $1,800,  to  be 
in  trust  for  the  said  Bendy.  The  deed  contained  a  special  warranty,  pur- 
ported to  convey  all  lands  inherited  from  his  deceased  mother,  and  all  other 
lands  owned  by  him  in  Texas,  and  was  recorded  in  Tyler  county  on  January 
31,  1876.  It  was  alleged  in  the  petition  that  William  Neyland  was  invested 
with  the  apparent  ownership  of  the  lands  for  the  purpose  of  enabling  him  to 
effect  a  partition  of  the  estate  of  U.  W.  Bendy,  Sr.,  and  his  deceased  wife,  to 
the  extent  of  the  interest  of  the  grantor,  and  that,  after  the  said  Neyland 
should  procure  the  partition,  it  was  understood  that,  after  reimbursing  him- 
self out  of  the  property  for  all  trouble  and  expense  incurred,  the  said  Ney- 
land should  reconvey  the  residue  to  plaintiff.  It  was  also  alleged  that  in 
April,  1876,  plaintiff  purchased  of  defendant  800  acres  of  land,  and  that  de- 
fendant was  to  sell  enough  of  plaintiff's  land  to  pay  himself  for  the  same,  as 
well  as  for  the  trouble  and  expense  that  he  had  been  or  might  be  at  in  effect- 
ing a  partition  of  plaintiff's  mother's  estate.  It  was  further  averred  that 
partition  had  been  effected  of  said  estate,  and  that  defendant  had  sold  enough 
of  the  lands  of  plaintiff  to  pay  off  all  charges  and  indebtedness  that  had  ac- 
crued to  the  defendant  by  reason  of  the  premises.  And  it  was  f  urtlier  alleged 
that  defendant  held  the  unsold  lands  in  trust  for  plaintiff  until  30th  of  De- 
cember, 1883,  when  he  repudiated  his  trust,  and,  upon  being  requested,  re- 
fused to  convey  said  lands  to  plaintiff.  Defendant  pleaded  a  general  denial; 
that  the  deed  was  bona  fide;  that  the  $1,800,  recited  as  being  paid,  was  act- 
ually paid,  and  was  a  fair  price  for  the  land  at  that  time;  also  five-years  limit- 
tation,  and  an  outstanding  title.  Verdict  and  judgment  for  plaintiff.  The 
errors  insisted  on  are  as  follows:  "(12  and  22.)  The  courterred  in  not  charg- 
ing as  to  the  outstanding  title,  and  in  overruling  defendant's  motion  for  a 
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new  trial,  because  the  testimony  showed  a  superior  outstanding  title.  (4) 
The  court  erred  in  charging  the  jury,  on  the  defendant's  plea  of  limitation, 
as  follows:  '  Where  one  person  holds  lands  in  trust  for  another,  by  deed  from 
such  other  person,  the  statute  of  limitations  will  not  begin  to  run  in  his  favor, 
ss  against  the  person  for  whom  he  is  holding  such  land  in  trust,  so  as  to  bar 
B  recovery  by  such  person  for  whom  he  is  so  holding  in  trust,  unless  and  until 
the  party  so  holding  such  land  in  trust,  by  deed  from  such  other  person,  has 
repudiated  such  trust  by  making  known  to  such  other,  for  whom  he  is  so  hold- 
ing such  land  in  trust,  that  he  has  repudiated  such  trust,  and  is  claiming  no 
longer  to  act  or  consider  himself  as  acting  or  standing  in  the  relation  or  capac- 
ity of  trustee  for  such  other  person  and  about  such  liinds,  but  claims  to  be 
the  owner  of  such  lands,  under  and  by  virtue  of  such  deed/ — and  in  further 
•charging  the  jury  to  find  for  the  plaintiff  if  they  find  the  deed  was  a  trust, 
^unless  you  are  further  satisfied,  and  believe  from  the  evidence,  that  at  some 
time  as  long  ngo  as  five  years  next  before  the  filing  of  the  oiiginal  petition  in  this 
•case,  to-wit,  the  12th  day  of  December,  1884,  the  defendant  m^e  known  to 
the  plaintiff  the  fact  that  he  looked  upon  and  considered  the  said  deed  of  30th 
•of  December,  1875,  an  absolute  deed  and  a  bona  flde  deed  to  the  said  lands, 
and  that  he  did  not  intend  to  reconvey  them  back,  but  claimed  the  same  as  his 
•own,  under  said  deed;  and  that  he,  the  defendant,  has  ever  since  said  date,  to- 
wit,  five  years  next  before  12th  day  of  December,  1884,  had,  under  deeds  duly 
registered,  peaceable,  adverse,  and  exclusive  possession  of  said  lands,  cultivat- 
ing, using,  or  occupying  the  same,  in  person  or  by  tenants,  and  paying  all  taxes 
thereon.'  (8)  The  court  erred  in  overruling  defendant's  motion  to  suppress 
the  deposition  of  plaintiff's  witness  Mrs.  Emma  Newton,  and  permitting  the 
plaintiff  to  read  her  answers  to  the  jury.  (7)  The  court  erred  in  refusing  to 
^ive  the  special  charge  asked  by  defendant,  as  follows :  *  In  order  to  make  a 
deed  of  trust  out  of  a  deed  absolute  on  its  face,  or  to  ingraft  a  parol  trust  on 
«uch  absolute  deed,  it  requires  the  clearest  and  most  positive  proof  of  such 
fact;  and  unless  plaintiff  has  made  such  proof  you  will  find  for  defendant.'  " 
Second  proposition  under  eighth  assignment,  which  is  the  only  one  now  in- 
sisted upon,  the  first  having  been  withdrawn,  as  being  founded  upon  a  mis- 
apprehension of  the  facts,  is  as  follows:  "The  deposition  should  have  been 
suppressed,  because  the  direct  interrogatories  were  leading." 

Burnett  i&  Hanscom,  for  plaintiff  in  error.  T.  W.  Ford,  for  defendant  in 
«rror. 

Maltbib,  J.,  {after  stating  tJie  facts  as  above.)  On  the  30th  day  of  De- 
cember, 1875,  H.  W.  Bendy,  the  defendant  in  error,  who  was  the  plaintiff  be- 
low, made  a  deed  to  William  Neyland,  plaintiff  in  error,  the  father-in-law  of 
Bendy,  purporting  to  convey  all  the  lands  inherited  by  Bendy  from  his  de- 
ceased motlier,  and  all  other  lands  owned  by  him  in  Texas,  upon  the  recited 
consideration  of  $1,800  paid.  The  question  presented  by  the  record  for  de- 
termination is  whether  it  was  intended  by  the  parties  that  the  deed  should 
•operate  as  an  absolute  conveyance  of  the  land,  as  it  purports  to  do,  or  whether 
it  was  intended  that  Neyland  should  hold  the  land  in  trust  for  Bendy.  The 
jury  found  that  it  was  to  be  held  in  trust;  and  the  evidence,  though  conflict- 
ing, supports  the  verdict.  And  whether  the  judgment  should  be  reversed  de- 
pends upon  the  rulings  of  the  court. 

The  first  and  second  assignments  of  error  assert  the  proposition  that  the 
'  evidence  showed  an  outstanding  title  superior  to  that  of  the  plaintiff,  and  that 
the  court  erred  in  not  giving  it  in  charge  to  the  jury.  The  defendant  entered 
upon  the  land  by  virtue  of  a  deed  executed  by  the  plaintiff  upon  the  express 
agreement  that  whenever  defendant  should  sell  enough  to  reimburse  himself 
out  of  the  proceeds  for  effecting  a  partition  with  other  pai*ties,  and  to  pay  a 
debt  owing  him,  that  he  would  reconvey  the  residue  to  the  plaintiff.  Defend- 
ant had  realized  sufficient  funds  for  this  purpose  from  the  sale  of  a  portion  of 
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the  land  prior  to  the  begiDning  of  this  suit.  It  is  said  that  "under  no  circum- 
stances can  a  trustee  claim  or  set  up  a  claim  to  trust  property  adverse  to  the 
cestui  que  trusU  nor  can  he  deny  his  title. "  1  Perry,  Trusts,  pp.  539, 540,  §  433. 
This  doctrine  meets  our  unqualified  approval.  A  contrary  rule  would  render 
it  extremely  hazardous  to  intrust  property  to  another;  and  would  in  many  in- 
stances enable  an  unscrupulous  trustee  to  profit  by  violating  the  terms  of  his 
agreements.  It  follows  that  in  our  opinion  there  was  no  error  in  the  failure 
of  the  court  to  charge  in  reference  to  an  outstanding  title. 

It  is  insisf:ed  that  there  was  error  in  the  charge  of  the  court  in  reference  to 
what  was  required  of  defendant  under  his  plea  of  limitation  to  bar  plaintiff's 
right  of  recovery,  in  that  it  excluded  any  state  of  case  except  that  of  defend- 
ant's making  known  to  plaintiff  that  he  had  repudiated  the  trust;  thereby  ex- 
cluding all  facts  and  circumstances  that  were  or  might  have  been  known  to 
the  plaintiff  by  the  exercise  of  reasonable  diligence,  from  which  it  could  have 
been  inferred  that  defendant  had  repudiated  the  trust.  The  substance  of  the 
charge  given  was,  if  the  deed  was  executed  upon  an  agreement  th^rt  defendant 
would  reconvey  the  land  to  the  plaintiff  upon  the  happening  of  certain  things, 
then  defendant  could  not  prescribe  under  the  five-years  statute,  as  against  the 
plaintiff,  until  he  had  repudiated  the  trust,  and  made  it  known  to  plaintiff. 
We  think  there  was  no  error  in  the  charge  as  given;  and  it  is  well  settled 
that,  if  defendant  desired  a  more  specific  charge,  he  should  have  requested  it. 
Robinson  v.  VamelL  16  Tex.  382;  Fowler  v.  Waller^  25  Tex.  695;  Powell  v. 
Haley,  28  Tex.  52;  Teal  v.  Terrell,  48  Tex.  498. 

It  is  claimed  that  there  was  error  in  refusing  to  suppress  the  deposition  of 
Mrs.  Emma  Xewton,  who  testified  at  the  instance  of  plaintiff.  The  ground 
of  the  motion  is  that  the  interrogatories  are  leading.  A  number  of  questions 
were  propounded  to  this  witness  the  most  of  which  were  not  leading,  though 
some  were.  The  objection  was  to  the  interrogatories  as  a  whole.  We  are  of 
opinion  that  the  motion  should  have  pointed  out  the  particular  interrogatories 
considered  leading.  This  not  having  been  done,  it  did  not  become  tiie  duty 
of  the  court  to  search  through  the  record  to  determine  which  were  leading, 
and  there  was  no  error  in  refusing  to  suppress.  Plant  v.  Barclay^  56  Ala. 
561;  Whitaker  y.Sigler,  44  Iowa,  420;  Barrett  v.  Tewksbury,  18  Cal.334. 

Defendant  requested  the  court  to  charge  the  jury  that  **in  order  to  make  a 
deed  of  trust  out  of  a  deed  absolute  on  its  face,  or  to  ingraft  a  piirol  trust 
upon  such  absolute  deed,  it  requires  the  clearest  and  most  positive  proof  of 
such  fact;  and  unless  plaintiff  has  made  such  proof  you  will  find  for  defend- 
ant,*'— the  refusal  to  give  which  is  assigned  as  enor.  Such  a  degree  of  proof 
has  never  been  required  by  the  courts  of  this  or  any  other  state,  so  far  as  we 
are  advised,  and  it  was  properly  refused.  The  court  had  already  charged  the 
jiiry  that  the  burden  was  on  the  plaintiff  to  establish  the  alleged  parol  trust  to 
the  satisfaction  of  the  jury.  If  the  jury  was  satisfied,  the  trust  must  neces- 
sarily have  been  fully  and  clearly  proven,  and  no  further  charge  on  the  subject 
was  necessary. 

Appellnnt  makes  the  proposition  that  the  pleading  and  evidence  of  plaintiff 
show  that  he  has  no  legal  or  equitable  title  to  the  portion  of  the  William 
Campbell  league  adjudged  to  him,  and  fail  to  identify,  if  any,  the  portion  he 
is  entitled  to  recover;  and  claims  that,  the  error  being  apparent  of  record, 
the  judgment  should  be  reversed.  This  is  a  mixed  question  of  law  and  fact, 
the  determination  of  which  requires  an  examination  and  comparison  of  both 
the  pleadings  and  evidence  of  the  plaintiff,  and  is  not  an  error  of  law,  appar-  ' 
ent  of  record,  that  this  court  is  authorized  to  consider  without  being  assigned. 
We  have,  however,  examined  plaintiff's  petition  and  the  judgment  of  the 
courl,  and  find  that  the  petition  concedes  title  to  the  persons  holding  portions 
of  the  Campbell  league  under  prior  sales,  and  also  to  the  parties  to  whom  por- 
tions were  allotted  in  the  partition  of  plaintiff*s  mother's  estate;  that  the  120 
acres  allotted  to  Mrs.  Price,  and  now  claimed  by  defendant,  are  expressly  recog- 
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nized  in  the  petition  as  belonging  to  her;  and  that  the  judgment  follows  the 
petition.     We  fail  to  see  how  defendant  is  prejudiced  bj  the  judgment. 

There  being  no  error  in  the  record,  we  report  that  the  judgment  should  be 
athrmed. 

Willie,  C.  J.  The  within  report  of  the  commissioners  of  appeals  exam- 
ined, their  opinion  adopted,  and  the  judgment  alhrmed. 

NOTE. 

Trusts— Statute  of  Limitations.  As  between  a  trustee  of  an  express  trust  and  his 
cestui  que  trust,  neither  lapse  of  time,  nor  any  defense  analogous  to  the  statute  of  lim- 
itations, can  affect  the  rignt  of  the  beneficiary  to  redress,  Preston  v.  Walsh,  10  Fed. 
Rep.  315;  where  there  has  been  no  denial  or  repudiation  of  the  trust,  Bostwick  v.  Dick- 
son, (Wis.)  26  N.  W.  Rep.  549;  Reihl  v.  Likowski,  (Kan.)  6  Pac.  Rep.  886;  or  adverse 
•claim  made  by  the  trustee.  Bacon  v.  Rives,  1  Sup.  Ct.  Rep.  8.  But  when  the  trustee  de- 
nies the  right  of  the  beneficiary,  and  his  relation  to  the  latter  in  respect  of  the  trust 
property  becomes  adverse,  lapse  of  time  from  the  period  of  disavowal  may  constitute  a 
bar  in  equity  to  the  eranting  of  relief  to  the  cestui  que  trust  Ward  v.  Harvey,  (Ind. )  12 
N.  E.  Rep.  899 ;  Speldell  v.  Henrici,  15  Fed.  Rep.  753.  In  the  case  of  Etting  v.  Marx's  Ez'r, 
4  Fed.  Rep.  673,  the  trustee  had  invested  the  funds  of  the  trust-estate  in  Confederate 
bonds,  ana  the  right  of  the  beneficiaries  to  redress  was  held  to  be  barred  bv  their  acquies- 
cence in  such  illegal  investment  for  a  period  of  12  years  after  they  could  have  sued  the 
trustee,  and  during  which  time  equities  in  favor  of  third  persons  had  arisen.  The  court, 
on  reviewing  the  authorities,  held  it  to  be  a  ^settled  doctrine  of  equity  jurisprudence 
that  men  may  bar  themselves  of  equitable  rights  by  such  acquiescence  as,  if  those  equi- 
ties were  enforced,  would  injuriously  affect  the  rights  of  third  parties, "  and  that,  in 
considering  this  acquiescence  and  its  results,  no  reference  will  be  had  by  a  court  of 
equity  to  the  statute  of  limitations.  The  rule  that  the  statute  has  no  application  in  the 
case  of  a  trust  is  only  true  of  pure  or  direct  trusts.  It  is  not  true  of  Implied  and  con- 
structive trusts  where  there  is  concurrent  equity  and  law  jurisdiction.  Newsom  v. 
Board  Com'rs,  (Ind.)  8  N.  E.  Rep.  163;  Churchman  v.  City  of  Indianapolis,  (Ind.)  11 
N.  £.  Rep.  801.  In  the  case  of  a  constructive  trust,  the  statute  begins  to  run  in  fa- 
vor of  the  one  having  the  legal  estate  from  the  time  when  the  equitable  rights  of  the 
other  party  accrued.  Taylor  v.  HoUnes,  14  Fed.  Rep.  499.  Where  there  is  concurrent 
jurisdiction  in  the  courts  of  law  and  equitv.  the  statute  mav  be  pleaded  with  the  same 
effect  in  the  one  court  as  in  the  other.  York^s  Appeal,  (Pa. )  2  Atl.  Kep.  65.  But  whether 
the  trust  be  express  or  implied,  the  statute  does  not  commence  to  run  affainst  a  cestui 
que  trust  in  possession  until  the  date  of  his  ouster  therefrom.  Lakin  v.  Mining  Co.,  25 
Fed.  Rep.  837;  Hostetter  v.  NoUinger,  (Pa.)  12  AtL  Rep.  741. 


Bblbaze  et  ah  v.  Ratto. 
{Supreme  Court  of  Texas,    February  7, 1888.) 
1.  Deed — Acknowledgment — Form— Validitt. 

Rev.  St.  Tex.  %  4312,  provides  that  the  certificate  of  acknowledgment  of  a  deed 
**must  be  substantially  as  follows :  *  Before  me, ,  on  this  day  personally  ap- 
peared   ,  known  to  me,' "  etc.    Held,  that  a  certificate  which  literally  complies 

with  this  form,  except  in  using  "I"  instead  of  the  words  "Before  me, "  is  good,  and 
entitles  the  deed  to  be  recordea. 
-2.  Judgment— Lien— Record— Priority  over  Record  of  Deed. 

Where  an  abstract  of  judgment  ia  filed  for  record  prior  to  the  deposit  of  a  deed, 
.and  is  recorded  the  day  after  the  deposit  of  said  deed,  but  before  the  deed  is  actually 
recorded,  held^  under  Rev.  St.  Tex.  3159,  providing  that  "an  abstract  of  judgment 
shall  operate  as  a  lien,  from  the  date  of  its  record  and  index,  on  all  real  estate,  "etc., 
and  by  virtue  of  Rev.  St.  Tex.  4299,  declaring  that  deeds  "shall  be  deemed  recordea 
from  the  time  they  are  deposited  with  the  proper  officer  for  record  ,if  properly  au- 
thenticated, "  the  party  claiming  under  the  deed  has  a  title  good  against  the  lien  of 
the  judgment. 

Appeal  from  district  court,  Galveston  county. 

Action  of  trespass,  by  Thomas  Katto,  appellee,  against  J.  L.  Belbaze  and 
^others,  appellants. 

Stayton,  J.  This  is  an  action  of  trespass  to  try  title,  brought  by  the  ap- 
pellee to  recover  lots  in  the  city  of  Galveston.  The  property  formerly  be- 
longed to  J.  L.  Belbaze^  against  whom  T.  Ratto  and  A.  P.  Luckett,  on  Octo- 
ber 9,  1885,  recovered  a  judgment  In  the  district  court  for  Galveston  county 


Digitized  by  VjOOQIC 


502  SOUTHWESTKRN  REPORTER.  [TeX, 

for  $510.  On  February  15. 1886,  an  abstract  of  that  judgment  was  filed  with 
the  county  clerk  of  this  county  for  record ;  but  it  was  not  recorded  until  March 
6,  1886.  On  May  26,  1886,  an  execution  issued  under  tliat  judgment,  which^ 
on  June  8th  following,  was  levied  on  the  property  in  controversy,  and  oa 
July  6, 1886,  it  was  sold.  At  that  sale  the  appellee  became  ihe  purchaser,  an* 
received  a  deed  from  the  sheriff,  which  was  duly  recorded  on  July  8th.  Sc 
stands  the  appellee's  title.  On  February  24,  1886,  Belbaze,  to  secure  to  the 
Island  City  Savings  Bank  the  sum  of  ;^1,000  which  he  owed  it,  executed  to 
N.  Weeks  a  trust  deed  on  the  property,  which  empowered  him,  as  trustee,  to 
sell  it  for  the  payment  of  the  debt  due  the  bank.  That  instrument  was  filed 
for  record  in  the  office  of  the  county  clerk  for  Galveston  county  on  March  5, 
1886,  and  on  the  19th  of  that  month  it  was  duly  recorded,  upon  a  certificate 
of  acknowledgment  which  was  as  follows : 

** State  of  TexaSr  County  of  Galveston :  I.  P.  S.  Wren,  county  clerk  in  and 
for  Galveston  county,  on  this  day  personally  appeared  J.  L.  Belbaze,  known 
to  me  to  be  the  person  whose  name  is  subscribed  to  the  foregoing  and  annexed 
instrument,  and  acknowledged  to  me  that  he  executed  the  same  for  the  pur- 
poses and  considerations  therein  expressed.  In  testimony  whereof  I  have 
hereunto  signed  my  name  and  affixed  my  seal  of  office  on  this  24th  diiy  of 
February,  A.  D.  1886. 
[Seal.]  "P.  S.  Wren,  Clerk  of  the  County  Court,  Galveston  County." 

On  September  II.  1886,  the  trustee,  Weeks,  in  pursuance  of  the  power  con- 
ferred on  him  by  the  trust  deed,  sold  the  property,  and  at  that  sale  H.  Kemp- 
ner  became  the  purchaser.  The  cause  was  tried  without  a  jury,  and  on  these 
facts  a  judgment  was  rendered  in  favor  of  the  plaintiff. 

The  statute  provides  that  any  person  who  has  obtained  a  judgment  may  pro- 
cure an  abstract  of  it,  which  is  required  to  show  certain  facts;  and  it  then 
provides  that,  "when  any  such  abstract  as  is  provided  for  in  the  three  preced- 
ing articles  is  presented  to  the  clerk  of  tl\e  county  court  for  record,  he  shall 
file  and  immediately  record  the  same  in  the  judgment  record,  noting  in  such 
record  the  day  and  hotirof  such  record,  and  shall  also  at  the  same  time  enter  it 
upon  the  index."  Rev.  St.  3157.  "The  index  to  such  judgment  record  shall  be 
alphabetical,  and  shall  show  the  name  of  each  plaintiff  and  of  each  defendant 
in  the  judgment,  and  the  number  of  the  page  of  the  book  upon  which  the  ab- 
stract is  recorded. "  Rev.  St.  8158.  "  When  any  judgment  has  been  recorded  and 
indexed  as  provided  in  the  preceding  articles,  it  shall,  from  the  date  of  such  rec- 
ord and  index,  operate  as  a  lien  upon  all  of  the  real  estate  of  the  defendant  situ- 
ated in  the  county  where  such  record  and  index  are  made,  and  upon  all  real 
estate  which  the  defendant  may  thereafter  acquire  situated  in  said  county." 
Rev.  St.  8159.  Instruments  which,  under  the  general  registration  laws,  are 
required  or  permitted  to  be  recorded,  under  the  express  terms  of  the  statute,, 
are  deemed  recorded  from  the  time  they  are  deposited  with  the  proper  officer 
for  record,  if  they  are  properly  authenticated  for  record.  Rev.  St.  4299.  The 
statutes  which  we  have  quoted,  however,  evidence  the  intention  of  the  legis* 
lature  to  establish  a  different  rule  as  to  the  record  of  abstracts  of  judgments; 
and  it  is  too  clear  that  they  are  not  deemed  recorded  until  recorded  in  fact. 
It  is  equally  clear  that  it  was  the  intention  of  the  legislature  to  give  a  judg- 
ment lien  only  from  the  time  the  abstract  was  actually  recorded,  and  the  in- 
dex required  made.  The  appellee,  then,  took  no  right  under  the  record  of  the 
abstract  of  the  judgment  against  Belbaze,  and  the  appellant  Kempner  has  the 
superior  right  to  the  land,  if  the  deed  of  trust  through  which  he  claims  was 
properly  authenticated  for  record.  The  court  below  held  that  it  was  not,  and 
on  this  ground  entered  a  judgment  for  the  plaintiff. 

The  statute  provides  that  "the  acknowledgment  of  an  instrument  of  writ- 
ing, for  the  purpose  of  being  recorded,  shall  be  by  the  grantor  or  person  whe 
executed  the  same  appearing  before  some  officer  authorized  to  take  such  ac- 
knowledgment, and  stating  that  he  had  executed  the  same  for  the  considera^ 
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tion  and  purpose  therein  stated;  and  the  officer  taking  such  acknowledgment 
shall  make  a  certificate  thereof,  sign  and  seal  the  same  with  his  seal  of  office. '' 
Rev.  St.  4808.  The  statute  gives  a  form  for  the  certificate  of  an  ordinary  ac- 
knowledgment, which  it  declares  must  be  substantially  followed;  but  a  fail- 
ure to  follow  this  in  a  matter  not  affecting  the  substance  will  not  vitiate  the 
certificate.  It  is  conceded  that  if  we  substitute  the  words  "Before  me"  for 
the  pronoun  '*!/'  with  which  the  certificate  of  authentication  begins,  the  cer- 
tificate would  be  strictly  and  literally  in  compliance  with  the  form  prescribed 
by  the  statute;  but  it  is  claimed  that  the  want  of  these  words  renders  it  in- 
sufficient. The  certificate  states  that  the  person  whose  deed  the  instrument 
purports  to  be  "personally  appeared;"  by  which,  if  we  give  to  the  words  their 
usual  meaning,  we  are  to  understand  that  the  grantor  in  person  came,  etood 
before  or  in  the  presence  of  the  officer.  The  word  "appeared,"  used  in  such 
a  connection  as  we  here  find  it,  evidences  as  fully  as  would  the  words  "Before 
me"  the  fact  that  the  grantor  came  before  the  person  to  whom  he  appeared  in 
order  to  invoke  some  official  action.  That  the  grantor  appeared  before  some 
one  is  clear,  if  the  certificate  be  not  false;  and,  in  the  face  of  the  declaration 
in  the  certificate  that  "J.  L.  Belbaze  *  *  *  acknowledged  to  me  that  he 
executed  the  same  for  the  purposes  and  considerations  therein  expressed,"  no 
reasonable  conclusion  can  be  reached  other  than  that  the  grantor  appeared  for 
the  purpose  of  making  that  declaration  before  the  officer,  that  he  might  cer- 
tify it,  and  thus  authenticate  the  instrument  for  record.  The  instrument  to 
be  acknowledged  was  evidently  in  the  hands  of  the  officer,  for  otherwise  he 
could  not  have  placed  on  it  the  certificate  which  it  now  beai's.  It  was  neces- 
sary that  he  should  have  it  in  his  possession,  that  he  might  ascertain  from  it 
whether  it  purported  to  be  executed  by  the  person  who  appeared  before  him; 
for  to  the  identity  of  the  person  he  was  required,  as  he  did,  to  certify.  It  la 
not  to  be  presumed  that  the  officer  obtained  possession  of  the  paper  in  some 
unlawful  manner,  or  that  he  used  it  for  a  purpose  not  intended  by  its  maker. 
Suppositions  are  indulged  as  to  states  of  fact  which  may  have  existed  under 
which  the  officer  made  the  certificate,  as  that  "the  maker  of  a  trust  deed  may 
have  appeared  before  a  court  and  jury  as  a  witness,  and,  in  answer  to  an  in« 
terrogatory  from  P.  S.  Wren,  may  have  then  acknowledged  to  Wren  that  he 
(Belbaze)  executed  the  instrument  for  the  purposes  and  considerations  therein 
expressed;"  and  it  is  urged  that  in  such  case  the  acknowledgment  would  not 
be  one  made  t>efore  the  officer  in  his  official  capacity,  with  a  viewtoauthenti-- 
eate  the  instrument  for  record.  A  certificate  to  authenticate  an  instrument 
for  record,  given  by  an  officer  under  such  circumstances,  would  probably  ren- 
der the  officer  guilty  of  a  felony,  (Pen.  Code,  236;)  for  the  words  "appeared** 
and  "acknowledged  to  me,"  and  in  such  a  connection,  imply  that  the  appear* 
ance  was  made  and  the  acknowledgment  given  by  the  grantor  before  the  per- 
son making  the  certificate  in  his  official  capacity,  and  with  intent  that,  by  the 
use  of  his  official  power,  signature,  and  seal  of  office,  he  might  authenticate 
the  instrument  for  record.  It  is  asked,  before  whom  did  the  grantor  appear? 
Looking  to  the  entire  certificate,  the  only  reasonable  answer  that  can  be  givezi 
to  this  inquiry  is  that  he  appeared  before  the  only  other  person  whose  name 
appears  in  or  to  the  certificate;  that  he  appeared — came  into  the  presence  of 
— ^the  officer  to  whom  he  acknowledged  that  he  executed  the  instrument  for 
the  purposes  and  considerations  named  in  it;  appeared  before  the  person  who 
declared  that  he  knew  him  to  be  the  person  whose  name  was  subscribed  to 
the  instrument  then  presented.  Any  other  construction  seems  to  us  to  da 
violence  to  the  language  used. 

We  are  of  opinion  that  the  certificate  to  the  trust  deed  was  sufficient  to  en« 
title  it  to  record;  and  that  having  been  recorded  before  the  appellee  acquired 
any  lien  oo  the  property  embraced  in  it,  either  by  record  of  the  abstract  of 
the  judgment  or  levy  of  exeeution,  the  title  of  the  appellant  Kempner  to 
the  property  in  controversy  must  be  sustained.    The  judgment  of  the  court 
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below  will  therefore  be  reversed,  and  judgment  here  rendered  that  the  appel- 
lee take  nothing  by  his  action,  and  that  the  appellants  recover  all  costs  in  this 
court  and  in  the  court  below  incurred.     It  is  so  ordered. 


DwYER  V.  Gulf,  C.  &  S.  P.  R.  Co. 

(Supreme  Cov/rt  of  Texas.    February  7, 1888.) 

Railroad  CIompanies— Refusal  to  Dbliver  Goods— Statutory  Rboulation. 

Under  the  Texas  statute  requiring  a  railroad  company  to  deliver  up  the  posses- 
sion of  goods  to  the  owner  or  consignee  upon  payment  of  the  freight  charges  as 
shown  by  the  bill  of  lading,  and  prescribing  a  penalty  for  a  refusal  so  to  do,  a  rail- 
road company  has  no  right  to  impose  as  a  condition  the  surrender  of  the  bill  of  lading, 
where  the  goods  have  been  hauled  over  connecting  roads,  and  the  freight  charges 
as  shown  by  the  way-bill  are  greater  than  those  in  the  bill  of  lading,  any  custom  to 
the  contrary  notwithstanding. 

Ck)mmissioners'  decision.     Appeal  from  district  court,  Washington  county. 

This  is  an  action  brought  by  Dwyer,  the  appellant,  against  the  Gulf,  Col- 
orado &  Santa  Fe  Railroad  Company,  appellee,  to  recover  the  statutory  pen- 
alty for  its  refusal  to  deliver  to  the  owner  and  consignee  a  car-load  of  nails, 
on  his  tendering  payment  of  the  freight  charges  as  shown  by  the  bill  of  lading. 

Maltbie,  J.  The  question  to  be  determined  is,  can  a  railroad  company  in 
this  state  lawfully  refuse  to  deliver  goods  in  its  possession  to  the  owner  or 
consignee  upon  tender  of  the  freight  charges  as  shown  by  bill  of  lading,  where 
the  goods  have  been  hauled  over  connecting  roads,  and  the  charges  shown  by 
the  way-bill  are  greater  than  those  on  bill  of  lading,  unless  it  be  surrendered 
to  the  carrier?  Action  1  of  an  act  of  the  legislature  provides  that  it  shall  be 
unlawful  for  any  railroad  company  to  collect,  or  attempt  to  collect,  from  the 
owner  or  consignee  of  any  goods,  wares,  or  merchandise  a  greater  sum  for 
transporting  the  same  than  is  specified  in  the  bill  of  lading.  Section  2  de- 
clares that  any  railroad  company,  having  possession  of  goods,  wares,  or  mer- 
chandise, shall  deliver  the  same  to  the  owner  or  consignee  upon  payment  of 
freight  charges  as  shown  by  bill  of  lading;  while  section  8  prescribes  a  pen- 
alty for  refusing  to  deliver  the  goods,  wares,  and  merchandise  upon  payment 
or  tender  of  the  freight  charges  as  shown  by  the  bill  of  lading.  Gen.  Laws, 
passed  at  Call  Sess.  17th  Leg.  p.  35.  A  car-load  of  nails  was  shipped  from 
Pittsburgh,  Pa.,  over  several  lines  of  road,  including  that  of  appellee,  to  Thomas 
Dwyer,  the  appellant,  at  Brenham,  Tex.  Dwyer  tendered  the  freight  as  shown 
by  the  bill  of  lading,  and  demanded  the  nails.  Appellee  refused  to  deliver 
them  unless  the  appellant  would  surrender  the  bill  of  lading;  claiming  that 
the  freight  charges  as  shown  by  bill  of  lading  was  less  than  that  shown  by 
way-bill  accompanying  the  goods,  and  that  the  bill  of  lading  was  necessary  or 
convenient  for  it  in  making  settlement  of  the  freight  with  the  other  roads,  as 
it  would  have  to  settle  for  the  amount  charged  in  way-bill  unless  a  different 
rate  was  shown  to  have  been  fixed  by  contract.  It  was  proven  that  a  custom 
had  existed  at  Brenham  and  other  places  for  several  years  for  owners  and  con- 
signees of  goods  to  surrender  bills  of  lading  to  the  delivering  carrier,  under 
like  circumstances,  upon  its  delivering  the  goods  to  them.  It  was  also  proven 
that  the  amount  charged  in  the  way-bill  was  greater  than  that  in  the  bill  of 
lading,  and  that  appellee  demanded  the  latter  sum  only.  It  was  shown  that 
the  bill  of  lading  was  useful  to  appellee  in  making  settlements  with  other 
roads  and  its  station  agent;  and  that  it  was  useful  to  appellant  after  the  de- 
livery of  the  goods,  when  it  became  necessary  to  make  a  claim  against  some 
one  on  account  of  the  goods  being  damaged,  which  rarely  occurred.  But  it 
was  shown  that  appellant  had,  before  this,  surrendered  a  bill  of  lading  to  ap- 
pellee, and  that,  it  becoming  necessary  to  institute  suit  on  account  of  the  dam- 
aged condition  of  the  goods,  demand  was  made  on  the  station  agent  at  Bren- 
ham, to  whom  it  had  been  delivered,  that  it  be  restored;  but  the  agent  failed 
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to  return  it,  for  the  alleged  reason  that  it  had  been  sent  to  the  general  office 
of  the  company,  and  could  not  be  had. 

Under  these  facts,  can  appellee  lawfully  withhold  the  goods?  It  has  been 
said,  as  we  think  upon  sound  reasoning,  "that  as.  in  general,  a  bill  of  hiding 
is  assignable  by  the  consignee,  and  sometimes  by  the  consignor,  so  as  to  ren- 
der the  carrier  liable  to  make  delivery  to  the  assignee,  it  seems  no  unreasona- 
ble regulation  to  require  the  production  of  the  bill  of  lading  as  a  condition  of 
delivery."  Bass  v.  Glover,  63  Ga.  746.  And  again  it  is  said:  "When  a  car- 
rier delivers  goods,  he  has  the  right  to  demand  of  the  party  receiving  them 
some  written  evidence  that  he  has  done  so;  and,  if  the  party  refuses  to  give  a 
receipt,  it  will  be  a  good  defense  to  the  action  for  the  goods."  Skinner  v. 
RaUroadt  12  Iowa,  191.  These  requirements  are  obviously  just  and  reason- 
able, and  in  strict  accord  with  the  habits  and  customs  of  business  men  every- 
where; and  the  refusal  to  perform  such  reasonable  requests  should  be  a  suffi- 
cient excuse  for  the  carrier  to  refuse  to  deliver  the  goods,  as  experience  dem- 
onstrates that  such  precautions  are  necessary  to  avoid  disputes,  lawsuits, 
And  losses,  and  the  performing  such  requirements  could  in  no  event  entail 
loss  or  inconvenience  on  the  consignee  or  owner  of  the  goods.  In  the  bill  of 
lading  there  is  a  stipulation  that  this  receipt  is  to  be  presented  without  altera- 
tion or  erasure;  and  it  seems  a  fair  inference  of  the  statute  that  the  bill  of 
lading  should  be  presented  to  the  delivering  carrier,  that  it  might  be  satisfied 
of  its  authenticity,  as  well  as  the  correctness  of  the  freight  charges,  before 
paying  them.  But  we  do  not  believe  that  it  follows  that  the  bill  of  lading 
should  be  surrendered,  from  the  fact  that  it  Is  required  to  be  presented  in 
order  to  obtain  possession  of  the  goods.  It  is  claimed  that  after  possession  of 
the  goods  has  b^n  delivered  to  the  owner  as  consignee,  the  bill  of  lading  be- 
^X)me8  the  property  of  the  carrier,  and  that  the  carrier  is  entitled  to  the  pos- 
session of  it.  Upon  like  reason,  as  is  claimed,  the  maker  of  a  note,  upon  pay- 
ment, is  entitled  to  the  possession  as  against  the  payee.  The  instances  are 
not  analogous,  for,  after  the  note  is  paid,  it  is  entirely  useless  to  the  payee; 
■and  this  may  be  the  reason  of  the  aniversal  custom  of  surrendering  the  note, 
instead  of  executing  a  receipt  for  its  payment.  But,  as  before  suggested,  the 
bill  of  lading  may  be  of  use  to  the  consignee  or  owner  of  the  goods  after  a  de- 
livery has  been  made.  It  must  be  conceded  that  the  bill  of  lading  was  at  one 
lime  the  property  of  the  owner  of  the  goods,  and  it  is  not  perceived  how  the 
delivery  of  them  could  destroy  his  right  in  this  propei-ty  without  his  consent. 
If  the  right  to  the  bill  of  lading,  which  is  both  a  receipt  and  a  contract  in 
writing,  passed  to  the  carrier  upon  the  delivery  of  the  goods,  there  would  be 
no  nec^  to  invoke  the  law  of  custom;  but,  if  it  did  not,  it  follows  that  the 
owner  could  not  be  deprived  of  it  without  his  consent.  And  it  is,  we  think, 
unreasonable  that  a  custom  should  require  the  surrender  of  a  valuable  right, 
in  order  to  obtain  possession  of  property  that  the  law  without  condition  or 
qualification  requires  should  be  delivered.  A  use  or  custom  contrary  to  the 
•command  of  a  statute  is  void.  1  Bl.  Comm.  77;  Noble  v.  Durell,  3  Term  B. 
271;  Lawson,  Usages  &  Gust.  453.  A  statute  of  the  state  commands  the  car- 
rier, upon  tender  of  the  freight  charge  as  contained  in  the  bill  of  lading,  to 
deliver  the  goods.  This  cannot  be  avoided  by  making  an  unreasonable  de- 
mand upon  the  consignee  as  a  condition  precedent  to  obeying  the  law.  As 
well  might  it  demand  the  payment  of  money  as  the  surrender  of  a  valuable 
right.  A  duplicate  or  copy  of  the  bill  of  lading  would  haveauswered  the  car- 
rier's purpose,  because  the  value  of  property  is  small,  and  the  probability  of 
its  being  nmde  by  the  owner  remote  does  not  authorize  the  taking  of  it.  by 
•coercing  the  owner  to  surrender  it,  in  order  to  obtain  property  to  which  he 
was  otherwise  entitled,  though  the  owner  or  consignee  might  be  required  to 
comply  with  any  reasonable  regulation  necessary  to  protect  the  earner  from 
loss  on  account  of  delivering  up  the  goods;  and  any  reasonable  regulation 
jiecessary  to  the  protection  of  the  carrier,  and  not  detrimental  to  the  rights 
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of  the  owner  or  consignee,  would  not  be  in  contravention  of  the  reason  and 
spirit  of  the  statute. 

For  the  reasons  herein  stated  we  are  of  opinion  that  tlie  judgment  should 
be  reversed,  and  the  cause  remanded. 

Willie,  C.  J.    Report  of  commissioners  of  appeals  examined,  their  opin- 
ion adopted,  and  the  judgment  reversed,  and  cause  remanded. 


Bridges  et  ux,  v,  Johnson  et  al. 
{Supreme  Court  of  Texas.    February  7, 1888.) 

1.  Homestead — Acquirement — Adverse  Possession— Conveyance. 

One  who  has  been  in  the  peaceable  and  adverse  possession  of  land  for  more  than 
10  years,  occupying  it  as  his  homestead,  thereby  acquires  a  title  such  that  a  valid 
transfer  can  only  be  made  in  the  manner  prescribed  by  statute  for  the  conveyance 
of  a  homestead.^ 

3.  Boundaries— Recoonition— Estoppel. 

A  parol  adjustment  entered  into  between  adjoining  owners,  in  contention  over 
the  boundaries  of  land,  does  not  operate  as  an  estoppel  where  the  party  setting  it 
up  has  not  changed  his  position  for  the  worse,  nor  the  other  party  acquired  any  rignt» 
under  it. 

Commissioners'  decision.    Appeal  from  district  court,  Grimes  county. 

This  is  an  action  of  trespass  to  try  title,  brought  by  E.  L.  Bridges  and  wife, 
the  appellants,  against  Johnson  and  Muldrow,  appellees.  Muldrow  had  pur- 
chased  a  lot  in  a  certain  block,  and  inclosed  it  in  accordance  with  the  bound* 
aries  as  pointed  out  to  him  by  his  vendor,  but  in  fact  the  land  inclosed  and 
occupied  by  him  included  a  portion  of  lots  2  and  3  in  the  same  block.  After 
undisturbed  possession  by  the  defendant  for  more  than  10  years,  the  plaintiff 
attempted  to  inclose  lots  2  and  3,  when  a  parol  agreement  was  claimed  to  have 
been  made,  by  which  the  defendant  was  to  take  a  part  of  the  land  in  contro- 
versy, and  the  plaintiff  another  portion;  but  no  papers  were  made,  and  no 
money  passed.    Both  Muldrow  and  his  wife  participated  in  the  agreement. 

Acker,  J.  The  questions  presented  in  this  record  are:  (1)  It  being  ad- 
mitted that  Muldrow  had  had  peaceable  and  adverse  possession  of  the  land 
in  controversy,  cultivating,  using,  and  enjoying  the  same  as  a  homestead, 
for  more  than  10  years,  did  he  thereby  acquire  perfect  title  thereto,  which 
could  not  be  divested  except  in  the  manner  prescribed  by  our  statutes  for 
conveying  the  homestead?  (2)  Was  the  parol  adjustment  entered  into  bo* 
tween  Muldrow  and  wife  and  appellant  binding,  and  are  appellees  thereby 
eetopped  to  deny  appellants'  right  to  recover  the  parts  of  lots  2  and  3  that 
had  been  inclosed  and  occupied  by  appellees  for  more  than  10  years  prior 
to  the  adjustment?  Naked  possession  for  the  length  of  time,  and  with  the 
incidents,  enumerated  in  the  statute,  invest  the  possessor  with  title  to  the 
land  as  fully  and  effectually  as  if  the  title  had  been  acquired  by  patent;  and 
a  party  who  has  had  such  possession  for  10  years  may  maintain  an  action 
founded  on  the  title  thus  acquired.  Moody  v.  Holcomb,  26  Tex.  714.  Mul- 
drow having  perfect  title  to  the  land  embraced  within  his  inclosure,  being  the 
head  of  a  family,  and  the  inclosure  constituting  bis  homestead,  no  part  of  it 
could  be  disposed  of  by  parol,  liev.  St.  art.  560.  Appellant  insists  that  ap- 
pellees are  estopped  to  deny  his  right  to  recover,  by  rejison  of  the  parol  adjust- 
ment entered  into  in  1881,  such  adjustment  having  been  acted  upon  and  ac- 
quiesced in  by  both  parties.  An  estoppel  in  pais  is  the  effect  of  the  voluntary 
conduct  of  a  party  whereby  he  is  precluded,  both  at  law  and  in  equity,  from 
asserting  the  rights  which  might  perhaps  liave  otherwise  existed,  either  of 
property,  of  contract,  or  of  remedy,  as  against  another  person  who  has  in 


1  See  note  at  end  of  case. 
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good  faith  relied  upon  such  conduct,  and  has  been  led  thereby  to  change  his 
position  for  the  worse,  and  who,  on  his  part,  acquires  some  corresponding 
right,  either  of  property,  of  contract,  or  of  remedy.  2  Pom.  Eq.  Jur.  §  804. 
It  does  not  appear  that  appellant  was  led  by  the  parol  adjustment  "to  change 
his  position  for  the  worse^"  nor  does  It  appear  that  appellees  "acquired  any 
corresponding  right;"  and  we  think  the  court  did  not  err  in  holding  that  ap- 
pellees were  not  estopped.  If  the  parol  adjustment  had  been  valid  and  bind- 
ing, it  appears  that  appellant  repudiated  it  by  taking  forcible  possession  of 
the  land  that  appellees  were  to  have  by  the  terms  of  the  adjustment;  and  that,- 
too,  without  tendering  a  deed,  and  demanding  compliance  on  the  part  of  ap^ 
pellees. 

We  find  no  error  In  the  record,  and  are  of  opinion  that  the  judgment  of  the 
court  below  should  be  affirmed. 

Willie,  C.J.    Report  of  commissioners  of  appeals  examined,  their  opinion^ 
adopted,  and  judgment  affirmed. 

NOTE. 
Adykbsb  Pobsbssiok— What  Constitutes.  The  OGoapanoy  n^oessary  to  give  title  by' 
adverse  possession  must  be  adverse  to  the  claim  of  aU  others,  and  accompanied  by  an^ 
actuidpossession,  exclusive  in  its  character.  Richards  v.  Smith,  (Tex.)  4  S.  W.  Rep. 
571.  The  statute  of  linutations  wiU  not  run  in  favor  of  an  oocupant  of  real  estate,  un- 
less the  occupancy  and  possession  are  adverse  to  the  true  owner,  and  with  the  intent 
and  purpose  of  the  occupant  to  assert  his  ownership  of  the  property.  His  possession 
must  be  as  owner,  and  adverse  to  every  other  person.  Colvin  v.  Land  Ass'n,  (Neb.)  &y 
N.  W.  Rep.  861.  Exercising  that  dominion  over  the  thing,  and  taking  that  use  and  profit 
which  it  18  capable  of  yielding,  is  a  possession.  When  such  acts  are  so  repeated  as  tor 
show  that  they  are  done  in  the  character  of  owner,  and  not  of  an  occasional  trespasser^ 
the  possession  is  adverse.  Baum  v.  Club,  (N.  C.)  2  S.  £.  Rep.  678.  Actual  oocupanpy 
by  residence,  cultivation,  or  indosure.  or  the  erection  of  permanent  improvements,  is 
not  required  in  order  to  establish  title  by  adverse  i>ossession,  and  whether,  in  any 
oase,  title  has  been  acquired  by  length  of  iK>88e8sion,  and  to  what  extent,  and  within' 
what  limits,  must  be  determined  by  the  actual  facts.  Cooper  v.  Morris,  (N.  J.)  7  AtL 
Rep.  427;  Murray  v.  Hudson,  (Mich.)  82  N.  W.  Rep.  889;  Murphy  v.  Doyle,  (Minn.)  88 
N.  w.  Rep.  220.  Defendant  had  been  for  the  statutory  period  of  limitation  exercising 
acts  of  ownership  and  possession  of  parts  of  a  certain  strip  of  land,  the  title  to  which 
was  in  plaintiff.  The  evidence  showed  that  for  the  same  period  plaintiff  had  been  in 
actual,  continuous  possession  and  use  of  other  parts  of  such  strip.  Held,  that  such 
possession  by  defendant  was  no  defense  to  plaintifl^s  action  of  ejectment.  Railway  Co. 
V.  Mafflt,  (MO.)  6  S.  W.  Rep.  600.  When  a  mortgage  is  in  law  as  weU  as  in  equity  sim- 
ply a  lien  on  the  land  it  covers,  and  it  gives  no  right  of  possession  of  the  land,  the 
mortgagor's  possession  during  the  period  aUowed  by  the  statute  for  instituting  a  suit 
of  foreclosure  is  not  adverse  to  the  rights  of  the  mortgagee,  but  is  subordinate  thereto ; 
and  the  same  is  true  as  to  the  i>08session  of  the  mortgagor's  grantee,  although  such  - 
grantee  hold  under  covenants  warranting  the  title.  Gtoraan  v.  Sayre,  (Fla.)  8  South. 
Rep.  329.  See,  also,  as  to  the  character  of  the  occupancnr  necessary  to  constitute  ad- 
verse possession^yne  v.  Osbom,  (Mich.)  28  N.  W.  Rep.  821,  and  note;  Scott  v.  Wood- 
ruff, (Ark.)  4  S.  W.  Rep.  908;  Witt  v.  Railway  Co.,  (Minn.)_85  N.  W.  Rep.  862;  Dame  v. 
Chandler.  (Ga.)  4  S.  B.  Rep.  T65;  Todd  v.  Todd,  (ni.)  7  N.  B.  Rep.  585;  Locke  v.  Whit- 
ney, (N.  BL)  8  Atl.  Rep.  920;  Merrill  v.  Tobin,  80  Fed.  Rep.  788;  Roots  v.  Beck,  (Ind.)  9 
N.  E.  Rep.  698;  Iron-Works  v.  Wadhams,  (Mass.)  Id.  1;  Evans  v.  Templeton,  (Tex.)  6 
a  W.  Rep.  848;  Dame  v.  Chandler,  (Qa.)  4  S.  £.  Rep.  765;  Riggs  v.  RUey,  (Ind.)  15  N. 
E.  Rep.  258. 

Pbrez  V.  Canales. 

(Supreme  Ccmt  of  Texas.    February  7, 1888.) 

1.  Schools  and  School-Districts— Application  to  Pubchasb  School  Lands— Va- 

LIDITT. 

Before  the  passage  of  the  Texas  act  of  1881,  (Oen.  Laws  1881,  p.  119,)  state  school 
lands  in  an  organized  county  were  viewed  and  appraised  by  the  county  surveyor,  in 
conformity  with  the  act  of  1879,  (Gen.  Laws  1879,  p.  23,)  and  his  survey  and  report 
were  regularly  returned  to,  approved  and  adopted  tor,  the  commissioner  of  the 
general  Land-oiBce,  and  the  surveyor  authorized  to  receive  applications  for  purchase 
of  lands  included  in  his  report.  Held  sufQcient  to  sustain  an  application  for  the 
purchase  of  such  lands,  made  after  the  passage  of  the  act  of  1881,  and  in  conformity 
with  its  requirements. 
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2.  Same — School  Lakds— Reqihsites  fob  Purchase— Fobfeiturs. 

An  application  for  the  purchase  of  state  school  lands  was  duly  filed  and  approvedj 
and  the  applicant  made  the  required  cash  payment  of  one-twentieth  of  the  appraised 
value,  and  paid  the  interest  upon  the  balance  of  the  purchase  money  when  due. 
Heldj  that  his  failure  to  forward  to  the  general  land-office  his  obligation  or  promis- 
sory note  for  the  balance  of  the  purchase  money,  as  required  by  Oen.  Laws  1881,  p. 
119,  did  not  work  a  forfeiture  of  nis  right  to  the  land  applied  for. 

Commissioners'  decision.  Appeal  from  district  court,  Nueces  county ;  John 
0.  RussEix,  Judge. 

Trespass  by  Albino  Canales,  appellee,  against  Antonio  H.  Perez,  appellant, 
to  try  the  title  to  two  sections  of  land,  numbered,  respectively,  226  and  228, 
and  each  lying  about  equally  in  Nueces  and  Duval  counties.  Both  sections 
had  been  included  in  the  report  of  appraisement  of  state  school  lands  made  by 
the  surveyor  of  Nueces  county  on  February  12,  1880,  and  in  a  like  report  by 
the  surveyor  of  Duval  county  made  in  April,  1882;  and  each  surveyor  had 
been  authorized  by  the  commissioner  of  the  general  land-ofiSce  to  receive  ap- 
plications for  the  purchase  of  all  lands  included  in  his  report.  On  March  15, 
1882,  appellee  filed  his  application  with  the  surveyor  of  Nueces  county  to  pur- 
chase the  land,  and  made  the  necessary  cash  payment,  which  application  was 
approved;  but  no  promissory  note  or  obligation  for  the  balance  of  purchase 
money  was  forwarded  and  filed  in  the  land-office  until  December  10,  1884, 
after  this  suit  was  brought,  though  he  had  regularly  paid  the  annual  interest 
on  the  purchase  money.  On  June  20, 1882,  appellant  made  application  to  the 
surveyor  of  Duval  county  to  purchase  the  two  sections,  and  tendered  with  his 
application  the  full  amount  of  the  purchase  money  as  fixed  by  the  appraise- 
ment and  report;  which  application  was  approved,  money  retained,  and  the 
land  patented  to  appellant. 

McCampbell  (&  Qivens,  for  appellant.     Welch  d-  QivenSt  for  appellee. 

AcKRR,  J.  Notwithstanding  the  numerous  assignments  of  error,  all  of 
^hich  are  insisted  upon  by  appellant,  we  are  able  to  discover  in  this  record 
only  two  questions  of  any* materiality  whatever,  and  they  are:  (1)  Are  the 
"view  and  appraisement"  of  state  school  lands  in  an  organized  county,  made 
by  the  county  surveyor  under  the  act  of  1879,  (Gen.  I^ws  Sp.  Sess.  16th  Leg. 
p.  23,)  which  "view  and  appraisement"  were  regularly  returned,  adopted  and 
approved  by  the  commissioners'  court,  reported  to  the  commissioner  of  the 
general  land-office,  and  by  him  approved  prior  to  the  passage  of  the  act  of 
1881,  (Gen.  Laws  Reg.  Sess.  17th  Leg.  p.  119,)  sufficient,  together  with  the 
•payment  of  one-twentieth  of  the  appraised  value  of  the  lands,  to  support  ap- 
plications for  the  purchase  of  such  lands,  made  after  the  act  of  1881  took  effect, 
— such  "view  and  appraisement,"  and  their  return,  report,  and  approval,  con- 
forming in  all  respects  to  the  requirements  of  the  act  of  1879,  and  such  ap- 
plications to  purchase  conforming  to  the  requirements  of  the  act  of  1881 ;  said 
view  and  appraisement  having  been  continuously  recognized  and  acted  upon 
by  the  state  officers  before  and  since  the  passage  of  the  act  of  1881?  (2)  If 
such  "view  and  appraisement,"  together  with  their  return,  adoption,  report, 
approval,  and  continuous  recognition  by  the  state  officials,  are  sufficient  to 
support  such  applications  for  purchase,  does  the  purchaser  forfeit  his  claims 
to  lands  so  purchased  by  his  failure  to  send  up  his  "obligations  or  promissory 
notes"  for  the  balance  of  the  appraised  value  of  the  lands  "so  soon  as  the  ap- 
plications have  been  received  by  the  surveyor?" 

The  act  of  1879  made  no  provision  for  the  "view  and  appraisement"  of 
state  school  lands  in  unorganized  counties;  fixed  the  minimum  value  of  state 
school  lands  at  one  dollar  per  acre;  authorized  sales  to  be  made  on  10  annual 
payments;  deferred  payments  to  bear  interest  at  10  per  cent.  The  act  of  1881 
amendatory  of  the  act  of  1879  provides  for  the  "view  and  appraisement"  of 
lands  in  unorganized  counties  by  district  surveyors,  as  well  as  for  the  view 
and  appraisement  of  lands  in  organized  counties  by  county  surveyors;  fixes 
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the  minimum  value  of  lands  having  water  on  or  ooniiguous  to  them  at  $2  per 
acre,  and  $1  per  acre  for  the  school  lands ;  authorizes  sales  to  be  made  on  20 
annual  payments,  and  reduces  the  interest  on  deferred  payments  to  8  per  cent. 
Both  acts  make  substantially  the  same  provisions  for  '*view  and  appraise- 
ment," and  the  act  of  1881  provides  for  supplemental  appraisement  whenever 
the  commissioner  of  the  general  land-office  shall  deem  a  revision  of  the  "view 
and  appraisement"  necessary;  but  it  does  not  require  reappraisement  of  lands 
that  had  been  appraised  in  conformity  with  the  requirements  of  the  act  of 
1879.  As  to  whether  the  "view  and  appraisement"  are  made  in  conformity 
with  law,  both  acts  make  the  commissioner  of  the  general  land-office  the  judge, 
and  there  is  no  provision  for  appeal  from  his  decision.  Where  that  officer  has 
approved  such  "view  and  appraisement,"  and  continuously  recognized  and 
acted  upon  them  in  the  sale  of  school  lands,  such  approval,  continuous  recog- 
nition, and  action  must  be  held  conclusive  of  their  validity  in  all  contentions 
between  individuals  where  rights  are  dependent  upon  that  question.  The 
surveys  being  situated  about  equally  in  Nueces  and  Duval  counties,  in  the  ab- 
sence of  directions  from  the  commissioner  of  the  general  land-office,  the  county 
surveyor  of  either  county  might  lawfully  receive  applications  to  purchase;  and 
appellee  having  made  his  applications  to  the  surveyor  of  Nueces  county,  in  con- 
formity to  the  requirements  of  law,  prior  to  the  applications  by  appellant  to 
the  surveyor  of  Duval  county,  his  title  was  superior  to  that  of  appellant,  un- 
less his  rights  thus  acquired  had  been  forfeited. 

The  other  question  appears  to  us  to  have  been  settled  by  this  court  on  the 
former  appeal  in  this  case.  65  Tex.  294.  It  is  there  said:  "Had  the  notes 
been  executed  and  delivered  to  the  proper  officers  at  too  late  a  date  to  entitle 
Ganales  to  the  benefit  of  his  purchase,  they  would  certainly  not  have  received 
and  kept  the  money  which  he  paid  them  as  interest  on  the  notes.  The  very 
fact  that  tliey  recognized  these  payments  as  due  the  state,  and  received  and  re- 
ceipted for  tliem,  and  registered  the  obligations  under  which  they  were  paid, 
shows  that  they  recognized  the  purchase  as  valid,  and  the  obligations  as  duly 
executed."  It  is  provided  in  the  act  that  the  purchaser  shaU  send  up  his  ob- 
ligation or  promissory  note  "for  the  balance  of  the  appraised  value  of  the  land 
so  soon  as  the  application  has  been  received  by  the  surveyor;"  but  the  law 
does  not  provide  that  a  failure  to  do  so  shall  work  a  forfeiture  of  the  rights  ac- 
quired by  the  application  to  purchase,  and  the  payment  of  the  one-twentieth 
cash  payment.  It  seems  to  have  been  the  intention  of  the  legislature  to  give 
to  the  application  to  purchase,  and  the  payment  of  one-twentieth  of  the  ap- 
praised value,  the  effect  of  securing  the  land  to  the  purchaser,  subject  to  for-i 
feiture  only  upon  failure  to  pay  interest  annually,  or  upon  failure  to  pay  the 
principal  within  20  years.  Section  8  of  the  law  contains  the  following  provis- 
ion: "That  any  payment  of  principal  may  be  deferred  for  one  or  more  years, 
except  the  first  one-twentieth;  but  all  payments  of  both  principal  and  interest 
must  be  paid  inside  of  twenty  years,  and  all  interest  must  be  paid  annually." 
Canales  had  paid  the  interest  upon  the  purchase  money  annually  when  due, 
though  he  did  not  execute  and  send  up  his  obligations  to  be  registered  in  the 
general  land-office  until  two  years  and  nine  months  after  his  applications  to 
purchase,  and  payment  of  one-twentieth  of  the  appraised  value,  were  made, 
and  after  this  suit  was  brought;  but  his  obligation,  when  sent  up,  was  re- 
ceived and  registered  it  the  general  land-office,  and  filed  with  the  state  treasurer, 
and  we  think  the  delay  in  forwarding  the  obligations  could  not  now  affect  his 
rights  acquired  by  his  applications  to  purchase,  and  payment  of  one-twentieth 
of  the  appraised  value  of  the  land.  It  satisfactorily  appears  that  Perez  knew 
that  Canales  had  made  applications  to  purchase  the  land  three  months  before 
his  application  was  made  to  the  surveyor  of  Duval  county;  and  it  clearly  ap- 
pears that  the  commissioner  of  the  general  land-office  issued  patents  to  Perez 
through  inadvertence,  and  we  think  the  court  did  not  err  in  so  finding. 

In  the  view  we  hold  of  the  law  of  this  case,  other  questions  presented  are 
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immaterial,  and  we  are  of  opinion  that  the  judgment  of  the  court  below  should 
be  affirmed. 

Willie,  C.  J.    Report  of  commissioners  of  appeals  examined,  their  opinion 
Adopted,  and  the  judgment  affirmed. 


Gilbert  v.  Odum  et  <U, 
(Supreme  Court  of  Texae,    February  7, 1888.) 

1.  EviDBNOB—DBoiiiRATioNs— Title  to  LA.in>. 

A  declaration  of  an  administrator  and  heir,  made  in  the  course  of  administration 

proceedings,  tliat  he  had  become  satisfied  from  information  derived  from  other  heirs 

that  one-half  of  certain  land  Inventoried  as  assets  of  the  estate  belonged  to  another 

person,  is  not  admissible  in  evidence  against  the  grantee  of  the  land  from  the  heirs. 

^.  Samb. 

A  protest  against  the  sale  of  land,  filed  in  a  court  by  one  claiming  to  own  an  in- 
terest therein,  is  not  admissible  in  favor  of  one  claiming  such  land  under  sale  on  ex- 
ecution against  such  protestant. 
J8.  Same. 

Declarations  of  a  person  in  possession  of  land  that  he  paid  for  it.  and  it  was  pur- 
chased for  him,  are  not  admissible  in  evidence  in  favor  of  one  claiming  title  through 
him. 
Jk,  Same. 

The  Question  in  issue  being  whether  certain  land  was  purchased  by  a  former  gran- 
tee with  his  own  funds,  and  on  his  own  behalf,  or  with  the  money  of  and  in  trust 
for  another,  a  party  claiming  title  through  such  grantee,  now  deceased,  cannot 
show  that  he  in  his  life-time  told  witness  that  he  had  purchased  and  paid  for  the 
land  for  a  home  in  town. 

Commissioners'  decision.  Error  from  district  court,  Jefferson  county ;  W. 
H.  Ford,  Judge. 

O'Brien  it  John,  for  plaintiff  in  error.  22.  H,  Leonard^  for  defendants  in 
«rror. 

Maltbie,  J.  The  plaintiff  in  error.  W.  P.  Gilbert,  brought  this  suit  in  the 
district  court  of  Jefferson  county  against  Morgan  Odum  and  L.  P.  Ogtlen,  al- 
leging that  he  was  the  owner  of  an  undivided  one-half  interest  in  certain  lots 
in  the  town  of  Sabine  Pass,  and  that  defendants  owned  the  other  half,  and 
prayed  for  partition  of  the  same.  Defendants  denied  plaintiff's  claim,  and 
Averred  that  they  were  the  exclusive  owners  of  the  lots,  and  prayed  that  they 
might  be  quieted  in  their  title  and  possession.  Both  parties  claimed  from  T. 
B.  Jackson  and  wife  as  a  common  source;  who,  on  5th  day  of  February,  1875. 
joaade  a  deed  to  the  land  to  Elias  T.  Smith,  with  a  covenant  of  general  war- 
ranty. Plaintiff  claimed  title  to  one-half  of  the  land,  through  deeds  derived 
from  sales  under  judgments  and  executions  against  Louis  King;  and  averred 
that  Elias  T.  Smith  purchased  the  land  with  the  money  of  King  and  wife,  and 
held  it  in  trust  for  them;  that  King  caused  the  conveyance  to  be  made  to  Smith 
to  prevent  the  property  from  being  subjected  to  his,  King's,  debts.  Defend- 
itnts  claimed  through  deeds  made  by  the  heirs  of  Elias  T.  Smith,  who  had  died 
about  the  year  1877.  Administration  had  been  opened  in  the  county  court  of 
Jefferson  county  on  the  estate  of  Elias,  by  his  brother,  Niles  H.  Smith,  who 
made  an  attempt  to  sell  the  land,  but  failed  to  carry  it  into  execution;  and  all 
^f  the  heirs  of  Elias,  including  N.  H.  in  his  Individual  capacity,  united  in  con- 
veying the  land,  as  before  stated. 

During  the  progress  of  the  trial,  plaintiff  offered  in  evidence  an  exhibit  un- 
der oath,  iiled  in  the  county  court  by  Niles  H.  Smith,  administrator  of  the  es- 
tate of  Elias  T.  Smith  in  the  matter  of  his  estate,  but  which  was  not  acted 
upon  by  the  coui-t;  reciting  that  since  filing  the  inventory  of  Elias'  estate  he 
had  become  satisfied  from  information  derived  from  the  other  heirs  of  the  es- 
tate, that  one-half  the  property  set  out  and  claimed  therein  is  the  property  of 
Zx>uis  King,  as  claimed  hj him;  which  was  excluded  by  the  court*  and  the rul- 
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ing  is  now  Insisted  upon  as  erroneous.  It  is  not  apparent  upon  what  ground 
counsel  suppose  the  court  erred  in  rejecting  the  evidence  offered ;  the  assign- 
ment being  general,  and  there  being  no  suggestions  why  the  ruling  is  deemed 
erroneous.  It  is  presumed,  however,  that  the  exhibit  was  offered  as  an  ad- 
mission of  Niles  H.  Smith,  administrator  and  heir  of  the  estate  of  Elias  T. 
Smith,  The  fact  that  it  was  made  in  course  of  the  administration  of  the  es- 
tate would  not  autiiorize  its  admission ;  but  it  must  also  be  competent  evi- 
dence, and  pertinent  to  the  issue.  It  does  not  appear  tliat  Niles  H.  Smith  had 
personal  knowledge  as  to  the  ownership  of  the  land;  but  it  is  declared  in  the 
exhibit  that  he  had  become  satisfied  from  information  derived  from  others  that 
one-half  of  the  land  belonged  to  Louis  King.  We  are  of  opinion,  notwithstand- 
ing the  form  of  the  declaration,  and  the  fact  that  it  was  made  in  the  course 
of  judicial  proceedings,  that  it  was  heai*say,  and  inadmissible. 

The  protest  of  Louis  King  and  Homer  King,  filed  in  the  county  court,  to 
the  sale  of  the  property,  claiming  that  a  one-half  interest  in  it  belonged  to 
them,  was  a  self-serving  declaration  in  the  nature  of  hearsay,  and  clearly  in- 
admissible. 

It  is  insisted  that  there  was  error  in  refusing  to  admit  thetestimony  of  F.  C. 
McReynolds,  offered  both  before  and  after  the  deposition  of  Louis  King  had 
been  read  by  defendants,  to  the  effect  that  about  the  time  of  the  purchase  of 
said  property,  and  also  when  Louis  King  was  in  possession  of  the  premises, 
he  informed  the  witness  that  he  furnished  the  money,  and  that  the  property 
was  purchased  for  him.  This  assignment  is  predicated  on  plaintiff's  third  bill 
of  exceptions,  from  which  it  appears  that  he  proposed  to  prove  the  admissions 
and  declarations  of  Louis  King  to  McReynolds;  but  it  does  not  appear  what 
the  declarations  and  admissions  were  that  the  witness  would  testify  to,  and 
therefore  it  is  impossible  for  us  to  know  whether  material  or  not,  if  otherwise 
unobjectionable.  But  if  the  bill  of  exceptions  was  sufficient,  it  is  not  per- 
ceived for  what  purpose  the  declarations  of  Louis  King,  while  in  possession 
of  the  premises  or  at  any  other  time,  were  offered  in  evidence,  except  as  tend- 
ing to  prove  title  in  himself,  for  which  purpose  they  were  not  admissible. 
Mooring  v.  McBride,  62  Tex.  312.  Nor  would  the  fact  that  said  Louis  King 
had  testified  in  the  case  at  the  instance  of  defendants  make  his  declarations, 
which  were  otherwise  incompetent,  admissible  in  evidence.  There  was  error 
in  permitting  the  witness  King,  in  answer  to  a  question,  to  state  that  he  did 
not  and  never  did  own  any  interest  in  the  property  in  controversy ;  for  the  rea- 
son that  title  or  the  want  of  title  in  real  estate  is  a  conclusion  that  the  law 
draws  from  a  given  state  of  facts. 

There  was  error,  however,  in  permitting  the  witness  N.  H.  Smith,  in  an- 
swer to  a  question  propounded  by  defendants,  to  state  that  Elias  T.  Smith  in 
his  life-time  had  told  witness  that  he,  Elias,  had  purchased  and  paid  for  the 
lots  in  question  for  a  home  in  town.  This  declaration  is  in  the  interest  of  Elias 
T.  Smith,  hearsay,  and  inadmissible;  and  as  a  material  issue  in  the  case  is 
whether  the  lots  were  purchased  with  the  money  of  Elias  T.  Smith  or  Louis 
King,  it  necessitates  a  reversal  of  the  judgment.  We  have  examined  the  other 
assignments,  and  find  no  material  error,  but  on  account  of  the  error  referred 
to  we  are  of  opinion  that  the  judgment  should  be  reversed,  and  the  cause  re- 
manded. 

Willie,  C.  J.  Report  of  commissioners  of  appeals  examined,  their  opinion 
adopted,  and  the  judgment  reversed,  and  the  cause  remanded. 


Sinclair  et  al,  v.  Stanley. 
(Suprci7i€  Cotxrt  of  Texas,    February  7, 1888.) 

1.  TRX8PA88— FORCIBLB  EJECTMENT— RiOHT  TO  DAMAGES— ADVERSE  POSSESSION. 

Where  plainUft,  the  lessee  of  an  adverse  claimant,  entered  upon  a  vacant  city  lol 
and  erected  thereon  a  house,  of  which  he  was  in  peaceable  possession  for  seven 
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days,  defendant  has  no  right  to  inclose  the  lot,  forcibly  eject  plaintiif  or  his  serv- 
ants in  charge,  pull  down  and  destroy  the  house,  and  remove  tne  same  and  its  con- 
tents therefrom ;  and  he  will  be  liable  in  damages  for  so  doing,  although  he  may 
have  used  only  such  force  as  was  reasonably  necessary  for  the  purpose. 

2.  Same. 

In  an  action  to  recover  for  forcible  ejectment,  a  power  of  attorney  made  by  th& 
claimants  of  land  for  the  purjtose  of  ratifying  the  act  of  their  agents  in  leasing  the 
premides  is  admissible  in  support  of  plaintiff's  right,  although  made  after  the  Tease 
and  after  the  forcible  ejectment  complained  of. 

8.  Same. 

.  Where  plaintifP,  under  a  claim  of  right,  entered  iii>on  a  vacant  lot  owned  in  fact 
hj  another,  and  erected  a  house  thereon,  and,  while  in  peaceable  possession,  left  his 
minor  son  in  charge,  who.  as  plaintiff's  evidence  tended  to  show,  was  assaulted  in 
the  absence  of  the  father  by  defendants  and  their  servants,  who  destroyed  and  re- 
moved the  house  and  the  effects  therein  from  the  premises,  an  instruction  that,  if 
the  jury  should  find  that  the  son  was  assaulted,  such  fact  could  be  considered  by 
them  in  assessing  plaintiff's  damages  for  the  trespass  is  not  erroneous  when  taken 
in  connection  with  othdr  parts  of  tne  general  charge  of  the  court. 

4.  Judgment — Assignment — Reversal — ^Reassignment. 

Where  plaintiff  assigned  the  judgment  recovered  upon  a  former  trial  to  certain 
persons,  to  secure  certain  debts,  and  the  judgment  was  afterwards  reversed  by  the 
supreme  court,  and  reassigned  to  plaintiff,  he  is  thereby  restored  to  his  original 
right  of  action,  unaffected  by  such  assignment,  and  the  reassignment  does  not 
change  the  ground  of  his  recovery  upon  a  new  trial. 

5.  Witness — Impeachment— Former  Trial — Agreed  Statement  of  Facts. 

An  agreed  statement  of  facts  prepared  by  counsel  on  a  former  appeal  is  inadmis- 
sible for  the  purpose  of  oontradicting  or  affecting  the  evidence  of  a  witness  on  a 
subsequent  tiial. 

6.  New  Trial— Argument  of  Counsel. 

The  use  by  counsel,  in  argument,  of  alleged  improper  language  which  was  im- 
mediatelv  retracted,  and  withdrawn  from  the  jury,  is  not  sufficient  cause  for  re- 
versal where  there  is  no  preponderance  of  evidence  against  the  verdict,  and  noth- 
ing to  show  that  the  damages  are  excessive,  or  that  the  verdict  was  the  result  of 
prejudice  or  other  improper  influence. 

Commissioners'  decision.  Appeal  from  district  court,  Galveston  county; 
William  H.  Stewart,  Judge. 

Henry  Stanley  brought  suit  against  William  H.  Sinclair  and  James  Ravey, 
to  recover  actual  and  exemplary  damages  for  tearing  down  his  bouse  and  de- 
stroying his  goods  therein  situate,  on  the  9th  day  of  April,  1883.  It  is  alleged 
in  the  petition  that  appellee.  Stanley,  was  in  the  peaceable  possession  of  the 
house,  built  by  him  on  ground  leased  for  the  term  of  18  months,  and  had  occu- 
pied the  house  since  the  4th  day  of  April,  1883,  as  a  restaurant  and  bar-room; 
that  appellants  "  with  systematic  and  preconcerted  malice"  persecuted  him,  built 
a  fence  of  plank  nine  feet  high  around  and  against  his  house,  completely  clos- 
ing the  entrance  thereto;  that,  at  the  instance  and  on  the  affidavit  of  Sin- 
clair, he  was  arrested  on  a  charge  of  violating  the  penal  laws  of  the  state,  said 
prosecution  being  malicious  and  without  probable  cause,  and  taken  from  his 
house;  that,  when  arrested  and  taken  away,  he  left  his  son  of  tender  years  in 
charge  of  the  house;  that  after  he  was  arrested  and  taken  away  upon  a  false 
and  frivolous  charge,  in  pursuance  of  the  plot  to  injure  and  oppress  him,  de- 
fendants, with  others  acting  under  them  and  by  their  directions,  threw  his 
son  out  of  the  house,  tore  down  and  demolished  the  house,  reducing  it  to  a 
heap  of  rubbish,  and  carried  it  and  all  it^  contents  away;  that  the  value  of 
the  house  so  wantonly  and  maliciously  destroyed  and  carried  away  was  ^600; 
that  the  value  of  the  goods  and  personal  property  so  taken  away  wjis  $28-3.65, 
including  $30  in  money;  that  he  sustained  damage  by  being  out  of  employ- 
ment, $500;  that  his  feelings  have  been  outraged  by  the  destruction  of  his 
property  and  business,  and  the  insult  and  personal  violence  to  his  minor  child. 
Prayer  for  actual  damages  as  stated,  and  $20,000  exemplary  damages.  The 
petition  alleges  many  circumstances  of  aggravation.  Defendants  answered 
June  7,  1883,  by  general  demurrer,  general  denial,  not  guilty,  and  special 
plea  to  the  effect  that  Sinclair  was  president,  and  Ravey  superintendent,  of 
the  Galveston  City  llailroad  Company,  an  incorporated  body,  which  owned 
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and  was  in  possession  of  the  alleged  leased  premises  of  plaintiff  at  and  prior 
to  the  alleged  trespass,  and  that  what  they  did  was  in  pursuance  of  their  duty 
to  protect  the  company's  property  from  the  wrongful  intrusion  thereon  by 
plaintiff,  effected  secretly  and  fraudulently  in  the  night  time,  and  was  in  good 
faith,  rightful,  and  in  pursuance  of  advice  of  counsel.  Other  pleadings  were 
subsequently  filed  by  the  parties,  not  necessary  to  be  specified  here,  and  a  jury 
trial  had,  resulting  in  a  verdict,  November  9,  1886,  for  plaintiff  for  $560.34 
actual,  and  $2,000  exemplary,  damages,  and  judgment  in  pursuance  tliereof. 
Defendants  moved  for  a  new  trial,  and  upon  refusal  tliereof  excepted,  and 
gave  notice  of  appeal,  perfecting  same  by  bond,  December  15,  1886. 

It  was  proved  that  Waul  &  Walker,  as  agents  for  Thatcher  &  CJo.,  who 
claimed  to  own  the  lot  on  which  appellee  built  his  house,  leased  the  lot  to 
Stanley  the  latter  part  of  March,  1888,  for  a  term  of  18  montljs,  Stanley  pay- 
ing one  month's  rent.  About  April  2d  Stanley  moved  lumber  onto  the  lot  for 
the  purpose  of  building  a  house,  and  was  then  notified  that  Sinclair  objected 
to  his  building  the  house,  but  says  that  he  did  not  know  that  the  City  Rail- 
road Company  claimed  the  lot.  Sinclair,  president  of  the  company,  caused  the 
lumber  to  be  carried  away  from  the  lot  and  left  at  another  place  in  the  city. 
Kavey  was  superintendent  of  the  railway  company.  Stanley  got  other  lumber, 
had  the  house  framed  at  another  place,  and  during  the  night  of  the  4th  of 
April,  1883,  moved  the  material  onto  the  lot,  erected  his  house,  and  was  occupy- 
ing it,  carrying  on  his  business,  on  the  morning  of  the  5th  of  April.  The  lot 
was  vacant,  uninclosed.  He  took  possession  under  advice  of  counsel.  There 
were  some  posts  set  around  a  part  of  outlet  114;  of  which  lot  8,  leased  by 
Stanley,  and  on  which  he  built  the  house,  was  a  part.  On  the  morning  of  the 
9th  of  April  appellant  caused  a  plank  fence  nine  feet  high  to  be  erected  around 
and  against  the  house,  closing  the  entrance,  part  of  the  fence  being  nailed  to 
the  house.  This  was  done  under  advise  of  counsel  "to  inclose  the  lot  and  take 
possession  of  it."  Stanley  knocked  a  portion  of  the  fence  down,  opening  the 
entrance  to  tlie  house.  Sinclair  made  affidavit  against  Stanley,  charging  him 
with  malicious  mischief  for  breaking  down  the  fence.  Stanley  was  arrested, 
and  taken  away  from  his  house.  He  left  his  minor  son  in  possession,  with 
instructions  to  remain  until  he  returned.  After  Stanley  was  taken  away, 
Bavey,  with  a  force  of  men  and  teams,  went  to  the  house,  got  Stanley's  boy 
out  in  some  way,  tore  down  the  house,  and  removed  the  lumber  and  the  con- 
tents of  the  house  to  another  place  in  the  city,  and  "piled  it  up  by  Thomp- 
son's house."  Stanley's  son  testified  that  liavey  took  him  by  the  neck  and 
pants,  and  threw  him  out  of  the  house  on  the  sand,  hurting  his  arm  a  little. 
He  attempted  to  go  back  in  the  house;  but  the  timbers  were  falling,  and  he 
remained  out  for  fear  he  would  be  killed.  Ravey  testified  that  he  did  not  put 
his  hands  on  the  boy;  simply  told  him  to  go  out,  and  he  went.  No  other  wit- 
ness testified  as  to  liow  the  boy  was  gotten  out  of  the  house.  Stanley  testi- 
fied that  the  house  and  contents  were  utterly  destroyed,  the  house  being 
knocked  into  fire- wood.  Ravey  testified  that  they  tore  the  house  down  in 
about  10  minutes,  and  did  it  as  carefully  as  they  could.  Sinclair  told  Stanley 
that  he  did  not  want  any  poor  man  with  little  shanties  within  10  blocks  of  his 
hotel.  The  evening  the  house  was  torn  down  Sinclair  said  to  Stanley,  "They 
have  pulled  you  down,  have  they?"  Stanley  replied,  "Yes,  and  I  suppose  you 
will  pay  for  it;"  when  Sinclair  told  him  it  was  a  case  between  a  rich  corpora- 
tion and  a  poor  tax-payer,  and  if  he  brought  suit  he  would  never  get  a  cent, 
and  be  a  poor  man  as  long  as  he  lived.  The  railroad  track  ran  across  a  corner 
of  the  lot  at  the  time  the  house  was  built  on  it.  In  January,  1884,  Thatcher 
&  Co.  executed  a  power  of  attorney  to  Waul  &  Walker,  ratifying  the  lease 
they  had  made  to  Stanley.  After  the  previous  judgment  was  rendered  for 
plaintiff,  he  assigned  it  to  Waul  &  Walker,  and  after  the  judgment  was  re- 
versed they  reassigned  and  transferred  the  judgment  back  to  Stanley.  This 
was  done  about  the  time  of  the  trial,  and  was  set  up  by  plaintiff  in  a  trial 
v.7.s.w.no.7 — 33 
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amendment  in  reply  to  the  defendants^  allegations  that  Stanley  has  assigned 
and  disposed  of  the  cause  of  action.  It  was  proved  that  the  assignment  to 
Waul  &  Walker  was  a  trust  to  secure  some  of  Stanley's  creditors.  Thatcher 
&  Co.  had  a  connected  chain  of  title  to  the  lot,  but  one  link  was  defective,  and 
the  railway  company  was  adjudged  to  have  the  better  title,  and  the  cotirt  in- 
structed the  jury  to' that  effect.  On  the  trial  defendants  excepted  to  the  fol- 
lowing remarks  made  by  counsel  for  plaintiff  in  his  opening  argument:  "I 
have  never  had  greater  interest  in  any  case  with  which  I  have  been  connected 
than  I  have  in  this  case.  My  extreme  interest  in  it  is  due  to  my  knowledge 
of  the  poverty  and  suffering  that  have  been  entailed  upon  the  plaintiff  by  the 
wrongful  acts  of  the  defendants."  Upon  exception  being  made,  the  counsel 
stated  to  court  and  jury  that  he  withdrew  the  language,  and  did  not  wish  them 
to  consider  it.  After  the  allowance  of  the  bill  on  the  foregoing  exception, 
counsel  for  plaintiff  used  the  following  language  in  argument:  *'I  hope  now, 
gentlemen,  I  will  be  allowed  to  proceed.  It  seems  that  I  never  am  to  have 
opportunity  to  prosecute  the  suit  to  the  end.  I  need  make  no  remarks  about 
the  purpose  of  the  management  of  this  case  by  the  other  side.  You  can  see 
that.  You  can  understand  what  that  means.  I  began  my  speech  an  hour 
ago,  and  it  is  not  my  fault  that  I  have  been  interrupted  in  it,  and  you  have 
been  detained  so  long," — to  which  counsel  for  defendants  excepted.  Both  of 
these  exceptions  were  upon  the  ground  that  the  language  was  not  authorized 
by  the  evidence,  and  calculated  to  divert  the  jury  from  the  issues  in  the  case. 
After  the  lease  to  Stanley  was  introduced  in  evidence,  plaintiff  offered  the 
power  of  attorney  from  Thatcher  &  Co.  to  Waul  &  Walker,  confirming  and 
ratifying  the  lease:  to  which  defendants  objected  for  the  following  reasons: 
(1)  That  it  was  executed  long  after  the  lease,  and  after  the  alleged  trespasses, 
and  was  incompetent  to  aid  the  title  claimed  by  plaintiff  under  the  lease;  (2) 
that  no  evidence  had  been  introduced  showing  any  title  in  Thatcher  A;  Co.  to 
give  the  power.  The  court  overruled  the  objections,  and  admitted  the  power 
of  attorney,  and  defendants  excepted.  After  the  evidence  was  closed,  the  de- 
fendants moved  the  court  to  withdraw  and  exclude  the  power  of  attorney 
from  the  jury,  for  the  reasons  stated  in  the  objections  to  it  when  offered,  and 
because  the  evidence  does  not  connect  it  with  any  title  in  Thatcher  &  Co.  The 
motion  being  overruled,  defendants  excepted.  On  cross-examination  of  plain- 
tiff, Stanley,  defendants*  counsel  propounded  seven  interrogatories  to  him  in 
the  following  form:  "Didn't  you  testify  on  the  former  trial  in  effect  as  fol- 
lows?"— and  after  each  question  counsel  would  read  from  the  statement  of 
facts  made  upon  the  former  trial.  To  four  of  these  questions  plaintiff  an- 
swered yes;  to  two  of  them,  yes.  with  some  qualification;  and  to  one  he  an- 
swered no.  During  the  course  of  the  evidence  on  behalf  of  the  defendants, 
they  offered  to  read  to  the  jury,  for  the  purpose  of  contradicting  or  affecting 
the  testimony  of  plaintiff  on  his  direct  examination,  the  passages  from  the 
statement  of  facts  used  by  counsel  in  connection  with  the  questions  asked 
Stanley  on  cross-examination,  and  counsel  for  plaintiff  objected,  because  in- 
admissible and  incompetent,  and  the  court  sustained  the  objection,  to  which 
appellants  excepted. 

The  court  charged  the  jury  to  the  effect:  "(1)  Whatever  rights  may  have 
been  conferred  by  Stanley's  assignment  to  Waul  &  Walker  were  returned  to 
him  by  reassignment  from  them,  and  Stanley  has  all  the  right  to  prosecute 
this  suit  that  he  ever  had.  (2)  The  lot  was,  at  the  time  of  the  alleged  tres- 
passes, and  is  now,  the  property  of  the  railway  company.  (8)  That  if  the 
company  had  its  railroad  on  a  part  of  the  lot,  and  regularly  ran  cars  thereon, 
it  had  possession  of  the  lot;  and  Stanley  entered  with  notice  of  the  superior 
title;  and  defendants  had  the  right,  as  ofidcers  of  the  company,  to  inclose  the 
lot  and  plaintiff's  house,  if  it  could  be  done  without  breach  of  the  peace;  and, 
if  Stanley  tore  down  any  part  of  the  inclosure,  he  would  be  liable  criminally; 
and  defendants  had  perfect  right  to  take  down  the  house,  and  move  it,  and  ; 
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the  goods  and  fixtures  therein,  if  neither  Stanley,  nor  his  son  for  him,  was  in 
actual  occupancy  of  the  house  at  the  time  defendants  began  to  tear  it  down; 
but  if  the  son  was  in  possession  of  the  house,  and  defeiKlants  made  him  go 
out  of  the  house,  and  tore  it  down,  they  would  be  in  the  wrong,  and  liable 
in  actual  damages  for  the  value  of  the  house  and  goods,  with  8  per  cent,  in- 
terest to  time  of  trial.  If  the  facts  exist  which  authorize  actual  damages, 
and  defendants  acted  with  malice  or  evil  intent,  then  you  may  assess  ex- 
emplary damages;  but  if  the  acts  were  done  without  wicked  or  bad  motive, 
but  simply  to  protect  the  company's  rights,  and  without  reckless  disregard 
of  the  rights  of  others,  there  could  be  no  exemplary  damages.  Advice  of 
counsel  cannot  affect  actual  damages,  but  may  be  considered,  with  all  other 
facts,  in  determining  amount  of  exemplary  damages,  and  in  determining 
whether  plaintiff  is  entitled  to  exemplary  damages.  Unless  you  believe  from 
the  evidence  that  plaintiff's  son  was  forcibly  driven  or  thrown  from  the 
house,  your  verdict  should  be  for  defendants.  (4)  Plaintiff  is  not  entitled 
to  damages  for  assault  upon  his  son.  (5)  The  title  to  the  lot  was  in  the 
railroad  company,  and  Stanley  was  a  trespasser,  and  had  full  legal  notice  that 
he  had  no  right  to  build  his  house  thereon;  and  in  determining  the  question  of 
exemplary  damages  you  must  take  these  facts  into  consideration,  with  all 
other  facts  and  circumstances. "  Defendants  requested  special  charges  to  fol- 
lowing effect:  ''(1)  The  assignments  executed  by  plaintiff  divested  him  of 
all  right,  title,  and  interest  in  or  to  said  judgment  and  the  cause  of  action  al- 
leged in  his  pleadings,  and  he  was  not  reinvested  with  such  right,  title,  or 
interest  by  the  revereal  of  the  judgment.  If  you  believe  from  the  evidence 
that  after  the  reversal  of  the  judgment  the  persons  to  whom  it  had  been  as- 
signed reconveyed  to  him  such  right,  title,  and  interest  as  they  received  by 
his  assignments  to  them,  then  the  right  and  interest  vested  in  him  by  such 
conveyance  would  be  new  and  original,  and  could  not  be  connected  with  his 
original  right  and  interest,  and  he  could  not  assert  such  right  and  interest 
under  pleadings  filed  prior  to  the  judgment,  but  would  have  to  file  a  suit 
therefor  after  said  reconveyance  to  him.  If  you  believe,  from  the  evidence, 
that  he  has  not,  since  such  reconveyance,  filed  a  claim  in  this  case  under  the 
title  and  right  vested  in  him  under  said  reconveyance,  within  a  year  of  the 
alleged  trespasses,  then  you  cannot  find  a  verdict  in  his  favor  for  damages 
for  the  personal  wrongs,  if  any,  inflicted  on  him  or  his  son ;  and  if  he  has 
not  since  such  reconveyance  filed  a  claim  in  this  case  for  damages,  under  the 
title  invested  in  him  by  such  reconveyance,  within  two  years  of  the  date  of 
the  alleged  trespasses,  then  you  cannot  find  a  verdict  for  him  for  damages. 
(2)  The  reconveyance  to  plaintiff  has  the  legal  effect  to  reinvest  him  with 
the  right  to  prosecute  this  suit  for  actual  damages  only.  (3)  If  the  company 
had  a  railroad  track  on  any  part  of  lot  8,  and  was  running  cars  thereon,  then 
it  had  possession  as  well  as  title  to  every  part  of  said  lot;  and  defendants,  as 
officers  of  the  company,  had  the  right  to  do  whatever  was  necessary  to  retain 
possession,  and  had  the  right  to  inclose  any  part  of  the  lot,  although  such  in- 
closure  should  embrace  plaintiff's  house, — and  to  knock  down  and  remove  the 
house.  In  retaining  possession,  inclosing  the  lot,  or  removing  the  bouse  and 
goods  therefrom,  they  could  lawfully  do  what  was  reasonably  necessary.  And 
if  you  believe,  from  the  evidence,  that  the  company  had  a  track  on  any  part 
of  said  lot,  and  was  running  cars  thereon,  and  plaintiff  erected  a  house  on 
said  lot,  and  defendants,  as  officers  of  the  company,  inclosed  the  lot,  or  any 
part  of  it  embracing  plaintiff's  house,  and  that  plaintiff  knocked  down  such 
inclosure,  or  any  part  of  it,  and  defendants,  for  the  purpose  of  retaining  pos- 
session, removed  said  house  and  its  contents  therefrom,  doing  only  what  was 
necessary  for  that  purpose,  you  will  find  for  defendants," — sdl  of  which  were 
refused  by  the  court.  Plaintiff  tiled  a  trial  amendment  setting  up  the  recon- 
veyance of  the  judgment  and  cause  of  action  to  him,  and  alleging  that  he  made 
the  assignment  as  security  only;  to  which  defendants  filed  numerous  excep- 
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tions.  most  of  which  are  upon  the  groand  that  the  reconveyaiice  to  plaintifE 
gave  him  a  new  right  and  interest,  and  that  the  action  was  barred.  The  rec- 
ord contains  22  assignments  of  error.  The  facts  adduced  upon  tliis  trial  are 
substantially  the  same  as  upon  the  former  trial,  as  stated  in  the  report  of  this 
case,  (64  Tex.  67,)  except  as  to  value  of  property  destroyed,  which,  on  the 
last  trial,  was  testified  to  as  required  by  tlie  rule,  instead  of  the  value  to  plain- 
tiff;  and  also  except  that  on  the  last  trial  it  was  proved  that  the  railroad  track 
was  on  lot  8,  where  the  house  was  built. 
F.  Charles  Hume,  for  appellants.     Waul  dk  Walker,  for  appellee. 

Acker,  J.,  {c^fter  stating  the  facts  as  ahow.)  The  uncontroverted  fiacts 
of  this  case  are  that  Thatcher  &  Go.  and  the  Qalveston  City  Railroad  Company 
each  claim  to  own  lot  8,  in  outlet  141,  in  the  city  of  Galveston,  under  com- 
mon source,  and  both  tlirough  judicial  sales, — Thatcher  &  Co.  through  judg- 
ment of  the  United  States  court,  and  execution  sale  thereunder  by  the  mar- 
shal, and  the  railroad  company  through  judgment  of  the  district  court  of 
Travis  county,  and  execution  sale  thereunder  by  the  sheriff  of  Galveston 
county.  Waul  A  Walker  were  agents  for  Thatcher  &  Co.,  and,  as  such  agents, 
leased  the  lot  to  appellee,  Stanley,  in  the  latter  part  of  March,  1888,  for  a  term 
of  18  months,  Stanley  paying  them  one  month's  rent.  Appellants  were  offi- 
cers of  the  railroad  company,  Sinclair  being  president,  and  Bavey  being  su- 
perintendent. About  the  2d  of  April,  1883,  appellee  deposited  lumber  on 
the  lot  for  the  purpose  of  erecting  a  house  thereon,  and  appellants  had  the 
lumber  removed  to  another  place  in  the  city.  The  railroiid  company's  track 
was  upon  the  lot,  and  cars  were  being  run  thereon.  Appellee  had  his  lumber 
cut  and  house  framed  at  another  place,  and  during  the  night  of  April  4, 1888, 
erected  his  house  on  the  lot,  and  was  occupying  it  as  a  place  of  business  on 
the  morning  of  April  the  5th.  The  lot  was  not  inclosed.  Appellee  continued 
his  occupancy  of  the  house  until  April  9th,  when  appellants  erected  a  plank 
wall  nine  feet  high  around  and  against  the  house,  completely  obstructing  the 
entrance  thereto.  Appellee  knocked  down  a  portion  of  this  wall  so  that  he 
could  go  into  and  out  of  his  house.  Appellant  Sinclair  caused  appellee  to  be 
arrested  for  knocking  down  the  fence.  When  appellee  was  arrested  and  taken 
away  by  the  officer,  he  left  his  minor  son,  about  14  years  of  age,  in  possession 
of  the  house,  with  Instructions  to  remain  until  his  return.  While  appellee 
was  absent  in  custody  of  the  officer,  appeUants,  with  a  force  of  men  and  teamSr 
demolished  the  house,  and  hauled  the  material  and  the  personal  effects  that 
were  in  tiie  house  away,  and  deposited  them  upon  the  ground  at  another  place. 
The  lumber  of  which  the  house  was  constructed,  and  the  personal  property 
that  appellee  left  therein,  were  entirely  lost  to  him.  The  house  was  built 
upon  the  lot  under  the  advice  of  counsel.  Appellants  acted  under  the  advice 
of  counsel  in  what  they  did,  but  there  was  evidence  tending  to  show  that  they 
did  not  fully  inform  their  counsel  of  the  exact  situation. 

The  verdict  was  for  $560.84  actual,  and  $2,000  exemplary,  damages,  upon 
which  judgment  was  entered  for  appellee;  and  we  are  asked  to  reverse  this 
judgment  upon  num'erous  grounds,  there  being  22  assignments  of  error.  The 
first,  second,  and  third  errors  assigned  relate  to  the  action  of  the  court  in  over- 
ruling appellants*  second,  third,  and  fifth  special  exceptions  to  appellee's  trial 
amendment,  in  which  it  is  contended  that  the  court  erred,  because  it  appeared 
from  the  trial  amendment  that  appellee's  "title  to  recover  was  derived  from 
an  assignment  made  to  him  by  others  after  the  reversal  of  the  judgment  by 
the  supreme  court,  and  the  defendants  having  no  notice,  prior  to  the  filing 
of  the  trial  amendment,  of  any  claim  against  them  by  him  as  assignee,  or  oth- 
erwise than  as  alleged  in  his  original  petition,  plaintiff  could  not  lawfully  pro- 
ceed to  judgment  over  defendants'  exceptions,  for  want  of  process  advising 
them  of  hi3  suit  as  such  assignee."  But  for  the  earnestness  with  which  the 
learned  counsel  Insists  upon  these  assignments,  we  would  think  there  is  really 
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nothing  in  them  that  should  require  our  consideration.  It  clearly  appears 
that  the  assignment  made  by  the  appellee  c^f  the  judgment  rendered  on  the 
former  trial  of  this  case  was  only  as  security  for  debts  he  owed;  and,  when 
that  judgment  was  reversed  by  this  court,  the  parties  to  the  suit  were  rele- 
gated to  their  respective  rights  and  liabilities  as  they  existed  prior  to  the  judg- 
ment. If  the  cause  of  action  was  embraced  in  the  assignment  made  by  appel- 
lee, it  was  reassigned  to  him  before  the  trial  which  resulted  in  the  judgment 
from  which  this  appeal  wjis  taken.  Whatever  rights  he  disposed  of  by  the 
assignment  were  restored  to  him  by  the  reassignment.  There  was  no  neces- 
sity for  the  trial  amendment,  and  the  court  did  not  err  in  overruling  the  ex- 
ceptions. 

It  is  contended,  under  the  fourth  assignment  of  error,  that  the  court  erred 
in  aduiitting  in  evidence,  over  the  objections  of  appellants,  the  power  of  at- 
torney from  Thatcher  &  Co.  to  Waul  &  WaUcer,  and  in  refusing  to  exclude  it 
from  the  jury  at  conclusion  of  the  evidence,  because  it  was  executed  after  the 
lease  to  appellee,  and  after  the  actual  occurrences  for  which  he  seeks  to  re- 
cover damages  in  this  suit.  The  power  of  attorney,  in  terms,  expressly  rati- 
fied and  contirmed  the  lease  made  by  Waul  &  Walker  to  appellee,  and  we  think 
was  admissible  in  confirmation  of  the  authority  they  exercised  in  making  the 
lease. 

It  is  contended  under  the  ninth  assignment  of  error  that  "the  court  erred 
in  refusing  to  allow  defendants  to  read  the  testimony  given  by  the  witness 
Stanley  on  a  former  trial,  as  contained  in  the  agreed  statement  of  facts  of  that 
trial,  for  the.  purpose  of  contradicting  or  affecting  his  evidence  given  in  the 
pending  trial.*'  We  do  not  think  the  court  erred  in  the  ruling  here  com- 
plainal  of.  It  appears  from  the  bill  of  exceptions  that  the  appellee  answered 
every  question  propounded  to  him  with  reference  to  his  previous  testimony  in 
the  affirmative,  with  slight  qualification  as  to  three  of  the  answers  attributed 
to  his  former  testimony,  and  these  qualifications  were  only  to  the  extent  of 
saying  that  "he  could  not  say  whether  he  had  so  testified  or  not;"  and  "I  said 
Keenan  protested,  but  cannot  say  whether  I  said  he  protested  in  the  name  of 
the  company;"  and,  "That  is  what  I  said,  except  that  I  do  not  remember 
whether  or  not  I  said  I  didn't  think  Sinclair  and  Itavey  or  Keenan  acted  from 
personal  spite  at  me. "  Each  of  these  qualifications  was  preceded  by  an  af- 
firmative answer  to  the  following  question:  "Didn't  you  on  a  former  trial 
testify  in  effect  as  follows?" — followed  by  reading  from  the  statement  of  facts 
'made  up  on  the  former  appeal.  The  only  question  contained  in  the  bill  of 
exceptions  to  which  the  witness  gave  a  negative  answer  is  the  following: 
"Wasn't  the  conversation  you  have  spoken  of  between  Sinclair  and  yourself, 
at  the  Treraont  Hotel,  about  this  way?"  Then  follows  Sinclair's  version  of 
that  conversation,  as  testified  to  by  him.  We  know  of  no  authority,  and  coun- 
sel has  cited  none,  that  authorizes  the  introduction  in  evidence  of  the  state- 
ment of  facts  made  up  by  counsel  on  a  former  appeal  for  the  purpose  of  con- 
tradicting or  affecting  the  evidence  of  a  witness  on  a  subsequent  trial.  The 
statement  of  facts  contains  what  counsel  agreed  upon  as  the  testimony;  which 
may  be,  and  frequently  is,  quite  different  from  the  testimony  as  given  by  the 
witnesses.  But,  if  such  practice  was  permissible,  we  do  not  think  the  predi- 
cate was  laid  in  this  instance. 

It  is  contended  tliat  the  language  used  by  counsel  in  argument  to  the  jury 
was  prejudicial  to  the  rights  of  defendants  in  arousing  the  prejudices  and  pas- 
sions of  the  jury  against  defendants,  whereby  they  were  led  to  render  the  ver- 
dict. There  being  nothing  in  the  record  tending  to  show  that  the  verdict  was 
the  result  of  prejudice  or  passion  or  other  improper  influence,  the  verdict  will 
not  be  attributed  to  the  improper  language  of  counsel  in  argument,  especially 
when  such  language  is  immediately  retracted,  and  the  jury  requested  to  dis- 
regard it.  As  said  by  this  court  in  Railway  Co,  v.  Irvine,  64  Tex.  535,  the 
use  of  improper  language  by  counsel,  within  itself,  furnishes  no  sufficient 
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reason  for  reversing  a  judgment;  and  it  is  only  in  cases  in  which  the  prepon- 
derance of  the  evidence  seems  to  be  against  the  verdict,  or  in  cases  in  which 
the  verdict  seems  excessive,  and  there  is  reason  to  believe  that  the  verdict 
may  have  been  affected  by  such  course  of  conduct,  that  it  becomes  ground  for 
reversal.  Parties  are  not  to  be  punished  by  reversals  for  improprieties  of 
their  counsel,  unless  there  is  reason  to  believe  that  the  course  pursued  affected 
the  merits  of  the  case.    We  find,  in  this  case,  no  reason  for  such  belief. 

What  we  have  said  in  considering  the  first,  second,  and  third  assignments 
of  error,  disposes  of  the  twelfth,  thirteenth,  and  fourteeth  assignments. 

Under  the  fifteenth  and  sixteenth  assignments  of  error  it  is  contended  that, 
"it  appearing  from  the  evidence  that  the  railroad  company  had  title  to,  and 
possession  of,  the  lot,  and  plaintiff  came  and  erected  a  liouse  thereon,  the  de- 
fendants, as  officers  and  agents  of  and  acting  for  the  company,  had  the  right 
to  inclose  the  lot,  and  remove  the  house  and  contents  therefrom,  provided  that 
in  doing  so  they  did  only  what  was  reasonably  necessary  for  that  purpose." 
To  this  proposition  we  cannot  assent,  as  we  believe  it  to  be  in  conflict  with 
the  great  weight  of  authority,  as  it  certainly  is  with  the  established  policy  of 
our  government  and  the  genius  of  our  laws.  Adequate  provision  has  been 
made  in  our  laws  for  the  recovery  of  possession  of  property  which  has  been 
forcibly  taken  or  forcibly  detained;  and,  as  said  in  Warren  v.  Kelly,  17  Tex. 
551,  if  one  holding  title  to  land  was  permitted,  by  himself  or  his  agent,  with 
force  and  arms,  to  dispossess  one  in  peaceable  possession,  the  consequences 
would  be  breaches  of  the  peace,  oppression  and  bloodshed,  and  trial  by  the  use 
of  the  bowie-knife  and  revolver  would  be  resorted  to,  instead  of  the  quiet  and 
peaceable  remedy  afforded  by  the  due  course  of  law  in  the  judicial  tribunals  of 
the  country.  While  there  are  decisions  of  courts  of  undoubted  learning  and 
respectability  that  sustain  the  rule  insisted  upon  by  appellant,  we  believe  the 
great  weight  of  authority  is  contra.  Very  full  reviews  of  the  authorities  and 
learned  discussions  of  this  question  may  be  found  in  the  following  cases: 
Dustin  V.  Cowdry,  23  Vt.  631;  Reeder  v.  Purdy,  41  111.  281.  Although  one 
is  permitted  to  defend  a  right  by  force,  it  does  not  follow  that  he  is  at  liberty 
to  recover  by  force  a  right  which  is  denied.  The  latter  can  only  be  justified 
in  extreme  cases,  such  as  would  justify  force  in  preventing  crime  or  in  arrest- 
ing offenders.  Cooley,  Torts,  168.  Upon  this  theory  of  the  law  our  statutes 
civil  and  criminal  are  founded.  Title  45  of  the  Revised  Civil  Statutes  pro- 
vides a  speedy  and  effectual  mode  for  the  recovery  of  the  possession  of  lands, 
the  possession  of  which  has  been  forcibly  taken  or  forcibly  detained,  in  all 
cases  where  such  entry  and  detainer  is  made  "without  the  consent  of  the  per- 
son having  the  actual  possession."  By  our  Penal  Code,  (articles  572,  575,) 
one  is  justified  in  taking  human  life,  under  cei*tain  circumstances  and  con- 
ditions, in  defense  of  his  possession  of  property,  but  he  is  expressly  prohibited 
from  doing  so  to  recover  possession.  The  entry  by  Stanley  upon  the  lot,  it 
seems,  did  not  disturb  the  railroad  company's  use  of  it.  If  the  railroad  com- 
pany had  actual  possession  of  the  lot,  and  Stanley  made  entry  without  the 
consent  of  the  company,  such  entry  was  unlawful,  without  regard  to  owner- 
ship, and  the  company  could  have  effected  his  prompt  removal  by  proper  pro- 
ceedings for  that  purpose;  but  Stanley  having  obtained  possession,  and  held 
it  for  several  days,  appellants  had  no  right  to  forcibly  eject  him  by  destroying 
his  house  and  removing  his  effects  from  the  premises,  although  the  railroad 
company  may,  in  fact,  have  been  the  real  owner  of  the  property.  Railroad 
V.  Johnson,  119  U.  S.  611,  7  Sup.  Ct.  Rep.  339.  We  are  of  opinion  that  the 
court  did  not  err  in  giving  the  charge  here  complained  of,  nor  in  refusing  to 
give  the  third  special  charge  asked  by  appellants. 

While  that  part  of  the  charge  in  which  the  jury  was  told  that  appellants  had 
the  right  to  inclose  the  house,  if  it  could  be  done  without  a  breach  of  the  peac6, 
complained  of  under  the  seventeenth  assignment  of  error,  considered  discon- 
nectedly, may  contain  technical  error,  considered  in  connection  with  and  rela- 
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tive  to  the  other  portions  of  the  charge,  as  it  should  be,  we  think  it  contains  no 
such  error  as  requires  or  would  authorize  reversal,  especially  as  there  is  nothing 
in  the  record  indicating  that  appellants  were  in  any  way  prejudiced  thereby. 

It  is  also  contended  that  *'the  court  erred  in  that  part  of  its  charge  to  the 
effect  that  if  plaintiff's  son  was  assaulted,  or,  iDeing  in  possession  of  the  house 
for  his  father,  was  compelled  by  force  to  leave  it,  such  fact  or  facts  could  be 
considered  by  the  jury  in  making  up  their  verdict;  because  (1)  said  instruc- 
tion was  a  charge  on  the  weight  of  evidence;  and  (2)  was  based  upon  an  as- 
sumption in  direct  conflict  with  the  great  preponderance  of  the  evidence;  and 
(3)  it  did  not  submit  the  alternative  of  plaintiff's  son  not  having  been  assaulted, 
and  not  having  been  compelled  by  force  to  leave  the  house,  and  operated  to 
the  prejudice  of  defendants  in  withdrawing  from  the  jury  the  law  as  it  would 
be  upon  such  alternative."  Upon  the  question  of  appellee's  son's  removal 
from  the  house,  the  charge  was  as  follows:  "Unless  you  believe,  from  the  evi- 
dence, that  Stanley's  son  was  either  forcibly  driven  from  the  house,  or  thrown 
from  it,  your  verdict  should  be  for  defendants.  If  you  believe,  from  the  evi- 
dence, that  Stanley's  minor  son  was  in  the  actual  possession  of  the  house,  hold- 
ing it  for  Stanley,  and  was  forced  therefrom,  or  forcibly  thrown  therefrom,  or 
forcibly  driven  from  the  house  by  defendants  or  by  their  authority,  and  that  de- 
fendants then  caused  the  house  to  be  torn  down  and  its  contents  carried  away, 
then  the  verdict  should  be  for  plaintiff  for  the  value  of  the  house  and  contents 
so  carried  away,  with  interest  at  8  per  cent,  per  annum,  and  that  would  be  the 
amount  of  plaintiffs  actual  damages;  and  if  you  believe,  from  the  evidence, 
that  such  tearing  down  and  carrying  away  was  done  with  malice,  or  with  bad, 
evil  motive,  then,  In  addition  to  such  actual  damages,  you  would  be  authorized 
also  to  find  reasonable  and  fair  exemplary  damages,  to  be  determined  from  all 
the  facts  and  circumstances  in  evidence."  Following  this,  in  the  same  connec- 
tion, the  court  gave  the  portion  of  the  charge  which  we  understand  is  complained 
of  by  the  eighteenth  assignment  of  error,  now  being  considered,  which  is  as 
follows:  "The  plaintiff  in  this  suit  is  not  entitled  to  any  damages  for  assault 
upon  his  son,  if  any  assault  was  made,  as  this  suit  is  brought  for  damages  to 
property;  but  if  assault  was  made  upon  the  son,  or  if  the  son  was  in  posses- 
sion of  the  house  for  Stanley,  and  was  compelled  by  force  to  leave  the  house, 
that  fact  may  be  taken  into  consideration  in  this  case,  which  is  a  suit  for  dam- 
ages for  alleged  trespass  in  teaiing  down  and  carrying  away  plaintiff's  house 
and  contents. "  While  we  do  not  hold  that  the  portion  of  the  charge  here  com- 
plained of  is  absolutely  correct  in  all  respects,  we  believe  that,  considered 
with  reference  to  the  facts  of  the  case  and  the  other  portions  of  the  charge 
upon  the  same  subject,  there  is  nothing  in  it  of  which  appellants  can  justly 
complain.  The  charge,  taken  altogether,  we  think  fully  as  favorable  to  ap- 
pellants as  the  law  and  facts  of  the  case  would  justify.  We  find  no  prepon- 
derance of  the  evidence,  one  way  or  the  other,  as  to  how  appellee's  boy  was 
gotten  out  of  the  house.  He  testifies  that  he  was  thrown  out.  Appellant 
Ravey  testifies  that  he  went  out  on  his  request.  This  is  all  the  testimony 
there  was  on  that  question.  In  such  case  the  question  is  for  the  jury  and  the 
court  below,  and  this  court  will  not  disturb  the  verdict 

We  cannot  say  that  the  amount  of  the  damages  assessed  by  the  jury  is  ex- 
cessive. 

Having  considered  every  question  raised  by  appellants,  and  the  whole  case 
as  presented  by  the  record,  we  conclude  that  there  is  no  error  requiring  re- 
versal, and  it  is  our  opinion  that  the  judgment  of  the  court  below  should  be 
afl9rmed. 

Willie,  C.  J.  The  written  report  of  the  commissioners  of  appeals  exam- 
ined, their  opinion  adopted,  and  the  judgment  affirmed. 
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Gulf  City  St.  By.  A  E.  E.  Co.  t>.  City  of  Galveston. 
{Supreme  Court  of  Texas.    February  10, 1888.) 

HOR8B    AND    StKEBT    RaJLBOADB  —  REPAIRING   BTRBBT   BETWEEN    TBACICS  —  SOOPB    OF 

Duty.  " 

Under  a  city  ordinance  providing  that  a  street  railway  company  shall  at  all  times 
keep  its  road^o^i  in  good  repair^  and  upon  a  level  with  the  street,  and  pay  all  ex- 
penses of  filling,  grading,  lowering,  paving,  or  otherwise  changing,  improving,  or 
maintaining  the  street  between  its  tracks,  and,  failing  so  to  do,  the  city  shall  have 
the  same  done  and  recover  of  defendant  the  cost  of  the  work,  the  city  cannot  recover 
for  filling,  gradine,  and  paving  the  part  of  a  street  between  defendant's  railway 
tracks,  upon  which  the  railway  was  not  built  at  the  time  such  improvements  were 
made,  merely  because  defendant  afterwards  established  its  tracks  on  said  street. 

Appeal  from  district  court,  Galveston  county;  William  H.  Stewart, 
Judge. 

Action  by  the  city  of  Galveston  against  the  Gulf  City  Street  Railway  and 
Heal  Estate  Company,  to  recover  the  cost  oC  filling,  grading,  and  paving  a 
part  of  Post-Office  street  in  said  city,  occupied  by  defendant  with  its  railway 
tracks.    Judgment  for  plaintifi^.     Defendant  appeals. 

James  B.  8tubbs,  for  appellant.     George  P.  Finlay,  for  appellee. 

Stayton,  J.  The  city  of  Galveston  granted  to  Francis  D.  Allen  and  his 
associates  the  right  to  use  certain  streets  and  parts  of  streets  for  a  street  rail- 
way. The  appellant  is  alleged  to  have  acquired  whatever  rights  Allen  and 
his  associates  acquired  tlirough  the  ordinances  making  the  grant,  and  to  have 
become  responsible  for  the  performance  of  any  duties,  or  the  payment  of  any 
sum  of  money,  AJlen  and  his  associates  would  be  responsible  for  under  the 
terms  of  the  ordinance,  and  there  is  no  controversy  as  to  this.  The  first  con- 
tract between  AUen  and  his  associates  and  the  city  was  through  an  ordinance 
of  date  November  5,  1883;  but  the  one  on  which  this  action  is  based  is  of 
date  March  4, 1884,  and  amendatory  of  the  former  ordinance.  The  ordinance 
entitled  *Franci8  D.  Allen  and  associates,  and  such  person  or  corporation  as 
may  have  succeeded  to  their  rights,  to  use  that  part  of  Post-Olfice  street  be- 
tween Twentieth  and  Twenty-Fourth  streets  for  a  street  railway.  In  the 
months  of  May  and  June,  1886,  the  city  caused  to  be  filled,  gmded,  and  paved, 
at  the  expense  of  itself  and  property  owners  on  each  side  of  Fost-OIBce  street, 
so  much  thereof  as  is  situated  between  Twentieth  and  Twenty-Third  streets. 
At  that  time  no  street  railway  had  been  constructed  on  that  street,  but  subse- 
quently the  appellant  constructed  a  double-track  street  railway  on  so  much  of 
it  as  had  been  thus  improved  by  the  city.  This  action  was  brought  by  the 
city  to  compel  the  appellant  to  pay  for  so  much  of  the  improvement  made  00 
that  street  as  is  occupied  by  its  railway  tracks.  The  ordinance  under  which 
this  claim  is  made  was  made  a  part  of  the  petition,  and  so  much  of  it  as  af- 
fects the  question  of  the  appellant's  liability  is  found  in  its  third  section* 
which  is  as  follows:  *'Sec.  3.  The  grantees  named  and  their  successors  shall 
at  all  times  keep  the  road-bed  of  said  railway  in  good  repair  and  upon  a  level 
wilh  the  street,  and  when  a  street  is  raised  or  lowered  the  company  or  grantees 
shall  raise  or  lower  their  track  and  road-bed  to  conform  thereto,  and  shall  at 
all  times  pay  all  expenses  of  filling,  grading,  lowering,  paving,  or  otherwise 
changing,  improving,  and  maintaining  the  street  between  their  tracks;  and 
shall  also  construct  and  keep  in  good  repair  all  cross-culverts,  wherever  the 
same  may  be  required  by  the  city  council,  under  their  rail  track,  said  culverts 
to  extend  across  the  street  from  sidewalk  to  sidewalk,  all  of  which  work  shall 
be  done  subject  to  the  approval  and  under  the  direction  of  the  committee  on 
streets  and  alleys  and  city  engineer  and  other  proper  authority  of  said  city; 
and  whenever  said  grantees  or  their  successoi*s  shall  fail  to  construct  or  keep  in 
order  the  culverts,  tracks,  and  road-bed,  as  required  by  this  ordinance,  the 
city  shall  have  the  right  to  cause  them  to  be  constructeil  or  put  in  proper  con- 
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tlition  and  repair  at  the  expense  of  said  grantees  or  their  successors;  and  in 
the  event  of  their  refusal  to  pay  the  same,  the  citj  maj  sue  for  the  amount, 
and  forfeit  this  franchise. "  The  facts  stated  being  alleged  in  the  petition,  de- 
murrers general  and  special  were  presented  and  overruled;  and  on  proof  of 
the  facts  alleged,  and  an  agreement  as  to  the  cost  of  the  improvements  on 
that  part  of  the  street  subsequently  occupied  by  the  railway  tracks,  a  judg- 
ment was  entered  in  favor  of  the  city  for  $2,600.  The  special  demurrer, 
which  will  be  considered,  is  as  follows:  "The  petition  shows  that  the  alleged 
work  of  filling,  grading,  and  paving  Post-Office  street  was  done  by  plaintiff 
before  defendant  entered  upon  or  constructed  its  railway  on  said  street,  and  the 
ordinances  made  part  of  plaintiff's  petition  do  not  bind  defendant  to  pay  for 
any  such  improvement,  except  on  streets  occupied  by  its  track  at  the  time  the 
improvements  are  made."  The  ordinances  looked  to  the  future  construction 
of  railway  tracks  on  the  street  named,  and  the  thii*d  section  must  be  construed 
in  the  light  of  tliat  fact.  It  was  intended  to  regulate  the  manner  in  which  the 
rights  given  by  preceding  sections  should  be  exercised,  with  a  view  to  render 
the  use  of  streets  by  tracks  as  slight  an  impediment  as  practicable  to  their 
ordinary  uses;  to  explicitly  reserve  to  the  city  the  right,  on  failure  of  the  rail- 
way company  to  preserve  the  streets,  the  power  to  put  such  parts  as  might  be 
covered  by  tracks  in  good  condition  for  common  use,  as  it  might  do  were  no 
right  given  to  the  railway  to  use  a  street;  and  this  at  the  cost  of  the  railway 
company. 

The  language  that  ''the  grantees  named  and  their  successors  shall  at  all  times 
keep  the  road-bed  of  said  railway  in  good  repair  and  upon  a  level  with  the 
street, "  necessarily  implies  that  there  shall  be  a  road-bed,  which  may  be  re- 
paired, and  which  may  be  kept  upon  a  level  with  the  street,  before  the  duty 
to  do  these  things  can  arise.  Until  the  duty  became  fixed,  in  the  nature  of 
things  there  could  be  no  obligation.  To  repair  means  "to  restore  to  a  sound 
or  good  state,  after  decay,  injury,  dilapitation,  or  partial  destruction.  '*  Webst. 
Diet.  "In  good  repair"  means  in  such  state  of  restoration.  "When  a  street 
is  raised  or  lowered  the  company  or  grantees  shall  raise  or  lower  their  track 
and  road-bed  to  conform  tliereto."  This  further  illustrates  that  the  duty 
of  the  company  has  relation  only  to  a  track  or  road-bed  existing  at  the  time 
the  city  may  deem  it  necessary  to  raise  or  lower  the  street,— to  an  existing 
track  or  road-bed  on  the  street  to  be  raised  or  lowered, — and  not  to  a  place 
where,  under  the  ordinance,  these  at  some  future  time  might  be  placed. 
"Shall  at  all  times  pay  all  expenses  of  filling,  grading,  lowering,  paving,  or 
otherwise  changing,  improving,  and  maintaining  the  street  between  tlieir 
tracks. "  There  can  be  no  street  between  the  tracks,  if  on  the  street  no  tracks 
have  been  laid.  They  "shall  also  construct  and  keep  in  good  repair,  all  cross- 
culverts,  wherever  the  same  may  be  required  by  the  city  council,  under  their 
rail  track."  This  clearly  would  not  impose  on  the  company  the  duty  to  con- 
struct and  keep  in  good  repair  cross-culverts  on  any  part  of  the  streets  which 
the  company  were  given  the  right  to  use  prior  to  the  time  a  track  was  laid. 
The  words  "shall  at  all  times  keep"  necessarily  have  relation  to  the  thing  to 
be  kept,  and  "all  times,"  in  this  connection,  cannot  be  given  effect  until  the 
thing  to  which  they  relate  has  an  existence.  The  same  is  true  of  the  words 
"shall  at  all  times  pay."  The  language  of  this  section  of  the  ordinance  shows 
that  every  duty  imposed  on  the  company  dates  from  and  is  based  on  the  fact 
that  it  is  occupying,  for  the  purposes  permitted  by  the  ordinance,  some  street 
named  in  it;  and,  until  a  street  is  so  used,  and  there  is  a  failure  on  the  part 
of  the  company  thereafter  to  comply  with  the  ordinance,  the  city  has  no  right 
to  improve  a  street  and  collect  a  part  of  the  cost  from  the  company,  simply 
because  it  may,  after  the  street  is  improved,  place  a  track  upon  it. 

The  ordinance  provides  the  manner  in  which  track,  road-bed,  and  culverts 
must  be  constructed,  and  that  if  the  "grantees  or  their  successors  shall  fail  to 
construct  and  keep  in  order  tlie  culverts,  tracks  and  road-bed  as  required  by 
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this  ordinance,  the  city  shall  have  the  right  to  cause  them  to  be  constructed 
or  put  in  proper  condition  and  repair  at  the  expense  of  said  grantees  or  their- 
successors. "  This  simply  means,  if  the  company  shall  construct  a  railway  on 
any  of  the  streets  named,  but  not  in  the  manner  required  by  the  ordinance, 
that  the  city  may  so  construct  it  or  repair  it  as  to  make  it  comply  with  the 
ordinance,  or  may  construct  or  repair  culverts  required  by  the  city  council 
under  an  existing  track.  The  grant  was  made  on  condition  that  certain  parts 
of  the  street  railway  should  be  put  in  operation  within  given  periods,  but  there 
is  nothing  in  the  ordinance  which  gave  the  city  the  right  to  construct  a  rail- 
way on  any  street  at  the  expense  of  the  company  if  it  declined  or  had  failed, 
to  construct  at  all  on  that  street;  or  that  gave  the  city  the  right  to  recover 
from  the  company  a  part  of  the  cost  of  improving  a  street,  having  no  railway 
on  it  at  the  time  the  improvement  was  made,  because  an  improvement  made* 
by  the  city  might  render  the  subsequent  construction  less  expensive  than  it 
would  have  been  to  the  company  had  the  city  not  improved  the  street.  The 
city  having  no  right  to  recover  from  the  company,  at  the  time  it  improved 
Post-Office  street,  a>  part  of  the  cost  of  that  improvement,  the  subsequent  use- 
of  the  street  by  the  railway  company  did  not  give  the  right.  In  the  case  of 
Columbus  V.  Railroad  Co.,  12  N.  E.  Kep.  651,  a  contract  similar  to  that  be- 
fore us  was  considered,  but  in  that  case  the  railway  was  constructed  in  the 
street  prior  to  the  time  the  city  required  the  street  to  be  improved;  and  the 
railway  company  having  failed  to  improve  that  part  of  the  street  between  the 
rails  of  its  track  after  ^ing  notified  to  do  so,  the  city  made  the  necessary  im- 
provement, and  was  held  entitled  to  recover  its  cost. 

We  are  of  opinion  that  the  demurrers  should  have  been  sustained,  and  as 
there  is  no  reason  to  believe  that  a  cause  of  action  exists,  the  judgment  of  the^ 
court  below  will  be  reversed,  and  the  cause  dismissed.    It  is  so  ordered. 


Howard  e.  Johnson  et  al. 

(Supreme  Court  of  Texas.    February  10, 1888.) 

1.  Limitation  of  Actions— Acknowlbdombnt—Bt  Exbcutob. 

An  executor,  one  year  before  the  limitation  on  the  same  expired,  indorsed,  as  pay- 
able in  ^ue  course  of  administration,  a  mortgage  note  executed  by  his  deoedent. 
Two  years  thereafter  the  creditor  foreclosed  the  mortgage,  Held^  that  the  validity 
of  the  judnnent  in  such  foreclosure  suit  is  not  impeachlible,  in  an  action  for  the 
mortgaged  premises  by  a  claimant  thereof,  on  the  gpx>und  that  the  suit  was  brought 
after  the  note  was  barred  by  the  statute  of  limitations. 

9.   BXECUTORS  AND  ADMIKISTBATOBS  —  ACTION  TO  FOBBGLOU  HOBTOAOB  OF  DbCBDBNT 

^■"Pabties 

Under  R&v.  St.  Tex.  art.  1202,  providing  that,  **in  every  suit  against  the  estate  of  a 
decedent  involving  title  to  real  estate,  the  executor,  eta,  shaU  be  made  parties;  ^ 
and  article  194S,  that  **any  person  having  a  claim  against  the  estate  mav  enforce 

gayment    «    «    «    againsttheexecutor,*^-— a  mortgage  creditor  may  sue  the  execu- 
)r  for  foreclosure,  without  making  the  heirs  of  the  deceased  mortgager  parties. 

Appeal  from  district  court,  Qaiveston  county;  William  H.  Stbwabt,. 
Judge. 

Action  of  trespass  to  try  title,  by  Cherry  L.  Howard  against  Thomas  John* 
son  and  August  Sachtleben,  for  the  recovery  of  a  one-half  interest  in  a  cer* 
tai  n  lot  in  Galveston  county.  There  was  a  judgment  for  defendants,  and  plain* 
tiff  appeals. 

Trezevant  <&  Franklinf  for  appellant.    Burnett  d:  Hanacom,  for  appellees. 

Gaines,  J.  This  is  a  suit  by  appellant  to  recover  a  lot  in  the  city  of  Gal- 
veston. She  claims  to  be  the  owner  of  an  undivided  one-half  interest  in  the 
property.  The  original  defendant,  Johnson,  being  merely  a  tenant,  Sachtle- 
ben, his  landlord,  was  permitted  to  come  in  and  defend  the  suit.  Both  par- 
ties claim  under  Mrs.  Cherry  A.  liobinson,— the  appellant,  as  a  devisee  under 
her  will;  and  the  appellee,  under  a  sale  made  by  virtue  of  a-  decree  of  the 
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district  conrt  of  Galveston  coonty  foreclosing  a  mortgage  on  the  property* 
On  Jane  18, 1873,  Mrs.  Bobinson  made  a  promissory  note  to  Sachtleben,  due 
12  months  after  date,  for  $2,200;  and  at  the  same  time  executed  a  mortgage 
npon  the  lot  in  controversy  for  the  purpose  of  securing  it.  In  March,  1876, 
she  died,  leaving  a  will,  which  named  James  Sorley  as  independent  executor, 
and  devised  to  appellant,  who  was  her  granddaughter,  and  to  her  son,  one 
Charles  Shattuck,  the  premises  in  controversy,  to  be  equally  divided  between 
them.  Sorley  promptly  qualified  as  executor.  The  note  was  not  paid,  though 
the  interest  seems  to  have  been  regularly  discharged  by  the  testator  in  her 
life-time,  and  by  her  executor  after  her  death.  On  the  2Bth  May,  1877,  the 
note  was  presented  to  the  executor,  who  wrote  on  it  that  it  was  allowed  to 
be  paid  in  due  course  of  administration.  This  was  signed  by  him  as  executor. 
On  July  25,  1879,  Sachtleben  brought  suit  in  the  district  court  of  Galveston, 
county  on  the  note,  and  to  foreclose  the  mortgage,  against  the  executor  alone. 
A  decree  of  foreclosure  was  rendered  on  the  25th  of  November,  1879,  by 
virtue  of  which  the  property  was  sold,  appellee  becoming  the  purchaser* 
Appellant  contends  that  the  sale  was  a  nullity— i^r^t,  because,  as  he  claims, 
the  debt  was  barred  when  the  suit  was  brought;  and,  960ondly,  because  the 
devisees  were  not  made  parties  to  the  action. 

It  is  settled  in  this  state  that  neither  an  executor  nor  administrator  can 
rightfully  allow  a  claim  which  is  barred  by  the  statute  of  limitations.  Moore 
v.  Hardtson,  10  Tex.  467;  Moore  v.  Hillekrant,  14  Tex.  312;  Com  v.  Crump, 
52  Tex.  348.  But  it  does  not  follow  that,  if  the  claim  be  allowed  by  the  ex- 
ecutor or  administrator,  and  approved  by  the  county  court,  the  guo^t  judg- 
ment so  created  can  be  treated  as  a  nullity.  It  is  the  right  of  the  beneficiaries 
of  the  estate  to  have  the  approval  set  aside,  in  a  direct  proceeding  brought 
for  that  purpose,  upon  affirmative  proof  that  the  bar  of  the  statute  had  be- 
come complete  when  the  allowance  was  indorsed.  Even  in  a  direct  proceed- 
ing, it  is  not  sufficient  to  show  that  thn  debt  appeared  upon  its  face  to  have 
been  barred  when  the  suit  was  instituted;  but  it  must  also  be  proved  that  no 
fact  existed  which  would  have  suspended  the  statute  during  the  time  of  its 
apparent  operation.  Moore  v.  Hillebrant,  14  Tex.  312;  Scclee  v.  Daniels,  16 
Tex.  136.  A  judgment  against  an  independent  executor,  in  a  regular  suit, 
stands  certainly  upon  as  high  a  plane  as  the  qucisi  judgment  of  a  county 
court;  and,  if  rendered  upon  a  claim  which  appears  to  be  barred,  it  cannot 
be  attacked  on  that  ground  in  a  collateral  action.  It  may  be  that  the  appel- 
lant, by  a  proper  proceeding  brought  within  a  proper  time,  could  have  set 
aside  the  judgment,  and  recovered  the  property  of  the  purchaser,  he  being  the 
plaintiff  in  the  judgment,  by  showing  that  the  statute  was  never  suspended 
after  the%iaturity  of  the  debt.  But  these  facts  must  have  been  averred  and 
proved ;  and  there  is  no  such  averment  or  proof  in  this  case.  There  is  an 
exception  to  the  answer  on  the  ground  that  the  note  appeared  to  be  barred 
when  suit  was  brought  upon  it.  The  answer  shows  that  more  than  five 
years  had  elapsed  from  the  maturity  of  the  note  to  the  institution  of  the  suit, 
but  it  does  not  show  that  the  statute  was  operative  during  all  that  time. 
Every  presumption  must  be  indulged  in  favor  of  the  judgment  under  which 
the  property  was  sold.  What  we  have  said  with  reference  to  the  allowance 
and  approval  of  claims  does  not  apply  to  the  allowance  and  approval  in  this 
case.  Sorley  being  an  independent  executor,  the  approval  of  the  county  judge 
was  a  mere  nullity.  Smyth  v.  Castoelh  65  Tex.  379;  Wood  v.  McMeans,  23 
Tex.  486;  McLane  r.  Belmn,  47  Tex.  493;  Bvaney.  Taylor,  60  Tex.  422. 
The  allowance  by  the  executor  was  made  before  the  claim  was  barred,  and 
implies  a  distinct  promise  to  pay  it  in  due  course  of  administration.  What 
effect  this  had  upon  the  operation  of  the  statute  of  limitations  we  need  not  de- 
termine. It  does  not  follow  that,  because  an  executor  may  not  revive  a  debt 
already  barrred,  he  may  not  suspend  the  operation  of  the  statute  before  the 
bar  is  complete.    Wood,  Lim.  g  190.    In  the  case  of  independent  exeoutorsy 
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the  exercise  of  such  power  may,  in  some  insUnces,  be  highly  beneficial  to  the 
estates  in  their  bands.  But  without  deciding  this  point,  we  conclude  that, 
under  the  pleadings  in  this  case,  the  judgment  against  Sorley  as  executor  was 
not  subject  to  attack  upon  the  ground  that  more  than  five  years  had  elapsed 
from  the  date  of  the  maturity  of  the  note  until  the  suit  was  instituted  in 
which  the  judgment  was  rendered. 

This  brings  us  to  the  second  question  in  the  case  :  Are  the  devisees  under 
a  will  bound  by  a  judgment  of  foreclosure  against  the  executor,  in  a  suit  to 
whicli  they  were  not  made  parties?  The  judgment  was  rendered  after  the 
Kevised  Statutes  went  into  effect,  and  this  question  must  be  determined  by  a 
construction  of  our  existing  laws;  and  a  review  of  the  previous  legislation  is 
necessary  in  order  to  make  that  construction  clear.  Section  118  of  the  act  of 
May  13, 1846,  provided  that, "  where  the  suit  is  for  the  foreclosure  of  a  mortgage 
on  real  estate,  *  *  *  the  heirs  interested  in  the  mortgaged  property  shall 
be  made  parties  to  the  suit  by  due  notice  served, "  etc  Pasch.  Dig.  art.  1479. 
The  section  in  which  this  language  is  found  was  construed  to  apply  only  to 
cases  where  the  suit  was  brought  after  the  death  of  the  testator  or  intestate. 
Where  the  defendant  died  pending  the  suit,  it  was  permitted  to  proceed 
against  his  administrator  alone.  Qivena  v.  Davenport,  8  Tex.  455.  The 
probate  law  of  1870  contained  this  provision  :  "If  any  person  desire  to  con- 
test the  title  of  the  estate  to  land,  he  must  bring  his  suit  in  the  district  court, 
and  make  the  executor  or  administrator  and  the  heirs  parties  thereto.  **  2 
Pasch.  Dig.  art.  5697.  Section  118  of  the  act  of  1846,  from*  which  we  have 
quoted  above,  is  omitted  from  the  Bevised  Statutes,  and  is  thereby  repealed, 
liev.  St.  final  tit.  §  5.  But  the  provision  quoted  from  the  law  of  1870  is 
substituted  by  article  1202,  which  reads  as  follows :  "In  every  suit  against 
the  estate  of  a  decedent  involving  title  to  real  estate,  the  executor  or  admin- 
istrator, if  any,  and  the  heirs,  shall  be  made  parties."  We  construe  this  to 
apply  to  suits  in  which  the  title  of  the  estate  to  land  is  brought  into  contro- 
versy, and  not  to  such  as  merely  se^  to  enforce  a  Hen  upon  it.  Such  is  the 
evident  meaning  of  the  provision  for  which  it  is  intended  as  a  substitute.  It 
would  seem  that,  if  it  had  been  the  purpose  to  require  the  heirs  or  devisees  to 
be  made  parties  to  a  proceeding  for  the  foreclosure  of  a  mortgage  or  other  lien 
upon  real  estate,  this  intention  would  have  been  clearly  manifested  by  the 
incorporation  of  section  118,  or  by  the  addition  of  apt  words  to  the  article  just 
quoted.  .When  the  estate  is  being  administered  in  the  county  court,  a  lien 
may  be  enforced  without  special  citation  to  the  heirs,  though  a  citation  to  all 
persons  interested  in  the  estate  is  required  to  be  posted.  But,  in  case  of  an 
independent  executor,  article  1943,  Rev.  St.,  provides  that  "any  pei-son  having 
a  debt  or  claim  against  the  estate  may  enforce  payment  of  the  save  by  suit 
against  the  executor  of  such  will,  and,  when  judgment  is  recovered  against 
the  executor,  the  execution  shall  run  against  the  estate  of  the  testator  in  the 
hands  of  the  executor  that  may  be  subject  to  such  debt.'*  An  unsecured 
creditor  has  a  charge  upon  all  the  assets  of  the  estate,  in  general,  not  exempt 
from  execution.  A  lien  creditor  has  a  special  claim  against  the  property  sub- 
ject to  the  lien.  If  the  legislature  had  required  the  heirs  or  devisees  to  be 
made  parties  in  the  one  case,  in  order  to  be  consistent  they  should  have  re- 
quired it  in  the  other.  An  executorship  free  from  the  control  of  the  county 
court  is  a  special  personal  trust,  and  carries  with  it  the  power  to  sell  any 
property  of  the  estate,  subject  to  administration,  without  the  order  of  any 
court,  when  necessary  for  the  payment  of  debts  ;  and  it  was  probably  consid- 
ered that  any  person  to  whom  a  testator  would  intrust  such  authority  could 
be  relied  upon  to  defend  all  suits  for  the  enforcement  of  liens  brought  against 
the  estate.  The  creditor  in  this  case  might  have  taken  a  simple  judgment  for 
his  debt,  and  sold  the  property  under  execution,  and  thereby  passed  the  title  ; 
and,  in  the  absence  of  some  legislative  enactment  to  the  contrary,  we  do  not 
see  why  he  could  not  lawfully  take  a  judgment  foreclosing  his  mortgage  with- 
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out  making  the  devisees  parties.  We  are  therefore  of  opinion  that  the  judg- 
ment was  effectual  against  the  devisees  under  Mrs.  Robinson^s  will,  and  that 
the  sale  passed  the  title.  We  are  aware  that  a  contrary  doctrine  has  been 
announced  in  many  of  the  courts  of  this  country  ;  but  we  presume  this  is  a 
matter  controlled  by  statute  in  most,  if  not  all,  of  our  sister  states.  At  com- 
mon law,  the  administration  did  not  include  real  estate,  and  the  question  could 
not  arise.    We  find  no  error  in  the  judgment,  and  it  is  affirmed. 


Baknett  V,  Vincent  et  al. 
{Supreme  Cov/rt  of  Texcu.    February  10, 1888.) 

1.  FrAUDULSKT  Ck)NV«TANCBft--BONA  FiDB  INDEBTED NBSS. 

W.  purchased  a  tract  of  land  in  1871,  and  agreed  to  give  defendant,  his  son,  50 
acres,  if  he  would  apply  his  earnings  to  the  purchase  money  until  it  was  paid  in 
full.  Accordingly,  50  acres  were  assigned  defendant,  who  occupied  and  improved 
the  same,  and  m  1883  received  a  deed  therefor,  in  jbursuance  of  the  agreement. 
Soon  afterwiuxls  a  judgment  was  recovered  against  w.  on  a  debt  contracted  a  few 
years  prior  to  1883,  and  defendant's  land  was  sold  under  execution  as  W.'s  property, 
plaintiff  becoming  the  purchaser.  Held,  that  defendant  had  a  perfect  title  to  such 
land,  and  that  it  was  not  affected  by  such  sale.> 

2.  Same— Evidenoe-^-Dbalinos  between  Gbantob  and  Cbbditob. 

Where  defendant's  land  is  sold,  as  the  property  of  his  grantor,  for  the  latter's 
debts,  evidence  that  there  had  been  large  dealings  between  such  grantor  and  his 
creditor,  and  that  the  grantor  had  paid  large  sums  on  the  accounts,  is  admissible  to 
show  when  the  debt  was  contracted,  and  to  rebut  the  presumption  of  fraud  in  the 
grantor. 
8.  Appeal— Habmlbss  Ebrob— Inoompbtent  Evidbnob. 

Where  incompetent  evidence  is  admitted  in  proof  of  a  fact,  and  there  is  other 
competent  and  uncontradidted  evidence  tending  to  prove  the  same  fact,  the  admis- 
sion of  such  incompetent  evidence  is  not  reversible  error. 

Appeal  from  district  court,  Grimes  county;  N.  G.  Kittrell,  Judge. 

Action  of  trespass  to  try  title,  by  J.  P.  Barnett  against  Harvey  Vincent  and 
others,  for  the  possession  of  certain  land  in  Grimes  county.  There  was  a  trial 
by  the  court.    Judgment  for  defendants,  and  plaintiff  appeals. 

/.  Earle  Preston,  for  appellant.     W.  W.  Meacham,  for  appellees. 

Willie,  C.  J.  The  appellant  brought  suit  against  Robert  Vincent  upon  a 
promissory  note  executed  by  the  latter  February  18, 1884,  and  had  an  attach- 
ment levied  on  50  acres  of  land,  and,  at  the  sale  of  the  land  under  the  judg- 
ment obtained  in  the  suit,  bought  it,  crediting  the  purchase  money  upon  the 
execution.  Appellant  then  instituted  this  action  of  trespass  to  try  title  for  a 
recovery  of  the  land  against  the  appellees,  who  were  in  possession. 

The  appellees^  claim  to  the  land  is  substantially  the  following:  In  Janu- 
ary, 1871,  Robert  Vincent  and  Sawney  Williams  bought  of  Robert  Lockhart 
500  acres  of  land,  paying  in  cash  i$  1,000,  and  giving  notes  for  the  balance  of 
the  purchase  money,  about  $4,000.  Robert  Vincent  and  Sawney  Williams 
were  brothers-in-law;  and  the  former  had  two,  and  the  latter  three,  children. 
Gif  Williams,  son  of  Sawney,  married  Maria,  a  daughter  of  Robert,  in  1871. 
Lockhart  retained  a  vendor^s  lien  for  the  unpaid  purchase  money,  and  one 
Barker  loaned  the  purchasers  the  $1,000  they  paid  in  cash.  The  land,  when 
bought,  was  unimproved,  but  the  purchasers  placed  tenants  upon  it  to  clear 
it  up,  and  soon  thereafter  moved  upon  it  themselves,  and  have  ever  since  re- 
sided upon  the  land.  It  was  the  understanding  between  Williams  and  Vin- 
cent and  their  children,  made  known  at  the  time,  that  they  were  to  live  to- 

*  As  to  when  specific  performance  of  aparol  contract  for  the  conveyance  of  land  wiU 
be  decreed,  see  Martin  v.  Patterson,  (8.  C.)  2  8.  E.  Rep.  859,  and  note;  Boozer  v.  Teague, 
(8.  C.)  8  S.  B.  Rep.  651 ;  Clark  v.  Clark,  (lU.)  18  N.  E.  Rep.  558;  GaUagher  v.  GaU^er, 
(W.  Va.)  5  8.  E.  Rep.  297;  Pitt  v.  Moore,  (N.  C.)  Id.  389. 

As  to  how  far  actual  possession  of  land  is  notice  of  the  rights  of  the  occupant,  see 
Hafter  v.  Strange,  (Miss.)  8  South.  Rep.  190,  and  note. 
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gether  upon  the  land,  and  use  their  joint  earnings  to  pay  for  it;  also  that, 
when  paid  for,  each  child  should  have  50  acres  of  the  land  set  apart  to  him  by 
metes  and  bounds.  When  they  went  on  the  land,  each  party  selected  a  place 
to  settle  on,  and  built  upon  it;  the  defendant  Gif  Williams  building  in  1871 
on  the  land  selected  for  his  wife,  but  he  afterwards  moved  upon  another  tract 
selected  for  himself.  The  Lockhart  debt  was  paid  in  1876,  and  the  Barker 
debt  in  1888;  all  parties  contributing  their  individual  means  towards  its  pay- 
ment. On  January  14,  1879,  Sawney  Williams  made  a  deed  to  Gif  Williams 
of  150  acres  of  the  land,  reserving  the  right  of  possession  during  life;  and  on 
August  18, 1882,  Robert  Vincent  made  a  deed  to  Maria  Williams  for  50  acres 
of  the  land  for  a  home,  to  revert  to  the  grantor  on  breach  of  certain  condi- 
tions. This  latter  deed  was  filed  for  record  October  14,  1882.  Sawney  Will- 
lams  and  Robert  Vincent,  having  previously  divided  the  500  acres  between 
themselves,  on  December  18, 1883,  the  former  deeded  to  Gif  Williams  50  acres, 
and  the  latter  to  his  daughter  Maria  Williams  50  acres,  and  to  his  son  50  acres 
also,  and  each  a  like  quantity  to  his  other  children;  the  deeds  describing  the 
land  according  to  a  previous  survey  made  by  one  Berkley,  and  each  party^s 
survey  including  the  land  and  improvements  occupied  by  him.  These  deeds 
were  recorded  December  20, 1883.  Harvey  Vincent  and  Gif  Williams  lived 
on  the  land  set  apart  and  afterwards  deeded  to  them,  with  their  families,  con- 
tinuously from  1871  to  the  beginning  of  this  suit,  clearing  and  fencing  their 
farms  at  a  heavy  expense.  The  note  Aipon  which  the  attachment  was  sued 
x)ut,  under  which  appellant  claims,  was  given  for  the  balance  due  on  an  open 
account  for  supplies  furnished  by  Bamett  to  the  elder  Williams  and  Vincent, 
for  themselves  and  their  sons  and  daughters  and  their  families,  during  the 
course  of  several  years,  ending  in  1882  or  1888.  The  purchases  were  made 
with  the  understanding  that  such  supplies  should  be  charged  to  the  elder  Will- 
iams and  Vincent.  Upon  this  state  of  facts,  the  cause  was  submitted  below 
to  the  judge,  who  placed  his  conclusions  of  law  and  fact  in  the  record,  and 
rendered  judgment  for  the  appellees.    Barnett  appealed. 

The  appellant,  having  credited  the  purchase  money  of  the  land  upon  his  ez- 
•ecution,  took  the  land  charged  with  ^1  the  equities  of  the  appellees,  and  sub- 
ject to  the  same.  McKamey  v.  Thorp,  61  Tex.  648.  The  equities  of  the  ap- 
pellees were  these:  The  land  had  been  bought  in  the  name  of  their  parents, 
for  the  benefit  of  the  appellees,  as  well  as  of  the  nominal  purchasers.  It  was 
paid  for  as  well  with  the  means  of  the  appellees  as  of  their  parents,  and  the 
other  parties  interested.  This  made  the  parties  in  whose  names  the  land  was 
bought  trustees  for  the  benefit  of  the  appellees,  to  the  extent  of  the  land  intended 
for  them,  and  for  which  they  paid.  This  trust  was  not  within  the  statute  of 
frauds,  and  it  was  not  necessary,  therefore,  that  it  should  be  in  writing.  James 
V.  FiUcrod,  5  Tex.  512.  The  interest  intended  for  each  of  the  appellees  was  set 
apart  to  him,  and  he  settled  thereon,  and  improved  it,  and  continued  to  reside  on 
and  cultivate  this  portion  of  land  for  more  than  10  years  before  the  commence- 
ment of  this  suit.  Under  this  state  of  facts,  the  appellees  were  entitled  to  de- 
mand of  their  parents  specific  performance  of  the  contract  under  which  they 
purchased  the  lands;  and  were  also  entitled  to  hold  it  against  them,  under  the 
statute  of  limitation  of  10  years.  Ajb  against  the  parties  in  whose  name  the 
land  was  bought,  the  appellees  had  a  good  title;  and  of  this  their  possession 
put  all  others  on  notice.  As  a  mere  purchaser,  at  execution  sale,  of  the  land 
as  the  property  of  Robert  Vincent  and  Sawney  Williams,  the  appellant  ac- 
quired no  better  title  than  was  held  by  the  defendants  in  execution,  which,  as 
we  have  seen,  amounted  to  nothing;  but  he  claims  that  the  land  was  con- 
veyed to  the  appellees  by  the  defendants  in  execution  in  1883,  after  the  debt 
which  formed  the  basis  of  the  attachment  suit  had  accrued,  and  that  the  con- 
veyance was  in  fraud  of  his  rights  as  a  creditor.  But  the  conveyances  of  1883 
were  made  in  pursuance  of  the  previous  contract  of  the  parties.  It  ^%as  a 
conveyance  of  the  legal  title  to  those  who  already  held  the  equitable,  and 


Digitized  by  VjOOQIC 


Tex.]  LANO  V.  RICKMEBS.  527 

could  compel  the  conveyance  they  received.  It  was  a  conveyance  to  those  who 
were  already  entitled  to  hold  the  land  against  the  grantors,  whose  title,  so  far 
from  having  its  beginning  in  the  deed,  was  good  without  it;  the  only  object 
of  the  deed  being  to  furnish  the  best  evidence  of  its  existence.  A  vendor  can- 
not commit  a  fraud  in  making  a  deed  to  a  grantee  to  whom  the  land  abso- 
lutely belongs.  He  parts  with  nothing  subject  to  the  payment  of  his  debts. 
It  is  not  very  clear  as  to  the  time  at  which  the  balance  of  account  for  which 
the  note  was  given  accrued;  but  it  did  not  antedate  the  title  of  the  appellees, 
for  that  commenced  with  the  contract  of  purchase,  or,  at  least,  with  their  first 
possession  of  the  lands  upon  which  they  settled.  The  conveyance  from  Rob- 
ert Vincent  and  Sawney  Williams  to  the  appellees  was  not  a  voluntary  con- 
veyance, and,  even  had  there  been  fraud  intended  on  the  part  of  the  grantors, 
it  could  not  have  affected  the  grantees'  title,  as  they  did  not  participate  in  the 
fraud.  They  were  receiving  the  evidence  of  their  own  title,  and  not  acquir- 
ing property  of  another.  Nor  do  we  think  the  appellees  allowed  the  eider 
Vincent  and  Williams  to  obtain  credit  on  faith  of  owning  the  land  in  contro- 
versy. They  had  no  reason  to  suppose  that  the  credit  was  extended,  wholly 
or  in  part,  on  account  of  the  land.  They  were  in  possession  of  it,  notoriously 
^claiming  it;  and  it  was  the  duty  of  the  appellant  to  make  inquiry  as  to  their 
title,  before  giving  credit  to  the  persons  in  whom  the  legal  title  was  vested. 
They  were  authorized  to  conclude  that  he  had  made  the  inquiry,  and  had  sat- 
isfied himself  as  to  the  state  of  the  title.  The  appellant  had  had  an  account 
with  their  fathers  for  years,  and  had  received  large  payments  from  them;  and 
the  appellees  were  authorized  to  believe  that  for  this  reason  they  still  obtained 
^sredit  for  their  purchases.  We  think  the  court  could  but  come  to  the  conclu- 
sion that  the  appellant  acquired  no  title  to  the  land  under  the  execution  sale. 

The  brief  of  appellant's  counsel  raised  some  questions  of  evidence;  but  it  is 
-sufficient  to  dispose  of  the  two  first  to  say  that,  if  the  testimony  was  improp- 
erly admitted,  the  appellant  was  not  prejudiced,  as  the  same  facts  were  proved 
by  other  witnesses,  and  were  uncontradicted,  and  the  cause  was  tried  by  the 
<x>urt  without  a  Jury. 

The  account  of  the  dealings  between  the  appellant  and  Robert  Vincent  and 
Bawney  Williams  was  admissible,  because  it  tended  to  show  that  credit  to  a 
large  amount  had  been  extended  by  the  former  to  the  latter  during  a  series  of 
years,  and  large  payments  had  been  made  upon  the  account;  thus  rebutting, 
in  some  degree,  any  presumption  of  fraud  on  the  part  of  the  debtors.  It  also 
tended  to  fix  the  date  when  the  items  for  which  the  note  was  given  accrued, 
and  thus  show  whether  the  title  of  the  appellees  was  prior  or  subsequent  to 
them  in  date.  If  admissible  for  these  purposes,  the  action  of  the  court  was 
harmless  error,  as  the  account  in  nowise  prejudiced  the  plaintiff's  case. 

There  is  no  error  in  the  judgment,  and  it  is  affirmed. 


Lano  et  al.  v.  Bickmers  et  uok 
(Supreme  Court  of  Texas,    February  10, 1888.) 

8aLB— WHBN  TiTLB  Pa8SK&— RK8CI88ION. 

A  husband  sold  goods  for  the  price  of  which  it  was  agreed  notes  were  to  be  made 
to  his  wife,  to  whom  he  was  indebted,  and  the  goods  were  delivered,  but  the  pur- 
chaser refused  to  deliver  the  notes,  as  the  husband  was  indebted  to  other  persons. 
The  husband  rescinded,  and  conveyed  the  goods  to  his  wife,  and  creditors  gar- 
nished. Held,  that  no  title  passed  to  the  purchaser,  that  the  husband  might  re- 
scind, and  thai  the  sale  to  the  wife  was  valid  against  creditors.^ 

Appeal  from  district  court,  Galveston  county;  William  H.  Stewart, 
Judge. 

This  suit  was  brought  by  M.  J.  Rickmers,  wife  of  A.  Bickmers,  against 
A.  &  H.  Kleinecke,  for  the  price  of  goods  conveyed  to  her  by  her  husband. 

>8ee  note  at  end  of  case. 
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IjSLng  &  Weinberger  and  other  creditors  of  the  husband  brought  suit  against 
him,  and  served  writs  of  garnishment  on  defendants  A.  &H.  Kleinecke  after 
the  goods  had  been  conveyed  to  the  wife.  Leave  to  intervene  was  granted 
the  creditors,  and,  judgment  being  rendered  for  plaintiff,  they  appeal. 

W.  B,  Benson  and  Wheeler  <&  Rhodes,  for  appellants.  Buriiett  i&  Hans^ 
com,  for  appellees. 

Statton,  J.  A.  Rickmers  was  indebted  to  his  wife  in  the  sum  of  $2,400. 
As  to  this  there  is  no  controversy.  On  31st  December,  1881,  he  made  a  con- 
tract to  sell  to  A.  &  H.  Kleinecke  a  stock  of  goods  he  then  owned,  for  which 
they  were  to  execute  notes  to  Airs.  Uickmers,— one  for  S600,  payable  February 
1,  1887;  and  the  other  for  the  balance,  payable  January  1,  1888.  The  goods^ 
were  to  be  sold  at  75  per  cent,  of  their  original  cost.  The  purpose  in  having 
the  notes  executed  to  Mrs.  Rickmers  was  to  secure  and  pay  to  her  a  part  of  the 
sum  due  from  her  husband.  In  order  to  ascertain  the  sum  to  be  paid  for  the 
goods  it  became  necessary  to  make  an  inventory  of  the  stock,  which  was  com- 
menced on  the  night  of  December  31,  1886.  The  inventory  was  made  by  A. 
Kleinecke,  James  Bauer,  and  Harry  Alexander;  the  latter  and  Kleinecke  each 
keeping  separate  lists.  One  January  2,  1887.  they  finished  pricing  the  goods, 
and  it  was  then  agreed  that  these  persons  take  the  separate  inventories  to 
their  houses,  and  finish  them  the  next  morning.  When  they  met  t)i^  next 
morning  their  footings  siiowed  a  difference.  January  3d  was  a  busy  day  with 
Kleinecke,  and  the  appraisers  concluded  not  to  complete  it  on  that  day,  but 
to  go  over  it  again,  with  a  view  to  reconcile  the  differences.  On  January  4th 
Mi-s.  Rickmers  went  to  the  store  and  demanded  the  notes,  which  Kleinecke 
excused  himself  from  giving  on  the  ground  that  the  footings  of  the  invento- 
ries had  not  been  made  to  agree.  After  this,  on  the  same  dtiy,  the  attorney 
for  Mrs.  Rickmers  called  on  the  Kleineckes  for  the  purpose  of  getting  a  set- 
tlement, and  they  again  urged  as  a  reason  for  not  giving  the  notes  that  the 
inventory  had  not  been  agreed  upon.  The  attorney  then  ascertained  what 
the  difference  between  the  two  lists  was,  and,  having  ascertained  this,  pro- 
prosed  to  settle  by  the  list  which  aggregated  the  smallest  sum.  A.  Kleinecke 
then  remarked  that  he  intended  to  see  that  the  creditors  of  Rickmers  got  their 
money.  He  was  then  asked  for  the  notes,  and  said  that  he  would  have  to  see 
about  them,  and  that  he  wanted  to  see  his  attorneys,  and  that  this  he  would  not 
do  on  that  day,  but  would  on  the  next.  He  was  then  informed  if  the  notes  were^ 
not  given  on  that  day  the  trmie  would  be  considered  at  an  end.  The  attorney 
seems  to  have  been  acting  for  Rickmers  as  well  as  his  wife.  Riclaners  had 
formerly  made  efforts  to  have  the  matter  closed,  and  in  this  was  persistent. 
The  notes  were  not  given  on  that  day,  and  Rickmers  then  conveyed  the  stock 
to  his  wife,  but  after  this  the  Kleineckes  proposed  to  execute  new  negotiable 
notes  secured  as  it  had  been  agreed  the  notes  to  be  given  should  be.  These 
notes  were  never  executed  and  tendered,  but  had  they  been  would  have  been 
refused  on  January  5th.  A.  Kleinecke  had  been  in  the  store  as  an  employe 
of  Rickmers,  and  was  so  at  the  time  the  agreement  to  sell  was  made.  Ho 
was  given  the  key  to  the  store  by  Rickmers,  and  commenced  selling  from  it 
on  January  1st.  This  action  was  brought  by  Mrs.  Rickmers  against  A.  &  H. 
Kleinecke  to  recover  the  value  of  the  goods;  and  creditors  of  A.  Rickmers, 
having  sued  out  and  causetl  to  be  served  writs  of  garnishment,  intervened  in 
the  cause  after  having  obtained  judgments  against  Rickmers.  There  was  a 
judgment  in  favor  of  Mrs.  Rickmers  against  A.  &H.  Kleinecke  for  $1,866.99, 
and  that  the  intervenors  take  nothing,  and  from  that  judgment  the  interven- 
ors  appeal. 

There  can  be  no  controversy  as  to  the  material  terms  of  the  contract  of 
sale  made  between  Rickmers  and  A.  &  H.  Kleinecke.  The  agreement  was 
that  the  one  would  sell  at  a  price  to  be  ascertained  by  an  inventory,  the  basis 
for  the  appraisement  being  fixed  by  the  contract,  and  that  the  others  would 
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pay  for  the  goods  with  notes  to  be  delivered  when  the  aggregate  price  for  the 
goods  was  ascertained.  This  must  be  deemed  to  liave  been  done  when  Rick- 
mers  and  wife  agreed  to  accept  the  lowest  estimate  shown  by  the  inventories, 
and  thereby  to  settle.  When  the  contract  of  sale  is  that  the  goods  sold  shall 
be  paid  for  with  cash,  or  notes  executed  by  the  vendee  or  a  third  person,  the 
sale  is  on  condition  that  the  payment  be  made,  and  until  this  is  done  the  title 
to  the  goods  remains  in  the  vendor  notwithstanding  they  may  have  come  into 
the  possession  of  the  vendee,  unless  it  appears  that  they  were  delivered  to  the 
purchaser  with  intent  to  waive  the  condition  of  payment.  Whitney  v.  Eaton, 
15  Gray,  225;  Farlow  v.  Ellis,  Id.  231;  HircTiorn  v.  Canney,  98  Mass.  150; 
Adams  v.  O'Connor,  100  Mass.  518;  Armour  v.  Pecker,  123  Mass.  143;  Salo- 
mon v.  Hathanay,  126  Mass.  484;  Russell  v.  Minor,  22  Wend.  659;  Osbom 
v.  Qantz,  60  N.  Y.  541;  Stone  v.  Perry, 60 Me. 49;  Seed  v.iorrf, 66 Me.  580; 
Paul  V.  Reed,  52  N.  H.  138;  Railroad  Co.  v.  Phillips,  60  111.  193;  Van  Duzor 
V.  Allen,  90  Dl.  499;  Summers  v.  Mills,  21  Tex.  86.  Whether  a  delivery  is 
made  with  intent  to  waive  the  condition  of  payment  is  a  question  of  fact,  and 
that  having  been  submitted  to  the  jury  and  found  in  favor  of  Mrs.  Riclimers, 
upon  evidence  that  justified  the  finding,  this  is  conclusive  of  the  question. 

The  court,  in  effect,  instructed  the  jury  that  if  no  particular  time  was  specified 
within  which  the  notes  were  to  be  delivered  to  Mrs.  Rickmers  then  the  Klein- 
eckes  were  entitled  to  a  reasonable  time  to  deliver  them,  and  thus  left  the  in- 
ference that  title  to  the  property  might  pass  without  the  delivery  of  the  notes, 
or  that  the  right  of  Rickmers  to  sell  to  his  wife  or  any  other  persons  than  the 
Kleineckes  would  be  suspended  for  a  reasonable  time.  This  charge  was  cer- 
tainly as  favorable  as  the  EHeineckes  or  creditors  of  Rickmers  could  ask,  un- 
der the  facts,  and  the  jury  having  found  that  the  notes  were  not  delivered  or 
tendered  within  a  reasonable  time,  their  finding  is  conclusive  of  the  question, 
and  it  is  unnecessary  to  consider  whether  the  facts  justified  or  called  for  a 
charge  on  that  subject.  Title  to  the  property  did  not  pass  to  the  Kleineckes, 
and.  under  the  facts,  we  are  of  the  opinion  that  Rickmers  had  the  right  in  good 
faith  to  sell  it  to  his  wife  in  part  payment  of  the  debt  due  to  her,  and  that  bj 
the  sale  so  made  she  became  entitled  to  recover  the  property  or  its  value  from 
the  Kleineckes,  and  that  they  never  became  liable  to  the  cr^itors  of  Rickmers 
by  reason  of  the  facts  existing.  What  their  liabilities  may  be  under  the  pro« 
ceedings  in  garnishment  is  not  involved  in  this  case.  If  liable,  their  liabilities 
arise  from  their  own  conduct,  and  not  because  they  were  indebted  to  Rick- 
mers at  the  time  the  writs  were  served  on  them.  It  is  unnecessary  to  inquire 
whether,  under  the  facts,  Mrs.  Rickmers  would  not  have  been  entitled  to  th« 
purchase  money  of  the  goods  had  the  title  passed  to  the  Kleineckes  as  against 
other  creditors  of  her  husband,  or  whether  other  than  negotiable  notes  secured 
as  by  the  agreement  provided,  if  delivered  or  tendered  in  proper  time,  would 
have  been  a  compliance  with  the  contract. 

There  is  no  error  in  the  judgement,  and  it  will  be  affirmed. 

NOTB. 

Conveyance  from  Husband  to  Wife.  A  conveyance  to  a  wife,  in  payment  of  a  debt 
owing  to  her  by  her  husband,  Is  not  a  voluntary  conveyance,  nor  fraudulent  with  re- 
si>ect  to  his  other  creditors.  Oibson  v.  Bennett,  (Me.)  9  Atl.  Rep.  727;  Heath  v.  Slo- 
cum,  (Pa.)  Id.  259;  Lyon  v.  Zlmmer,  note,  80  Fed.  Rep.  401;  Dice  v.  Irvin,  (Ind.)  11 
N.  E.  Rep.  488;  Popendick  v.  Frobenius,  (Mich.)  83  N.  W.  Rep.  887;Bank  v.  Weber, 
(Iowa,)  Id.  606;  Seminary  v.  Saenger.  (Mich.)  Id.  301;  Brickley  v.  Walker,  (Wis.)  32 
N.  W.  Rep.  778:  Chapman  v.  Summerfield,  (Kan.)  14Pac.  Rep.  285;  Miller  v.  Knieger, 
(Kan.)  18  Pac.  Rep.  641;  Bates  v.  McConnell,  31  Fed.  Rep.  588. 

Where  there  is  no  evidence  of  any  previous  agreement  for  the  repayment  of  the 
money,  the  wife  will  be  held  to  have  no  legal  claim  against  the  husband  therefor,  and 
will  not  be  permitted  to  appropriate  his  property,  nominallv  in  payment  therefor,  to 
the  exclusion  of  his  bona  Me  creditors,  Jackson  v.  Beach,  (N.  J. )  9  Atl.  Rep.  380 ;  Han- 
son v.  Manley,  (Iowa.)  33  N.  W.  Rep.  367;  Wake  v.  Griffin,  (Neb.)  2  N.  W.  Rep.  461. 

As  to  the  burden  of  proof  in  controversies  between  a  married  woman  and  the  cred- 
itors of  her  husband,  see  Brickley  v.  Walker,  (Wis.)  32  N.  W.  Rep.  773,  and  note;  Burt 
v.  Timmons,  (W.  Va.)  2  S.  E.  Rep.  780. 
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As  to  fraudulent  conveyances  between  husband  and  wife,  see  Foster  v.  EZnowles,  (N. 
J.)  7  AU.  Rep.  295;  MilhoUand  v.  Tiffany,  (Md.)  3  Atl.  Rep.  881,  and  note:  Knight  v. 
Kidder,  (Me.)  1  AtL  Rep.  142,  and  note:  Piatt  v.  Schreyer,  25  Fed.  Rep.  87,  and  note; 
Prank  v.  Humphrey,  (Hi.)  12  N.  E.  Rep.  720;  Hooser  v.  Hunt,  (Wis.)  26  N.  W.  Rep. 442; 
Banlc  V.  Warner,  (Iowa,)  Id.  47;  Witz  v.  Osbum,  (Va.)  2  S.  E.  Rep.  38 ;  Webb  ▼.  Ingham, 
(W.  Va.)  1  S.  E.  Rep.  816. 

Peterson  v.  State. 
(Court  of  Appeals  of  Texas,    February  32, 1888.) 

1.  Ihdiotmbkt— Validity— 8DRPLU8A0B. 

Unnecessary  averments  in  an  indictment  will  not  invalidate  the  same  where,  with- 
out them,  the  indictment  alleges  fully  and  correctly  the  offense  charged. 

2.  Cbiminal  Law— Costinuance— Refusal. 

On  a  conviction  for  uttering  a  forged  instrument,  there  is  no  error  in  refusing  de- 
fendant's application  for  a  continuance,  where  the  probable  truth  of  the  absent  tes- 
timony cannot  be  relied  upon,  in  the  face  of  positive  proof  of  the  identity  of  defend- 
ant as  the  person  who  passed  the  forged  instrument. 
8.  FoBGEBT— "Knowingly  Passing"— Instruction. 

It  is  unnecessary  for  the  court,  in  its  charge  to  the  jury,  to  define  words  the  mean- 
ing of  which  is  commonly  known,  and  of  no  technical  signification;  such  as  ** know- 
ingly "  and  **pass,  **  on  a  charge  or  uttering  a  forged  instrument. 
4.  Same — Passing  Forged  Instrument — Sentence  fob  Forgbby — Cobbbotion. 

Where  it  is  recited  in  the  sentence  that  the  conviction  is  for  forgery,  when  the 
defendant  was  only  convicted  of  knowingly  passing  as  true  a  forged  instrument, 
the  court  will  correct  such  error,  and  make  tne  sentence  conform  with  the  conviction. 

Appeal  from  district  court,  Montgomery  county ;  James  Masterson,  Judge. 

Anthony  Peterson,  defendant  and  appellant,  was  convicted  of  knowingly 
uttering  a  forged  instrument;  the  second  count  of  tlie  indictment,  being  tliat 
under  which  the  conviction  was  bad,  reading  as  follows:  "*  *  *  And  the 
grand  jurors  aforesaid,  upon  their  oaths,  in  said  court,  do  further  present  that 
Anthony  Peterson,  on  the  2d  day  of  December,  in  the  year  of  our  Lord  1886, 
in  the  county  of  Montgomery,  in  the  state  of  Texas,  did  willfully,  knowingly, 
and  fraudulently  pass  as  true,  to  Tliomas  J.  Peel,  a  forged  instrument  in  writ- 
ing, purporting  to  be  the  act  of  another,  to- wit,  one  William  Ford,  which  said 
faiue  instrument  in  writing  is  to  the  tenor  following: 

•••Dec  2th  1886. 

"  •  William  ford. 

••  •  Mr.  Tom  peels. 

•• « pleas  paj  Anderson  Boberson  for  14  cords  of  wood  at  $1.10  per  cord. 

William  ford.' 
— Which  said  false  and  forged  instrument  in  writing  was  addressed  to  'Mr. 
Tom  peels/  meaning  and  intending  thereby  Thomas  J.  Peel;  and  by  which 
said  false  and  forged  instrument  in  writing  the  said  Thomas  J.  Peel  was  re- 
quested and  directed  to  pay  Anderson  Roberson,  meaning  and  intending 
thereby  the  said  Anthony  Petei-son,  for  14  cords  of  wood,  at  $1.10  per  cord; 
which  said  instrument  in  writing  the  said  Anthony  Peterson  then  and  there 
knew  to  be  forged,  and  did  then  and  there  so  pass  the  same  as  true,  with  in- 
tent to  injure  and  defraud,  contrary,"  etc.  The  penalty  imposed  by  the  ver- 
dict was  a  term  of  two  years  in  the  penitentiary.  The  alleged  forged  instru- 
ment being  in  evidence,  the  state  proved  that  the  same  was  presented  by  the 
defendant,  under  the  name  of  Anderson  Boberson,  to  Thomas  J.  Peels,  and 
that,  upon  his  representation  that  it  was  given  to  him  by  William  Ford  in 
payment  for  services,  the  said  Peel  paid  the  same,  in  part,  to  the  said  defend- 
ant, as  Anderson  Boberson.  Ford  testified  that  he  neither  wrote  nor  signed, 
nor  authorized  any  person  to  write  or  sign,  the  said  order. 

W.  P,  McCombs  and  W.  W.  Meacham,  for  appellant.  AsaU  Atty.  Gen, 
Davidson,  for  the  State. 

WiLLsoN,  J.  There  are  two  counts  in  the  indictment,*— the  first  charging 
forgery,  and  the  second  the  knowingly  passing  of  a  forged  instrument.    TbU 
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conviction  is  upon  the  second  count.  We  are  of  opinion  that  the  indictment 
is  sufficient.  The  innuendo  averments  therein  were  unnecessary,  and,  in 
testing  the  sufficiency  of  the  indictment,  they  may  be  treated  as  surplusage. 
Without  them,  the  indictment  alleges  fully  and  correctly  the  offense  of  which 
the  defendant  has  been  convicted. 

There  was  no  ^rror  in  refusing  to  grant  the  defendant's  application  for  a 
continuance.  It  does  not  comply  strictly  with  the  statute,  and  the  absent  tes- 
timony, in  so  far  as  the  same  was  not  supplied  by  othertestimony  on  the  trial, 
cannot  be  regarded  as  probably  true,  when  considered  with  the  positive  proof 
of  the  identity  of  the  defendant  as  tlie  person  who  passed  the  forged  instru- 
ment. There  is  no  material  error  in  the  charge  of  the  court.  It  follows  the 
language  of  the  statute  defining  the  offense  of  knowingly  passing  as  true  a 
forged  instriiment.  Having  already  explained  to  the  jury  the  offense  of  forgery, 
it  was  unnecessary,  we  think,  to  define  in  the  charge  the  words  "knowingly" 
and  "pass."  These  are  not  words  of  technical  signification,  but  words  the 
meaning  of  which  is  commonly  known,  and  with  resi>ect  to  which  it  is  not  at 
all  probable  that  the  jury  were  ignorant,  or  could  have  been  mistaken,  to  the 
prejudice  of  the  defendant's  rights.  No  such  exception  to  the  charge  of  the 
court  was  made  and  saved,  at  the  ^me  of  the  trial,  as  demands  a  revision  of 
the  charge  for  other  than  material  errors,  and  we  find  none  such  in  the  charge. 

There  is  an  error  in  the  sentence,  which  we  will  here  correct.  It  is  recited 
therein  that  the  conviction  is  for  forgery.  The  sentence  is  reformed  so  as  to 
recite  that  the  defendant  is  convicted  of  knowingly  passing  as  true  a  forged 
instrument  in  writing. 

Finding  no  errors  in  the  conviction,  the  judgment  is  affirmed. 


Robinson  v.  State. 
(Cowrt  of  Appeals  of  Texas.    February  25,  1888.) 

1.  Cbiminal  Law— Informatioic—Affidavit  op  Ck>MPLAiNT. 

Where,  in  a  case  of  aggravated  assault,  the  information  allegfed  that  defendant 
was  an  adult  male  at  the  time  of  the  assault,  but  the  affidavit  of  complaint  on  which 
such  information  was  laid  did  not  do  so,  and  where  the  record  furnished  no  proof 
of  such  fact,  the  conviction  cannot  be  sustained. 

2.  Samb—Sbntencb— Imprisonment— Fins— ExGXBSiVBKSBS. 

A  fine  of  $500,  and  12  months*  imprisonment  in  a  county  jail,  for  an  assault  com- 
mitted on  complainant  by  defendant  by  seizing  her  sleeve  and  jerking  her  nearly  to 
the  ground,  tearing  off  the  sleeve,  (these  facts  being  in  dispute,)  is  excessive. 

Appeal  from  Jackson  county  court;  I.  8.  McNutt,  Judge. 

The  conviction  was  for  an  aggravated  assault  upon  one  Matilda  Jones,  a 
woman,  and  the  penalty  assessed  was  a  fine  of  $500,  and  a  term  of  12  months 
in  the  county  jail.  Matilda  Jones,  the  sole  witness  for  the  state,  testified,  in 
substance,  that  on  the  night  alleged  in  the  information,  the  defendant  came 
to  the  kitchen  of  Dr.  Owen's  house,  where  she  was  employed,  and  got  into  a 
dispute  with  one  Patterson,  who  was  then  there.  He  used  violent  and  ob- 
scene language,  to  which  witness  protested;  and  was  apparently  much  in 
liquor,  as  he  once  fell  off  his  chai  r .  As  he  refused  to  quit  quarreli  ng,  witness  re- 
ported him  to  Dr.  Owen,  who  came  to  the  kitchen,  and  ordered  him  off,  and 
he  left.  Witness  soon  bad  occasion  to  go  down  stairs,  and  when  she  did  so 
she  found  defendant  at  the  foot  of  the  stairs.  He  called  to  her  to  stop 
and  wait.  Witnessrepliedthat  she  "did  notbaveto.'*  Defendant  said:  "By 
God,  I  will  see  whether  you  do  or  not."  He  then  seized  witness'  sleeve,  and 
jerked  her  nearly  to  the  floor,  tearing  off  the  sleeve  of  her  dress.  He  did  not 
strike,  nor  did  he  attempt  to  strike,  witness.  Witness  thought  he  wanted  to 
go  home  with  her,  which,  as  he  was  drinking,  she  was  unwilling  for  him  to 
do.  Norman  and  his  wife  were  in  the  kitchen  at  the  time  of  the  dispute  be- 
tween defendant  and  Patterson.  Norman  and  his  wife,  testifying  for  the  de- 
fense, corroborated  Matilda  Jones  as  to  what  occurred  in  the  kitchen.    They 
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went  home  with  Matilda,  and,  in  starting,  they  found  defendant  at  the  foot 
of  the  stairs.  They  did  not  see  him  assault  Matilda,  nor  did  he  at  that  time 
seize  or  tear  the  sleeve  of  Matilda^s  dress.  Matilda  went  down  stairs  alone  a 
short  time  before  starting  home.  They  did  not  know  what  transpired  outside 
of  the  kitchen  during  Matilda's  absence. 

W,  H,  Coleman  and  /.  2>.  Otoent  for  appellant.  AasU  Atty.  Gen.  Davidson^ 
for  the  State. 

Hurt,  J.  This  appeal  is  prosecuted  from  a  conviction  for  aggravated  as- 
sault. Omitting  the  formal  allegations,  the  information  charges,  *'  upon  the  af- 
fidavit, herewith  filed,  of  Matilda  Jones,  that  the  said  George  Robinson  ♦  ♦  ♦ 
did  make  an  assault  upon  her,  the  said  Matilda  Jones;  the  said  Robinson  being 
then  and  there  an  adult  male,  and  the  said  Matilda  Jones  being  then  and  there 
a  female."  The  aflSdavit  charges  that  George  Robinson  "did  then  and  there 
unlawfully  make  an  assault  upon  her,  the  said  Matilda  Jones.  **  It  was  in- 
sisted, upon  motion  in  arrest  of  judgment,  that  the  affidavit  did  not  support 
the  information,  in  that  it  did  not  charge  that  Robinson  was  an  adult  male. 
The  objection  to  the  complaint  is  that  it  charges  only  a  simple  assault,  and 
that  the  information  charges  an  aggravated  assault  We  have  examined  the 
cases  decided  by  this  court  bearing  remotely  upon  this  question,  but  find  no 
authority  from  any  of  them  to  authorize  the  staters  counsel  to  present  a  dif- 
ferent offense  from  that  charged  in  the  complaint.  Aggravated  assault  has 
its  elements,  and  is  a  different  offense  from  what  is  known  as  a  simple  as* 
sault;  and  an  information  for  this  offense  must  be  based  upon  a  complaint 
charging  such  offense  in  substance.  The  evidence  fails  to  support  the  ver- 
dict, because  it  is  not  shown  that  the  defendant  was  an  adult  male.  While 
the  age  of  the  accused  may  be  proved  by  circumstantial  evidence,  still  there 
must  be  evidence  clearly  showing  that  the  accused  was  at  the  time  of  the  as- 
sault an  adult  male.  This  record  furnishes  no  proof  upon  this  point.  The 
verdict  fixed  the  punishment  at  a  fine  of  $500,  and  12  months'  imprisonment 
in  the  county  jail.  In  view  of  the  evidence  found  in  the  record  before  us, 
we  are  of  opinion  that  the  verdict  was  excessive,  and  that  the  court  should 
have  awarded  the  defendant  a  new  trial  upon  this  ground.  The  judgment 
is  reversed,  and  the  cause  remanded. 


Reno  v.  State. 

(Court  of  Appeals  of  Texas.    February  96, 1888.) 

LARCEirr--EviDENOE— Proof  of  Anothbr  Theft. 

Defendant  was  indicted  for  larceny  of  a  horse.  Evidence  was  admitted  which) 
tended  to  connect  him  with  the  theft  of  another  horse  and  saddle,  stolen  at  the 
same  time  and  place  as  the  horse  named  in  the  indictment.  HelcL,  that  the  court 
was  bound  to  explain  to  the  jury  the  purposes  for  which  such  evidence  was  admit- 
ted, that  it  coula  only  be  considered  for  such  purposes,  and  to  charge  that  defend- 
ant could  only  be  convicted  for  the  theft  of  the  horse  named  in  the  indictment  v 
and  a  failure  to  so  charge  was  error. 

Appeal  from  district  court,  McLennan  county;  J.  N.  Henderson,  Judge. 
Defendant,  James  Reno,  was  indicted  for  larceny  of  a  horse.     From  & 
judgment  on  a  verdict  of  guilty  he  appeals. 
Clark,  Dyer  <&  Bolinger^  for  appellant.    Aaat.  Atty.  &en.  Davidson,  for 

the  State. 

WiLLSON,  J.  It  appears  in  evidence  that,  at  the  same  time  and  place  of 
the  theft  of  the  horse  named  in  the  indictment,  another  horse,  together  with 
the  saddle,  were  stolen;  and  the  evidence  which  connects  the  defendant  with 
the  theft  of  the  horse  named  in  the  indictment,  connects  him,  also,  with  the 
theft  of  the  said  other  horse  and  saddle.    While  this  evidence  of  the  theft 
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^f  the  other  horse  and  saddle  was  competent  and  was  not  objected  to  by  the 
defendant,  still  it  was  incumbent  upon  the  court,  in  its  charge  to  the  jury,  to 
explain  the  purposes  for  which  such  testimony  was  admitted,  and  to  instruct 
and  direct  the  jury  that  it  could  only  be  considered  for  those  purposes,  and 
that  the  defendant  could  not  be  convicted,  under  this  indictment,  for  any 
other  theft  than  the  theft  of  the  horse  named  in  the  indictment.  Such  a 
charge  constituted  a  part  of  the  law  of  the  case,  and  the  failure  to  give  it  is 
fundamental  error.  MayfleWa  Case,  23  Tex.  App.  645,  5  S.  W.  Rep.  161; 
Wheder'a  Case,  23  Tex.  App.  598,  5  S.  W.  Rep.  160;  Davis'  Case,  28  Tex. 
App.  210,  4  S.  W.  Rep.  590.  The  assistant  attorney  general,  in  his  brief, 
confesses  this  error  in  the  charge;  and  because  of  such  error,  the  judgment 
must  be  reversed,  and  the  cause  remanded.  We  deem  it  unnecessary  to  dis- 
cuss and  determine  the  errors  complained  of  in  the  brief  of  counsel  for  de- 
fendant, as  they  are  of  a  character  not  likely  to  arise  on  another  trial.  The 
judgment  is  reversed,  and  the  cause  is  remanded. 


WiMBisH  t>.  State. 
{Ccwn  of  Appeals  of  Texas,    February  35, 1888.) 

1.  Cbimiital  Law— Appbai/—Rbvibw— Bill  of  Excbptions. 

Where  no  bill  of  exceptions  is  saved  to  the  overruling  of  a  motlonforcontinnanoef 
the  ruling  will  not  be  considered  on  appeaL 

2,  Same— Appsal— Habmless  Erbob. 

A  oonvietion  will  not  be  reversed  for  errors  in  the  charge  of  the  court  not  ex- 
cepted to,  where  such  errors  are  not  fundamental,  nor  calculated  to  prejudice  the 
rights  of  defendant. 

Appeal  from  district  court,  De  Witt  county;  H.  G.  Pleasants,  Judge. 
Defendant,  Giies  Wimbish,  was  indicted  for  larceny.    From  sentence  on  a 
verdict  of  guilty  he  appeals. 

W,  J.  Baker,  for  appellant.    Asat.  Atty.  Qen.  Davidson,  for  the  State. 

White,  F.  J.  This  appeal  is  from  a  conviction  for  the  theft  of  one  head 
of  cattle. 

1.  Without  a  bill  of  exceptions  is  saved  to  the  overruling  of  an  application 
tor  a  continuance,  the  ruling  will  not  be  considered  on  appeal. 

2.  Unless  the  charge  of  the  court  is  excepted  to,  errors  not  f  undamental» 
Bor  calculated  to  injure  the  rights  of  the  defendant,  will  not  necessitate  a  re- 
versal of  the  case  on  appeal.  There  are  no  bills  of  exception  in  this  record, 
and  we  find  no  reversible  error  in  the  charge  of  the  court.  On  the  contrary, 
we  find  it  a  full  and  liberal  exposition  of  the  law  applicable  to  the  facts. 

Complaint  is  made  that  defendant  was  not  allowed  the  attachments  he  was 
entitled  to,  and  demanded,  for  his  absent  witnesses.  This  complaint  is  not 
borne  out  by  the  record  before  us. 

We  have  been  unable  to  find  anything  in  the  record  for  which  the  judgment 
should  be  reversed,  and  it  is  therefore  affirmed. 


Ex  parte  Dick. 

(Cowrt  of  Appeals  of  Texas.    February  25, 1888.) 

Cbiminal  Law— Appeal— Review— Statement  of  Pacts. 

A  statement  of  facts,  though  agreed  to  by  counsel,  must  be  approved  by  the  trial 
judge  before  it  can  be  considered  on  api>eal. 

Appeal  from  Rains  county  court;  W.  M.  Lamb,  Judge. 
Application  by  Oscar  Dick  for  a  writ  of  habeas  corpus.    From  an  order  re- 
manding him  to  custody  he  appeals. 

Harris  cfe  Milam,  for  relator,    Asst,  Atty.  Gen,  Davidson,  for  the  State. 
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Hurt,  J.  The  applicant  was  arrested  under  a  capias  for  violating  the  locai 
option  law  in  precinct  No.  1,  Rains  county.  He  sued  out  a  writ  of  habeas 
cm-pus  before  W,  M.  La^ib,  county  judge  of  said  county,  and  upon  a  liearing 
was  remanded  to  custody;  from  which  order  and  the  judgment  thereon  he  ap- 
peals to  this  court.  He  alleges  numerous  reasons  why  said  local  option  elec- 
tion should  be  held  void.  None  of  the  grounds  relied  upon  can  be  considered 
in  the  absence  of  a  statement  of  facts.  That  which  purports  to  be  a  state- 
ment of  the  facts  of  the  case  is  agreed  to  by  counsel  for  the  applicant  and  the 
state,  but  is  not  approved  by  the  judge  who  tried  the  cjise.  A  statement  of 
facts  may  be  agreed  to  by  counsel,  but,  to  be  a  legal  statement,  it  must  be  ap- 
proved by  the  presiding  judge.  There  being  no  ruling  of  the  court  in  the 
record  which  can  be  revised  by  this  court  without  a  statement  of  facts,  tho 
judgment  must  be  and  is  affirmed. 


Hardin  v.  State. 
(Court  of  Appeals  of  Terns.    February  25, 188S.) 
Falsb  Pretenses— Fraudulent  Chattel  Mortoaob— Indictment. 

An  indictment  for  swindling  which  alleges  that  defendant  fraudulently  procured 

foods  by  means  of  a  false  and  fraudulent  chattel  mortgage,  in  writing,  executed  by 
efendant  on  certain  cattle,  when  in  fact  he  owned  no  cattle,  but  which  fails  to  set 
out  the  mortgage,  is  f ataUy  defective. 

Appeal  from  district  court,  McLennan  county;  J.  N.  Henderson,  Judge* 
Thomas  Hardin  was  indicted  for  swindling,  and,  upon  conviction,  was  sen- 
tenced to  two  years  in  the  penitentiary.     He  appeals. 

Anderson,  Flint  cfe  Anderson,  for  appellant.  Asst,  Atty.  Oen,  Davidson, 
for  the  State. 

HuuT,  J.  This  is  a  conviction  for  swindling.  Appellant  was  charged  with 
swindling  Sam  Novich  by  mortgaging  cattle,  when  in  fact  he  owned  no  cattle; 
thereby  procuring  goods  by  means  of  this  fraudulent  mortgage,  and  a  note  for 
$50. 

The  first  error  assigned  is  that  the  court  erred  in  not  sustaining  the  excep- 
tions to  the  indictment,  because  said  indictment  fails  to  set  forth  in  words,  or 
to  give  the  substance  or  tenor  of,  the  mortgage.  The  indictment  alleges,  in 
effect,  that  the  appellant  did  knowingly,  falsely,  etc.,  make,  execute,  and  de- 
liver to  Sam  Kovich  a  false  and  fraudulent  and  deceitful  chattel  mortgage  od 
said  aforesaid  cows  and  calves;  said  mortgage  being  then  and  there  in  writ- 
ing. If  the  mortgage  had  been  drawn  and  signed  by  appellant,  and  offered 
to  Novich  as  security  for  the  debt  to  be  contracted,  and  by  this  means  Novicb 
was  induced  to  part  with  his  goods,  then  the  mortgage  should  be  set  out  in 
the  indictment,  as  in  forgery;  because,  in  such  a  case,  the  contents  of  the 
mortgage  would  constitute  at  least  a  part  of  the  false  representations  moving 
the  owner  to  part  with  his  property.  State  v.  Baggerly,  21  Tex.  757;  White 
V.  State,  3  Tex.  App.  605;  Willson,  Grim.  Forms,  No.  515.  On  the  other  hand,, 
if  the  accused  falsely  represented  and  pretended  that  he  owned  the  cattle,  and 
Novich  believed  him,  and  was  induced  by  these  representations  to  part  with 
his  goods,  and  afterwards  the  appellant  executed  his  note  for  the  goods,  secur- 
ing its  payment  by  giving  a  mortgage  on  the  cattle,  the  note  and  mortgage 
would  not  affect  the  case  in  any  manner  whatever,  because  the  swindle  would 
be  complete  before  the  execution  and  delivery  of  the  note  and  mortgage.  In 
such  a  case  the  indictment  need  not  mention  the  note  and  mortgage  at  all. 

The  indictment  is  vague  and  indefinite,  leaving  it  in  doubt  whether  only 
the  first  or  both  of  the  states  of  facts  is  declared  upon.  That  the  first  is  al- 
leged is  quite  certein,  and  the  indictment  is  therefore  insuificient. 

The  judgment  is  reversed,  and  the  prosecution  under  this  indictment  is  or- 
dered dismissed. 
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Stuart  v.  Trotttmak's  Adm'r. 

{Court  of  Appeals  of  KeTUucky,    January  26, 1888.) 

IHTBRB8T— Jni>0MBNT--C0MPUT^TI09  OT  INTBREST. 

In  an  action  for  the  value  of  two  bonds  bearing  6  per  cent,  interest,  the  face  value 
of  each  being  $1,000,  which  bonds  were  to  have  been  delivered  to  plaintilf  as  part 
payment  for  certain  land,  where  defendants  alleged  the  value  of  the  two  to  be  only 
91,500,  admitting  the  contract  and  their  failure  to  comply,  judgment  was  rendered 
as  follows:  '^Tl^t  plaintiff  recover  of  defendants  the  sum  oi  one  thousand  five  hun- 
dred dollars,  no  interest  to  be  collected  thereon;  also,  interest  on  two  thousand  dol- 
lars **  from  a  given  date,  at  6  per  cent,  per  year,  etc  Held,  that  plaintiff  is  entitled 
by  this  judgment  to  interest  on  92,000  from  the  date  given,  up  to  the  date  of  the 
judgment  only;  and  that  the  words  "no  interest  to  be  collected  thereon**  refer  to 
past  and  not  future  interest. 

Appeal  from  superior  court. 

W.  L.  W.  Troutman  was  the  owner  of  a  tract  of  land  which  be  sold  to  Sam- 
uels, Mulholland,  and  I.  K.  Jacobs  on  the  29th  of  October,  1857,  and  for  wl)ich 
the  vendees  agreed  to  pay  a  certain  quantity  of  merchandise  and  three  Hardin 
county  6  per  cent,  bonds,  the  face  value  of  each  bond  being  $1*000.  In  1860 
Troutman  Instituted  a  suit  in  the  circuit  court  of  Hardin  county  against  .bis 
vendees,  alleging  that  they  bad  failed  to  deliver  two  of  the  bonds  above  men- 
tioned, and  the  two  bonds  were  worth  $2,000»  and  had  been  paying  6  per  cent, 
interest.  He  sought  to  recover  the  value  of  these  bonds  with  interest,  and 
claimed  a  lien  on  the  land.  The  vendees  answered  that  they  bad  delivered 
the  mercbandise  and  one  of  the  bonds,  and  had  paid  plaintiff  all  the  interest 
collected  on  the  other  two  bonds  up  to  April  1, 1859,  except  $70.  They  con- 
fessed their  liability  for  the  $70,  and  for  the  value  of  the  other  two  bonds, 
which  they  averred  were  worth  not  more  than  $1,500.  •  On  December  18, 
1865,  judgment  rendered  was  "that  the  plaintiff,  W.  L.  W.  Troutman,  recover 
of  the  defendants,  [I.  R.  Jacobs,  etc.,]  the  sum  of  one  thousand  and  five  hun- 
dred dollars,  no  interest  to  be  collected  thereon ;  also,  interest  on  two  thou- 
sand dollars  from  the  1st  day  of  April,  1859,  at  the  rate  of  six  per  cent,  per 
year;  also,  seventy  dollars,  amount  of  coupons  collected  with  like  interest, 
from  the  Ist  day  of  January,  1859,  being  uncontested;  the  remainder  of  the 
sum  claimed  by  plaintiff  and  the  question  as  to  the  liability  of  the  land  men- 
tioned in  the  pleadings  is  reserved  for  further  adjudication. "  The  present 
controversy  involves  the  interpretation  of  this  judgment.  Troutman  having 
(lied,  his  administrator  brought  this  suit  in  equity  in  the  circuit  court  of  Har- 
din county  against  Mary  Hall  Stuart,  who  was  the  surviving  wife,  adminis- 
tratrix, and  sole  devisee  of  I.  R.  Jacobs,  one  of  the  defendants  above  men- 
tioned, to  collect  the  judgment  just  recited,  and  attach  certain  real  estate  owned 
by  defendant  in  the  city  of  Louisville.  The  attachment  was  sustained  and 
property  in  question  ordered  to  be  sold,  but  before  this  order  was  executed  the 
case  was  transferred  to  the  Louisville  chancery  court,  wherein  there  was  pend- 
ing a  suit  by  the  First  National  Bank  of  Madison  v.  Mary  Hall  Btuart  with 
an  attachment  levied  on  the  same  Louisville  property  that  the  Hardin  circuit 
court  had  already  ordenxl  to  be  sold,  etc.  The  Louisville  chancery  court  hearing 
all  the  cases  together,  and  adjudging  Troutman^s  lien  superior  to  that  of  the 
bank,  attempted  to  determine  on  January  27, 1883,  the  value  at  that  time  of 
plaintiff's  judgment  that  the  Hardin  circuit  court  had  rendered  on  December  13, 
1865.  The  court  among  other  things,  decreed  that  interest  on  the  $2,000  men^ 
tioned  in  that  judgment  continued  to  run  until  the  $1,500  was  paid,  and  fixed 
the  sum  then  due  plaintiff  at  $2,344.66.  From  this  judgment  defendant  took 
an  appeal  to  the  superior  court.  In  that  court  defendant  insisted  that  the  judg- 
ment below  was  erroneous  (1 )  in  determining  that  any  sum  whatever  was  due 
on  the  judgment  of  December  18, 1865,  because  that  judgment  was  so  ambig- 
uous and  uncertain  as  to  be  void,  and  (2)  because  even  if  this  judgment  was 
not  void,  yet  by  its  terms  interest  on  tlie  $2,000  could  not  run  beyond  Deoem* 
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ber  18, 1865,  the  time  Judgment  was  rendered,  and  because  subsequent  to  that 
date  no  interest  at  all  '*  was  to  be  collected. "  The  superior  court,  in  its  opin- 
ion reversing  the  case,  decided  that  the  judgment  of  1865,  while  ambiguous, 
was  not  void,  because  it  could  be  made  certain  by  a  reference  to  the  pleadings 
in  the  case;  and  it  construed  that  judgment  so  as  to  permit  interest  to  be  col- 
lected on  the  $2,000  only  from  April  1,  1859,  to  December  13,  1865,  and  this 
interest  it  found  to  be  $804.  This  sum  of  $804  it  added  to  the  $1,500  and  the 
$70  with  interest,  and  the  total  thus  found  was  fixed  as  the  value  of  judgment 
in  1865,  and  from  this  late  date  it  allowed  interest  on  the  whole  judgment  un- 
til it  should  be  paid.  The  superior  court  by  its  calculation,  after  deducting 
sundry  admitted  credits,  fixed  the  plaintiff^s  claim  up  to  January  27, 1883,  at 
$2,185.74,  while  the  lower  court  found  it  to  be  $2,344.66.  Hence,  the  case 
was  reversed.  From  tills  judgment  of  the  superior  court  Mary  Hall  Stuart  ap- 
pealed to  the  court  of  appeals. 

A,  B.  Willson,  Jas,  H.  Firtle,  and  Hargia  t&  Bcutin,  for  appellant.  J.  P. 
Hobion  and  W.  O.Harris,  for  appellee. 

Prtor»  G.  J.  Troutman  sold  to  Samuels,  MulhoUand,  Jacob,  and  Florence 
a  tfact  of  land  in  Hardin  county  for  which  they  agreed  to  give  him  three 
Hardin  county  bonds  for  $1,000  each,  and  a  small  sum  in  addition  to  be  paid 
in  merchandise.  One  of  the  bonds  and  the  merchandise  was  received  by  the 
vendor,  but  the  two  remaining  bonds  were  not  delivered  or  paid.  Troutman 
instituted  an  action  against  his  vendees,  alleging  the  non-payment  of  the 
bonds,  and  their  value  to  be  $1,000  each,  and  sought  to  enforce  a  lien  on  the 
land,  etc.  A  judgment  was  rendered  in  the  case,  and  its  proper  interpreta- 
tion is  the  question  involved  in  the  present  controversy.  It  was  admitted  in 
the  answer  of  the  defendants  that  the  two  bonds  were  worth  at  the  institu- 
tion of  the  action  $1,500;  that  they  had  collected  the  coupons  for  interest  on 
the  bonds,  amount'ing  to  $70  on  the  1st  of  January,  1859;  the  bonds  were 
l)earing  interest.  These  facts  being  conceded,  the  court  adjudged  *'that 
Troutman  recover  of  the  defendants  the  sum  of  one  thousand  five  hundred 
dollars,  no  interest  to  be  collected  thereon;  also,  interest  on  two  thousand 
dollars  from  the  1st  day  of  April,  1859,  at  the  rate  of  six  per  cent,  per  year; 
also,  seventy  dollars,  amount  of  coupons  collected,  with  interest  from  the  1st 
of  January,  1859,  being  uncontested.  Ths  remainder  of  the  sum  claimed  by 
plaintiff  and  the  question  as  to  the  liabUity  of  the  land  mentioned  in  the  plead- 
ings is  reserved  for  further  adjudication." 

This  judgment  is  awkwardly  drawn,  and,  in  the  absence  of  averments  in 
the  petition  that  are  admitted  by  the  defendants,  its  language  would  be  so 
ambiguous  as  to  render  its  meaning  doubtful.  In  the  light  however  of  the 
pleadings,  there  is  but  little  doubt  as  to  the  meaning  of  the  court  below.  The 
doubt  arises  from  that  part  of  the  judgment  as  to  the  interest  on  the  sum  of 
$2,000,  the  face  value  of  the  bonds.  The  judgment  was  rendered  on  the  13th 
of  December,  1865.  The  bonds  were  worth,  as  the  plaintiff  alleged,  $2,000 
when  the  contract  was  made.  The  defendants  say  only  $1,500.  The  plain- 
tiff was  then  entitled  to  a  judgment  for  $1,500,  with  interest  on  the  confes- 
sion made  by  the  defendants.  Still  the  court  may  have  refused  to  allow  any 
interest;  and  his  judgment  being  erroneous,  could  only  be  reversed  by  this 
court.  It  is  urged  that  the  court  did  adjudge  in  plain  language  a  recovery 
for  the  $1,500,  no  interest  to  be  collected  thereon,  and  therefore  that  part  of 
the  judgment  needs  no  explanation,  and  is  susceptible  of  but  one  meaning. 
It  is  plain,  however,  that  the  court  rendering  the  judgment  intended  to  allow 
the  plaintiff  interest.  The  defendants  had  collected  $70  of  the  interest.  They 
were  interest  bearing  bonds,  and  as  the  defendants  had  agreed  to  deliver  them 
and  were  contesting  their  value,  and  yet  collecting  the  interest,  they  were  re- 
quired to  pay  interest  on  the  $2,000  instead  of  the  $1,500,  and  when  this  interest 
on  the  $2,000  ceased  to  exist  as  a  claim  by  the  plaintiff  is  the  real  question 
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involved.  Was  the  plaintiff  entitled  to  collect  it  until  the  judgment  was  ren- 
dered and  no  longer,  or  was  he  entitled  to  collect  it  until  the  $1,500  was  paid, 
or  did  interest  stop  on  the  whole  demand  when  the  judgment  of  December, 
1865,  was  rendered?  What  was  the  judgment?  The  judgment  was  for  the 
value  of  the  bonds,  no  interest  to  be  collected  thereon,  and  for  interest  on 
$2,000  up  to  the  date  of  the  judgment.  Ko  interest  was  given  on  the  value 
from  the  time  the  bonds  should  have  been  delivered,  but  in  lieu  thereof  in- 
terest was  given  on  the  $2,000,  making  the  judgment  for  the  principal,  $1,500, 
and  for  the  interest,  $804;  so  $2,309  was  the  judgment  on  the  12th  Decem- 
ber, 1865.  The  court,  in  effect,  said  to  the  defendants:  The  plaintiff  is  en- 
titled to  more  interest  than  that  already  accrued  on  $1,500  of  the  face  value 
of  the  two  bonds.  He  should  have  the  interest  these  bonds  are  bearing;  and 
that  is  being  collected  by  the  defendants  on  the  $2,000,  their  entire  face  value, 
from  April,  1859,  to  this  judgment,  and  such  is  its  proper  meaning. 

The  words  in  the  judgment,  "no  interest  to  be  collected  thereon,''  had  no 
reference  to  future  interest,  but  that  to  which  the  plaintiff  was  already  en- 
titled. The  calculation  made  while  this  case  was  pending  in  the  superior 
court,  and  made  part  of  its  judgment,  is  the  correct  one.  The  balance  due 
the  plaintiff,  after  deducting  the  credits  as  of  the  27th  of  January,  1873,  is 
$2,185.74,  and  $12.15  cost;  for  this  plaintiff  should  have  a  judgment*  Judg- 
ment reversed  and  remanded  for  proceedings  consistent  with  this  opinion. 


Febguson  v.  Bush. 
{Coyrt  of  Appeals  of  Kentucky.    February  28, 1888.) 

Wills — ^Adyancbment— Satisfaction  of  Pbbyiocs  Dbyisb. 

A  testator  devised  certain  land  to  a  son.  He  subsequently  sold  a  portion  of  it  to 
raise  means  to  pay  a  debt,  and  conveyed  the  remainder  to  the  son,  charging  it  with 
the  support  of  testator  and  wife,  and  with  the  payment  of  any  deficiency  in  the  debt 
mentioned.  The  son  accepted  tne  deed,  and  afterwards  the  other  portion  sold  was 
reconveyed  to  the  testator,  the  purchaser  being  unable  to  pay  for  it.    There  was 

Sarol  evidence  that  the  testator  said  to  the  scrivener  that  he  intended  the  land 
eeded  to  the  son  as  his  portion,  and  that  he  often  stated  it  as  his  intention  that  the 
portion  reconveyed  should  go  to  a  daughter.  Held,  that  the  deed  to  the  son  was 
a  satisfaction  of  the  devise,  under  Oen.  St.  Ky.  c.  113,  $  17,  which  provides  that  a 
provision  for  or  advancement  to  any  person  shall  be  deemed  a  satisfaction,  in  whole 
or  in  part,  of  a  devise  to  such  person  cental ued  in  a  previous  will,  and  in  all  cases 
where  it  appears  from  parol  or  otlftr  evidence  to  have  been  so  intended.^ 

Appeal  from  circuit  court,  Pike  county. 

York,  Connally  <&  ClinCt  for  appellant.  A.  /.  Auxier  and  /.  Lee  Furguson, 
for  appellee. 

Bennett,  J.  In  1877,  James  Ferguson,  the  father  of  the  appellant  and 
appellee,  made  his  will,  by  which  he  devised  to  the  appellant  for  and  during 
his  life,  with  remainder  to  his  children,  aboat  one-half  of  his  land.  The  land 
thus  devised  was  designated  by  metes  and  bounds.  James  Ferguson  also  de- 
vised to  his  daughters  Jane  Ratliff,  Malinda  Williams,  and  Alice  Motley  equal 
poi-tions  of  his  remaining  land.  To  the  appellee,  his  daughter,  he  devised 
nothing  save  a  very  insignificant  sum.  In  1878,  about  a  year  after  making 
his  will,  James  Ferguson  sold  to  O.  B.  Wright  a  portion  of  the  land  that  he 
had  devised  to  the  appellant.  The  sale  was  made  by  deed,  and  the  considera- 
tion agreed  to  be  paid  for  the  land  was  ^00.  In  1879,  about  a  year  after  the 
sale  to  Wright,  James  Ferguson  conveyed,  by  deed  duly  acknowledged  and 
jrecorded,  to  the  appellant  for  and  during  his  life,  with  remainder  to  his  chil- 
dren, the  remaining  portion  of  the  land  previously  devised  to  him.  In  this 
deed  to  the  appellant,  James  Ferguson  charged  the  land  thus  conveyed  with 

1  As  to  what  amounts  to  an  advancement,  see  Appeal  of  Mengel,  (Pa.)  9  Atl.  Rep.  439: 
Wallace  v.  Dubois,  (Md.)  4  Atl.  Rep.  404,  and  note;  Joyce  v.  Hamilton,  (Ind.)  12  N.  E. 
Rep.  294;  McDearman  v.  Hodnett,  (Va.)  2  S.  E.  Rep.  643. 
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the  support  of  himself  and  wife  during  the  lives  of  each  of  them.  It  was  also 
provided  in  the  deed  that  if  the  proceeds  of  the  land  above  mentioned,  sold  to 
O.  B.  Wright,  failed  to  pay  the  debt  that  James  Ferguson  owed  to  James  El 
Bush,  the  appellant  was  to  pay  the  remainder  of  said  debt,  and  a  lien  was  re- 
tained upon  the  land  thus  conveyed  to  secure  the  payment  of  said  debt.  The 
appellant  accepted  said  deed,  and  had  the  same  recorded.  In  1880,  about  a 
year  after  this  deed  was  made,  accepted,  and  recorded,  0.  B.  Wright  having 
failed  to  pay  the  purchase  price  of  the  land  that  he  bought  from  James  Fergu* 
son,  he  by  deed  conveyed  the  same  back  to  James  Ferguson.  James  Fergu- 
son died,  in  1884,  the  owner  of  this  land.  After  his  death  his  will  was  put  to 
record.  The  appellee,  by  her  petition  in  equity,  sought  to  have  this  land  set 
apart  to  her,  upon  the  ground  that  as  to  said  land  James  Ferguson  died  in- 
testate, and  that  the  same  would  be  required  to  make  her  equal  with  the  ap- 
pellant and  her  sisters.  The  appellant  contested  her  right,  upon  the  ground 
that  the  land  being  a  portion  of  the  land  devised  to  him,  and  James  Ferguson 
having  died  the  owner  of  it,  and,  his  will  not  having  been  revoked  by  the  sale 
of  it,  it  belonged  to  him.  The  chancellor  having  adjudged  that  James  Fergu- 
son died  intestate  as  to  this  land,  and  the  appeUee  was  entitled  to  it  to  make 
her  equal  with  the  appellant,  he  has  appealed  to  this  court. 

Section  17,  c.  113,  Gen.  St.,  provides:  '*A  provision  for  or  advancement  to 
any  person  shall  be  deemed  a  satisfaction,  in  whole  or  in  part,  of  a  devise  or 
bequest  to  such  person  contained  in  a  previous  will,  if  it  would  be  so  deemed 
in  case  the  devisee  or  legatee  were  the  child  of  the  testator;  and,  whether  he 
is  a  child  or  not,  it  shall  be  so  deemed  in  all  cases  in  which  it  shall  appear^ 
from  parol  or  other  evidence,  to  have  been  so  intended. "  A  devise  was  made 
to  the  appellant  of  a  specific  quantity  of  land.  It  is  evident  that  the  testator* 
at  the  time  he  made  his  will,  intended  that  the  appellant  should  have  no  more 
of  his  land.  After  making  his  will,  he  sold  a  portion  of  this  land,  evidently 
for  the  purpose  of  raising  money  with  which  to  pay  the  debt  that  he  owed  to 
James  D.  Bush.  After  this  he  deeded  the  remaining  portion  of  this  land  to 
the  appellant.  In  this  deed  he  charged  said  portion  of  the  land  with  the  sup- 
port of  himself  and  wife  during  the  life  of  each.  He  also  required  the  appel- 
lant to  pay  whatever  portion  of  the  Bush  debt  that  might  remain  unpaid  after 
applying  the  purchase  price  of  the  land  sold  to  Wright;  for  the  payment  of 
which  he  created  a  lien  upon  the  land,  which  land  was  largely  in  excess  of 
the  estate  devised  to  any  of  his  other  children.  Also,  he  said  to  the  attorney 
to  whom  he  applied  to  draw  up  the  deed  to  the  appellant  that  he  intended  the 
land  for  him  as  his  portion.  Also,  he  said,  time  and  again,  that  he  regretted 
that  he  had  not  given  the  appellee  anything,  and  that  he  intended  the  land 
which  Wright  had  reconveyed  to  him  for  her.  It  therefore  seems  clear  that 
the  testator  intended  that  the  land  conveyed  to  the  appellant  should  be  in  full 
satisfaction  of  the  previous  devise  to  him  in  respect  to  the  land.  The  Judg- 
ment of  the  lower  court  is  affirmed. 


Counts  v.  Kitchen. 
(Court  of  Appeals  of  Kentucky.    March  1, 1888.) 
Ejectment— Bkttkrments— Inquest  op  Vai.ue. 

The  statute  of  Kentucky  hi  relation  to  betterments  provides  that  their  value  shall 
be  paid  by  the  successful  party  to  the  occupant,  before  the  court  rendering  the 
judgment  of  eviction  shall  cause  possession  to  be  delivered.  Section  2  of  the  same 
act  provides  that  the  court,  at  the  request  of  either  party,  shall  direct  a  jury  to  in- 
quire of  damages,  and  fix  the  value  of  improvements.  Plaintiff  held  under  a  junior 
patent,  and  was  evicted.  He  did  not  ask  for  a  jury  to  assess  the  value  of  his  im- 
provements when  the  judgment  was  entered,  or  at  that  term.  Held  that,  while  an 
injunction  preventing  the  delivery  of  possession  should  be  dissolved,  the  right  of 
compensation  for  the  value  of  the  improvements  is  not  lost. 

Appeal  from  circuit  court,  Carter  county. 
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This  was  a  petition  in  equity  by  George  W,  (founts,  plaintiff  and  appellant^ 
against  William  Kitchen,  defendant  and  appellee*  for  the  value  of  improve- 
ments»  and  to  restrain  the  execution  of  the  writ  of  possession. 

E.  B.  WilhoiU  a,  D.  Davis,  and  Thos.  D.  Theobald,  for  appellant.  J.  -R. 
BotU,  for  appellee. 

« 

Pryor,  C.  J.  Article  1  of  the  statute  in  relation  to  occupancy  claimants 
provides  that  "if  any  person,  believing  himself  to  be  the  owner  by  reason  of 
a  claim  in  law  or  equity,  the  foundation  of  which  being  of  public  record^ 
hath,  or  shall  hereafter,  peaceably  seat  and  improve  any  land,  but  which  land 
shall,  upon  judicial  inveh;ti<?atioi),  be  decided  to  belong  to  another,  the  value 
of  the  improvements  shall  be  paid  by  the  successful  party  to  the  occupant,  or 
the  person  under  whom  and  for  whom  he  entered  and  holds,  before  the  court 
rendering  the  judgment  or  decree  of  eviction  shall  cause  the  possession  to  be 
delivered  to  the  successful  party."  Section  2  of  the  same  act  provides:  "The 
court  in  which  the  judgment  or  decree  of  eviction  shall  be  rendered,  at  the  re- 
quest of  either  party,  shall  direct  the  clerk  of  said  court  to  issue  venire  facias 
to  the  sheriff  of  the  county  in  which  the  land  is  situated,  commanding  him  to 
summon  a  justice  of  the  peace  of  his  county,  and  also  to  impanel  a  juiy  of 
twelve  discreet  and  impartial  freeholders,  not  of  kin  to  either  party,  to  meet 
upon  the  premises  recovered,  on  a  day  to  be  named  in  the  writ,"  etc.  The 
statute  further  provides  that  this  jury  shall  assess  the  damages,  if  any,  which 
may  have  been  done  the  land  by  cultivation,  and  unnecessary  waste  of  tim- 
ber, after  suit  brought;  the  rents  and  profits  which  may  have  accrued  after 
linal  judgment;  and  the  value  of  the  improvements  upon  the  land  from  which 
the  occupant  is  to  be  evicted,  to  be  estimated  as  of  the  time  the  jury  is  iiu- 
paneled.  The  ancestor  of  the  appellee  recovered  by  his  action  in  the  Carter 
circuit  court  a  tract  of  land  from  the  appellant,  who  had  entered  under  a  jun- 
ior patent  issued  to  his  vendor,  and  obtained  a  judgment  of  eviction.  A  writ 
of  possession  issued  upon  the  judgment,  and  was  plticed  in  the  hands  of  the 
sheriff,  when  the  appellant,  who  was  still  in  the  actual  occupancy  of  the  land» 
filed  his  petition  in  equity  against  the  appellee,  in  which  he  claimed  compen- 
sation for  his  improvements,  and  obtained  an  injunction  prohibiting  tliem 
from  executing  the  writ  of  habere  facias,  A  general  demurrer  was  sustained 
to  the  petition,  and  the  appellant  prosecutes  tliis  appeal. 

All  the  facts  necessary  to  entitle  the  occupant  to  pay  for  his  improvements 
are  plainly  alleged  in  the  petition,  and  the  demurrer  should  have  been  over- 
ruled, unless  the  failure  to  ask  for  a  jury,  to  determine  the  value  of  his  im- 
provements at  and  when  the  judgment  was  entered,  is  a  bar  to  the  recovery. 
Tlie  first  section  of  the  act  referred  to  provides  that  the  successful  party  shall 
pay  the  occupant  the  value  of  his  improvements,  before  possession  is  required 
to  be  delivered  under  the  judgment  of  eviction;  and  while  this  is  the  plain 
letter  of  the  statute,  if  possession  is  ordered  to  be  delivered  without  regard  to 
the  rights  of  the  occupant,  the  judgment  would  be  erroneous  only,  and  not 
void.  80  the  question  arises  whether  the  occupant  at  a  subsequent  term  of 
the  court,  as  was  done  in  this  ciise,  can  ask  for  a  jury,  that  the  value  of  his 
improvements  may  be  asceitained  and  the  party  recovering  made4iable  there- 
for. The  second  section  of  the  act  provides  that  the  court  in  which  the  judg- 
ment is  rendered  sliall,  at  the  request  of  either  party,  have  a  jury  impaneled, 
as  provided  by  the  act,  to  inquire  of  the  damages  and  fix  the  value  of  the  im- 
provements; and  it  is  contended  that  this  should  be  done  when  the  judgment 
of  eviction  is  entered,  or  during  the  same  term  of  the  court.  It  certainly 
would  be  the  proper  practice  under  this  statute,  so  as  not  to  prolong  the  liti- 
gation, and  to  prevent  an  independent  action  by  the  party  desiring  a  jury  at 
the  time  when  tlie  judgment  is  rendered,  or  during  the  same  term  of  the  court. 
The  statute  is  silent  as  to  when  this  request  for  a  jury  is  to  be  made;  but 
when  the  occupant  stands  by  and  sees  the  judgment  entered  upon  which  a 
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writ  can  issue*  and  interposes  no  objection,  the  right  to  execute  the  Judgment 
should  not  be  prevented  by  an  injunction  upon  no  other  equitable  ground 
than  the  failure  of  the  successful  party  to  pay  the  value  of  the  improvements 
made.  The  statute  afforded  a  plain  remedy  for  preventing  the  execution  of 
the  writ;  and,  as  the  appellant  failed  to  adopt  it,  the  injunction  should  have 
t)ecn  dissolved.  Did  the  appeljant,  however,  lose  his  right  to  the  value  of  his 
Improvements  by  failing  to  request  the  impaneling  of  a  jury,  as  provided  by 
the  second  section  of  the  act?  We  think  not.  His  right  to  compensation  is 
unquestioned,  and  he  is  endeavoring  to  proceed  as  the  statute  reiiuires  by  ask- 
ing the  court  rendering  the  judgment  to  give  him  a  jury  to  go  upon  the  prem- 
ises, and  say  by  their  finding  what  sum,  if  any,  he  is  entitled  to  from  the  ap- 
pellee. It  is  not  an  ordinary  action,  although  in  the  form  of  a  petition,  in 
which  the  appellant  is  seeking  to  recover  the  amount  due  him;  but  he  is  ask- 
ing the  court  to  let  him  pursue  the  remedy  the  statute  gives  him,  and  no  other, 
and  we  see  no  reason  why  this  might  not  have  been  done  by  motion  or  by 
petition  at  a  subsequent  term,  as  he  is  not  limited  in  his  application  by  the 
statute  to  the  term  at  which  the  land  was  adjudged  to  belong  to  another.  Be- 
sides, under  the  act  of  1819,  where  commissioners  fixed  the  value  of  the  im- 
provements, the  question  was  presented  to  this  court,  in  several  cases,  as  to 
the  right  of  the  occupant  to  move  for  the  appointment  of  commissioners  at  a 
term  of  the  court  after  that  at  which  the  judgment  was  obtained,  and  it  was 
held  that  the  appointment  of  commissioners  at  a  subsequent  term  was  proper. 
Craig  v.  Mc^jor,  1  A.  K.  Marsh.  187;  Smith  v.  Walton,  2  A.  K.  Marsh.  26; 
Smith  V.  Homback,  1  Litt.  272.  Here,  the  appellee  having  been  summoned 
and  before  the  court,  the  statutory  remedy  should  have  been  granted  the  ap- 
pellant, but  his  injunction  should  have  been  dissolved,  the  only  ground  for  the 
injunction  being  that  a  writ  of  possession  was  in  the  hands  of  the  sheriff. 
The  appellee  had  no  means  of  knowing  that  the  appellant  would  assert  a 
claim  for  improvements,  and  his  failure  to  do  so  when  the  judgment  was  ren- 
dered, or  during  the  term,  cannot  now  be  asserted  as  the  reason  for  appealing 
to  the  chancellor. 

The  judgment  is  reversed,  and  remanded  for  proceedings  consistent  with 
this  opinion;  and,  as  each  party  is  in  default,  no  judgment  will  be  rendered 
for  the  cost  in  this  court  for  one  against  the  other. 


Graio  v.  Walker  et  al, 

(Court  of  Appeals  of  Kentucky,    March  1, 1888.) 

Limitation   of  Actions— Adverse  Possession  —  Possession  undbb  Title  Bond— 
Merger  in  Deed. 

In  a  possesBory  action  to  determine  the  title  to  certain  realty,  it  appeared  that 
the  plaintiff,  who  formerly  held  the  tract  in  question  under  a  title-bond,  had  ac- 
cepted in  its  stead  the  deed  of  a  court  commissioner,  which  deed  did  not  include 
the  land  In  dispute.  Held,  that  the  title-bond  is  merged  in  the  deed,  and  the  plain- 
tiff will  have  no  title  to  property  not  included  in  the  deed,  unless  he  nas  been  in  the 
actual  adverse  possession  for  the  statutory  period.^ 

Appeal  from  circuit  court,  Carter  county. 

Action  of*trespass  by  D.  B.  Craig,  plaintiff  and  appellant,  against  David 
and  Silas  Walker,  defendants  and  appellants,  for  cutting  timber  on  laud 
claimed  to  be  owned  by  plaintiff, 

E,  F.  Dulin  and  Jaa.  D.  Jones,  for  appellant.    22. 2>.  Davis,  for  appellees. 

Bennett,  J.  The  appellant  instituted  an  action  of  trespass  against  the 
appellees  for  cutting  timber  on  a  piece  of  woodland  which  the  appellant 
claimed  to  be  the  owner  of,  and  in  the  actual  possession  of.    From  the  ap- 

>As  to  what  constitutes  adverse  possession,  see  McLaughlin  v.  Del  Re,  (CaL)  16  Pao. 
Rep.  881,  and  note. 
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pellant'B  evidence,  it  appears  that  he,  in  1866,  purchased,  by  titl^bond,  a 
tract  of  land  from  the  heirs  of Maddix;  that  the  latter,  many  years  be- 
fore, purchased  said  land,  by  title-bond,  from  Dawson;  that  Maddix 

bad  held  the  possession  of  said  land  ever  since  his  purchase  from  Dawson,, 
until  his  death,  and  his  heirs  continued  to  hold  the  possession  until  they  sold 
the  land  to  appellant;  that  the  appellant  then  took  the  possession  of  said  land» 
and  has  held  it  ever  since;  that  he  instituted  legal  ptoceedings  against  the 
said  heirs,  to  get  a  deed  to  the  land.  The  result  of  the  proceedings  was  that 
the  court  ordered  its  commissioner  to  make  to  the  appellant  a  deed  to  the  land. 
For  that  purpose  the  land  was  surveyed,  and  the  appellant  attended  the  survey. 
The  piece  of  land  upon  which  the  timber  was  cut  by  the  appellees  was  ex- 
cluded from  the  survey,  for  the  reason  that  the  same  was  covered  by  a  patent 
from  the  commonwealth  to Miller  in  1860.  Said  Miller  and  the  ap- 
pellant were  partners  in  the  survey  and  entry  of  said  land:  but,  for  some  rea- 
son unexplained,  the  patent  was  issued  to  Miller  alone.  The  court's  commis- 
sioner made  a  deed  to  the  appellant,  which,  in  accordance  with  the  survey, 
excluded  the  land  in  controversy.  He  received  the  deed,  and  held  and  claimed 
only  the  land  conveyed  by  it  for  some  time,  with  a  knowledge  of  the  fact  that 
the  survey  and  deed  excluded  the  land  in  controversy,  and  that  the  land  in 
controversy  was  covered  by  the  said  patent.  The  appellant  claims,  however^ 
that,  some  time  after  he  accepted  the  deed,  he  found  out  that  the  land  in  con- 
troversy belonged  to  him  by  virtue  of  his  title-bond  from  Maddix's  heirs;  and 
he  from  that  time  forward  claimed  the  same  as  his  own,  and  evinced  hia 
ownership  by  occasionally  cutting  and  removing  timber  from  the  land.  But 
he  never  took  any  legal  steps  to  correct  the  mistake,  if  any  there  was,  in  the 
deed.  The  deed  has  remained  all  the  time  in  full  force,  with  the  appellant 
claiming  under  it.  The  deed  merged  the  title-bond,  and  the  appellant* s  right 
of  property  is  limited  within  the  boundary  of  the  deed;  and  the  fact  that  the 
appellant  held  the  actual  possession  of  the  land  within  the  boundary  of  the 
deed  would  not  extend  either  an  actual  or  constructive  possession  beyond 
the  deed  boundary.  In  order,  therefore,  for  the  appellant  to  acquire  a  pos- 
sessory title  to  the  land  in  controversy,  he  must  have  held  the  actual  adverse 
possession  of  it  for  at  least  15  years.  This  he  did  not  do.  Besides,  the  rec- 
ord fails  to  show  that  the  land  in  controversy,  prior  to  1860,  had  never  been 
"entered,  surveyed,  or  patented.''  So  far  as  appears  from  the  record,  said 
land  was  vacant  land  at  the  time  Miller  obtained  a  patent  for  it.  The  appel- 
lant, in  1860,  thought  so,  and  he  was  of  the  same  opinion  at  the  time  he  re- 
ceived the  commissioner's  deed;  and  the  facts,  as  presented  in  the  record,  ac- 
cord with  his  view. 

We  think  that  the  lower  court  did  right  in  instructing  the  jury  to  find  for 
the  appellees.    The  judgment  is  affirmed. 


PuGH  et  al.  t>.  Commonwealth. 
iCau/rt  of  Appeals  of  Kentucky.    March  1, 1888.) 
Kapb— Pboop—Nonsuit. 

In  an  indictment  for  rape  upon  the  person  of  a  child  between  18  and  14  years  of 
age.  where  the  evidence  discloses  the  fact  that  the  defendants  did  have  intercourse 
witn  her,  and  from  her  testimony.  compeUed  her  to  submit  to  their  embraces,  a  re- 
fusal of  the  court  to  instruct  the  jury,  after  the  testimony  of  the  state  had  closed, 
to  find  the  defendants  not  guilty,  hem  not  error. 

Appeal  from  circuit  court,  Fleming  county. 

G .  A,  Cassidy,  M,  H,  Stitt,  and  L.J.  Moore,  for  appellants.     P.  W.  Hardin, 
for  appellee. 

Pryor,  C.  J.     These  appellants  were  indicted  and  convicted  of  the  crime 
of  rape,  committed  on  the  person  of  a  child  between  13  and  14  years  of  age. 
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The  only  exception  found  in  the  record  is  as  to  the  action  of  the  court  below 
in  refusing  to  instruct  the  jury,  after  the  evidence  had  closed  for  the  state,  to 
find  the  defendants  not  guilty.  While  an  absence  of  any  proof  as  to  guilt 
would  autliorize  a  reversal,  an  examination  of  the  record  discloses  the  fact  that 
these  parties  did  have  intercoui*se  with  the  little  girl,  and,  from  her  testi- 
mony, compelled  her  to  submit  to  their  beastly  desires.  One  of  the  appellants 
is  a  man  of  family,  aTNi  had  persuaded  tliis  little  girl  to  go  with  him  to  the 
state  of  Ohio,  upon  a  promise  to  pay  her  some  small  sum  in  the  way  of  wages 
as  a  servant  in  his  family.  On  their  way  to  Ohio,  in  some  secluded  spot  near 
the  road-side,  these  two  appellants,  as  the  child  swears,  had  sexual  intercourse 
with  her;  and  the  physicians  who  made  an  examination  of  her  person  cor- 
roborate her  statements,  in  stating  that,  after  an  examination,  they  had  no 
doubt  but  that  some  one  must  have  had  intercourse  with  her.  This  child,  it 
seems,  is  a  mere  waif,  without  a  knowledge  of  her  parentage;  and,  from  the 
testimony  detailing  the  history  of  her  young  life,  has  had  no  one  to  guard  her 
against  the  approaches  of  bad  men,  but  has  been  left  to  be  made  the  victim  of 
their  lusts,  until,  as  the  evidence  conduces  to  show,  she  has  become  a  depraved 
girl.  If  her  unfortunate  condition  in  life  is  a  justiScation  for  the  assault  upon 
her  person  by  these  stalwart  men,  then  the  court  below  should  have  directed 
a  nonsuit,  Aut  if  helpless  infancVi  with  its  purity  sullied  by  a  moral  depravity 
imparted  oy  the  amorous  passions  of  bad  men,  deserves  the  protection  of 
courts  of  justice,  then  the  judgment  below  should  be  alUrmed.  Judgment  af- 
firmed. 


Ditto  v.  Woodfill's  Adm'r. 

{Court  of  Appeals  of  Kentucky.    March  1, 1888.) 

Execution— Sale— SiLUB  op  Several  Lots. 

A  sheriff,  levying  under  two  executions,  sold  two  contlguons  lots  and  made  a 
deed  for  them  both,  as  one  lot.  The  executions  had  been  taken  from  the  clerk^s 
office  by  the  execution  debtor,  and  never  returned.  A  copy  of  the  sheriff^s  return 
on  one  of  them  showed  that  the  levy  had  been  made  on  both  lots.  The  sheriff  and 
purchaser  testified  that  both  lots  were  sold  as  one,  and  there  was  no  fence  dividing 
them.  The  execution  debtor  was  there,  but  does  not  contradict  them.  A  venditioni 
exjKnKU  also  commanded  the  sheriff  to  sell  one  lot  of  ground  in  the  same  town  to 
satisfy  the  balance  of  the  debt,  but  he  testified  that  this  was  neither  of  the  lots  in 
controversy.  Held,  there  Is  no  ground  for  reversing  a  finding  that  the  sale  in- 
cluded both  lots. 

Appeal  from  circuit  court,  Henry  county. 

Action  by  J.  L.  WoodfilPs  administrator,  appellee,  against  E.  F.  Bitto, 
appellant. 

Geo.  C.  Drane,  for  appellant.    Carroll  A  Barbour,  for  appellee. 

Bennett,  J.  The  Deposit  Bank  of  Eminence  caused  two  executions,  Nos. 
1766  and  1767,  to  be  issued  upon  judgments  from  the  Henry  circuit  clerk's 
office  against  the  appellant  and  others;  which  executions  were  placed  in  the 
hands  of  the  sheriff  of  Henry  county.  After  these  executions  had  been  re- 
turned to  the  circuit  clerk's  ofilce,  they  were  taken  therefrom  by  the  appellant. 
They  were  never  returned  by  him,  nor  have  they  been  seen  since.  The  cleric  of 
the  circuit  court  did  not  copy  the  sheriff's  return  on  both  of  these  executions, 
but  he  copied  the  return  on  only  one  of  them.  This  copy  of  the  return  shows 
that  the  sheriff  levied  the  execution  on  two  town-lota  in  the  town  of  Bethle- 
hem as  the  property  of  the  appellant;  one  occupied  by  Winfred  Jessee,  and  the 
other  by  Abe  Ditto  Ridgeway.  The  appellees  instituted  an  action  against  the 
appellant,  in  which  they  alleged  that  the  sheriff,  under  and  by  virtue  of  these 
two  executions,  sold  these  two  lots,  and  that  John  W.  Sewell  became  the  pur* 
chaser;  that  he  assigned  his  bid  to  the  appellees'  ancestor,  and  that  the  sheriff 
made  to  him  a  deed  to  the  property.  They  also  alleged  that,  while  the  said 
property  was  levied  on  as  two  lots,  yet  the  property  was  in  fact  only  one  k>l. 
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and  that  the  same  was  sold  by  the  sheriff  as  one  lot,  and  that  a  deed  was 
made  to  the  whole  property  as  one  lot.  They  sought  to  recover  possession  of 
the  lot.  The  appellant  denied  that  the  property  was  only  one  lot;  but  there 
were  two  adjoining  lots,  only  one  of  which  was  sold  by  the  sheriff,  which  he 
was  willing  to  surrender,  but  he  was  not  willing  to  surrender  the  other,  be- 
cause the  same  was  not  sold  by  the  sheriff.  The  proof  is  clear  that  there  was 
no  fence  dividing  this  piece  of  ground  into  lots,  but  the  same  was  inclosed  by 
one  fence,  and  was  reiUly  but  one  lot.  Several  witnesses  swear  that  they 
were  present  at  the  sale,  and  that  the  entire  lot  was  sold  as  one  lot.  The 
sheriff  and  the  purchaser  are  among  the  witnesses  who  thus  swear.  Some  of 
them  swear  positively  that  the  whole  property  was  sold  as  one  lot;  the  others 
give  it  as  their  best  recollection  that  such  was  the  case.  Not  a  witness  con- 
tradicts these  witnesses.  The  appellant  was  present  at  the  sale,  and  he  does 
not  contradict  them.  The  proof  is  conclusive,  therefore,  that  the  whole  prop- 
erty was  sold  as  one  lot.  Besides,  the  deed  conveys  all  of  the  property  as  one 
lot.  But  it  appears  that  the  sale  of  this  property  lacked  fifteen  or  twenty 
dollars  of  satisfying  the  debts ;  and  a  venditioni  exponas  was  directed  to  the 
sheriff,  commanding  him  to  sell  one  lot  of  ground  in  the  town  of  Bethlehem 
to  satisfy  said  sum.  It  is  contended  that  this  lot  is  the  one  that  remained 
unsold  at  the  sale  under  the  execution,  and  tliat  it  is  conclusive,  therefore,  of 
that  fact.  But  the  sheriff  says  that  the  lot  referred  to  in  the  venditioni  ex- 
ponas is  not  one  of  the  lots  in  controversy;  that  it  is  a  lot  lying  on  the  op- 
posite side  of  the  lane  which  he  had  levied  on,  and  which  he  sold,  and  one 
Peyton  become  the  purchaser  of  it.  A  careful  examination  of  the  record  con- 
vinces us  that  the  appellant  has  wholly  failed  to  make  out  a  case.  The  judg- 
ment is  alfirmed. 


Farris  et  al,  v.  Rogers. 
{Court  of  Appeals  of  Kentucky.    March  8, 1888.) 

1.  Wills — CJonstructiox — Restbaimt  of  Alienation. 

A  testatrix  devised  land  in  fee-simple  to  her  children,  but  expressed  a  *<wish  for 
this  land  never  to  he  sold  outside  of  the  f amilv. "  Held^  that  suoh  words  are  too 
douhtf  ul  to  constitute  a  partial  restraint  upon  alienation. 

db  Samb— Alisnjltion  or  Intebest— Patmbnt  of  Tbstatob's  Debts— Qen.  Bt.  Kt.  Ch. 
44,  Abt.  1,  i  8. 

Gen.  St.  Ky.  c.  44,  art  1,  S  8,  provides  that  an  estate,  aliened  by  the  devisee 
thereof  before  suit  brought,  shall  not  be  liable  to  the  creditors  of  the  testator,  in  the 
hands  of  a  bona  fide  purchaser  for  value.  Heldy  that  a  debt  of  the  testatrix  must 
be  satisfied  out  of  the  interests  of  a  devisee  and  children  of  a  devisee  to  the  entire 
release  of  the  owner  of  the  remaining  interests;  he  being  an  innocent  purchaser  for 
value,  the  debt  not  having  been  made  a  charge  upon  the  land  by  the  wilL 

3.  Guardian  and  Ward— Sale  of  Realty- When  Allowed. 

Plaintiff's  wards  were  the  children  of  a  devisee  of  an  undivided  interest  in  land. 
Other  devisees  had  sold  their  interests,  and  a  remaining  interest  was  still  held  by 
another  devisee.  FlaintifE  sought  a  sale  of  the  whole  of  the  land,  showing  that  it 
was  indivisible,  and  that  the  interest  of  the  wards  was  needed  for  their  maintenance 
and  education.  The  purchaser  of  the  interests  which  had  been  sold  by  the  devisees 
tibereof  in  his  answer  and  oross-bill  also  prayed  for  a  sale.  The  creditor  of  the 
testatrix,  who  was  unable  to  satisfy  his  demand  out  of  personal  assets,  also  desired 
a  sale.  Meldt  that  an  order  of  sale  was  properly  made. 

Appeal  from  circuit  court,  Boyle  county. 

Patsy  Gowen  by  her  will  devised  her  land  in  equal  shares  to  her  children. 
This  was  a  suit  by  the  guardian  of  Patsy  and  William  Bogers,  children  of 
one  of  the  devisees,  against  Mary  Farris,  another  devisee,  and  one  Caldwell, 
who  by  purchase  had  acquired  the  interest  of  all  the  other  surviving  devisees, 
to  obtain  a  sale  of  the  whole  property,  (it  t>eing  indivisible,)  because  such  a 
sale  was  necessary  for  the  maintenance  and  education  of  his  infant  wards. 
Defendant  Caldwell  by  answer  also  asked  for  a  sale,  and  a  judgment  creditor 
of  testatrix,  Patsy  Cowen,  by  answer  and  cross-petition  also  prayed  for  a  sale. 
Judgment  for  plaintiff,  and  defendant  Mary  Farris  appeals. 
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C  H.  Bodes,  for  appellant.    /.  W.  TerTces  and  Fox  &  Fox,  for  appellees. 

Holt,  J.  The  devisees  of  Patsy  Cowen  took  an  absolute  fee  under  her  will. 
It  is  true,  it  says:  "I  wish  for  this  land  never  to  be  sold  outside  of  the  family;** 
but  in  view  of  all  of  its  provisions  this  must  be  regarded  as  the  expression  of 
a  hope  merely,  and  not  as  mandatory;  otherwise  it  is  repugnant  to  the  estate 
granted.  The  will  expressly  says  that  the  devisees  are  to  have  a  fee-simple 
title.  Partial  restraints  upon  alienation,  when  reasonable,  have  in  some  cases 
been  held  valid,  even  where  a  fee-simple  title  was  given.  But  as  our  law 
favors  the  existence  of  the  power  of  alienation,  a  partial  restriction  should  not 
be  adjudged  upon  doubtful  language.  Here  the  word  "never"  is  used;  and, 
unless  our  construction  be  correct,  it  savors  of  a  perpetuity,  forbidden  by  our 
statute.  €kn.  St.  c.  63,  art.  1,  §  27.  The  evidence  shows  that  the  undivided 
interest  of  each  of  the  two  defendant  wards,  for  a  sale  of  which  their  statu- 
tory guardian  petitions,  is  worth  less  than  $100;  that  its  sale  is  necessary  for 
their  support  and  education;  and  that  it  cannot  be  divided  among  the  joint 
owners,  without  material  injury  to  its  value.  The  petition  avers  all  this  also. 
And  all  the  parties  in  interest  were  before  the  court.  The  wards  of  the  peti- 
tioner own  one  undivided  interest;  the  appellee  Caldwell  two,  by  purchase; 
and  the  remaining  one  belongs  to  the  female'appellant.  Caldwell,  in  his  answer 
and  cross-petition,  avers  that  the  land  is  indivisible,  and  he  also  asks  its  sale. 
The  owners  of  three-fourths  of  it  are  therefore  seeking  the  same  object.  In 
addition,  a  creditor  of  the  testatrix,  by  an  answer  and  cross-petition,  asserts 
his  debt,  and  asks  that  the  land  be  sold  for  its  payment,  there  being  no  per- 
sonal assets.  The  appellants  entered  their  appearance  to  this  cross-petition. 
All  the  other  parties  in  interest  either  did  so  or  were  duly  summoned ;  and 
we  therefore  have  a  case  where  not  only  the  statutory  guardian  of  infant  joint 
owners  and  devisees,  whose  interests  are  worth  less  than  $100  each,  are  ask- 
ing the  sale  of  land  incapable  of  division,  but  a  creditor  of  the  testatrix,  in 
the  absence  of  peraonal  assets,  is  asking  its  sale  for  the  satisfaction  of  his  debt. 

No  bond  was  required  in  such  a  case  from  the  statutory  guardian  to  render 
an  order  of  sale  valid;  and,  upon  the  pleadings  and  evidence  presented,  it  was 
proper  to  so  decree,  as  a  sale  was  not  forbidden  by  the  will. 

One  of  the  devisees  died  subsequent  to  the  death  of  the  testatrix,  unmarried 
and  intestate.  His  interest  in  the  land  descended  to  the  other  devisees.  His 
administrator  filed  an  answer  and  cross-petition,  asking  its  sale,  and  averring 
that  his  estate  was  indebted  to  the  female  appellant.  This  was  denied,  and 
there  is  no  evidence  to  support  it.  The  judgment  gives  him  no  part  of  the 
proceeds  to  arise  from  the  sale;  and  he  is  not  now  complaining. 

The  judgment  provides  that  the  debt  of  the  creditor  of  the  testatrix  is  to  be 
paid  out  of  that  portion  of  the  proceeds  of  the  sale  that  will  be  going  to  the 
female  appellant  and  the  two  infants.  In  other  words,  this  burden  is  thrown 
entirely  upon  them,  or  their  one-half  of  the  proceeds,  and  the  purchaser  Cald- 
well, or  his  half,  bears  none  of  it.  This  hardship  to  them  is,  however,  un- 
avoidable. The  will  creates  no  charge  upon  the  land  for  the  payment  of  the 
debts  of  the  testatrix.  Section  8,  art.  1,  c.  44,  Qen,  St.,  provides:  "  When  the 
heir  or  devisee  shall  alien,  before  suit  brought,  the  estate  descended  or  devised, 
he  shall  be  liable  for  the  value  thereof,  with  legal  interest  from  the  time  of  alien- 
ation, to  the  creditors  of  the  decedent  or  testator,  but  the  estate  so  aliened  shall 
not  be  liable  to  the  creditors  in  the  hands  of  a  bona  fide  purchaser  for  valuable 
consideration."  Here  Caldwell  purchased  and  paid  for  his  one-half  of  the 
property  in  the  spring  of  1B85.  He  did  so  without  notice  of  any  indebtedness 
upon  the  part  of  the  estate;  and  the  creditor's  claim  was  not  asserted  against 
it  until  the  fall  following.  It  follows  that  the  subjection  of  the  purchaser's 
interest  in  the  land,  or  the  proceeds  arising  from  its  sale,  is  expressly  forbid- 
den by  the  statute.    Judgment  affirmed. 
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Caudill  v.  Caudjll. 

(Cowrt  of  AppeaU  of  KentaOcy,    March  1, 1888.) 

Partition— Presumptiow  ik  Favor  of  Aixotment— Lapse  of  Tivb. 

Where  it  was  proven  that  commissioners  had  been  appointed  to  disiribate  certain 

Sroperty  described  in  a  will,  and  had  reported  their  doings  to  the  court,  and  the 
ivision  so  made  had  been  acouiesced  in  for  10  years  or  more  by  all  the  devisees,  al- 
though there  was  no  record  of  the  division,  the  distribution  will  not  be  disturbed, 
in  the  absence  of  evidence  showing  the  allotment  to  have  been  unjust. 

Appeal  from  circuit  court,  Letcher  county. 

Action  by  W.  G.  Caudill,  plaintiff  and  appellee,  against  D.  J.  Caudill,  de- 
fendant and  appellant,  to  obtain  a  deed  to  certain  propei'ty  described  in  his 
father^s  will,  and  allotted  to  him  by  commissioners  as  his  share. 

P.  A.  Cline  and  Jos.  If.  York,  for  appellant.  Tinsley  &  Marts,  for  ap- 
pellee. 

Holt,  J.  John  Caudill  died  testate  in  1873,  leaving  a  widow  and  eleven 
children,  of  whom  the  appellant  and  appellee  are  two,  surviving  him.  His 
will  shows  an  intention  to  equalize  his  children.  To  each  of  several  of  theiu 
he  devised  land  worth  $500.  That  of  several  of  them,  however,  was  valued 
by  the  testator  at  but  $400  each;  and  he  therefore  provided  that  each  of  them 
should  be  paid  $100,  in  addition,  out  of  his  estate.  As  to  two  of  them,  to- wit, 
his  daughter  Polly  and  the  appellee,  W.  G.  Caudill,  the  will  provided  that  they 
were  each  to  have  "five  hundred  dollars  in  land  out  of  my  home  farm,  where 
I  now  live,  in  order  to  make  them  equal  with  my  other  children."  Shortly 
after  the  probate  of  the  will,  three  commissioners,  professing  to  act  under  the 
order  of  the  proper  county  court,  allotted  the  widow's  dower  in  the  home 
farm,  the  interest  of  Polly,  and  also  that  of  the  appellee,  therein,  save  that 
instead  of  giving  him  five  theyallotted  him  six  hundred  doUai-s'  worth  of  land. 
This  probably  arose  from  its  being  impracticable  to  do  otherwise;  but  they  re- 
quired him,  by  way  of  accounting  for  the  excess,  to  pay  $100  to  one  of  the  dev- 
isees, who  was  by  the  will  to  receive  that  much  by  way  of  equalization.  This 
he  did.  This  action  was  brought  by  the  appellee  against  all  the  other  children 
and  the  widow  for  a  deed  to  the  land  thus  allotted  to  him.  All  of  them  save  the 
appellant,  S.  J.  Caudill,  by  answer  consented  to  it.  It  is  admitted  that  the 
records  of  the  county  court  have  been  lost  or  destroyed;  but  it  is  denied  that 
there  ever  was  any  order  appointing  commissioners  to  make  the  allotment  in 
question,  or  that  it  was  ever  reported  or  confirmed.  But  three  witnesses  tes- 
tify in  the  case,  to-wit,  the  appellee,  one  of  the  commissioners,  and  a  brother 
of  the  parties  to  this  appeal.  The  appellee  is  the  county  court  clerk.  It  is 
proven  that  no  record  of  the  division  can  be  found,  but  that  the  comuiission- 
ors  were  appointed  by,  acted,  and  reported  to,  the  county  court.  It  does  not 
appear  whether  the  report  was  ever  confiimed  or  not,  but  no  deeds  were  ever 
made  to  any  of  the  parties.  This  occurred  shortly  after  the  death  of  the  tes- 
tator. The  appellant  was  one  ot  the  executors  of  his  father;  and  although, 
in  response  to  the  charge  contained  in  the  reply,  he  denies  that  be  consented 
to  or  took  any  part  in  the  division,  but,  upon  the  contrary,  objected  to  it,  yet 
he  fails  to  testify;  and  all  the  circumstances  compel  conclusion  that  he  knew 
all  about  it,  and,  if  not  adviser  and  participant,  at  least  acquiesced  in  it.  The 
parties  at  once  took  possession  under  the  division,  and  have  so  remained 
quietly  ever  since.  A  portion  of  the  land  so  allotted  to  the  appellee  was  sub- 
ject to  the  widow's  dower;  and  they  have  lived  upon  the  land  ever  since  the 
division,  claiming,  respectively,  by  virtue  of  it.  It  has  thus  been  acquiesced 
in  and  recognized  by  all  the  devisees  for  some  10  or  12  years.  It  is  not  proven 
that  any  complaint  whatever  has  ever  been  made  as 'to  it  by  the  appellant,  or 
any  of  the  devisees,  until  this  suit  was  brought,  in  1885.  The  appellee  has 
been  in  possession  of  the  land  so  allotted  him  ever  since  the  division,  unless  it 
v.7s.w.no.8 — 35  ^  j 
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be  the  portion  covered  by  the  widow's  dower  right,  and  has  improved  it. 
Aside  from  the  improvements,  the  value  of  it  has  changed  somewhat;  and  to 
now  disregard  the  division  so  long  acquiesced  in  would  uot  only  be  unjust,  but 
it  would  tend  to  destroy  the  equality  of  the  division  of  his  property  which  the 
testator  designed.  There  is  no  evidence  tending  to  show  that  the  allotment 
was  not  a  just  and  fair  one.  It  was  the  work  of  three  impartial  persons,  and 
presumption  favors  its  correctness.  It  has  been  acted  upon,  acquiesced  in« 
and  recognized  for  too  long  a  period  to  be  now  disturbed.  However  irregular 
and  informal  the  division  may  have  been  as  a  court  proceeding,  yet  theparties» 
by  their  silence  and  conduct,  must  be  held  to  have  sanctified  and  adopted  it. 
and  will  not  now  be  allowed  to  question  it  in  a  court  of  conscience.  Parker'' 9 
Heirs  v.  Anderson's  Heirs,  5  Mon.  445.  The  circumstances  attending  it  are 
of  such  a  character  that,  if  the  court's  action  be  altogether  disregarded  or  re- 
jected, yet  it  would  be  inequitable,  in  view  of  the  appellant's  silence  and  con- 
duct, to  now  disturb  it.  The  parties  must  be  considered  as  having  made  the 
action  of  the  commissioners  their  own.  and  it  must  be  upheld.  Judgment 
affirmed. 


HosKiNs  et  al.  «.  Hoskins  et  ah 

{Court  of  Appeals  of  Kentucky.    March  8, 1S88.) 

Wills— TB8TAMENTA.BT  Capacity— Pboof. 

In  an  action  to  set  aside  a  wiU  for  mental  incapacity  in  the  testator,  and  undue  in- 
fluence over  him,  at  its  execution,  there  was  evidence  that  the  testator  waa  of  fuU 


mental  capacity,  and,  on  the  part  of  the  assailants  of  the  will,  evidence  that  he 
looked  and  talked  strangely ;  that  he  showed  great  fear  of  the  rebels,  who  had  en- 
camped with  Indians  near  his  house ;  that,  when  both  his  daughter  and  her  husband 


were  lying  dead  in  the  house,  he  seemed  disturbed  and  prostrated:  that  he  made 
purchases  without  asking  the  price ;  that  he  was  seen  talking  privately  with  bis  two 
sons.   Held,  that  no  incapacity  or  undue  influence  was  shown. 

Appeal  from  circuit  court.  Knox  county. 

John  Hoskins  and  others  offered  the  will  of  their  father,  Levi  Hoaklns,  for 
probate  in  Knox  county  court,  where  an  order  admitting  it  to  probate  was 
made.  Thereupon  the  appellees  took  an  appeal  to  the  Knox  circuit  court,  and 
the  order  of  the  county  court  was  reversed ;  hence  the  appellants  prosecute 
this  appeal. 

J,  M,  Untkank,  for  appellants.    /.  H.  TinsI^,  for  appellees. 

Pryor.  C.  J.  This  case  originated  in  the  county  court  of  Knox,  where  the 
will  of  Levi  Hoskins  was  offered  for  probate.  The  instrument  was  properly 
proven  in  tiiat  court  as  the  last  will  of  the  testator,  and  from  the  order  of  pro- 
bate an  appeal  was  prosecuted  to  the  circuit  court,  and  a  trial  by  jury  waived, 
resulting  in  a  judgment  against  the  validity  of  the  paper.  The  will  was  as- 
sailed for  the  want  of  mental  capacity  on  the  part  of  Levi  Hoskins  at  the  date 
of  its  execution,  and  the  exercise  of  an  improper  influence  over  him  by  one  of 
his  sons.  It  was  executed  by  the  testator  in  October.  1868.  and  admitted  to 
probate  in  the  county  court  in  January,  1876.  How  long  he  lived  after  its 
execution  does  not  appear,  but  nearly  13  years  elapsed  from  its  execution  to 
the  time  of  probate,  and  the  presumption  is  that  the  testator  lived  many  years 
after  he  executed  the  paper. 

After  a  careful  consideration  of  the  record,  we  conclude  there  is  an  entire 
absence  of  evidence  showing  either  a  want  of  mind  to  execute  the  will,  or  an 
undue  influence  over  the  testator  by  his  sons  or  others,  at  the  time  it  was  ex- 
ecuted. In  fact,  we  have  seldom  seen  in  any  record  involving  similar  ques- 
tions a  stronger  case  of  mental  capacity  made  out  for  a  testator  than  appears, 
from  the  testimony,  to  have  existed  in  this  case  with  reference  to  the  capac- 
ity of  Levi  Hoskins.  Attesting  witnesses,  wlio,  from  their  statements  in 
general  and  in  detail,  exhibit  more  than  ordinary  intelligence,  and  who  had 
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known  the  testator  for  many  years, — one  of  them  writing  his  will, — have  no 
doubt  as  to  his  mental  condition  when  he  signed  the  paper,  and  that  he  fully 
comprehended  the  nature  of  the  solemn  act  he  was  then  executing.  Its  con- 
tents, they  both  say,  was  the  offspring  of  his  own  mind,  and  in  furtherance 
of  a  purpose  contemplated  by  him  many  years  prior  to  its  execution.  He  had 
spoken  on  two  several  occasions  to  the  draughtsman  of  the  will  of  his  inten- 
tion to  execute  such  a  paper;  and  to  some  of  his  neighbors  who  lived  near 
him,  and  were  on  intimate  and  friendly  relations  with  him,  he  had  detailed 
more  than  once  the  manner  in  which  he  intended  to  dispose  of  his  estate.  The 
whole  testimony  in  favor  of  the  validity  of  the  paper  sustains  the  mental  ca- 
pacity of  the  testator  to  comprehend  fully  the  character  of  his  estate,  and  his 
obligations  to  his  offspring  in  making  the  distribution  between  them.  The 
only  point  raised  upon  which  a  suspicion  of  mental  imbecility  could  be  based 
was  the  failure  of  the  testator  to  provide  for  his  wife;  but  we  think  it  is  ap- 
parent that  he  must  have  known  that  she  would  be  entitled  to  her  distributive 
share  as  widow,  as  well  as  her  dower,  or  that  his  children  would  provide  for 
her  as  long  as  she  lived.  The  widow  renounced  the  provisions  of  the  will, 
and  there  is  no  contest  over  her  rights  in  the  premises.  The  testimony  against 
the  will  by  one  witness  was  to  the  effect  that  the  aged  devisor  was  in  fear  of 
the  rebels;  that  they  had  camped,  with  Indians,  near  his  house;  that  he  was 
excited  and  crying,  no  doubt  from  fear  of  the  Indians,  or  the  still  greater  fear 
that  they  might  deprive  him  of  his  property.  Another  witness  says  that  he 
was  present  when  both  the  daughter  of  the  testator  and  her  husband  were  ly- 
ing dead  at  the  same  time.  There  was  some  discussion  as  to  the  place  of 
burial;  and  the  old  man,  being  present,  seemed  disturbed  and  prostrated. 
Still  another  witness  said  he  was  feeble  in  mind, — talked  strange;  and  an- 
other, that  he  purchased  some  goods,  and  told  the  witness  to  take  the  change 
out  of  the  money  handed  him,  without  asking  the  price;  that  he  handed  back 
the  change,  and  nothing  more  was  said.  No  act  of  th^  testator,  or  conversa- 
tion with  him,  is  detailed  by  a  single  witness  evidencing  even  a  feeble  intel- 
lect; but  there  is  a  futile  effort  to  destroy  the  validity  of  the  paper  made  by 
this  testator,  upon  the  testimony  to  the  effect  that  he  looked  strange,  was  ex- 
cited when  the  rebels  came  in.  and  was  also  seen  talking  privately  with  his 
two  sons  on  one  occasion.  The  testator  was  advanced  in  yeai-s,  and  we  have 
no  doubt  his  mental  vigor  was  somewhat  impaired ;  but  that  he  was  wanting 
in  mental  power  to  execute  the  paper  in  controversy  is  not  established  by  any 
fact  or  circumstance  in  the  entire  record. 

The  judgment  below,  reversing  the  order  of  probate,  is  reversed,  and  the 
cause  remanded,  with  directions  to  award  a  new  trial,  and  for  proceedings 
consistent  with  this  opinion. 

Howard  et  al,  v,  Tenney  et  ux, 
{Court  of  Appeals  of  Kentucky.    March  6, 1888.) 

1.  Pkaudulbnt  Convbtuiobs— Tax  Sale— Purchabb  by  Wife— Impeachment  by  Hus- 

BAND^S  CbEDITORS. 

The  evidence,  in  a  proceeding  by  creditors  to  set  aside  for  fraud  a  tax  deed  to  the 
debtor's  wife,  of  land  formerly  his,  was  that  she  bought  at  the  sale ;  that  out  of  the 
income  of  other  property,  not  liable  for  his  debts,  she  had  paid  for  the  land  in  con- 
troversy: that  tne  purchase  money  was  paid  in  installments  as  she  saved  it,  and 
•  was  handed  to  the  sheriff  by  the  husband,  as  her  agent,  and  that  he,  being  a  law- 
yer, drew  the  deed.    HelcL,  that  there  was  no  evidence  of  fraud. 

2.  Witness— Competency— Husband  and  Wipe. 

In  a  proceeding  to  set  aside  a  deed  to  a  wife  as  being  in  fraud  of  the  husband's 
creditors,  the  wife  did  not  testify,  but  the  husband  did.  Held  that,  as  this  action 
might  have  been  brought  against  ner  had  she  been  unmarried,  the  case  was  within 
the  exception  of  Civil  Code  Kv.  §  606,  providing  that,  in  "actions  which  might  have 
been  brought  bv  or  against  the  wife  if  she  had  been  unmarried,  *'  either  the  hus- 
band or  the  wife  might  testify,  but  not  both ;  and  the  wife  could  waive  her  right 
to  testify,  in  which  case  the  husband  was  competent. 
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Appeal  from  court  of  common  pleas,  Montgomery  county. 
Action  by  P.  A.  Howard  et  aL,  plaintiffs  and  appellants,  against  0.  S.  Ten- 
ney  and  wife,  defendants  and  appellees,  to  set  aside,  for  fraud  as  to  creditors, 
a  deed  to  the  wife  of  lands  formerly  the  husband's,  which  she  bought  at  tax 
sale. 
Comeliaon  d*  McKee,  for  appellants.    Henry  X.  Stone,  for  appellees. 

Bennett,  J.  The  appellee  0.  S.  Tenney,  prior  to  1877,  was  the  owner  of 
a  lot  of  ground  in  the  city  of  Mt.  Sterling,  Montgomery  county,  Ky.  This 
lot  of  ground,  in  the  year  1877,  was  levied  on  and  sold  by  the  sheriff  of  Mont- 
gomery county,  to  satisfy  the  taxes  due  by  the  appellee  0.  S.  Tenney  for  the 
year  1875,  amounting  to  $161.  At  said  sale,  the  appellee  Mrs.  Tenney,  wife 
of  the  appellee  0.  S.  Tenney,  became  the  purchaser  of  the  property  at  the 
price  of  $161, — the  amount  of  the  taxes  due  by  the  appellee  O.  S.  Tenney.     In 

1881, Dean,  who  was  the  successor  in  the  office  of  sheriff  to  the  sheriff 

that  made  the  said  sale,  made  the  appellee  Mrs.  Tenney  a  deed  to  said  lot. 
At  the  time  of  said  sale,  the  appellee  0.  S.  Tenney  was  indebted  to  the  appel- 
lants. Upon  some  of  these  debts  the  appellants  had  already  obtained  judg- 
ment; upon  the  other  debts  they  obtained  judgment  after  said  sale, — upon 
which  executions  were  issued,  etc.  After  the  sheriff  made  said  deed  to  the 
appellee  Mrs.  Tenney,  the  appellants  instituted  their  action  in  the  Montgom- 
ery circuit  court,  by  which  they  sought  to  have  the  sheriff's  sale  and  deed  to 
the  appellee  Mrs.  Tenney  set  aside,  and  the  said  lot  subjected  to  their  judg- 
ment debts.  It  appears  from  the  record  that  the  sheriff  did  his  duty  as  to 
advertising  and  selling  said  lot.  It  also  appears  that  Mrs.  Tenney  purchased 
the  lot  at  the  sheriff's  sale. 

The  only  ground  relied  on  for  setting  the  sale  and  deed  aside,  and  subject- 
ing the  lot  to  the  payment  of  the  appellants'  debts,  is  that  the  appellee  O.  S. 
Tenney  paid  the  purchase  price  of  the  lot  with  his  own  money,  and  that  he 
caused  the  purchase  to  be  made  in  the  name  of  Mrs.  Tenney,  and  the  deed  to 
be  made  to  her,  for  the  fraudulent  purpose  of  cheating,  hindering,  and  delay- 
ing his  creditors.  These  allegations  were  denied.  If  it  is  a  fact  that  the  ap- 
pellee 0.  S.  Tenney  paid  with  his  own  money  the  purchase  price  of  the  lot, 
then  the  sale  and  deed  should  be  set  aside  as  a  fraud  upon  the  appellants.  But 
the  evidence  fails  to  sustain  the  fact.  On  the  contrary,  the  fact  is  established 
by  uncontradicted  evidence  that  Mrs.  Tenney  was  the  owner  of  real  estate, 
from  which  she  received  rents;  which  rents,  under  section  2,  art.  2,  c.  52, 
Gen.  St.,  were  not  liable  for  any  debt  or  responsibility  of  the  appellee  O.  S. 
Tenney;  which  rent  she,  with  the  consent  of  the  appellee,  could  control,  and 
invest  in  real  estate,  and  take  the  title  of  it  to  herself;  which  estate  would 
not  be  liable  for  the  appellees'  debts  or  liabilities.  It  also  appears  that  she 
had  other  sources  of  income,  to  which  the  appellee  0.  S.  Tenney  was  not  en- 
titled. It  also  appears  by  uncontradicted  evidence  that  Mrs.  Tenney  pur- 
chased the  lot,  and  paid  for  it  with  the  money  arising  from  these  sources. 
The  facts  that  the  purchase  price  of  the  lot  was  paid  in  "dribs,"  and  that  the 
appellee  0.  S.  Tenney  handed  them  to  the  sheriff,  and  that  he  drew  up  the 
deed  for  the  sheriff  to  sign,  do  not,  under  the  circumstances  of  this  case, 
evince  fraud,  for  the  reasons — First,  that  the  payment  in  "dribs"  was  doubt- 
less the  result  of  Mrs.  Tenney  having  economized  her  little  income  so  as  to 
enable  her  to  pay  such  portions  of  it  as  she  could  spare,  from  time  to  time,  on 
the  purchase  money;  second,  the  appellee  0.  S.  Tenney  simply  handed  the 
money  to  the  sheriff  as  her  agent,  which  was  in  nowise  improper  for  him  to 
do ;  third,  he  was  a  lawyer,  and  competent  to  draw  up  the  deed  in  proper 
form,  and  it  was  a  duty  that  he  owed  to  his  wife  to  see  that  the  deed  was  made 
in  proper  form. 

It  is  contended  that  the  appellee  O.  S.  Tenney,  by  reason  of  his  wife  being 
a  party  to  the  suit,  and  the  claimant  of  the  lot,  was  not  competent  as  a  wit- 
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ness  in  her  behalf.  She  claims  the  lot  by  virtue  of  a  purchase  of  it  with  her 
own  means  at  execution  sale,  and  a  conveyance  by  the  sheriff.  There  is  no 
doubt  that  an  action,  were  sb6  unmarried,  could  be  brouglit  by  or  against  her 
in  reference  to  this  property,  or  upon  said  sale  or  conveyance.  The  question 
therefore  arises,  does  this  case  fall  within  the  exception  contained  in  section 
606  of  the  Civil  Ckxle,  which  provides  that,  in  "actions  which  might  have 
been  brought  by  or  against  the  wife  if  she  had  been  unmarried,"  either  the 
husband  or  wife,  but  not  both,  may  testify?  Had  Mrs.  Tenney  been  sued  as 
an  unmarried  woman,  in  reference  to  this  property,  there  is  no  doubt  that  she 
could  have  testifled  to  every  fact  essential  to  establish  her  title.  Also  there 
is  no  doubt  that  she  could  have  testified  in  this  case  to  every  fact  essential  to 
establish  her  title,  to-wit,  that  she  received  rents  from  her  real  estate  which 
she  controlled  and  managed  as  her  own;  also  that  she  had  in  her  own  right 
otlier  sources  of  income;  that  she  purchased  the  property  at  the  sheriff's  sale 
without  collusion  with  her  husband;  that  she  paid  for  the  property  with  her 
rents  and  other  sources  of  income,  and  had  the  conveyance  made  to  lierself. 
By  the  provision  of  the  Code  supi'a,  she  could  waive  her  right  to  testify  in 
reference  to  these  matters,  and  have  her  husband  to  testify,  in  reference  to 
them,  in  her  behalf;  in  which  case  he  was  competent  to  testify  to  every  fact 
to  which  she  would  have  been  competent  to  testify,  had  she  been  a  witness. 
The  judgment  of  the  lower  court  is  alfirmed. 


Davis  v.  Prichard. 
{Ctmrt  of  Appeala  of  KeiitnckU'    March  8, 1S8S.) 

H01fB8TBA1>~ABAND0NMENT— FA.CT8  TO  PROVB. 

An  intention  to  abandon  a  homestead  cannot  be  inferred  from  the  fact  that  the 
owner  went  to  Texas  for  the  benefit  of  his  health,  upon  money  obtained  by  a  mort- 
gage upon  the  homestead,  and  upon  his  return  moved  off  the  place  to  one  owned  by 
his  fatner-in-law,  and  rented  the  homestead,  but  Uved  near  enough  to  supervise  it, 
and  to  ntUize  the  rents ;  he  having  an  intention  to  return  to  the  homestead  when 
his  health  Lmpioved.  And  a  judgment  creditor  could  acquire  no  right,  by  execution 
sale,  to  the  equity  of  redemption,  as  against  the  owner  or  his  grantor.* 

Appeal  from  circuit  court.  Carter  county. 

Action  by  L.  Prichard  against  Amos  Davis,  to  enforce  a  lien  upon  land  held 
by  Davis.  Kibby,  formerly  the  owner  of  the  land  in  controversy,  mortgaged 
it  to  llegan.  This  mortgage  was  foreclosed,  and  one  Patton  became  the  pur- 
chaser, for  the  benefit  of  Kibby;  the  land  selling  for  less  ttian  two-thirds  its 
appraised  value.  Thereupon  Prichard,  a  judgment  creditor,  had  execution 
levied  on  Kibby's  equity  of  redemption,  and,  when  it  was  sold,  became  the 
purchaser,  and  subse«]uently  tendered  Patton  the  price  he  paid  for  land  to  re- 
deem same.  After  purcliase  of  the  equity  at  the  execution  sale  by  Prichard, 
Patton  and  Kibby  conveyed  the  land  to  Davis.  Prichard  claimed  a  lien  on 
tins  land  by  reason  of  his  purchase  of  the  equity.  Judgment  for  plaintiff,  and 
Davis  appeals. 

/.  D.  Jonen  and  Wm,  Bowling,  for  appellant.    E,  B.  Wilhoit,  for  appellee. 

Prtor,  C.  J.  If  Kibby,  who  was  the  vendor  of  the  appellant,  was  entitled 
to  a  homestead  in  the  land  at  the  date  of  appellant's  purchase,  it  obviates  the 
necessity  of  determining  the  other  questions  presented  by  counsel.  The  land 
was  sold  to  the  appellant  when  it  is  claimed  the  appellee  held  a  lien  upon  it  by 

'  In  general,  as  to  what  constitutes  an  abandonment  of  a  homestead,  see  Newman  v. 
Pranklin,  (Iowa,)  28  N.  W.  Rep.  579,  and  note;  Newton  v.  Calhoun,  (Tex.)  4  S.  W.  Rep. 
645;  McElroy  v.  Magoffin,  Id.  547;  Reece  v.  Renfro.  Id.  545;  Gates  v.  Steele,  (Ark.)  Id. 
«8,  and  note;  Kaes  v.  Gross,  (Mo.)  8  S.  W.  Rep.  840;  Sanders  v.  Sheran,  (Tex.)  2  8.  W. 
&ep.S04;  Hooaker  v.  CecU,  (Ky.)  1  S.  W.  Rep.  892.  and  note;  Repenn  v.  Davis,  (Iowa,) 
84  N.  W.  Rep.  826 ;  Finley  v.  Saunders,  (N.  C. )  4  8.  E.  Rep.  616 ;  Boot  v.  Brewster,  (Iowa, ) 
36  N.  W.  Bep.  649;  Baker  v.  Jamison,  Id.  647. 
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reason  of  an  execution  against  Kibby,  the  owner,  in  favor  of  the  appellee, 
Prichard,  then  in  the  hands  of  the  sheriff,  and  levied.  Kibby  lived  on  the 
land,  and  mortgaged  it  to  one  Regan,  who  assigned  the  benefit  of  the  mort- 
gage to  White.  To  satisfy  this  mortgage,  the  land  was  sold,  and  purchased 
by  Patton  for  the  benefit  of  Kibby,  and  then  Patton  and  Kibby  conveyed  the 
land  to  the  appellant,  Davis.  The  land  failed  to  bring  two-thirds  of  its  value, 
and  the  equity  of  redemption  had  been  levied  on  by  Prichard  before  the  sale 
to  Davis.  If  Kibby  was  entitled  to  a  homestead,  the  land  not  being  worth 
exceeding  S700,  Kibby  had  the  right  to  sell,  and  pass  the  title  to  the  purchaser. 
It  appears  that  Kibby  was  in  very  bad  health,  and  had  borrowed  the  money 
for  which  the  mortgage  was  given,  to  enable  him  to  go  to  Texas,  temporarily, 
with  a  view  of  benefiting  his  health;  that  he  returned  in  a  short  time,  deriv- 
ing but  little,  if  any,  benefit  from  the  trip,  and  concluded  to  remove  a  short 
distance  from  his  farm  to  a  small  place  belonging  to  his  father-in-law.  He 
rented  his  farm  out.  and  lived  near  enough  to  supervise  it,  and  utilize  the 
rents,  and,  from  the  testimony,  intended  to  move  back  upon  the  place  as  soon 
as  his  health  improved.     He  grew  worse. ihowever,  and  in  a  short  time  died. 

The  fact  that  he  sold  this  land  after  his  removal  from  it  did  not  divest  him 
of  his  right  to  a  homestead  if  the  removal  was  temporary,  and  the  purpose  to 
return  existed.  He  was  engaged  in  no  business,  and  was  evidently  leaving 
his  home,  for  the  time  being,  in  order  to  regain,  if  possible,  his  health,  and 
with  no  intention  to  abandon  his  home.  In  this  condition,  when  ascertaining 
that  he  was  growing  worse  instead  of  better,  he  sold  the  land  to  Davis  for  its 
full  value,  and,  we  think,  passed  a  perfect  title  to  the  extent,  at  least,  of  $1,000 
in  value  of  the  land  sold.  Here,  the  owner  owned  no* other  property  for  his 
support  and  maintenance.  He  had  actually  occupied  the  land  for  years  as  a 
homestead,  and  left  with  the  intention  of  returning.  In  such  case  the  home- 
stead is  not  abandoned.  Where  one  purchases  land  upon  which  he  has  never 
lived,  with  the  intention  of  going  upon  it,  he  acquires  no  right  of  homestead, 
and  the  question  of  intention  can  only  apply  where  the  owner  has  occupied  the 
premises  as  a  homestead,  and  then  removes.  In  such  a  case,  if  the  removal 
was  merely  temporary,  the  homestead  right  exists.  The  question  is,  did  the 
owner  intend  to  abandon  his  home  in  this  case?  We  think  every  fact  and 
circumstance  in  it  indicates  clearly  that  he  had  no  such  intention ;  and,  in  mak- 
ing the  sale  to  Davis,  he  must  be  treated  as  if  in  the  actual  occupancy  of  the 
land.  Tlie  case  of  Hansford  v.  Holdam,  14  Bush,  210,  is  conclusive  of  this 
case.  Any  other  construction  of  the  statute  would  deprive  the  owner  of  bis 
homestead  in  every  case  where  he  had  left  his  premises  with  a  tenant  in  pos- 
session, although  his  purpose  not  to  abandon  his  homestead  may  be  clearly 
shown. 

The  judgment  below  is  reveraed,  and  remanded  with  directions  to  dismiss 
the  petition. 

Bell  v.  Wood. 
(Court  of  Appeals  of  Kentucky,    March  6, 1888.) 

1.  Appeai/— What  Revibwablb— PnrDiJCos  of  Pact  bt  Court. 

The  finding  of  facts  by  the  lower  court,  bein^  treated  as  the  verdict  of  a  jury,  will 
not  be  reversed  on  appeal,  unless  palpably  against  the  weight  of  evidence. 

2.  Garnishment — Release  op  Judgment  Debtor— Effect  on  Lien  of  Oabnishmbnt. 

Where  a  judgment  debtor,  after  being  summoned  as  garnishee,  in  consideration 
of  his  agreeing  to  save  harmless  a  surety  on  the  judgment  creditor's  bond  for  costs 
as  a  non-resident,  obtains  a  release  of  the  judgment,  the  release  is  not  a  defense 
against  the  lien  of  the  plaintiif  in  the  garnishment  proceedings. 
8.  Same— NonoB  to  Gabmishbe — Desobiption  of  Debt  or  Demand. 

The  notice  required  by  Civil  Code  Ky.  §  203,  to  be  given  the  garnishee,  in  gar- 
nishment proceedings,  need  not  specify  the  particular  debt  or  demand  due  the  de- 
fendant from  the  garnishee. 

Appeal  from  circuit  court,  Daviess  county. 
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R,  W.  Slackf  for  appellant.  W.  if.  Sweeney  &  Son  and  Weir,  Weir  <& 
Walker,  for  appellee. 

Benkktt,  J.  At  the  March  term,  1882,  of  the  Daviess  circuit  court,  upon 
issues  joined  between  J.  B.  Norris,  as  plaintiff,  and  the  appellant,  J.  H.  Bell, 
as  defendant,  the  jury  rendered  a  verdict  in  favor  of  J.  B.  Norris  for  $196. 
The  circuit  court  rendered  judgment  upon  this  verdict.  The  appellant  super- 
seded said  j  udgment,  and  appealed  to  the  superior  court.  The  appellee.  Wood, 
on  the  11th  day  of  September,  1882,  filed  his  petition  in  equity  in  the  Daviess 
circuit  court  against  J.  B.  Norris  and  the  appellant.  The  petition  alleged 
that  Norris  was  indebted  to  the  appellee  Wood  on  a  note  for  $105;  that  Nor- 
ris was  a  non-resident  of  the  state;  that  the  appellant  was  indebted  to  Norris 
in  a  sum  more  than  sufficient  to  pay  said  debt.  On  this  petition,  the  proper 
allegations  having  been  made  and  bond  executed,  an  order  of  general  attach- 
ment was  issued  September  11,  1882.  Summons  having  been  issued  on  the 
same  day  against  the  appellant,  it  was  served  on  him  the  next  day.  The  order 
of  attachment  having  been  issued  on  the  11th  of  September,  1882,  a  copy  of 
it  was  served  on  the  appellant,  as  garnishee,  on  the  next  day.  The  clerk  of 
the  Daviess  circuit  court  indorsed  on  the  back  of  the  summons  as  follows: 
"The  object  of  this  action  is  to  subject  to  the  payment  of  the  plaintiff  A.  C. 
Wood's  debt  of  $105,  with  interest  from  December  21,  1880,  and  $30,  the 
probable  cost  of  this  action,  any  money  or  property  belonging  to  the  defendant 
J.  B.  Norris,  or  due  him,  and  to  especially  so  subject  any  amount  due  him  by 
the  defendant,  J.  H.  Bell,  or  any  indebtedness  from  said  Bell  to  said  Norris. 
Attest:  F.  F.  CJonway,  Clerk."  When  the  appellee's  ptition  was  filed, 
and  the  order  of  attachment  and  summons  were  issued  and  served  on  the 
appellant,  the  appellant's  appeal  against  Norris  was  pending  in  the  superior 
court,  where  it  remained  undisposed  of  until  March,  1884,  when  the  same, 
without  having  been  tried  by  the  superior  coui-t,  was  dismissed  and  settled. 
Afterwards  the  appellant  filed  his  answer  to  the  appellee's  petition  and  amended 
petition;  a  demurrer  was  sustained  to  the  answer,  and  an  amended  answer 
was  filed.  The  defenses  relied  on  in  the  answer  and  amended  answer  were — 
First,  matters  of  set-off  against  Norris;  second,  a  compromise  between  him 
and  Norris  of  the  judgment  attached  by  the  appellee  Wood.  The  lower  court* 
upon  the  hearing,  by  the  request  of  the  appellant,  separated  its  conclusions 
of  law  from  its  finding  of  fact. 

In  reference  to  the  matters  of  set-off,  the  court  found  that  the  jury  in  the 
case  of  Norris  against  the  appellant  considered  these  matters;  also  that  Norris 
and  the  appellant  agreed  that  the  amount  due  by  Norris  to  the  appellant  for 
rent  was  $24,  which  sum,  by  agreement,  was  credited  on  the  judgment  for 
$196  in  favor  of  Norris  against  the  appellant.  This  finding  of  fact  by  the 
lower  court  must  be  treated  by  this  court  as  the  verdict  of  a  properly  instructed 
jury,  which  we,  as  has  been  repeatedly  decided,  cannot  reverse,  unless  the  find- 
ing is  palpably  against  the  weight  of  the  evidence.  We  have  repeated  this 
proposition  so  often,  both  in  published  and  manuscript  opinions,  that  an  at- 
tempt to  induce  us  to  change  or  relax  the  rule  in  a  case  like  this  is  a  work  of 
supererogation.  We  cannot  say  that  the  finding  of  the  lower  court  in  refer- 
ence to  tliese  matters  of  set-off  is  palpably  against  the  weight  of  the  evidence. 

On  the  24th  day  of  November,  1883,  and  while  the  case  of  the  appellant 
against  Norris  was  pending  in  the  superior  court,  the  appellant  and  Norris 
entered  into  a  written  agreement,  by  which  Norris  agreed  to  release  his  judg- 
ment against  the  appellant,  and  to  waive  all  claim  for  damages  on  the  super- 
sedeas bond  executed  by  the  appellant,  etc. ;  in  consideration  of  which  the 

appellant  agreed  to  dismiss  his  appeal  in  the  superior  court,  and  to  save 

Lostutter  harmless  by  reason  of  his  being  bound  as  the  surety  of  Norris  on  a 
bond  for  costs  executed  by  said  Norris  in  the  action  as  a  non-resident  plain- 
tiff.   Upon  the  execution  of  this  agreement  the  appellant  dismissed  his  ap- 
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peal  in  the  superior  court.  It  is  to  be  observed  that  this  agreement  was  exe- 
cuted, and  the  appeal  was  dismissed,  after  the  appellant  was  summoned  aa 
garnishee  to  answer  the  appellee's  action  in  the  Daviess  circuit  court.  The 
question  is,  was  this  compromise  agreement  effectual  as  against  the  appellee's 
claim?  That  said  agreement  was  binding  as  between  the  appellant  and  Nor- 
ris  is  conceded;  but  the  agreement,  stripped  of  its  verbiage,  was  to  the  effect 

that  Norris,  in  consideration  of  the  appellant  agreeing  to  save Lostut- 

ter  harmless,  as  the  surety  of  Norris  on  his  bond  as  a  non-resident,  was  to  re- 
lease the  appellant  from  the  payment  of  said  judgment.  At  the  time  the 
agreement  was  made,  the  appellee,  by  the  garnishment,  had  acquired  a  lien 
upon  the  judgment  for  the  payment  of  his  debt;  which  lien  the  appellant  and 
Norris  could  not  defeat  by  an«igreement  based  upon  the  consideration  set 
forth  in  the  agreement.  Of  course,  any  valid  defense  against  the  judgment 
that  the  appellant  might  have  had  at  the  time  the  summons  to  answer  as  gar- 
nishee was  placed  in  the  sheriff's  hands  would  have  been  an  available  defense 
against  the  lien  of  the  appellant  upon  the  judgment;  but  the  compromise 
agreement  was  based  upon  a  consideration  which  could  only  arise  by  the 
termis  of  the  agreement,  without  which  the  matters  therein  agreed  upon  could 
not  have  been  used  as  a  subsisting  defense  at  the  time  the  lien  was  created. 

It  is  also  contended  that  as  the  service  of  the  order  of  attachment  upon  the 
appellant  to  answer  as  garnishee  was  not  accompanied  with  a  notice  specify- 
ing the  debt  that  the  appellee  sought  to  garnishee,  the  service  of  the  order 
was  void,  and  therefore  no  lien  was  created  on  the  debt.  By  section  20H  of 
the  Civil  Code  it  is  provided:  "The  order  of  attachment  shall  be  executed  by 
the  sheriff  in  the  following  manner:  Firstf  upon  real  property,  by  leaving 
with  the  occupant  thereof  a  copy  of  the  order;  second,  upon  personal  property 
capable  of  manual  deliveiy.  by  taking  it  into  his  custody;  third,  upon  other 
personal  property,  by  delivering  a  copy  of  the  order,  with  a  notice  specifying 
the  property  attached,  to  the  person  holding  it,  or  as  to  a  debt  or  demand,  to 
the  person  owing  it."  According  to  the  language  of  the  Code,  it  is  the 
sheriff's  duty  to  give  whatever  notice  is  required  by  the  third  subsection. 
When  it  is  the  duty  of  the  sheriff  to  levy  upon  personal  property  not  capable 
of  manual  delivery,  such  property  may  be  in  the  possession  of  a  person  other 
than  the  defendant.  It  would  be  important  for  such  person  to  know  what 
property  is  attached.  It  ia  therefore  the  duty  of  the  sheriff  to  give  him  a  no- 
tice specifying  such  property.  Also,  if  such  property  is  in  the  possession  of 
the  defendant,  the  sheriff  must  give  him  a  notice  specifying  it.  The  reason 
of  the  requirement  is  plain.  For  instance,  if  the  sheriff  should  levy  upon  one 
of  several  fields  of  corn,  it  would  be  his  duty  to  notify  the  defendant,  or  other 
person  in  possession,  which  one  of  the  fields  of  corn  he  levied  on.  in  order 
that  the  defendant,  or  other  person  in  possession,  might  not  render  himself 
liable  for  gathering  or  disposing  of  that  particular  com.  But  no  reason  ex- 
ists for  giving  notice  specifying  the  particular  debt  or  demand  to  the  person 
owing  it.  buch  requirement  would  render  it  impracticable,  in  a  large  ma- 
jority of  cases,  to  garnishee  debts  or  demands;  for  the  plaintiff  would  not 
know,  nor  have  the  means  of  ascertaining,  the  amount  or  nature  of  the  debt 
that  the  garnishee  owed  the  defendant.  For  instance,  the  def endant»  as  a  mer- 
chant, might  have  unrendered  accounts  against  hundreds  of  persons.  In  sucih 
a  case  it  would  probably  be  whoUy  impracticable  for  the  plaintiff  to  ascertain 
and  specify  the  amount  of  the  indebtedness  of  such  of  these  persons  as  he  wished 
to  garnishee.  Also  the  relation  between  debtor  and  creditor  is  usually  a  pri- 
vate one,  and  correct  information  as  to  the  amount  or  nature  of  the  indebted- 
ness can  usually  be  obtained  from  only  one  or  the  other,  and  neither  is  under 
legal  obligation  to  make  the  fact  known  to  the  plaintiff.  Therefore,  to  re- 
quire a  notice  to  the  garnishee,  specifying  the  debt  that  he  owed  the  defend- 
ant, would  usually  defeat  the  speedy  provisional  remedy  given  to  the  plaintiff 
by  the  Code  of  Practice  as  a  security  for  his  debt.    For  these  reasons  we  are 
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of  the  opinion  that  the  section  of  the  Code  supra  does  not  require  that  notice 
shall  be  given  to  the  garnishee  specifying  the  debt  or  demand  owing  by  him 
to  the  defendant.  Besides,  the  grammatical  construction  of  the  section  of  the 
Code  mpra  is  in  harmony  with  the  foi^egoing  views ;  for  the  expression,  "  with 
a  notice  specifying  the  property  attached,"  is  a  parenthetical  clause,  which 
refers  to  and  modifies  tiie  antecedent,  and  not  the  subsequent,  clause  in  said 
subsection.  Besides,  by  an  act  approved  May  15,  1886,  the  legislature  inter- 
preted said  subsection  by  adding  words  showing  that  no  notice  was  required 
to  be  given  to  the  garnisliee  specifying  the  debt  or  demand  owing  by  him  to 
the  defendant.  The  case  of  Mendei'san  v.  Specher,  79  Ky.  509,  which  the  su- 
perior court  followed  in  this  case,  is,  in  so  far  as  it  conflicts  with  this  opinion, 
overruled. 

We  think  the'judgment  of  the  lower  court  subjecting  said  judgment  to  the 
payment  of  the  appellee's  debt,  and  allowing  Norris'  attorney  a  prior  lien  on 
said  judgment,  is  correct.    The  judgment  is  alfirmed. 


Cornwall  et  al.  t?.  Louisville  AN.  R.  Co. 
{Court  of  Appeals  of  KeTUucky.    March  6, 1888.) 

1.  Eminbnt  Domain— Right  of— Public  Stbbets. 

In  an  action  by  the  alleged  owner  of  land,  to  restrain  a  railroad  company  from 
further  condemnation  proceedings,  the  defendant,  claiming  that  the  land  had  been 
dedicated  for  a  public  street,  by  cross-petition  asked  that  the  city  be  made  a  de- 
fendant, and  compelled  to  open  the  street.  Held,  that  a  judgment  supporting  that 
claim  would  not  authorize  the  railroad  company,  in  the  absenoe  of  an  express  stat- 
utory right,  to  have  the  land  so  dedicated  condemned  to  its  use. 

3w  Bame^^Limitation  bt  Contract — Brbach. 

A  designated  portion  of  land  was  ceded  to  a  city  for  the  use  of  a  railroad  com- 
pany, on  condition  that  no  more  land  was  to  be  taken  for  that  purpose.  Af  terwaixls 
the  company  instituted  proceedings,  under  the  statute,  to  have  additional  lands 
condemned.  Held  that,  while  the  riffht  of  eminent  domain  cannot  be  impaired  by 
any  private  contract,  the  court  should  prescribe  such  terms  as  would  assure  to  the 
property  owner  a  just  compensation  for  the  lands  ceded  under  the  contract. 

a.  Municipal  Corporations— Strbbts— Adverse  Possession. 

Where  a  person  has  been  permitted  to  remain,  by  actual  inclosure,  in  the  contiti- 
uous,  adverse,  and  actual  possession  of  a  public  street  for  more  than  30  years,  the 
title  vests  absolutely  in  him.' 

Appeal  from  Louisville  chancery  court. 

Action  by  Cornwall  &  Bro.  against  the  Louisville  &  Nashville  Ratlroad 
Company  for  specific  performance  of  a  contract,  in  which  plaintiffs  dedicated 
certain  lands  to  the  city  of  Louisville  for  the  bent-fit  of  defendant  company, 
and  for  an  injunction  restraining  further  proceedings  by  the  company  to  have 
additional  lands  condemned.  Defendant,  by  cross-petition,  asked  that  the 
city  be  made  defendant.  The  injunction  was  denied,  and  tlie  petition  and 
cross-petition  dismissed.     Both  parties  appeal. 

B.  F,  Buckner  and  Aithur  Wallace,  lor  appellants.  Wm,  Lindsay  and 
Bamett,  Noble  «fe  Bamttt,  for  appellee. 

Le>vis,  J.  In  1870,  the  city  of  Louisville  made  a  contract  with  the  Louis- 
ville, Cincinnati  &  Lexington  Railroad  Company,  then  owning  the  right  of 
way  and  having  its  track  on  Jefferson  stret-t,  by  which  the  company  was, 
upon  specified  conditions,  given  the  right  to  construct  a  track  from  the  head 
of  that  street  southward  to  a  point  of  connection  with  the  line  of  the  Louis- 
ville &  Nashville  Railroad  Company.  The  city  further  agreed  to  construct, 
at  its  own  cost,  by  January  1,  1875,  a  road-bed  suitable  for  a  first-class 
double- trtxk  railroad,  north  of  Main  street,  by  a  route  indicated  in  the  con- 

1  That  no  lapse  of  time,  nor  adverse  possession,  nor  use  of  a  part  of  a  highway,  can 
give  the  possessor  any  right  or  title  thereto  as  against  the  public,  see  Yates  v.  Town  of 
Warrenton,  (Va^  4  8.  E.llep.  818;  Stevenson's  Appeal,  (l»a.)  S  AtL  Rep.  308;  Driggs 
V.  Phillips,  (N.  Y.)  8  N.  E,  Rep.  514. 
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tract,  which  for  some  distance  was  along  the  bed  of  Beargrass  creelE»  and  to 
convey  to  the  company  in  fee-simple  the  right  of  way,  road-bed,  and  g^unds 
of  sufficient  dimension  for  the  purpose  contemplated  by  the  parties.  And,  in 
consideration  thereof,  the  company,  besides  other  stipulations  that  need  not 
be  mentioned,  agreed,  upon  completion  of  the  work,  to  remove  its  track,  from 
JeiTerson  street,  and  relinguish  whatever  rights  and  franchises  it  owned 
thereon,  west  of  its  grounds  at  the  head  of  tlmt  street,  and  to  convey  to  the 
city,  at  a  valuation  to  be  fixed,  all  its  grounds  and  improvements  between 
Jefferson,  Green,  Brook,  and  Floyd  streets.  The  Louisville  &  Nashville  Rail- 
road Company  was  also  a  party  to  that  contract,  but,  as  the  portion  relating 
to  it  has  no  bearing  on  the  questions  before  us,  it  need  not  be  mentioned.  In 
pursuance  of  that  contract,  the  city  proceeded  to  obtain  the  ri^ht  of  way  along 
the  proposed  new  route,  and  for  that  purpose  instituted,  under  legislative 
authority,  a  proceeding  against  Hall  and  others,  in  the  common  pleas  court, 
for  the  condemnation  of  such  land  needed  for  the  road-bed  as  the  owners 
failed  or  jrefused  to  cede;  to  which  Cornwall  &  Bro.,  under  whom  the  appel- 
lants claim,  were  made  parties  defendant.  During  the  pendency  of  that  pro- 
ceeding, one  Roberts,  a  member  of  the  city  council,  and  probably  induced  by 
his  desire  for  the  removal  of  the  railroad  track  from  Jefferson  street,  applied 
to  Cornwall  &  Bro.  to  give  the  right  of  way  over  their  land  for  the  use  of  the 
company;  and  in  ajiswer  to  his  application  they  delivered  to  him  the  following 
written  communication:  "Louisville,  Ky.,  February  23, 1872. 

**Mr,  D.  F.  Roberts— Dbar  Sir:  We  say  in  reply  to  your  request  that  we 
shall  grant  the  right  of  way  to  the  Louisville,  Cincinnati  &  Lexington  Bail- 
road  Company  to  use,  from  the  center  of  the  creek,  80  feet  south  of  it  for  the 
base  of  the  fill,  the  road  being  in  the  center  of  the  cre^,  that  we  agree  to  that 
proposal,  provided  the  company  do  not  take  possession  of  more  than  20  feet 
inside  the  fence  as  it  now  stands;  and  we  consent  that,  if  necessary,  their 
embankment  may  come  further  over,  or  inside  our  fence  more  than  20  feet, 
we  being  allowed  to  run  our  inclosure  or  building  up  to  within  20  feet  of 
where  the  fence  now  stands. 

"Yours,  truly,  Cornwall  &  Brother." 

That  communication  was  by  the  city  attorney  filed  with  and  as  part  of  an 
amended  petition  in  the  proceeding  referred  to,  and  was  made  the  ground  of 
an  uncontroverted  allegation  that  Cornwall  &  Bro.  had  ceded  the  right  of  way 
over  their  land,  and,  as  a  consequence,  the  jury  awarded  them  nominal  dam- 
ages merely.  Although  the  new  road-bed  was,  according  to  the  contract  of 
1870,  made  by  the  city  of  Louisville,  the  Louisville,  Cincinnati  &  Lexington 
Railroad  Company  never  occupied  or  accepted  it,  nor  removed  its  track  from 
Jefferson  street.  But,  iu  an  action  instituted  for  tbe  benefit  of  its  creditors, 
its  property  rights  and  franchises  were  in  1877  sold  under  judgment  of  court, 
and  purchased  by  certain  persons,  who  organized  a  company  with  the  same 
name, — ^the  Louisville,  Cincinnati  &  Lexington  Railway  Company.  And  to 
that  company,  which  had  thus  acquired  the  property  rights  and  franchises  of 
the  other,  the  city  of  Louisville,  by  its  mayor,  under  an  actof  the  legislature, 
and  in  accordance  wi^b  an  ordinance  of  the  city  council,  May  6,  1880,  made  a 
deed  by  which  it  conveyed  the  right  of  way,  so  far  as  it  owned  the  same,  along 
the  route  set  out  and  designated  on  the  sevehil  maps  filed  in  cases  in  the  Jef- 
ferson court  of  common  pleas,  *'T?ie  City  of  LouisvUle  vs.  Hair*  being  r^ 
f erred  to  as  one  of  them,  and  in  the  several  verdicts  and  judgments  in  those 
cases,  together  with  the  road-bed,  bridges,  and  right  to  operate  a  railway  over 
the  same.  A  short  time  after  the  execution  of  that  deed,  appellee,  the  Louis- 
ville &  Nashville  Railroad  Company,  acquired  possession  of  the  new  road-bed 
and  has  had  it  ever  since.  This  action  was  brought  by  appellants  in  1887, 
and  in  their  petition  they  stated  that  appellee  had  instituted  a  proceeding  in 
the  Jefferson  county  court  to  have  condemned  for  its  use  a  part  of  their  hind 
adjacent  and  in  addition  to  what  they  had  ceded  in  1872.    The  relief  prayed 
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for  is  a  specific  execution  of  the  contract  between  them  and  the  city  of  Louis- 
ville, evidenced  by  the  proposition  made  through  Roberts,  and  accepted ;  and 
an  injunction  restraining  further  proceeding  by  appellee  to  have  their  land 
condemned  for  its  use.  Besides  the  defenses  to  be  hereafter  referred  to,  ap- 
pellee alleged,  in  its  answer,  the  land  in  contest  was  not  riglitfully  in  the  pos* 
session  of  appellants,  but  had  bet^n  dedicated  for,  and  was,  public  streets;  and 
asked  that  the  city  of  Louisville,  made  defendant  to  its  cross-petition,  be  com- 
pelled to  cause  them  to  be  opened.  No  answer  was  filed  by  the  city  of  Louis- 
ville, nor  claim  made  by  it  to  the  land  in  dispute.  By  the  judgment  rendered, 
the  injunction  was  denied,  and  the  petition  and  cross-petition  were  each  dis- 
missed, of  winch  both  parties  complain. 

The  question  of  title  raised  by  tlie  cross-petition  will  be  first  considered. 
We  cannot,  however,  readily  see  how  a  judgment  finding  the  land  in  question 
to  be  public  streets,  and  ordering  it  opened  as  such,  would  benefit  appellee. 
For,  while  its  statutory  right  to  cause  to  be  condemned  for  its  use  additional 
private  property  has  not  been  controverted  in  their  pleadings  by  appellants, 
it  does  not  follow,  nor,  in  the  absence  of  an  express  statute  to  that  effect,  can 
it  be  assumed,  that  appellee  may  have  condemned  and  appropriated  to  its  use» 
ad  libitum,  land  already  dedicated  to  the  public  for  streets;  and  unless  such 
precise  right  be  shown  to  exist,  not  only  the  municipal  corporation,  but  the 
owner  of  the  fee,  may  have  an  injunction,  on  the  ground  that  the  use  of  the 
streets  for  such  unauthorized  purpose  is  a  special  injury  to  him.  1  High,  Inj. 
§  408.  As  this  record  appears  to  us,  we  therefore  think  the  effect  of  a  judg- 
ment in  favor  of  the  city  on  that  isstie  would  be  to  prevent  the  occupation  of 
the  land  by  appellee.  The  two  streets  which  it  Is  claimed  are  unlawfully  oc- 
cupied by  appellants  are  Water  and  Perry.  By  a  deed  made  to  Cornwall  & 
Bro.  in  1854,  under  which  appellants  claim,  the  lot  is  described  as  bounded 
on  one  side  by  Peny  street,  and  on  the  north  **  fronting  on  Beargrass  creek 
or  Water  street  when  laid  out.  '*  The  evidence  shows  that  both  these  streets 
were  intended  by  the  owner  of  the  tract  of  land,  of  which  the  lot  subsequently 
purchased  by  Cornwall  &  Bro.  is  a  part,  to  be  dedicated  to  the  use  of  the  pub- 
lic, atid  were  designated  and  called  for  in  his  deeds  to  purchasers  of  lots  ad- 
jacent to  them.  But,  in  1854,  Cornwall  &  Bro.  extended  their  inclosure  to 
the  creek,  including  the  poitlon  of  Water  street  between  it  and  the  north  side 
of  their  lot,  and.  In  conjunction  with  the  gas  company,  inclosed  Perry  street 
on  the  east  side;  and  that  inclosure  continued  until  their  fence  was,  about 
1875,  moved  back  to  the  line  of  that  portion  ceded  to  the  city  of  Louisville  in 
1872.  By  section  1,  art.  5,  c.  71,  Gen.  St.,  it  is  provided  that  limitation  shall 
not  begin  to  run  in  respect  to  an  action  to  recover  a  street  until  the  munici- 
pal corporation  has  been  notified  in  writing  by  the  party  in  possession,  or  about 
to  take  possession,  to  the  effect  that  such  possession  will  be  adverse  to  the 
right  or  title  of  the  town  or  city.  But  in  case  of  Dudley  v.  T7jjt8tee8t  12  B. 
Mon.  614,  (decided  in  1851,)  by  which  the  question  before  us  must  be  deter- 
minedf  it  was  held  that  if  a  person  has  been  permitted  to  remain  in  the  con- 
tinued, adverse,  and  actual  possession  of  a  public  street,  or  part  of  a  street, 
as  embraced  within  his  inclosure,  for  a  period  of  20 — now  15 — ^years,  such 
person  will  be  vested  thereby  with  the  complete  title  to  the  ground  so  actu- 
ally occupied  by  him.  The  possession  of  the  ground  here  claimed  to  be  streets 
had  l>een  held  by  Cornwall  &  Bro.  and  appellants,  by  actual  inclosure,  con- 
tinuously for  more  than  80  years  when  tlie  cross-petition  of  appellee  was  filed 
in  this  case,  and  we  think  there  could  be  no  more  satisfactory  evidence  it  was 
held  adversely  than  is  furnished  by  the  proceeding  of  City  of  Louisville  v. 
Hall,  etc,,  wherein  appellants  claimed,  and  the  city  admitted,  the  title  to  be 
in  them.  The  chancellor  did  not,  therefore,  err  in  dismissing  the  cross-peti- 
tion. Nor  need  there  be  any  confusion  as  to  the  location  of  the  line  dividing 
the  portion  of  their  land  ceded  from  that  reserved  by  appellants  in  1872;  for 
it  is  clearly  proved  that  the  fence  was  moved  back  to  the  place  on  the  embank- 
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ment  that  had  been  indic&ted  in  the  communication  to  Roberts,  and  evidently 
agreed  to  by  the  city  of  Louisville  as  the  boundary  line. 

As  the  alleged  contract  between  Cornwall  Sc  Bro.  and  the  city  of  Louisville 
is  made  the  sole  ground  of  the  relief  asked  in  this  case,  our  inquiry  on  the 
main  issue  must  be  confined  to  the  meaning  and  effect  of  that  contract.  It 
seems  to  us  clear  that  it  was  intended  by  Cornwall  &  Bro. — for  their  proposi- 
tion embraced  in  the  communication  to  Roberts  cannot  be  construed  other- 
wise, and  was  so  understood  and  accepted  by  the  city  of  Louisville,  acting 
through  the  city  attorney— that  a  certain  designated  quantity  of  their  land 
was  ceded  to  the  city  of  Louisville  for  the  use  of  the  Louisville,  Cincinnati  So 
Lexington  Railroad  Company  upon  the  express  condition  that  no  more  was 
ever  to  be  taken  against  their  consent  for  railroad  purposes.  It  is  equally 
clear  that  if  appellee  is  now  permitted  to  have  condemned  for  its  use  addi- 
tional land  of  appellants,  without  any  condition  or  restriction  other  than  first 
paying  therefor,  not  only  will  that  contract  be  violated,  but  there  will  be  the 
further  result  of  giving  to  appellee  the  use  of  that  already  in  its  possession 
without  any  compensation  whatever  to  the  owners.  But  under  the  right  of 
eminent  domain  reserved  by  every  sovereign  state,  and  nowhere  more  dis- 
tinctly recognized  as  existing  than  by  this  court,  it  is  in  the  power  of  the  leg- 
islature to  condemn  the  pro()erty  of  the  appellants  for  the  use  of  appellee, 
which  has  been  settled  to  be  a  public  use;  and  this  power  cannot  be  impaired 
or  defeated  by  any  private  contract  between  a  railroad  company  and  the 
owner  of  property  that  the  legislature  may  at  any  subsequent  time  deem  nec- 
essary for  public  use. 

We  have,  then,  presented,  a  rather  anomalous  question  for  our  decision. 
Appellee,  under  a  statutory  right,  the  existence  of  which  is  not  denied  by  ap- 
pellants, and  which  the  legislature  had  the  unquestionable  power  to  give,  is 
proceeding  to  exercise  that  right  in  a  way  that  involves  a  violation  of  a  con- 
tract, connected  with  the  land  about  to  be  taken,  between  appellants  and  the 
city  of  Louisville,  under  which  it  holds  and  enjoys  other  lands  of  appellants 
obtained  in  virtue  of  and  upon  conditions  contained  in  it.  Appellants  will 
not,  as  urged  by  counsel,  have  a  right  of  action  against  the  city  of  Louisville, 
for  the  contract  has  not  been  violated  by  it;  nor  does  the  appellee  claim  the 
right  to  take  from  appellants  the  additional  land  by  reason  of  any  authority 
conferred  or  stipulation  contained  in  that  contract,  but  solely  under  the  stat- 
utory right,  independent  of  and  beyond  anything  contained  in  the  contract. 
But,  as  the  unqualified  exercise  of  that  right  necessarily  involves  a  violation 
of  a  constitutional  right,  that  every  one  has,  to  compensation  for  property 
taken  for  public  use,  is  it  not  in  the  power  and  the  duty  of  a  court  of  equity, 
in  a  case  like  this,  to  prescribe  such  terms  as  will  do  justice  and  assure  to  the 
property  owner  his  right  to  compensation?  If  no  such  power  resides  any- 
where, then  we  have  a  plain  violation  of  an  express  provision  of  the  consti- 
tution, which,  though  indirect,  is  just  as  palpable  and  injurious  as  if  done  di- 
rectly. We  are  not  to  assume  that  the  legislature  intended  to  confer  upon 
appellee  the  right  to  thus  arbitrarily  violate  a  contract  made  by  its  vendor, 
and  of  which  the  recitals  in  the  deeds  show  it  had  notice,  and,  as  the  result 
of  such  violation,  appropriate  and  enjoy  private  property  without  compsnsa- 
tion.  While,  then,  we  think,  as  the  record  stands,  the  chancellor  had  no 
right  to  enjoin  the  proceeding  in  the  county  court  absolutely,  the  power  does 
•exist,  and  we  think  it  should  be  exercised,  to  put  appellee  upon  the  terras  of 
£rst  paying  for  the  land  of  appellants  ceded  under  the  contrHct  of  1872. 

The  judgment  is  therefore  reversed  on  the  appeal,  and  affirmed  on  the  cross- 
4ippeal,  with  directions  to  the  chancellor  to  require  of  appellee,  as  a  condition 
of  further  prosecuting  the  proceeding  in  the  county  court,  and  appropriating 
to  its  use  the  land  in  contest,  to  first  pay  to  appellants  the  value  of  that  ceded 
in  1872,  and,  in  case  the  parties  do  not  agree  upon  the  amount,  an  issue  out 
of  chancery  in  regard  thereto  must  be  had. 
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•  Sims  et  al,  o.  Walsham  et  aL 

{Court  of  Appeals  of  Kentucky.    March  8, 1888.) 

PbNSION— EXEMPTION-^SCOPB  OF. 

Under  Rev.  St.  U.  8.  $  4747,  exempting  pensions  from  execution,  snch  exemption 
does  not  extend  beyond  the  time  the  money  reaches  the  hands  of  the  pensioner;  and 
where  a  check  for  pension  money  has  been  received  by  a  pensioner,  and  the  money 
obtained  thereon  given  to  his  sons,  who  purchase  lana  therewith,  such  land  is  not 
exempt  from  execution  upon  a  judgment  against  the  pensioner,  obtained  prior  to 
the  gift. 

Appeal  from  circuit  court,  Monroe  county. 

This  was  a  suit  by  W.  A.  Sims  and  others  against  Robert  Walsham,  James 
Crews,  and  the  latter's  two  sons,  to  attach  a  certain  tract  of  land  held  and 
claimed  by  Crews*  sons,  and  subject  it  to  satisfy  a  judgment  debt  due  plain- 
tiffs by  Crews  and  Walsham.  James  Crews,  being  a  pensioner  of  the  United 
States,  and  having  received  a  check  from  the  pension  department,  indorsed  it 
as  a  gift  for  his  sons,  to  a  third  party,  who  was  to  pay  its  proceeds  to  Crews' 
sons.  The  sons,  having  received  the  money,  purchased  the  land  in  contro- 
versy with  it.  Plaintiffs,  having  obtained  their  judgment  prior  to  this  gift 
to  the  sons,  insist  that  the  sons  only  hold  this  land  in  trust  for  their  father's 
creditors.  James  Crews  and  his  sons  claim  that  by  section  4747,  Rev.  St.  U. 
S.,  the  pension  money  was  exempt  from  attachment  by  his  creditors,  and 
hence  they  were  not  injured  by  the  gift  to  his  sons.  Plaintiffs'  petition  was 
dismissed,  and  they  appeal. 

Carr  &  Bullock^  for  appellants.     Boles  ds  Baaham,  for  appellees. 

Lewis,  J.  In  the  case  of  Robion  v.  Walker,  5  Ky.  Law  Rep.  799,  it  was 
held  that  under  section  4747,  Rev.  St.  U.  S.,  the  exemption  therein  provided 
*'does  not  extend  beyond  the  time  the  money  reaches  the  hands  of  the  pen- 
sioner;" and  the  same  construction  has  since  been  given  to  the  law  of  con- 
gress by  this  court  in  the  cases  of  Hudspeth  v.  Harrison,  6  Ky.  Law  Uep. 
304,  and  Harrold  v.  Skille^-n,  Id.  666;  and  such  seems  to  be  the  current  of 
decisions  of  courts  of  other  states.  The  money  did  not  in  this  case  actually 
come  to  the  hands  of  the  pensioner;  but  a  check  therefor  did,  and  that  he 
transferred  to  another  person,  with  directions  to  cash  it,  and  deliver  the 
money  to  his  two  sons,  appellees,  to  be  used  by  them  in  paying  for  the  land 
in  controversy.  If  the  pensioner  had  applied  the  check  or  proceeds  of  it  to 
the  purchase  of  the  land  in  his  own  name,  and  for  his  own  benefit,  he  could 
not.  under  the  ruling  of  this  court,  have  claimed  a  homestead  exemption 
against  the  pre-existing  debt  of  appellants ;  and  no  more  can  his  two  sons,  who 
hold  the  land  by  what  is,  in  the  meaning  of  the  statute,  a  voluntary  convey- 
ance, without  valuable  consideration  from  their  father,  prevent  it  being  sub- 
jected to  that  debt.  Wherefore  the  judgment  of  the  lower  court  is  reversed, 
and  cause  remanded  for  further  proceedings  consistent  with  this  opinion. 


Hargis  et  al.  t).  Sbwell's  Adm'r. 
(Coiwt  of  Appeals  of  Kentucky.    March  6, 1888.) 

1.  LiMITATIOlT  OF  ACTIONS— TRUST  FUND— BaLANCB  DuB  ON  AdHINISTBATOR^S  SeTTLB- 

MBNT— Gbn.  St.  Kt.  Ch.  71,  Art.  3,  %  1. 

Under  Gen.  St.  Ey.  o.  71,  art.  8,  i  1,  limiting  actions  on  the  bonds  of  personal  rep- 
resentatives to  15  years  after  cause  of  action  accrued,  the  balance  due  upon  an  ad- 
ministrator's final  settlement  lis  not  such  a  trust  fund  as  to  prevent  the  running  of 
the  statute. 

2.  Same— CovBRTXTRB— Settlement  of  Administrator  of  Former  Husband. 

A  husband  in  right  of  his  wife,  or  in  his  own  right,  may  collect  the  money  due  to 
his  wife  on  final  settlement,  by  an  administrator  of  her  former  husband,  at  any 
time,  and  the  coverture  does  not  prevent  the  running  of  the  statute  of  limitations. 
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3.  Same — Acknowledgment—Requisites. 

An  acknowledgment  to  take  a  debt  out  of  the  bar  of  the  statute  must  be  made, 
not  to  a  mere  stranger,  but  to  the  creditor,  or  some  one  acting  fSr  him.* 

Appeal  from  circuit  court,  Fayette  county. 

Bronston  ds  Kinkead  and  Uargis  d*  Easting  for  appellants.  Breckinridge 
^  Shelby  and  Wm,  Lindsay,  for  appellee. 

Pryor,  C.  J.  William  Sewell  died  in  the  county  of  Breathitt  in  the  year 
1855,  leaving  his  widow,  Emaline,  surviving  him,  and  several  children.  His 
father,  Thomas  Sewell,  administered  on  his  estate,  and,  as  is  alleged,  made 
a  final  settlement  of  his  accounts  as  such  with  the  judge  of  the  Breathitt  county 
court  in  June,  1859,  showing  a  balance  due  the  children  and  widow  of  $6,447, 
that  was  approved  and  confirmed.  Some  years  after  this  settlement  was  made, 
the  records  of  the  court  were  destroyed,  and  all  evidence  of  the  settlement 
rested  in  the  recollection  of  those  who  aided  in  making  it.  Thomas  Sewell, 
the  administrator,  lived  in  the  same  county  for  years,  but  prior  to  the  pres- 
ent controversy  had  removed  to  the  county  of  Fayette,  He  was  a  man  of 
considerable  means,  and  having  a  large  estate  to  manage,  and  being  advanced 
in  years,  made,  in  the  year  1882,  a  deed  of  trust  of  all  his  estate  to  Wilgus,  of 
Lexington,  giving  to  the  latter  the  control  thereof,  retaining  an  ample  sup- 
port for  himself  and  wife  during  life,  and  at  his  death  the  trust  to  terminate, 
■and  his  estate  to  pass  by  descent  to  his  heirs  in  the  manner  provided  by  the 
statute.  He  died  in  the  year  1882,  and  the  present  appellee,  who  is  his  ad- 
ministrator, filed  this  petition  in  equity  for  a  settlement  of  his  estate,  mak- 
ing his  children  defendants.  After  the  death  of  William  Sewell,  his  widow, 
Emaline,  married  the  appellant  John  S.  Hargis.  The  marriage  took  place 
prior  to  the  year  1859,  when  the  settlement  was  made  by  Thomas  Sewell,  in 
the  county  of  Breathitt,  of  his  son  William's  estate.  John  S.  Hargis  and  his 
wife,  (formerly  the  widow  of  William  Sewell,)  Emaline,  and  some  of  her  chil- 
dren by  her  first  husband,  filed  an  answer  in  this  suit  by  Thomas  Sewell's 
iidministrator,  alleging  the  settlement  made  in  1859,  and  claiming  the  balance 
due  on  that  settlement  of  ;$6,447,  with  the  interest;  asking  judgment  for 
that  amount  against  Thomas  Sewell's  administrator.  The  making  of  the  set- 
tlement was  denied  by  the  administrator,  and  also  a  denial  of  any  indebted- 
ness whatever,  with  the  plea  of  the  statute  of  limitations  interposed  as  a  bar 
to  the  recovery.  The  alleged  settlement  made  in  the  year  1859  having  been 
destroyed,  it  appears  that  after  the  institution  of  the  present  action,  viz.,  in 
January,  1884,  by  proceedings  in  the  county  court,  the  lost  or  destroyed  rec- 
ord was  supplied  by  the  appointment  of  a  commissioner,  who  reported,  from 
the  evidence  before  him,  that  a  settlement  was  made  in  the  year  1859,  show- 
ing a  balance  in  the  administrator's  hands  for  distribution  of  66,447  as  of 
that  date.  Whether  the  administrator  had  notice  of  this  motion  to  supply 
the  record  does  not  appear;  but,  whether  so  or  not,  the  county  judge  swears 
that  the  settlement  was  made,  and  the  balance  reported  by  the  commissioner 
was  the  amount  found  due  on  the  settlement  made  by  him  with  Thomas  Sew- 
ell as  the  administrator  of  his  son.  There  is  conflicting  testimony  as  to  the 
character  and  value  of  the  estate  passing  into  the  hands  of  the  administrator, 
and,  after  the  lapse  of  so  many  years,  it  must  necessarily  be  uncertain  as 
to  the  value  of  the  assets  of  William  Sewell's  estate  that  passed  to  his  ad- 
ministrator, or  the  amount  for  which  he  was  properly  chargeable.  We  will 
assume,  however,  for  the  purposes  of  this  case,  that  such  was  the  condition 

^As  to  what  is  sufQcient  to  remove  the  bar  of  the  statute,  see  Jordan  v.  Jordan, 
(Tenn.)  3  S.  W.  Rep.  896,  and  note;  Gartrell  v.  Linn,  (Ga.)  4  S.  E.  Rep.  918:  In  re  Ken- 
drick,  (N.  Y.)  13  N.  E.  Rep.  762;  Manchester  v.  Braender,  (N.  Y.)  14  N.  JS.  Rep.  405; 
Auzerais  v.  Naglee,  (Cal.)  15  Pac.  Rep.  371;  Appeal  of  Fox,  Pa.)  11  Atl.  Rep.  228; 
Crane  v.  Abel,  (Mich.)  34  N.  W.  Rep.  658;  Helhnan  v.  Kiene,  (Iowa,)  35  N.  W.  Rep. 
516 ;  Hostetter  v.  Bollinger,  (Pa.)  12  Atl.  Rep.  741 ;  Crowman  v.  StulL  (Pa.)  12  AtL  Rep. 
«12. 
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of  the  estate  in  the  jrear  1859.  While  this  case  was  progressing  in  the  court 
below,  the  claim  of  several  of  the  children  or  grandchildren  was  withdrawn 
by  a  compromise  effected  between  them,  and  the  only  question  presented  now 
arises  as  to  the  claim  of  the  widow;  the  appellee  insisting  that  her  claim,  if 
any  existed,  is  barred  by  the  statute.  It  is  claimed — First,  that  this  balance 
on  the  settlement  of  1859  was  a  trust  fund  in  the  hands  of  the  administrator, 
and  for  that  reason  the  statute  of  limitation  is  not  an  available  defense;  sec- 
ondly, that  the  widow,  Emaline,  having  married  John  S.  Hargis,  who  is  now 
living,  prior  to  the  year  1859,  she  has  been  under  the  disability  of  coverture 
during  the  entire  period,  and  therefore  the  statute  does  not  run  against  her; 
and,  lastly,  that  the  acknowledgment  by  Thomas  Sewell  of  his  indebtedness 
avoids  the  statutory  bar. 

Courts  of  equity  in  this  state,  prior  to  the  adoption  of  the  Revised  Statutes, 
assumed  the  power,  and  properly,  to  apply  the  statute  of  limitations  to  cases 
of  exclusively  equitable  cognizance,  aldiough  the  old  statutes,  by  their  terms, 
applied  alone  to  actions  at  law ;  but  now  the  statute  of  limitations  applies  to 
all  actions,  whether  at  law  or  in  equity,  and  the  chancellor  can  exercise  no 
discretion  on  the  subject,  but  must  apply  the  statute,  when  properly  pleaded, 
although  the  jurisdiction  over  the  subject-matter  belongs  exclusively  to  a 
court  of  equity.  There  are  cases  where  the  statutory  time  cannot  operate  as 
a  bar,  and  an  exception  is  found  in  the  statute  in  relation  to  a  continuing  and 
i^ubsisting  trust.  Section  20,  art.  4,  c.  71,  entitled  "Limitation  of  Actions," 
provides:  "The  provisions  of  this  chapter  shall  not  apply  in  the  case  of  a 
continuing  and  subsisting  trust,  nor  to  an  action  by  a  vendee  of  real  property, 
in  the  possession  thereof,  to  obtain  a  conveyance."  The  reason  that  the  stat- 
ute does  not  run  in  such  a  case  is  that  the  cestui  que  tt-ust  has  no  right  to  sue 
the  trustee,  and  recover  the  trust  fund;  but,  whenever  the  right  of  action  ex- 
ists, there  is  no  reason  why  the  trustee  may  not  rely  on  the  statute,  if  the 
time  has  run,  as  a  bar  to  the  recovery,  for  when  the  right  of  action  accrues 
the  trust  terminates.  It  is  true,  the  manner  of  holding,  and  the  continued 
recognition  of  the  trust,  might  prevent  the  statute  from  running;  and  in  the 
case  of  express  trusts,  where  the  title  is  in  the  trustee,  or  where  the  party  is 
holding  as  the  agent  of  the  rightful  owner,  there  must  exist  such  facts  as 
show  an  open  renunciation  of  the  trust  brought  home  to  the  cestui  que  trust 
before  the  statute  begins  to  run.  Hendrick  v.  Robinson,  7  Dana,  165; 
Bohannon's  Heirs  v.  Sthreshley^s  ExWs,  2  B.  Mon.  437.  The  statute  of  lim- 
itations in  express  terms  disposes  of  the  question  presented  in  this  case.  Sec- 
tion 1,  art.  3,  c.  71,  provides  that  civil  actions,  other  than  those  for  the  re- 
covery of  real  property,  shall  be  commenced  within  the  following  period  after 
the  cause  of  action  has  accrued,  and  not  after,  etc.:  "An  action  upon  the 
official  bond  of  a  public  officer,  sheriff,  marshal,  clerk,  personal  representative, 
guardian,  committee,  or  a  trustee,  approved  by  a  court  or  authority  of  law, 
etc.,  shall  be  commenced  within  fifteen  years  after  the  cause  of  action  first 
accrued."  In  this  case  the  settlement  was  had  in  the  year  1859,  and  the 
widow  at  that  time  had  an  Independent  cause  of  action  against  Thomas  Sew- 
ell for  her  distributable  share  of  the  balance  found  due  on  the  settlement. 
Nearly  25  years  elapsed  from  that  time  until  this  claim  was  asserted  by  the 
appellants,  and  not  until  after  the  death  of  Thomas  Sewell,  and  then  the  claim 
was  for  the  first  time  asserted  against  his  personal  representative.  The  period 
of  15  years  bars  any  recovery  on  the  bond  from  the  time  the  cause  of  action 
accrued  to  the  widow. 

Her  second  marriage,  with  John  S.  Hargis,  her  co-appellant,  did  not  prevent 
the  running  of  the  statute,  although  that  took  place  before  the  year  1859. 
The  husband  in  right  of  his  wife,  or  in  his  own  right,  could  have  settled,  re- 
ceipted for,  and  collected  this  money  at  any  time  after  the  settlement.  He 
was  entitled  to  this  fund  by  reason  of  the  marriage,  and  the  statute  began  to 
run  as  soon  as  this  settlement  took  place.    There  is  no  reason,  therefore,  for 
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holding  that  the  coverture  of  the  wife  operated  to  prevent  the  running  of  the 
statute,  when  at  no  time  during  the  25  years  next  preceding  the  institution  of 
this  action  were  the  parties  precluded  from  suing,  even  at  law,  to  recover  of 
Thomas  Sewell  the  widow ^s  distributable  share  of  the  estate.  It  cannot  be 
said  that,  while  no  action  can  be  maintained  on  the  bond  of  the  personal  rep- 
resentative, he  may  be  sued  as  a  mere  naked  trustee,  holding  this  fund  for  the 
benefit  of  the  widow.  If  be  is  not  liable  upon  his  written  obligation  to  pay 
this  money,  and  discharge  faithfully  his  duties  as  administrator,  we  cannot 
well  see  in  what  manner  a  personal  liability  can  arise  by  reason  of  an  implied 
undertaking  to  discharge  similar  duties.  The  bond  is  required  to  be  executed 
with  surety  for  the  faithful  performance  of  the  trust,  and  on  this  bond  the 
appellants  must  proceed,  with  the  limitation  of  15  years  applying  to  the  prin- 
cipal obligor,  and  5  years  to  his  surety  from  the  time  the  cause  of  action 
accrued.  Section  3,  art.  6,  c.  71,  Qen  St.  It  matters  not  how  just  the  claim, 
after  the  lapse  of  24  years  no  action  lught  to  be  allowed  to  be  maintained, 
unless  in  the  case  of  a  continuing  existing  trust,  when  the  one  has  the  right 
to  use  or  hold  the  estate  as  trustee  for  the  benefit  of  another,  the  latter  occupy- 
ing all  the  while  the  function  of  cestui  que  trust.  This  rule  could  not  have 
been  applied  to  an  administrator  regardless  of  the  present  statute,  as  he  was 
never  considered  as  such  a  trustee,  after  the  settlement  of  his  accounts,  and 
the  distributable  share  of  the  heir  ascertained.  The  heir  then  had  the  right 
to  sue  for  his  distributable  share  at  law,  and  the  statute  would  run  from  the 
accrual  of  the  cause  of  action.  See  App  v.  Dreishach,  21  Amer.  Dee.  451, 
and  cases  there  cited. 

It  is  urged,  lastly,  that  the  appellee's  intestate,  by  his  repeated  acknowledg- 
ment of  the  liability,  has  kept  the  trust  alive,  and  therefore  the  chancellor 
erred  in  dismissing  the  cross-petition  of  the  widow.  The  effort  in  this  case 
is  to  create  a  personal  liability  by  reason  of  a  subsequent  promise  that  either 
excluded  the  running  of  the  statute  up  to  the  date  of  the  promise,  or,  being 
made  after  the  bar,  was  such  a  promise  as  enabled  the  party  to  recover  upon 
it.  It  is  manifest  from  the  testimony  in  this  case  that  no  promise  was  ever 
made  to  the  widow,  or  to  her  second  husband,  to  pay  this  debt,  or  any  ac- 
knowledgment, even,  to  either  of  them  that  evidenced  such  a  promise.  The 
acknowledgment  seems  to  have  been  made  to  third  parties,  who  wei*e  neither 
the  agents  of  the  widow,  nor  interested  in  the  result,  and  is  at  best  unsatis- 
factory in  its  character,  and  not  such  as  should  create  an  obligation  to  pay 
after  the  lapse  of  near  a  quarter  of  a  century,  without  any  reason  for  the  fail- 
ure to  assert  the  claim  at  an  earlier  date.  Whether  the  promise  to  pay  was 
before  the  running  of  the  statute,  or  after  the  bar,  it  must  be  made  to  the  cred- 
itor, or  to  some  one  authorized  by  the  creditor  to  treat  with  the  debtor  as  his 
agent  in  the  transaction.  Judge  Story  says  ''that  an  acknowledgment  of  a 
debt,  to  take  the  case  out  of  the  statute  of  limitations,  or  bar  by  lapse  of  time, 
must  be  made,  not  to  a  mere  stranger,  but  to  the  creditor,  or  some  one  acting 
for  him,  and  upon  which  the  creditor  is  to  act  and  confide."  2  Story,  £q. 
Jur.  §  1521a.  Trousdale  v.  Anderson,  9  Bush.  276;  McKinney  v.  Snyder, 
78  Pa.  St.  497;  Carroll  v.  Forsyth,  69  111.  127;  Niblack  v.  Goodman,  67  Ind. 
174.  It  appears  that  the  widow  received  from  the  appellee's  intestate  $1,000; 
that  her  fii-st  husband  was  a  man  of  only  limited  means,  and  was  aided  in  his 
business  affairs  by  his  father,  who  seems  to  have  been  not  only  independent, 
but  was  in  fact  a  man  of  much  wealth,  at  the  time  he  administered,  and  so 
continued  up  to  the  time  of  his  death.  He  had  no  motive  to  defraud  his  son's 
widow  or  his  grandchildren,  but,  on  the  contrary,  seems  to  have  been  provid- 
ing for  them  by  gifts  of  property  prior  to  his  death,  and,  by  the  deed  of  trust 
executed  in  the  year  18«2  to  Wilgus,  piade  the  grandchildren  equal  partici- 
pants in  the  distribution  of  his  estate  with  their  uncles  and  aunts,  giving  to 
them  what  would  have  been  their  father's  share  of  the  estate.  No  claim  was 
at  any  time  asserted  by  the  widow  and  her  second  husband  for  this  money 
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during  the  life  of  the  appellee's  intestate;  and  after  such  a  lapse  of  time,  with 
the  nature  of  the  delay  unexplained  by  any  fact,  and  no  obstacle  in  the  way 
of  proceeding  to  make  the  money,  the  court  must  necessarily  apply  the  stat- 
ute as  a  bar  to  so  stale  a  claim.    The  judgment  below  is  affirmed. 


Darling  t>.  Brown. 

(Court  of  Appeals  of  Kentucky.    March  10, 1888.) 

Payment— Application  of — Previous  Indebtedness. 

In  an  action  to  recover  profits  arising  out  of  dealings  in  catUe,  plaintiff  claimed 
that  the  defendant,  prior  to  their  cattle  contract,  owed  him,  and  that  certain  pay- 
ments made  by  defendant  were  on  this  indebtedness,  and  not  his  share  of  the 
profitB.  Held  that,  unless  such  claims  were  barred  by  the  statute  of  limitations, 
plaintiff  had  the  right  to  appropriate  the  sums  he  received  to  their  payment.^ 

Appeal  from  circuit  court,  Carroll  county. 

Winsslow  <&  Winslow,  for  appellant.    Masteraon  A  Gaunt,  for  appellee. 

Lewis,  J.  In  the  fall  of  1874  Darling,  appellant,  and  Brown,  appellee, 
made  a  contract  by  which  it  was  in  substance  agreed  that  Brown  was  to  buy 
cattle  to  be  fed  in  pens  with  slops  and  offal  from  the  distillery  of  Darling,  the 
hands  doing  the  feeding,  and  hay.  straw,  etc.,  to  be  paid  by  Brown  out  of  the 
proceeds  of  the  cattle,  and  the  net  profits  of  the  cattle  when  sold  at  the  end  of 
the  distilling  season  the  ensuing  spring  to  be  divided  equally  between  them. 
This  contract  was  continued  for  four  succeeding  seasons;  there  being  four 
different  lots  of  cattle  fed  and  sold,  besides  a  number  of  mules.  Darling  in- 
stituted this  action  November,  1879,  alleging  that  large  profits  were  made 
each  of  the  four  years,  which  Brown,  who  purchased  and  sold  the  cattle,  had 
not  fully  accounted  for,  and  that  he  was  indebted  to  him  on  various  other 
accounts.  Brown  denied  profits  of  the  amounts  alleged  by  Darling  had  been 
made;  stated  he  had  at  various  times  paid  and  advanced  to  Darling  cash, 
which  exceeded  the  profits,  and  asked  judgment  over  against  him  for  such  ex- 
cess. The  master  commissioner,  by  charging  Brown  with  the  amount  of 
profits  made  each  year,  according  to  his  finding,  and  with  some  other  items 
of  account,  found  him  indebted  the  sum  of  $12,151.21.  On  the  other  hand, 
he  found  against  Darling  items  consisting  of  cash  paid  at  different  times  the 
sum  of  $13,561.60,  and  the  balance  in  favor  of  Brown  $1,410.29.  But  the 
exceptions  filed  to  the  report  by  each  of  the  parties  were  sustained  by  the 
court,  the  report  set  aside,  and  judgment  rendered  in  favor  of  Darling  for 
$296.61,  of  which,  however,  he  complains.  It  is  not  stated  in  the  judgment 
the  reason  for  the  result  arrived  at  so  different  from  the  report  of  the  com- 
missioner, nor  are  we  enlightened  by  counsel  on  either  side  in  regard  thereto. 
We  are  thus  left  to  examine  accounts,  consisting  of  numerous  items,  for  four 
or  five  years,  neither  kept  nor  presented  in  any  order,  and  confused,  rather 
than  explained,  by  the  contradictory  and  inconsistent  statements  of  both  of 
them  in  their  pleadings  and  depositions.  We  are  thus  left  to  surmise  that 
the  conclusion  of  the  court  was  reached  by  disallowing  an  item  of  $1,500  cash 
charged  by  Brown  and  reported  by  the  commissioner,  which  the  proof  does 
not  seem  to  sustain,  and  increasing  to  the  amount  claimed  by  Darling  the 
charge  for  money  paid  to  Bealer.  But  even  in  that  way  the  precise  amount 
of  the  judgment  cannot  be  reached.  The  principal  controversy  except  as  to 
the  amounts  of  the  annual  profits,  which  we  do  not  deem  it  necessary  to  con- 
sider, arises  in  regard  to  payments  and  advances  alleged  to  have  been  made 
by  Brown  in  1875.  According  to  a  statement  made  by  John  J.  Hone,  cashier 
of  a  bank,  which  the  parties  agreed  to  read  as  a  deposition.  Darling  received 
from  the  bank,  and  Brown  was  charged  therefor,  April  27, 1875,  $2,000;  April 


>  See  note  at  end  of  case. 
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80,  81,846.50;  and  that  Brown  deposited  with  the  bank,  September  8,  1875» 
which  Darling  received,  $4,000,  and  November  15,  1876,  the  further  sum  of 
$1,260;  that  October  8,  1875,  Darling  paid  in  the  bank,  for  Brown,  a  draft 
on  him  for  $1,650,  and  October  9,  1875,  he  paid  for  him  $2,210.  The  com- 
missioner charged  Darling  with  $1,260,  about  which  there  seems  to  be  no  con- 
troversy, and  with  the  two  sums  of  $2,000  and  $1,846.50;  but  no  mention  is 
made  of  the  $4,000,  nor  is  Darling  credited  with  the  two  sums  paid  October 
8  and  9,  1875,  making  an  aggregate  of  $3,860,  just  $13.50  more  than  the  ag- 
gregate of  the  two  sums  received  by  him  from  Brown  April  27  and  30.  1875. 
But  it  seems  Brown  admits  there  is  only  a  balance  of  about  $206  of  the  $4,000 
due;  the  other  portion  having  been  paid  in  a  manner  that  it  is  difficult  to  un- 
derstand further  than  that  the  two  amounts  paid  by  Darling  in  October,  1875, 
were  in  part  so  applied.  Darling  is  also  charged  with  what  is  called  "Guthrie 
checks"  that  amount  to  $2,014,  paid  by  Brown  about  January,  1875.  In  an 
amended  petition  Darling  alleges  that  in  1872,  under  another  contract.  Brown 
fed  cattle  at  his  distilleiy,  and  would  be  mdebted  to  him  on  a  settlement  of 
accounts,  which  he  undertakes  to  set  out.  He  also  alleges  that  Brown  was 
also  indebted  to  him  for  money  loaned  previous  to  their  contract  made  in  the 
fall  of  1874.  To  all  these  matters  of  alleged  indebtedness  Brown  pleads  the 
statute  of  limitations.  But  Darling  alleges  that  the  money  received  by  him 
from  Brown  in  the  spring  of  1875  was  in  fact  payments  on  that  indebtedness. 
The  commissioner  did  not,  however,  give  Darling  any  credit  by  Brown's  al- 
leged indebtedness  to  him  previous  to  the  fall  of  1874,  nor  report  the  amount 
of  such  indebtedness,  but  left  the  question  of  Darling's  right  to  appropriate 
money  received  by  him  from  Brown  in  the  spring  of  1875  as  payments  on  the 
pre-existing  indebtedness  to  the  court;  but  no  ruling  was  made  by  the  lower 
court  on  that  question.  The  condition  of  the  accounts  between  the  parties 
are  in  such  a  complicated  state  as^to  make  a  reference  of  the  case  to  the  com- 
missioner, to  ascertain  and  report  as  near  as  possible  their  condition,  neces- 
sary; for  the  court  cannot  be  expected  to  do  so.  And,  in  our  opinion,  what- 
ever money  was  paid  by  Brown  in  the  spring  of  1875  should  be  applied  to  the 
payment  of  his  previous  indebtedness  to  Darling  not  then  barred  by  the  stat- 
ute, if  he  did  in  fact  owe  him  anything.  The  judgment  is  therefore  reversed, 
and  cause  remanded  for  proceedings  consistent  with  this  opinion. 

NOTE. 
Payments— Application  of.  A  debtor,  owing  two  or  more  debts  to  a  creditor,  to 
whom  he  makes  a  payment,  has  the  right  to  direct  to  which  debt  it  shall  be  applied. 
Pennsylvania,  etc.,  Co.'s  Appeal,  (Pa.)  7  Atl.  Rep.  70;  Leeds  v.  Giflord,  (N.  J.)  6  AtL 
Rep.  795;  Mack  v.  Adler,  22  Fed.  Rep.  570:  Nichols  v.  Knowles.  17  Fed.  Rep.  494,  and 
note;  Manufacturing  Co.  v.  McAlpin,  5  Fed.  Rep.  787;  Schuelenburg  v.  Martin.  2  Fed. 
Rep.  747;  MUes  v.  Ogden,  (Wis.)  12  N.  W.  Rep.  81;  RaUway  Co.  v.  MeUen,  (Mich.)  6  N. 
W.  Rep.  845;  Byrnes  v.  Claffey,  (Cal.)  10  Pac.  Rep.  821;  Mackey  v.  FuUerton,  (Colo.)  4 
Pac.  Rep.  1198.  In  the  absence  of  such  direction,  the  creditor  may  apply  the  payment 
to  whichever  debt  he  pleases.  Pennsylvania,  etc.,  Co.'s  Appeal.  (Pa.)  7  Atl.  Rep.  70; 
Leeds  v.  Gifford,  (N.  J.)  5  Atl.  Rep.  795;  Pardee  v.  Markle,  (Pa.)  Id.  42:  Corliss  v. 
Grow,  (Vt.)  2  Atl.  Rep.  388;  Manufacturing  Co.  v.  McAlpin,  5  Fed.  787;  Schuelenburg 
V.  Martin,  2  Fed.  Rep.  747;  Byrnes  v.  Claffey,  (Cal.)  10  Pao.  Rep.  821;  Mackey  v.  Ful- 
lerton,  (Colo.)  4  Pac.  Rep.  1198.  A  mere  understanding  of  the  parties  that  any  funds 
in  the  1  ands  of  either  should  be  applied  ^on  the  balance  of  indebtedness,  whichever 
way  it  might  be.  at  the  end  of  each  year, "  in  the  absence  of  an  actual  apphcation  does 
not  have  the  effect  of  an  application,  or  of  a  promise  to  pay  such  balances.  Gage  v. 
Dudley,  (N.  H.)  9  Atl.  Rep.  7b«j.    If  neither  party  has  exercised  the  right  of  appropriat- 


it  to  that  debt  which  is  least  secure,  Lee^  v.  Gifford.''(N.  J.)  5  AtL  Riep.  795;  'Pardee 
V.  Markle,  (Pa.)  Id.  36;  Coons  v.  Tome,  9  Fed.  Rep.  5813;  Small  v.  Older,  (Iowa,)  10  N. 
W.  Rep.  734;  Robie  v.  Briggs'  Estate,  (Vt.)  9  Atl.  Rep.  698;  or  to  the  undisputed  in- 
debtedness, Magarity  v.  Shipman,  (Va.)  1  8.  B.  Rep.  109;  or  according  to  the  Intent  of 
the  parties,  where  that  can  be  determmed  with  reasonable  certainty.  The  Martha,  29 
Fed.  Rep.  708.  Payments  made  on  an  open  account  will  be  applied  to  the  items  thereof 
in  the  order  of  their  priority,  Pardee  v.  Markle,  (Pa.)  5  AtL  Rep.  86;  Mack  v.  Adler» 
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32  Fed.  Rep.  570;  Manufacturing  CJo.  v.  McAlpln,  5  Fed.  Rep.  787;  Schuelenburg  v. 
Martin,  2  Fed.  Rep.  747;  Hersey  v.  Bennett,  (Minn.)  9  N.  W.  Rep.  590;  Hannon  v.  En- 
gelmann,  (Wis.)  5  N.  W.  Rep.  791 ;  but  not  if  the  earlier  items  are  secured,  and  the  lat- 
ter ones  are  not,  Schuelenburg  v.  Martin,  2  Fed.  Rep.  747 ;  nor  if  the  parties  have  agreed 
to  a  different  application  of  such  payments,  Mack  v.  Adler,  22  Fed.  Rep.  670. 


Bunch  et  al.  d.  Nicks  et  al, 
(Supreme  Court  of  Arkansas.    March  81, 1888.) 

1.  Estates — ^Fbbehold — ^Deferment  till  Grantor's  Death. 

A  valid  deed  may  be  made  conveying  a  freehold  estate  to  commence  at  the  death 
of  the  grantor. 

2.  Same. 

An  instrument  in  writing  in  which  the  party  of  the  first  part  **hath  bargained, 
sold,  and  conveyed,  and  by  these  presents  does  bargain,  grant,  sell,  and  convey,  to 
the  party  of  the  second  part,  and  to  his  children,  (and  the  same  shall  not  be  sold  or 
alienated  until  the  youngest  child  shall  arrive  at  the  age  of  21  years,  and  the  deed 
shall  go  into  full  force  and  effect  at  my  death,)  the  following  described  lands, "  the 
instrument  being  in  all  other  respects  like  an  ordinary  warranty  deed,  and  signed, 
acknowledged,  and  delivered  as  such,  is  not  testamentary  in  its  nature  by  reason  of 
the  condition  that  it  shall  take  effect  at  the  maker's  death,  but  is  a  valid  deed  of  a 
present  estate  in  the  lands  described,  to  take  effect  at  the  grantor's  death. 

Appeal  from  circuit  court,  Arkansas  county;  JoftN  A.  Williams,  Jud^e. 
Hemingway  A  Austiii,  for  appellants.     Gibson  &  Holt,  for  appellees. 

Battle,  J.  Quinton  D.  Nix,  being  the  father  of  six  children, — ^two  sons 
and  four  daughters, — conveyed  his  property,  consisting  of  three  tracts  of  land 
and  personal  property,  by  three  several  deeds,  to  three  of  his  children, — a  son 
and  two  daughters.  The  father  having  died,  the  daughters,  and  the  children 
of  the  son  who  received  nothing  by  the  deeds,  brought  this  action  to  set  aside 
the  conveyances,  and  for  partition.  They  allege  in  their  complaint  that  the 
father  was  incompetent  to  convey  his  property  at  the  time  he  undertook  to  do 
so,  and  that  the  deeds  were  procured  by  fraud  and  undue  influence;  but  this 
is  denied  by  defendants  in  their  answers.  Upon  the  final  hearing  the  court 
below  decreed  that  the  deeds  should  be  set  aside,  and  the  property  therein  de- 
scribed be  divided  among  the  heirs  of  Nix;  and  the  defendants  appealed. 
The  deeds  were  executed  on  the  same  day,  and,  except  as  to  the  names  of  the 
grantees,  and  description  of  the  property  conveyed,  and  so  much  of  one  as 
conveyed  the  personal  property,  are  of  the  same  tenor  and  effect.  The  deed 
to  the  son  is  in  the  following  words: 

"This  deed  of  conveyance  made  and  executed  at  Swan  Lake,  in  the  county 
of  Arkansas  and  state  of  Arkansas,  on  this  the  3d  day  of  March,  A.  D.  1883, 
by  and  between  Q.  D.  Nicks,  senior,  party  of  the  first  part,  and  Q.  D.  Nicks, 
junior,  party  of  the  second  part,  witnesseth,  that  for  and  in  consideration  of 
the  sum  of  one  dollar  this  day  in  hand  paid  by  the  party  of  the  second  part  to 
the  party  of  the  first  part,  the  receipt  whereof  is  hereby  acknowledged,  and  in 
considemtion  of  the  love  and  affection  that  the  first  party  bears  to  the  second 
party,  he  hath  bargained,  sold,  and  conveyed,  and  by  these  presents  does  grant, 
bargain,  sell,  and  convey,  unto  said  Q.  D.  Nicks,  junior,  and  to  his  children, 
(and  the  same  shall  not  be  sold  or  alienated  until  the  youngest  child  shall 
arrive  at  the  age  of  twenty-one  years,  and  the  deed  shall  go  into  full  force 
and  effect  at  my  death,)  the  following  described  lands,  to- wit:  The  south  half 
of  the  north  half  of  the  north-west  quarter  of  section  twenty,  in  township  six 
south,  of  range  six  west,  being  a  fractional  part  of  forty  acres,  the  boundaries 
hereafter  to  be  designated  by  stakes  or  iron  stobs,  together  with  all  the  improve- 
ments and  appurtenances  thereon,  or  in  anywise  belonging  thereto;  to  have  and 
to  hold  the  within  granted  lands  and  premises  unto  said  party  of  the  second  part, 
his  heirs  and  assigns,  forever.  And  the  party  of  the  first  part  will,  and  his 
heirs  and  assigns  shall,  forever  warrant  and  defend  the  title  to  the  same  unto 
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said  party  of  the  second  part,  his  heirs  and  assigns,  against  all  lawful  claims 
whatsoever. 

"Witness  my  hand  and  seal  the  time  and  place  before  written, 

"Q.  D.  Nicks.    [Seal.]" 

To  the  deed  to  one  of  the  daughters  was  added  the  following  sentence: 
"And  in  consideration  of  the  said  second  party's  taking  care  of  her  mother 
and  myself  during  our  life-time,  and  paying  all  of  my  funeral  expenses,  I  do 
bargain  and  sell  unto  the  said  Martha  Bunch,  and  by  these  presents  do  bar- 
gain, sell,  and  convey  at  my  death  all  the  personal  property  that  I  may  be 
possessed  of;  to  have  and  to  hold  forever."  All  the  deeds  were  properly 
acknowledged  and  recorded.  It  is  contended  that  these  deeds  are  void  upon 
their  faces.  The  objection  is,  they  purport  to  convey  freehold  estates  to  com- 
mence at  the  death  of  the  grantor.    Are  they  void  for  the  reason  stated? 

It  was  a  principle  of  the  feudal  law  of  England  that  "an  estate  of  freehold 
must  be  created  to  commence  immediately."  "For,"  says  Blackstone,  "it  is 
an  ancient  rule  of  the  common  law  that  an  estate  of  freehold  cannot  be  created 
to  commence  infuturo;  but  it  ought  to  take  effect  presently,  either  in  posses- 
sion or  remainder;  because  at  common  law  no  freehold  in  lands  could  pass 
without  livery  of  seizin,  which  must  operate  either  immediately,  or  not  at 
all.  It  would  therefore  be  contradictory  if  an  estate  which  is  not  to  com- 
mence till  hereafter  conld^be  granted  by  a  conveyance  which  imports  an  im- 
mediate possession."  Prior  to  the  reign  of  Henry  VIII.,  real  estate  could  be 
conveyed  to  one  person  in  trust  or  for  the  use  of  another,  and  equity  would 
enforce  the  use.  In  this  way  the  title  could  be  held  by  one,  while  the  use  and 
profits  of  the  land  could  be  enjoyed  by  another  free  from  feudal  responsibili- 
ties. The  use  was  a  mere  right  in  equity,  and  did  not  come  within  the  tech- 
nical rules  of  the  common  law  which  governed  the  alienation  of  real  estate. 
While  "a  fee  could  not  be  mounted  upon  a  fee,"  at  common  law,  "or  an  estate 
made  to  shift  from  one  person  to  another  by  matter  ex poat  facto;  and  a  free- 
hold could  not  be  made  to  commence  infu^turo^  nor  an  estate  spring  up  at  a 
future  period  independently  of  any  other;  and  a  power  could  not  be  reserved 
to  limit  the  estate,  or  create  charges  on  it  in  derogation  of  the  original  feoff- 
ment,"— "a  use  might  be  raised  after  a  limitation  in  fee,  or  it  might  be  cre- 
ated in  futuro,  without  any  preceding  limitation;  or  the  order  of  priority 
might  be  changed  by  shifting  uses  or  by  powers ;  or  a  power  of  revocation 
might  be  reserved  to  the  grantor,  or  to  a  stranger,  to  recall  and  change  the 
uses."  The  facility  with  which  they  could  be  created  led  to  their  application 
to  a  variety  of  purposes  in  the  business  of  civil  life;  and  they  were  often  per- 
verted to  mischievous  ends.  Lord  Bacon  complained  that  they  were  "turned 
to  deceive  many  of  their  just  and  reasonable  rights."  To  prevent  the  abusee 
and  frauds  practiced  through  them,  the  statute  of  27  Hen.  8,  c.  10,  commonly 
called  the  "Statute  of  Uses,"  was  passed,  by  which  it  was  enacted  that  the 
legal  estate  or  seizin  shall  be  in  them  that  have  the  use,  "in  such  quality, 
manner,  form,  and  condition  as  they  before  had  in  the  use,"  and  thereby 
united  the  use  and  legal  title,  and  changed  the  use  from  an  equitable  to  a 
legal  interest,  and  gave  to  the  legal  interest  thereby  created  the  qualities  of 
the  use,  and  declared  I  hat  the  cestui  que  use  held  the  same  in  the  same  man- 
ner, form,  and  condition  as  he  before  held  the  use;  so  that,  while  freehjld 
estates  to  commence  infuturo  could  not  be  conveyed  at  common  law,  such 
conveyances  can  be  made  under  the  statute  of  uses.  2  Bl.  Comm.  327;  4 
Kent,  Comm.  ^290-^298.  The  result  of  the  statute  of  uses  was,  several  new 
modes  of  conveying  legal  estates,  wholly  unknown  to  the  common  law,  came 
into  use;  among  them,  covenants  to  stand  seized  to  uses,  and  bargain  and 
sale.  In  the  Qrst-mentioned  conveyance  a  man  seized  of  lands  covenants  that 
he  will  stand  seized  to  the  use  of  the  covenantee  for  life,  in  tail,  or  in  fee. 
"Here."  says  Bhickstone,  "the  statute  executes  at  once  the  estate;  for  the 
party  intended  to  be  benefited,  having  thus  acquired  the  use,  is  thereby  put 
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at  once  into  corporal  possession,  without  ever  seeing  it,  bj  a  kind  of  parlia- 
mentary magic."  In  the  bargain  and  sale,  '*the  bargainor,  for  some  pecun- 
iary consideration,  bargains  and  sells,  that  is,  contracts  to  convey,  the  land  to 
the  bargainee,  and  becomes  by  such  a  bargain  a  trustee  for,  or  seized  to  the 
use  of,  the  bargainee,  and  then  the  statute  of  uses  completes  the  purchase: 
or,  as  it  hath  been  well  expressed,  the  bargain  first  vests  the  use,  and  then 
the  statute  vests  the  possession."  By  both  modes  an  estate  of  freehold  to 
commence  infuturo  can  be  created  under  the  statute  of  uses.  2  Bl.  Comm. 
p.  338.  In  Hoe  v.  Tranmarr,  Willes,  682,  "A.,  in  consideration  of  natural 
love  and  of  £100,  by  deed  of  lease  and  release  granted,  released,  and  confirmed 
certain  premises,  after  his  own  death,  to  his  brother  B.  in  tail,  remainder  to 
C,  the  son  of  another  brother  of  A.,  in  fee;  and  he  covenanted  and  granted 
that  the  premises  should  after  his  death  be  held  by  B.  and  the  heirs  of  his 
body,  or  by  C.  and  his  heirs,  according  to  the  true  intent  of  the  deed.  It  was 
held  that  the  deed  could  not  operate  as  a  release,  because  it  attempted  to  con- 
vey a  freehold  infuturo,  but  that  it  was  good  as  a  covenant  to  stand  seized." 
In  Wyman  v.  Broum,  50  Me.  139,  H.  B.,  in  consideration  of  81,000,  by  deed 
containing  the  following  words:  **This  deed  or  conveyance  not  to  take  effect 
during  my  life-time,  and  to  take  effect  and  be  in  force' from  and  after  my  de- 
cease; and  the  said  Hannah  is  to  have  quiet  possession  and  the  entire  income 
of  the  premises  until  lier  decetise," — conveyed  certain  lands  to  N.  It  was 
held  the  deed  was  sufficient,  under  the  statute  of  uses,  to  convey  an  estate  of 
freehold  to  commence  at  the  death  of  H.  B.  Mr.  Justice  Walton,  speaking 
for  the  court  in  that  case,  said:  '*  We  entertain  no  doubt  that  by  deeds  of  bar- 
gain and  sale,  deriving  their  validity  from  the  statute  of  uses,  freeholds  may 
be  conveyed  to  commence  infuturo.  It  will  be  seen  that  the  law  is  so  held 
in  England,  and  by  an  overwhelming  weight  of  authority  in  this  country." 
And  so  in  Qullett  v.  Lamberton,  6  Ark.  109,  in  a  conveyance  of  a  slave  to  a 
daughter,  the  grantor  reserved  to  himself  the  use  and  possession  of  the  slave 
during  his  natural  life  or  pleasure.  This  court,  after  holding  that  slaves  and 
real  estate  stood  upon  the  same  footing  as  to  limitations  and  reservations  con- 
tained in  conveyances,  held  that  the  conveyance  was  valid,  and  sufficient  to 
vest  in  the  daughter  a  future  estate  in  the  slave.  There  are  numerous  cases 
to  the  same  effect  as  those  already  cited.  Williams  v.  Tolbert,  66  Ga.  127; 
Drown  v.  Smith,  52  Me.  141;  Rogers  v.  Fire  Co.^  9  Wend.  611,  and  cases 
cited. 

We  think  an  estate  of  freehold,  to  commence  infuturo,  can  also  be  conveyed 
under  our  statutes,  independently  of  the  statute  of  uses.  Under  our  laws,  real 
property  stands  upon  ground  different  in  many  respects  from  that  upon  which 
it  stood  at  common  law.  Anciently  it  was  held  of  some  superior  lord,  '*by  and 
in  consideration  of  certain  services  to  be  rendered  to  the  lord  by  the  tenant." 
In  most  instances  the  services  to  be  rendered  wei*e  military.  Out  of  this  fact 
grew  the  necessity  of  livery  of  seizin,  in  order  to  create  an  estate  of  freehold, 
and  the  rule  that  'Hhere  should  always  be  a  known  owner  of  every  freehold  es- 
tate, and  that  the  f  reeliold  should  never,  if  possible,  be  in  abeyance.  This 
rule,"  it  is  said,  '*was  established  for  two  reasons:  (1)  That  the  superior 
lord  might  know  on  whom  to  call  for  the  military  services  due  from  every 
freeholder,  as  otherwise  the  defense  of  the  realm  would  be  weakened ;  (2) 
that  every  stranger  who  claimed  a  right  to  any  lands  might  know  against 
whom  to  bring  suit  for  the  recovery  of  them,  as  no  real  action  could  be  brought 
against  any  one  but  the  actual  tenant  of  the  freehold."  But,  under  the  laws 
of  this  state,  lands  are  held  in  cUlodium.  They  may  be  aliened,  and  possession 
thereof  transferred,  by  deed  without  livery  of  seizin.  "Any  person  claiming 
title  to  any  real  estate  may,  notwithstanding  there  may  be  an  adverse  posses- 
sion thereof,  sell  and  convey  his  interest  in  the  same  manner  and  with  like 
effect  as  if  he  was  in  the  actual  possession  thereof."  "If  any  person,"  says 
the  statute,  "shall  convey  any  real  estate  by  deed,  purporting  to  convey  the 
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same  in  fee-simple  absolute,  or  any  less  estate,  and  shall  not  at  the  time  of 
such  conveyance  have  the  legal  estate  in  such  lands,  but  shall  afterwards  ac- 
quire the  same,  the  legal  or  equitable  estate  after  acquired  shall  immediately 
pass  to  the  grantee,  and  such  conveyance  shall  be  as  valid  as  if  such  legal  or 
equitable  estate  had  been  in  the  grantor  at  the  time  of  tlie  conveyance."  Un- 
der the  statutes  referred  to,  the  mere  technicalities  of  the  common  law  were 
swept  away,  and  the  aid  of  the  statute  of  uses  is  not  necessary  to  annex  the 
title  to  the  use.  But  the  owner  of  real  estate  can  convey  such  part  or  por- 
tion of  his  estate  as  he  and  his  grantee  may  agree,  subject  only  to  those  re- 
strictions which  the  law  imposes  as  required  by  public  policy,  but  relieved 
from  the  technical  doctrines  which  arose  out  of  ancient  feudal  tenures,  and 
all  the  restrictive  effect  which  they  had  upon  alienations. "  Mansf .  Dig.  §§  639, 
642,  644;  Abbott  v.  ffolwap,  72  Me.  298;  Ferguson  v.  Mason,  60  Wis.  377, 
19  N.  W.  Kep.  420.  In  Hymon  v.  Terry,  1  Ark.  83,  and  Qtdlett  v.  Lamber- 
ton,  6  Ark.  109,  this  court  held  that  real  and  personal  prox)erty,  in  this  state, 
stand  upon  the  same  footing  as  to  limitations  and  reservations  contained  in 
conveyances;  and  a  sale  may  be  made  creating  a  future  estate  in  personal 
property,  with  the  riglit  of  possession  in  the  vendor  for  life,  or  a  shorter  pe- 
riod, in  the  same  manner  and  to  the  same  effect  as  in  real  estate.  Professor 
Gray,  in  his  work  on  the  Rule  against  Perpetuities,  says:  "In  Xorth  Caro- 
lina alone  is  the  opposite  doctrine  held;"  and  that  "outside  of  North  Carolina 
the  case  of  Wilson  v.  Cockrill,  8  Mo.  1,  is  the  only  decision  that  an  executory 
limitation  of  a  chattel  cannot  be  made  by  deed."  Gray,  Perp.  §§  91-95,  and 
cases  cited;  1  Schouler,  Pers.  Prop.  (2d  Ed.)  §§  136, 149. 

fiut  it  is  contended  that  the  deeds  in  question  are  testamentary  in  their  nat- 
ure, and  therefore  void.  To  determine  the  character  of  an  instrument, — as 
to  its  being  a  will  or  deed, — it  is  necessary  to  ascertain  the  intention  of  the 
maker  from  the  whole  instrument,  "read  in  the  light  of  surrounding  circum- 
stances. "  If  the  intention  at  the  time  of  the  execution  of  the  instrument  was 
to  convey  a  present  estate,  though  the  possession  be  postponed  until  after  his 
death,  it  is  a  deed;  but  if  the  intention  was  it  should  not  convey  any  vested 
right  or  interest,  but  should  be  revocable  during  his  life,  it  is  a  will.  Jordan 
V.  Jordan,  65  Ala.  301;  Williams  v.  Tolbert,  66  Ga.  127.  Are  the  instru- 
ments in  question  deeds  or  a  will?  In  Shackelton  v.  Sebree,  86  111.  616,  an 
instrument  purporting  to  be  a  warranty  deed,  containing  this  clause:  "This 
deed  not  to  take  effect  until  after  my  decease, — not  to  be  recorded  until  after 
my  decease, " — was  held  to  be  a  good  and  valid  deed  of  conveyance.  In  Wall 
v.  Wall,  30  Miss.  93,  "a  voluntary  instrument,  purporting  on  its  face  to  be  a 
deed  by  which  land  and  slaves  were  conveyed,  by  terms,  in  the  present  tense, 
but  reserving  a  power  of  revocation  to  the  maker,  to  be  exercised,  in  a  certain 
specified  mode,  at  any  time  during  his  life,  and  also  declaring  it  should  not 
take  effect  as  to  the  delivery  of  the  property  until  after  the  maker^s  death," 
was  held  to  vest  in  the  donee  an  estate  in  prcesenti,  to  be  enjoyed  in  future, 
and  to  be  a  deed;  the  court  holding  that  the  maker  evidently  Iptended  it 
should  operate  as  a  deed,  when  he  reserved  the  power  to  revoke  it  in  a  speci- 
fied mode,  as  the  reservation  would  have  been  unnecessary  if  he  intended  it 
to  operate  as  a  will.  In  Abbott  v.  Holway,  72  Me.  298,  an  instrument  pur- 
porting to  be  a  conveyance  of  land  to  the  wife  of  the  grantor,  with  this 
clause  in  it:  "This  deed  is  not  to  take  effect  and  operate  as  a  conveyance 
until  my  decease,  and,  in  case  I  shall  survive  my  said  wife,  this  deed  is  not 
to  be  operative  as  a  conveyance;  it  being  the  sole  purpose  and  object  of  this 
deed  to  make  a  provision  for  the  support  of  my  said  wife  if  she  shall  survive 
me,  and,  if  she  shall  survive  me,  then,  and  in  that  event  only,  this  deed  shall 
be  operative  to  convey  to  my  said  wife  sfud  premises  in  fee-simple," — was 
held  to  be  a  good  and  valid  deed.  In  Chancellor  v.  Windham,  I  Kich.  Law, 
161,  a  deed  whereby  a  father  gave,  granted,  and  released  to  his  son  a  tract 
of  land  at  the  father's  death  was  held  to  be  a  good  covenant  to  stand  seized 
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to  uses;  and  it  was  held  that  the  sod  became  entitled  to  the  land  on  the 
deatli  of  the  father.  In  Alexander  v.  Burnet,  5  Rich.  Law,  189,  an  instru- 
ment under  seal,  in  the  form  of  a  deed,  whereby  a  brother,  in  consideration 
of  love  and  affection,  and  of  one  dollar  to  him  paid,  ''gave,  granted,  bargained, 
and  sold"  to  his  sister  a  negro,  and  thereby  warranted  the  title  to  the  negro, 
with  this  clause  therein:  "It  is  clearly  and  unequivocally  understood  that 
the  aforesaid  deed  of  gift  Is  to  be  of  no  effect  whatever  until  I,  the  aforesaid 
Benjamin  Johnson,  depart  this  life,*' — was  held  to  be  valid  as  a  deed,  and 
that  it  conveyed  "a  present  title  to  the  donee,  with  postponement  of  the  right 
of  possession  until  the  donor's  death." 

We  think  that  the  instruments  in  question  were  valid  deeds,  and  conveyed 
a  present  title  to  the  donees,  with  the  postponement  of  the  right  ol  the  use 
and  possession  until  the  donor's  death.  It  is  obvious  that  the  intention  of 
the  donor  was  to  give  his  property  to  the  children  mentioned  in  the  deeds,  re- 
serving the  right  to  use  and  to  hold  the  same,  and  to  enjoy  the  profits  thereof, 
during  his  life.  The  evidence  of  this  intention  afforded  by  the  instruments 
themselves  are:  (1)  The  form  is  that  of  a  deed;  the  words,  "grant,  bargain, 
sell,  and  convey,"  used,  being  appropriate  to  the  office  of  a  deed,  and  inap- 
propriate to  a  will.  (2)  They  contain  a  covenant  of  warmnty,  whereby  the 
donor  agrees  to  forever  warrant  and  defend  the  title  to  the  land  to  the  donees, 
and  their  heirs  and  assigns,  against  all  lawful  claims  whatsoever.  (3)  The 
donor  himself  calls  them  deeds  of  conveyance,  and  it  ia  unreasonable  to  sup- 
pose he  would  call  what  he  intended  as  a  will  deeds  of  conveyance.  (4) 
They  were  executed,  delivered,  and  acknowledged  as  deeds.  The  only  words 
used  in  them  that  can  be  said  to  be  evidence  of  an  intention  to  make  a  will 
are,  "and  the  deed  shall  go  into  full  force  and  effect  at  my  death."  But  we 
are  to  construe  these  words  in  connection  with  the  whole  deed.  Every  part 
must  have  effect,  if  the  same  can  be  done  consistently  with  the  rules  of  law. 
Construed  in  this  way,  it  is  evident  the  intention  of  Nicks  was  to  give  the 
land,  and  sell  the  personal  property  he  had  at  the  time  they  were  executed,  to 
the  grantees,  and  to  reserve  the  use  and  enjoyment  thereof  for  and  during 
his  life.  If  such  was  not  his  intention,  how  could  the  deed  take  effect  at  his 
death?  This  was  the  only  way  they  could  go  into  full  force  and  effect,  and 
this,  according  to  the  authorities  cited  and  our  own  opinion,  was  their  inten- 
tion and  effect.  To  give  them  any  other  construction  would  be  to  say  the 
donor  did  not  understand  the  meaning  of  the  words  used,  and  that  when  he 
said,  "does  grant,  bargain,  sell,  and  convey,"  he  meant,  "I  give,  bequeath, 
and  devise;"  and  when  he  used  the  words,  "to  have  and  to  hold  the  within- 
granted  lands  and  premises  unto  the  said  party  of  the  second  part,  his  heirs 
and  assigns,  forever;  and  the  party  of  the  first  part  will,  and  his  heirs  and  as- 
signs shall,  forever  warrant  and  defend  the  title  to  the  same  unto  the  said 
party  of  the  second  part,  his  heirs  and  assigns,  against  all  lawful  claims  what- 
sover, " — he  meant  nothing. 

The  evidence  introduced  on  the  hearing  was  not  sufficient  to  show  that  the 
dOnor  was  incompetent  to  execute  the  deeds,  or  that  they  were  procured 
through  fraud  and  undue  infiuence.  All  men  are  presumed  to  be  sane,  and 
competent  to  transact  their  business,  and  fraud  is  never  presumed.  The  bur- 
den of  proof  was  on  appellees. 

The  decree  of  the  court  below  is  therefore  reversed,  and  the  complaint  is 
dismissed. 


Christie  v.  Missouri  Pao.  By.  Co. 

{Supreme  Court  of  Missouri.    March  19, 1888.) 

1.  Pleading— MoTiox  to  Make  Mobe  Definite  ai7d  Certain —Orai«  Contract  fob 
Rebate— Rev.  St.  Mo.  §  3529. 

In  an  action  against  a  railroad  company  to  recover  a  rebate  which,  it  was  alleged, 
the  company  agreed  to  allow  plalntlS  on  freight  shipped  by  him  over  defendimt's 


Digitized  by  VjOOQIC 


568  SOUTHWESTERN  BEPORTER.  £Mo. 

line,  it  is  not  error,  where  it  appears  that  the  contract  was  not  iif.  writing,  to  deny 
defendant's  motion  to  require  the  plaintiff  to  make  his  petition  more  definite  and  cer- 
tain, hy  requiring  him  to  state  where  and  by  what  officers  the  alleged  a^i^ement 
was  made,  as  it  is  not  such  a  case  as  is  contemplated  by  iiev.  St.  Mo.  1879,  f  3529, 
which  provides  that  where  the  allegations  of  pleadings  are  so  indefinite  or  uncertain 
that  the  precise  nature  of  the  charge  is  not  apparent,  the  court  may,  on  motion,  re- 
quire it  to  be  made  more  definite. 
2.  Railroad  Company— Contract  for  Rebate— Public  Policy. 

In  an  action  brought  against  a  railroad  company  to  recover  a  rebate,  which,  it 
was  alleged,  the  company  agreed  to  allow  plaintiff  on  freight  shipped  by  him  over 
defendant's  line,  where  it  does  not  appear  that  this  concession  was  made  to  the  plain- 
tiff exclusively,  it  is  not  error  to  overrule  defendant's  motion  to  exclude  all  testi- 
mony on  the  part  of  the  plaintiff,  on  the  ground  that  the  contract  is  against  public 
policy,  and  in  violation  of  Const.  Mo.  art.  12,  $$  12, 23,  and  Rev.  St.  1879, 8  821,  which 
proviae  that  no  railroad  company  shall  make  any  discrimination  in  favor  of  any 
persons  by  abatement,  drawback,  or  otherwise. 

Appeal  from  circuit  court,  Buchanan  county;  Joseph  P.  Grubb,  Judge. 
T  J.  Portia  and  Adams  dk  Howies,  for  appellant.     Shreen  &  Burnes,  for  re- 
spondent. 

Norton,  C.  J.  This  suit  is  based  upon  an  alleged  contract  whereby  It  was 
agreed  that  plaintiff  should  ship  grain  of  various  kinds  from  certain  stations 
in  the  state  of  Kansas  to  Chicago,  111.,  and  that  on  presentation  of  bills  for 
such  shipments  the  plaintiff  should  pay  the  usual  and  ordinary  rates  therefor 
according  to  defendant's  tariff  rates,  and  that  defendant  should  repay  to  plain- 
tiff all  sums  of  money  which  defendant  should  receive  over  and  above  the  rate 
agreed  upon  between  the  parties.  The  object  of  the  suit  is  to  recover  from 
defendant  the  difference  between  the  amounts  paid  to  plaintiff,  according  to 
defendant's  tariff  rates,  and  the  amount  that  was  by  the  agreement  of  the 
parties  to  be  paid.  The  answer  of  defendant  was  a  general  denial.  On  the 
trial  plaintiff  had  judgment,  from  which  the  defendant  has  appealed.  There 
were  six  counts  in  the  petition,  each  one  of  them  alleging  different  shipments 
made  under  the  same  contract. 

The  first  error  assigned  is  the  action  of  the  court  in  overruling  a  motion 
filed  by  defendant  asking  the  court  to  make  an  order  requiring  plaintiff  to 
make  bis  petition  more  definite  and  certain  in  this,  that  he  be  required  to  state 
where  and  by  what  officers  of  defendant's  the  alleged  agreement  was  made 
with  plaintiff,  and  whether  the  same  was  verbal  or  in  writing,  and,  if  in  writ- 
ing, that  plaintiff  be  required  to  file  the  same  in  court  for  defendant's  inspec- 
tion. It  is  held  in  the  case  of  Railroad  Co,  v.  Knudson,  62  Mo.  569,  that 
when  a  suit  is  brought  upon  an  instrument  in  writing,  alleged  to  have  been 
executed  by  the  other  party,  it  must  be  filed  with  the  petition  unless  it  is  al- 
leged to  have  been  lost  or  destroyed.  If  it  is  not  filed,  and  no  reason  given 
for  not  filing  it,  the  remedy  is  either  by  motion  to  dismiss  or  motion  to  require 
the  party  to  file  it.  In  this  case  it  does  not  appear  that  the  suit  was  founded 
on  a  contract  in  writing,  alleged  to  have  been  executed  by  defendant.  It  can 
be  construed  in  no  other  way  than  as  a  verbal  contract,  and  the  evidence  ad- 
duced on  the  trial  shows  it  was  of  that  character.  It  is  provided  by  section 
3529,  Rev.  St.,  among  other  things,  that  "where  the  allegations  or  denials  of 
a  pleading  are  so  indefinite  or  uncertain  that  the  precise  nature  of  the  charge 
or  denial  is  apparent,  the  court,  on  motion  of  the  adverse  party,  may  require 
the  pleading  to  be  made  definite  and  certain.''  No  such  indefiniteness  as  is 
contemplated  by  this  statute  exists  in  the  petition.  It  alleges  that  a  contract 
was  made  with  defendant's  agent,  sets  out  its  terms,  avers  a  breach  thereof, 
and  the  amount  of  damages  claimed  therefor.  The  defendant  objected  to  the 
introduction  of  any  evidence  on  the  ground  that  the  contract  set  up  in  the  pe- 
tition was  in  violation  of  the  constitution  and  statute  of  the  state,  and  was 
void  as  being  against  public  policy.  This  objection  was  overruled,  and  this 
action  of  the  court  is  assigned  for  error,  and  in  support  of  the  contention  we 
have  been  cited  to  a  number  of  authorities,  and  among  them  to  the  case  of  Soo* 
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JUld  V.  RaUuK^y  Co.,  43  Ohio  St.  571»  3  N.  E.  Rep.  907,  where,  in  an  elabo-. 
rate  opinion,  all  the  other  authorities  to  which  we  have  been  cited  by  counsel 
jtre  reviewed  and  discussed.  In  that  case  it  appears  that  the  railway  com- 
pany, having  tariff  rates  for  the  public  generally,  contracted  with  the  Stand- 
iurd  Oil  Company  that,  in  consideration  of  said  company  giving  to  the  railway 
oompany  its  entire  freight  business  in  the  products  of  petroleum,  they  would 
transport  such  freight  for  the  company,  at  certain  rates,  about  10  cents  per 
barrel  cheaper  than  for  any  other  customers,  and  the  railway  company  not 
only  agreed  and  undertook  to  carry  at  the  reduced  rate,  but  also  that  they 
would  not  ship  for  any  other  at  less  than  full  tariff  rates:  and  if  they  did,  the 
said  Standard  Oil  Company  would  take  from  the  railway  company  all  its  busi- 
ness, and  deprive  it  of  its  patronage.  Scofield  and  others,  being  also  engaged 
in  the  manufacture  and  also  dealers  in  refined  and  other  products  of  petroleum, 
offered  their  products  to  the  railway  company  for  shipment  on  the  same  terms 
granted  to  the  Standard  Oil  Company,  and,  on  being  refused  shipment  on  the 
terms,  brought  their  bill  to  enjoin  the  railway  company  from  charging  and 
collecting  from  them  for  freight  on  said  line  rates  and  amounts  in  excess  of 
those  charged  to  the  Standard  Company  for  like  goods  to  the  same  points,  or 
from  discriminating  against  them  in  favor  of  the  Standard  Company.  The 
prayer  of  the  bill  was  granted,  the  court  holding  as  follows:  That  where  a 
lower  rate  is  given  by  a  railroad  company,  engaged  as  a  common  carrier,  to  a 
favored  shipper,  which  is  to  give,  and  necessarily  gives,  an  exclusive  monop- 
oly to  the  favored  shipper,  affecting  the  business  and  destroying  the  trade  of 
other  shippers,  the  latter  have  a  right  to  re<|uire  an  equal  rate  for  all,  under 
like  circumstances.  Where  snch  a  corporation,  as  a  common  carrier,  in  con- 
sideration of  the  fftct  that  a  shipper  furnished  a  greater  quantity  of  freight 
than  other  shippers,  during  a  given  term,  agrees  to  make  a  rebate  on  the  pub- 
lished tariff  rate's  on  such  freights,  to  the  prejudice  of  like  freight  under  the 
same  circumstances,  such  a  contract  is  an  unlawful  discrimination  in  favor 
of  the  larger  shipper,  tending  to  create  monopoly,  destroy  competition,  and 
Injure,  if  not  destroy,  the  business  of  smaller  operators,  and  is  contrary  to 
public  policy,  and  will  be  declared  void  at  the  instance  of  parties  Injured 
thereby.  The  principles  thus  enumerated  have  their  foundation  in  the  com- 
mon law.  and  sections  12  and  23,  article  12,  of  our  constitution,  and  section 
321  of  the  liev.  of  1879,  are  but  declaratory  of  the  common  law  in  refer- 
once  to  the  subject  of  which  said  sections  treat.  A  common  carrier  has  the 
right  to  contract  to  ship  freight  at  a  lower  rate  than  the  published  tariff  rate 
if  he  choose  to  do  so,  and  such  a  contract  is  not  against  public  policy  unless 
the  privilege  to  ship  at  such  rate  is  granted  exclusively  to  the  shipper  with 
whom  it  is  made  or  is  denied  to  other  shippers.  It  is  the  exclusiveness  of  the 
pnvilege  granted  to  one  and  denied  to  another  which  makes  the  discrimina- 
tion and  renders  the  contract  void  as  against  public  policy.  Mo  such  exciu- 
fliveness  or  discrimination  appears  in  the  contract  sued  upon,  and  the  objection 
of  defendant  to  the  reception  of  any  evidence  was  properly  overruled.  In  the 
case  of  Railroad  Co,  v.  Rlliott,  76  111.  67,  the  precise  question  involved  in 
this  case  was  considered,  and  it  is  there  held  that  such  a  contract  as  the  one 
before  us  was  not  illegal  as  being  in  violation  of  the  law  to  prevent  unjust 
discrimination,  as  the  company  was  to  carry  at  the  customary  rates,  and  that 
the  rebate  in  the  charges  was  a  matter  of  private  agreement  between  the  car- 
rier and  the  shipper,  and  the  contract  was  not  fraudulent  as  to  the  purchaser 
of  the  corn.  In  view  of  the  evidence  which  tended  to  show  that  the  sum 
claimed  by  plaintiff  had  been  paid  and  received  by  defendant,  and  in  view  of 
the  fact  that  when,  previous  to  the  institution  of  the  suit,  plaintiff  presented 
to  defendant  freight  bills  showing  the  amounts  claimed  to  have  been  paid,  and 
demanded  repayment,  and  such  payment  was  resisted,  not  on  the  ground  that 
defendant  had  not  received  the  amount  claimed  to  have  been  paid,  but  on  the 
sole  ground  that  no  such  contract  as  plaintiff  set  up  had  been  made,  the  sev- 
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enth  instruction  of  which  defendant  complains  was  not  improperly  giyeiir 
the  said  instruction  in  effect  telling  the  jury  that  from  the  fact  that  defendant 
resisted  the  claim  of  plaintiff  for  repayment  on  the  sole  ground  that  no  such 
contract  as  he  set  up  had  been  made,  they  might  infer  that  the  amounts 
claimed  to  have  been  paid  had  been  received  by  defendant. 

We  perceive  no  error  in  the  record  justifying  an  interference  with  the  Judg- 
ment, and  it  is  hereby  afllrmed. 

All  concur,  except  Ray,  J.,  absent. 


Turner  c.  Johnson. 
{Supreme  Court  of  Missouri.    March  19, 1888.) 

1.  Frauds,  Statute  of  —  Ck>NTRACT8  Relating  to  Land— Agreement  por  Rbdrmf- 

TIOX. 

In  an  action  to  redeem  from  a  mortgage  and  sale  under  a  prior  deed  of  trust,  it  ap- 
peared that  the  mortgagee  purchased  the  property  at  such  sale  under  a  parol  agree- 
ment with  the  plaintiff  that  the  plaintiff  should  have  aright  to  redeem  in  a  reasonable 
time,  by  paying  the  purchase  money  and  all  other  indebtedness  of  plaintiff  to  mort 
gagee.    Held,  that  such  agreement  is  not  within  the  statute  of  frauds. 

2.  Mortgages — Redemption — Conditions — Costs  of  Sxht. 

In  an  action  to  redeem  from  a  mortgage  and  a  sale  to  the  mortgagee,  under  a  prior 
deed  of  trust,  it  appeared  that  plaintiff  had  been  in  default  for  many  years  on  the 
mortgage  debts,  and  that  defendant  purchased  and  went  into  possesion  at  the  ur- 
gent solicitation  of  plaintiff.    Held,  tnat  costs  are  taxable  to  plaintiff. 
8.  Same — Mortgagee  in  Possession— Debits  and  Credits. 

A  mortgagee  in  possession  is  not  accountable  for  more  than  the  rents  actually  ra- 
ceived,  unless  he  has  been  guilty  of  fraud  or  negligence,  and  is  not  entitled  to  com- 
pensation, for  his  own  services;  but  reasonable  pay  to  an  agent  for  taking  care  of 
the  mortgaged  property  is  a  proper  matter  of  credit. 
4.  Principal  and  Surety— Payment  bt  Surety- Assignment  of  Judgment. 

Stanton's  Rev.  St  (Ky.)  o.  97,  p.  396,  provides  that  a  surety,  who  pays  a  judgment 
shall  have  an  assignment  thereof  from  the  plaintiff  or  his  attorney.  Hem,  that  an 
assignment  of  a  judgment  to  a  surety,  drawn  in  the  name  of  the  plaintiff,  by  one  of 
a  firm,  who  obtained  the  judgment,  signiing  the  firm's  name  thereto,  after  his  part- 
ner's death,  and  some  time  after  tne  payment  of  the  recovery  to  such  plaintiff,  is 
within  the  statute. 

Appeal  from  circuit  court,  Livingston  county;  James  L.  Davis,  Judge. 

Action  by  Thomas  Turner  against  Thomas  Johnson  to  redeem  from  a  mort- 
gage executed  by  plaintiff  to  defendant,  and  a  sale  under  a  prior  deed  of  trust, 
at  which  defendant  became  the  purchaser.  From  the  judgment  entered  in 
the  trial  court  both  parties  appeal. 

B,  R,  Vineyard,  H.  L,  Stone,  T.  F,  Hargis,  and  8,  G.  Loring,  for  John- 
son. Ramey  cfr  Broton,  Woodson,  Oreen  cfe  Bums,  D,  H.  Mclntyre,  and  C 
C.  Turner,  for  Turner. 

Black,  J.  The  plaintiff,  Thomas  Turner,  on  the  25th  of  July,  1875,  ex- 
ecuted a  deed  of  trust  on  2,815  acres  of  land  in  De  Kalb  county,  this  state,  to 
secure  the  j)ayment  of  his  note  of  that  date  for  $15,000,  due  in  five  yeai-s,  with 
semi-annual  interest,  payable  to  the  Life  Association  of  America.  The  de- 
fendant, Johnson,  as  the  surety  of  Turner,  paid  a  debt  to  the  Northern  Bank 
of  Kentucky.  He  was  also  bound  in  a  like  capacity  for  the  payment  of  an- 
other debt  of  Turner  to  the  Farmer's  National  Bank,  of  Mt.  Sterling,  Ky. 
Both  of  these  debts  had  been  reduced  to  judgment  against  Turner  and  John- 
son. The  latter  had  paid  another  debt  for  A.  G.  Peters,  for  which  Turner 
was  bound  as  a  co-surety,  but  had  paid  no  part  of  his  share,  and  hence  was 
bound  to  make  contributions  to  Johnson.  To  secure  these  several  debts,  amount- 
ing to  seven  or  eiglit  thousand  dollars,  Turner  made  a  mortgage  to  Johnson 
on  the  Missouri  lands,  previously  mortgaged  to  the  life  association.  The  mort- 
gage to  Johnson  bears  date  the  16th  September,  1876.  Certain  lands  in  Iowa 
were  included  in  this  deed  of  trust,  and  in  the  mortgage.  The  Missouri  lands 
were  sold  under  the  deed  of  trust  on  the  28d  ApHl,  18/9,  and  Johnson  became 
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the  purchaser  at  the  sum  of  $11,000.  On  the  20th  July,  1882,  plaintiff  com- 
menced this  suit  in  the  De  Kalb  circuit  court  to  redeem  from  the  mortgage 
and  sale  under  the  deed  of  trust.  Belief  is  asked  mainly  on  the  ground  that 
Johnson  purchased  the  property  at  the  trustee's  sale  under  an  agreement 
with  plaintiff  that  he  should  have  the  right  to  redeem,  within  a  reason- 
able time,  by  paying  the  amount  bid  and  all  other  indebtedness  of  Turner  to 
Johnson.  There  were  unsettled  accounts  between  the  parties  besides  those  men- 
tioned in  the  mortgage.  The  venue  of  the  cause  was  changed  to  the  Livingston 
circuit  court.  That  court  made  a  decree  allowing  the  plaintiff  to  redrem,  and 
sent  the  cause  to  a  referee  to  hear  the  evidence,  and  state  the  accounts  be- 
tween the  parties.  The  report  of  the  referee,  as  modified  by  the  court,  shows 
an  Indebtedness  of  Turner  to  Johnson  of  about  818,000.  Both  parties  have 
appealed  to  this  court,  and  the  first  question  on  the  defendant's  appeal,  is  as 
to  the  right  of  the  plaintiff  to  redeem  the  land.  The  record  is  voluminous, 
beyond  precedent,  but  the  following  statement  of  the  evidence  will  present 
the  question  now  to  be  determined.  Turner  and  Johnson  resided  at  Mt.  Ster 
ling,  in  the  state  of  Kentucky,  and  for  many  years  had  been  on  friendly  terms. 
Turner,  as  an  attorney  at  law,  had  represented  Johnson  in  many  matters. 
Turner  paid  some  three  or  four  thousand  dollars  on  the  principal  of  the  debt 
to  the  life  association,  located  at  St  Louis,  but  in  the  latter  part  of  the  yeai 
1878,  having  made  default  in  the  payment  of  the  interest,  the  association 
threatened  to  sell  the  land  under  the  powers  contained  in  the  deed  of  trust. 
He  felt  his  Inability  to  pay  that  debt  at  its  maturity  in  1880.  He  applied  to 
various  persons,  and  among  others  to  Johnson  for  assistance.  He  testifies  to 
several  conversations  in  November  and  December,  1878,  and  in  which  he  says 
Johnson  agreed  to  either  buy  the  debt  of  the  life  association  or  bid  in  the 
land  at  the  tinistee's  sale,  and  hold  it  as  security  for  the  amount  bid  and  for 
the  mortgage  and  other  debts  owing  to  Johnson.  That  conversations  were 
had  on  this  subject  at  that  time  is  conceded;  but  Johnson  states  emphatically 
that  he  made  no  such  agreement.  Turner  was  then  a  member  of  congress 
from  Kentucky,  and  left  for  Washington  the  last  of  December,  1878.  About 
this  time  Johnson  went  to  (xeorgia,  but  left  the  matter  with  his  attorney.  Judge 
Peters,  who  entered  into  correspondence  with  the  life  association.  A  letter 
from  Peters  to  the  association,  dated  in  January,  1879,  stated  the  fact  that 
Johnson  held  a  second  mortgage,  and  made  inquiry  if  they  would  allow  Johnson 
to  arrange  the  matter  by  paying  one-half  of  the  debt  down  and  the  other  half 
in  12  months.  Further  correspondence  led  to  a  postponement  of  the  proposed 
sale  until  28d  April,  1879,  in  order  to  give  Johnson  an  oppoi-tunity  to  come 
to  this  state  and  examine  the  land.  During  this  correspondence.  Turner 
wrote  the  association  that  Johnson  would  buy  in  the  land  and  allow  him  to 
redeem.  It  does  not  appear  that  Johnson  ever  saw  this  letter.  On  the  25th 
January,  1879,  Johnson  directed  Peters  to  go  ahead  and  fix  a  time  for  a  con- 
ference with  the  association;  and,  after  speaking  of  the  necessity  of  making 
some  money  arrangements,  evidently  in  respect  to  this  matter,  he  says  in  that 
letter:  "1  am  glad  the  parties  to  the  mortgage  refused  to  make  any  arrange- 
ment and  give  time  to  Turner.  I  prefer  it  should  be  made  to  suit  me.  In 
our  conference,  if  I  am  satisfied  the  lands  has  value  enough  to  pay  me,  after 
paying  off  the  mortgage,  I  will  prefer  they  go  and  sell  honafledly,  and  I  at- 
tend the  sale  and  bid  the  amount  of  the  debt,  take  legal  title  in  that  sale.  If 
Turner  pays  me  in  a  reasonable  time  the  whole  amount  I  paid  for  land  and 
as  his  security,  let  him  do  so,  and  redeem  it.  I  think  this  the  better  plan. 
What  do  you  think  of  it?"  After  this,  and  on  the  12th  February,  Johnson, 
in  a  letter  to  Turner,  says  he  had  been  in  communication  with  the  associa- 
tion; that  thedebt  amounted  todl2,582,  and  he  goes  on  tosay:  '*!  will,  how- 
ever, if  able,  when  I  return  home,  and  it  is  not  too  late  for  the  sale,  go  and  see 
it,  (the  land.)  It  is  too  big  a  thing  to  go  into  blind. "  To  this  Turner  replied 
by  urging  Johnson  to  have  the  ^e  postponed,  saying:  "*!  fear  this  is  the 
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only  means  by  which  I  can  make  you  whole. "  Johnson  reached  St.  Louis  on 
or  before  the  16th  April,  and  on  that  day  he  telegraphed  Turner:  "Please  in- 
struct by  telegraph,  at  my  expense,  Henry  W.  Hough,  trustee,  to  sell  the  De 
Kalb  county  lands  in  one  parcel,  without  subdivision.  This  will  be  for  your 
interest  and  mine,  and  the  life  association  consents."  To  this  Turner  an- 
swered by  telegram:  "Sell  De  Kalb  land  in  a  body,  without  subdivision." 
Johnson  says  he  did  not  send  this  telegram,  but  only  gave  his  consent  to  the 
association  to  say  to  Turner  that  he,  as  second  mortgagee,  was  willing  for  the 
land  to  be  sold  in  a  bod> ;  but  the  evidence  is  quite  clear  that  he  not  only  knew 
how  the  telegram  was  worded,  but  that  it  was  sent  in  his  name,  and  with  his 
approval,  and  that  he  saw  the  answer.  Johnson  then  went  to  De  Kalb  county, 
saw  the  land,  and  then  telegraphed  Turner  that  he  could  not  buy  the  land  until 
Dawson,  a  tenant  in  possession,  was  directed  to  turn  over  possession.  Turner 
at  once  complied  with  the  request  by  giving  Dawson  suitable  directions  to  that 
end.  On  the  same  day,  the  21st  April,  Johnson  wrote  Turner  that  he  had  not 
yet  agreed  to  buy.  This  statement  clearly  means  that  he  had  not  yet  come  to 
an  agreement  with  the  association;  but  he  did,  before  the  day  of  sale,  indi- 
cate to  the  association  that  he  would  bid  $11,000,  and  no  more,  and  it  is  equally 
clear  the  association  had  agreed  to  let  the  land  go  at  that  price.  In  this  let- 
ter of  the  21st  April,  Johnson,  among  other  things,  says:  "I  got  your  an- 
swer as  I  was  leaving  home  for  this  state.  Certainly  I  would  let  you  redeem 
the  lands  if  I  buy,  in  any  reasonable  time,  say  12  months,  and  would  no 
doubt  be  glad  to  do  it  by  your  paying  what  I  pay,  and  also  paying  me  all  you 
owe  me,  cost  and  expenses,  etc.,  which  I  understand  as  your  request,  and  I 
repeat  I  would  gladly  do  it.  *A11  I  want  is  my  money  back,  and  10  per  cent, 
interest.  I  can't  bind  myself  in  law  to  do  this  any  day  to  come,  as  that  would 
cut  me  out  of  the  right  of  making  sale,  and  I  don't  want  to  hold  any  lands  in 
this  state.  I  will  ^  liberal  with  you,  and  hope  you  will  soon  make  a  rise, 
and  come  prepared  to  buy  back  the  land  if  1  should  buy  it ;  and  I  confess  I 
am  at  a  great  loss  what  to  do.  If  I  buy  with  my  claims,  it  will  cost  me  $22,- 
000  or  $23,000.  or  more.  I  telegraph  you  to-day  from  here.  Will  post  you  after 
the  sale."  This  letter  was  not,  and  could  not  have  been,  received  by  Turner 
until  after  the  23d  of  that  mouth,  the  day  of  sale. 

There  is  much  conflict  in  the  evidence  as  to  what  transpired  on  the  day  of 
sale.  We  are  satis  fled,  however,  there  was  no  offer  to  sell  the  land  in  parcels. 
It  is  also  clear  that  a  number  of  persons  desired  to  bid  on  parcels,  and  would 
have  paid  a  much  higher  price  than  that  bid  therefor,  per  acre,  by  Johnson, 
had  it  been  sold  in  subdivisions.  There  is  evidence  to  the  effect  that  Johnson 
gave  out  word  that  he  bid  in  the  interest  of  Turner.  Johnson  says  he  made 
no  such  statements,  but  says  he  made  a  public  statement  at  the  sale  that  he 
bid  for  himself  alone,  and  that  he  would  bid  no  more  than  $11,000,  and  in  this 
he  is  corroborated  by  several  witnesses  who  were  at  the  sale. 

1.  The  evidence  in  this  case  leads  to  the  conclusion  that  Johnson  had  no 
confidence  in  Turner's  ability  to  pay  the  debts,  and  his  former  experience  fur- 
nished a  sufficient  basis  upon  which  to  rest  that  conviction.  He  evidently  de- 
signed to  buy  in  the  land  mainly  for  his  own  protection,  and  to  do  it  in  such  a 
way  as  to  be  under  no  legal  obligations  to  Turner  on  account  of  the  purchase, 
leaving  any  favors  which  he  might  extend  to  Turner  as  a  matter  of  grace. 
But  we  are  satisfied  a  different  effect  must  be  given  to  these  transactions,  and 
for  these  reasons.  Turner  expected  Johnson  to  either  take  up  the  note  held 
by  tlie  life  association,  or  buy  in  the  lands,  and  hold  them  as  a  security  for  the 
amount  bid  and  for  other  debts  due  Johnson.  Johnson's  correspondence  with 
the  life  association  shows  that  he  first  contemplated  a  purchase  of  the  note, 
then  of  the  land.  He  had  not  determined  which,  if  either,  he  would  do  before 
he  came  to  St.  Louis,  but  he  had  expressed  a  willingness  to  Judge  Peters  to 
allow  Turner  a  reasonable  time  to  mieem  in  the  event  he  bought  the  land. 
This  was  wliat  Turner  desired,  and  that  desire  must  have  been  known  to  John- 
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son,  for  it  had  been  the  object  of  Turner's  solicitations  from  first  to  last.  No 
terms  of  redemption  had  been  spoken  of  in  the  letters,  save  that  of  a  reason- 
able time,  and  we  are  satisfied  these  were  the  only  terms  spoken  of  in  the  con- 
versations. Now,  when  Johnson  came  to  St.  Liouls,  and  asked  Turner  to  al- 
low the  lands  to  be  sold  in  a  body,  and,  before  the  sale,  said  he  could  not  buy 
unless  the  tenant  was  directed  to  turn  over  possession,  Turner  had  a  right  to 
conclude,  and,  indeed,  could  come  to  no  other  conclusion  than  this  that  John- 
son intended  to  buy  the  land  and  allow  him  the  right  to  redeem,  and  that,  too, 
within  a  reasonable  time.  If  Johnson  intended  any  other  arrangement  he 
could  have  indicated  it  to  Turner  by  telegram,  and  under  the  circumstances 
it  devolved  upon  him  to  do  so.  He  must  stand  on  the  state  of  facts  known  to 
both  parties  and  the  understanding  so  clearly  to  be  deduced  from  them.  His 
uncommunicated  intentions  can  be  of  no  avail.  The  sale  of  the  land  in  a  lump 
excluded  the  other  persons  desiring  to  bid  from  the  list  of  competitors,  and 
for  all  practical  purposes  left  the  matter  to  defendant's  proposed  bid  of  $11,- 
000.  The  sale  of  such  a  body  of  lands,  constituting  at  least  three  farms,  in  a 
lump,  would  of  itself  be  sufficient  reason  for  setting  aside  the  sale  on  a  timely 
application  but  for  Turner's  consent  to  a  sale  in  that  way.  This  consent  and 
the  possession  having  been  obtained  upon  the  understanding  on  the  part  of 
Turner  before  indicated,  it  would  be  a  gross  injustice  to  measure  his  rights 
by  any  other  agreement.  The  agreement,  then,  is  that  of  a  second  mortgagee 
to  buy  at  the  sale  under  the  first  mortgage,  and  allow  the  mortgagor  a  reason- 
able time  to  redeem  by  paying  the  amount  bid,  the  second  mortgage  debt,  and 
other  adjusted  accounts.  The  fact  that  this  agreement  rests  in  parol  is  of  no 
avail  to  the  defendant.  The  statute  of  frauds  tannot  be  invoked  by  one  who 
purchases  with  such  an  agreement,  and  this  for  the  further  reason  that  the 
statute  was  never  designed  to  aid  a  party  in  the  perpetration  of  a  fraud,  but 
was  intended  to  prevent  frauds.  Rose  v.  BateSt  12  Mo.  80;  Damschroeder  v. 
Thias,  51  Mo.  100;  Gillespie  v.  Stone,  70  Mo.  506;  O' Fallon  v.  ClopUm,  89 
Mo.  287,  1  8.  W.  Rep.  302;  McNew  v.  Booth,  42  Mo.  190.  This  view  of  the 
case  renders  it  unnecessary  to  say  more  of  the  letter  of  the  21st  April.  Nor 
need  we  consider  the  conflicting  evidence  in  respect  of  two  other  letters  from 
defendant  to  plaintiff,  one  written  from  Missouri  after  and  on  the  day  of  sale, 
which  plaintiff  says  he  did  not  receive,  and  the  other  in  a  month  or  so  there- 
after, said  by  plaintiff  to  have  been  lost,.and  which  defendant  says  he  did  not 
write.  Whether  the  defendant  wrote  these  two  letters,  or  either  of  them,  is 
not  important.  We  let  the  judgment  stand  on  what  we  conceive  to  be  relia- 
ble evidence  of  matters  as  they  stood  when  the  sale  took  place.  Our  conclu- 
sion is  that  defendant  is  substantially  a  mortgagee  in  possession,  and  there 
was  no  error  in  allowing  the  plaintiff  to  redeem. 

2.  Ineffectual  efforts  were  made  in  November,  1879,  and  in  the  year  1880, 
to  come  to  a  settlement  of  the  unadjusted  accounts  existing  between  the  par- 
ties, each  accusing  the  other  of  being  in  fault  and  the  cause  of  the  failure  to 
settle.  These  accounts  were  complicated,  as  shown  by  the  mass  of  evidence 
taken  in  respect  of  them.  The  improvements  placed  on  the  land  by  Johnson 
were  of  such  a  character  only  as  good  husbandry  called  for,  and  for  which  ex- 
penditures he  has  been  compensated.  This  suit  was  commenced  within  three 
years  and  three  or  four  months  after  the  date  of  the  trustee's  sale,  and  we  can- 
not see  that  the  question  of  laches,  made  by  defendant,  has  any  proper  applica- 
tion to  the  case.  On  the  accounting  branch  of  the  case  defendant  filed  seven 
exceptions  to  the  report  of  the  referee,  three  of  which  were  sustained.  Plain- 
tiff filed  thirty,  one  being  sustained  in  part.  The  other  exceptions  were  over- 
ruled. To  many  of  these  rulings  errors  are  assigned  by  one  side  or  the  other; 
and  what  is  hereafter  said  will  be  in  response  to  the  questions  thus  raised. 

8.  A  mortgagee  in  possession  is  held  to  an  exercise  of  that  care  and  dili- 

S^nce  which  a  prudent  person  would  exercise  in  respect  of  his  own  property. 
e  will  not  be  held  accountable  for  more  than  the  rents  actually  received,  un- 
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less  he  has  been  guilty  of  fraud  or  negligence,  Sly  v.  Turpin,  75  Mo.  86 ; 
2  Jones,  Mortg.  §  1123.  He  is  not  entitled  to  compensation  for  his  own 
trouble  in  taking  care  of  the  mortgaged  property,  the  reason  of  this  rule  be- 
ing that  to  allow  such  compensation  would  tend  to  facilitate  usury  and  op- 
pression, and  besides  this  the  mortgagee  acts  in  his  own  interest  and  for  his 
own  benefit.  2  Jones,  Mortg.  §  1132.  There  is  a  tendency  toward  a  modifica- 
tion of  this  rule  as  to  trustees,  and  possibly  even  mortgagees,  in  possession; 
but  where,  as  here,  the  mortgagee  attends  to  the  business  through  agents,  we 
think  he  should  not  be  allowed  compensation  for  his  own  trouble.  Here  was 
a  large  body  of  land,  three  farms,  and  the  defendant  built  a  number  of  miles 
of  fence.  Reasonable  expenses  paid  to  an  agent  to  Siuperintend  the  work, 
lease  the  land,  and  collect  rents  are  proper  matters  of  credit.  A  prudent  owner, 
acting  for  himself,  might  well  incur  like  expenses.  The  evidence  of  the 
value  of  the  rents  is  confiicting.  Some  of  the  estimates  have  all  the  appear- 
ances of  being  extravagantly  high;  but  the  evidence  as  a  whole  shows  that  de- 
fendant managed  the  property  with  full  ordinary  care.  His  management  of 
the  lands,  it  is  safe  to  say,  has  been  superior  to  that  of  the  plaintiff  before  the 
sale,  and  there  can  be  no  pretense  for  a  charge  of  fraud  or  negligence  in  the 
management  of  the  property.  He  stands  charged  with  the  rents  received,  and 
in  other  respects  the  ruling  of  the  court  was  in  accordance  with  the  princi- 
ples before  stated. 

4.  One  of  the  debts  due  from  Turner  to  Johnson  is  described  in  the  mort- 
gage dated  16th  September,  1876,  as  a  judgment  in  favor  of  the  Farmers'  Na- 
tional Bank  against  Turner  and  Johnson,  '*and  Johnson  has  agreed  to  pay  it, 
and  take  a  transfer  of  the  judgment."  This  judgment  bore  10  per  cent,  per 
annum  interest.  Johnson  was  the  surety  of  Turner.  The  referee  allowed  6 
per  cent,  interest  on  $2,966.65,  the  amount  paid  by  Johnson  on  the  20th  De- 
cember, 1876.  The  court  modified  the  allowance  so  as  to  bear  10  per  cent, 
interest.  By  the  statute  laws  of  Kentucky,  a  surety  who  pays  a  judgment 
against  the  principal  and  himself  has  the  right  to  an  assignment  thereof  from 
the  plaintiff  or  his  attorney,  and  may  sue  out  execution  thereon.  That  John- 
son would  be  entitled  to  10  per  cent,  is  not  denied,  if  the  judgment  was  prop- 
erly assigned.  It  was  not  assig^ned  until  December,  1882,  or  January,  1883. 
This  statute  (Stanton's  Rev.  St.  c.  97.  p.  396)  was  construed  by  the  court  of 
appeals  of  Kentucky  in  Veach  v.  Wickeraham,  11  Bush,  261,  and  in  Joyce  v. 
Joyce,  1  Bush,  474,'  and  we  do  not  understand  the  ruling  to  be  that  the  as- 
signment must  be  made  at  the  time  the  debt  is  paid  by  the  surety.  Without 
such  assignment  or  an  express  contract,  the  surety  would  stand  on  his  im- 
plied contract  for  reimbursement;  but  we  are  of  tlie  opinion  the  assignment 
may  be  procured  at  any  time  before  that  implied  contract  ceases  to  be  a  sub- 
sisting demand.  Ko  claim  is  made  that  it  was  not  a  subsisting  debt  at  the 
date  of  the  assignment.  Besides  this,  the  mortgage  provides  for  an  assign- 
ment, doubtless  with  the  view  of  giving  Johnson  all  tlie  benefits  of  the  judg- 
ment creditor  in  respect  of  the  debt.  The  debt,  it  is  true,  was  paid  directly 
to  the  bank,  and  the  assignment  was  made  in  the  name  of  the  bank  by  Mr. 
Reid,  who  signed  the  firm  name  of  Apperson  &  Reid,  the  attorneys  who  pro- 
cured the  judgment.  Apperson  died  before  the  date  of  the  assignment,  but 
Mr.  Reid  had  the  power  to  make  the  assignment,  notwithstanding  the  death 
of  his  partner.  The  fact  that  Johnson  paid  the  debt  directly  to  the  bank,  and 
not  to  the  attorneys,  is  immaterial.  He  paid  the  debt.  The  law  gave  him 
the  right  to  an  assignment  from  the  bank  or  its  attorney,  and  it  is  wholly  im- 
material by  which  it  was  made.  It  was  after  all  the  act  of  the  bank,  done  in 
compliance  with  the  plain  command  of  statute  law.  There  was  therefore  no 
error  in  allowing  10  per  cent,  interest  on  this  demand. 

5.  The  defendant  stands  charged  with  the  price  at  which  he  sold  two  40- 
acre  tracts  in  1880  and  1881.  The  evidence  is  satisfactory  to  the  effect  that 
the  price  at  which  they  were  sold  was  the  then  full  value.    It  has  been  held» 
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where  the  mortgagee  disposes  of  the  premises,  and  tlie  circumstances  do  not 
call  for  the  exercise  of  any  rigor,  the  measure  of  the  damage  will  be  tlie  value 
of  the  land  at  the  date  of  tlie  sale.  Wilson  v.  Drumrite,  24  Mo.  304.  This 
was  all  the  plaintiff  claimed  in  his  amended  petition,  but  by  the  second 
amended  petition  he  asked  for  the  value  of  the  land  at  the  date  of  the  trial. 
Our  attention  is  called  to  the  fact  that  this  portion  of  the  second  amended  peti- 
tion was  stricken  oat,  and  that  an  exception  to  the  ruling  is  not  preserved 
by  a  bill  of  exceptions.  The  demand  for  increased  damages  is  therefore  not 
properly  before  us. 

6.  We  may  here  say  the  defendant,  in  his  briefs,  complains  that  he  was  not 
flowed  10  per  cent,  interest  on  the  $11,000,  and  that  the  court  reduced  the 
principal  of  the  Little  debt  from  $5,908.70,  as  stated  by  the  referee,  to  $5,519; 
but,  as  the  defendant's  motion  for  a  new  trial  makes  no  complaint  of  these 
rulings,  they  are  not  considered  here. 

7.  Another  question  is  what  rate  of  interest  should  be  allowed  defendant 
on  the  amount  he  bid  at  the  trustee's  sale?  The  debt  secured  by  the  deed  of 
trust  bore  8|  per  cent,  before  and  10  per  cent,  after  maturity.  The  sale  was 
made  before  the  maturity  of  the  prindpal  debt.  One  who  purchases  or  holds 
under  a  purchaser  at  an  invalid  sale  under  a  mortgage  given  to  secure  school 
moneys  will  be  subrogated  to  the  rights  of  the  mortgagee,  the  purchase  money 
having  been  paid  to  the  credit  of  the  school  fund.  Honaker  v.  Shough,  55 
Mo.  472;  Wilcoxon  v.  Osbom,  77  Mo.  682.  So,  where  one  purchases  at  a  void 
administrator's  sale,  and  the  money  is  applied  in  discharge  of  a  mortgage 
on  the  same  land,  he  will  be  substituted  to  the  rights  of  the  mortgagee. 

VcUle  V.  Fleming,  29  Mo.  152.  Johnson,  by  his  purchase,  acquired  the  legal 
'title,  but  subject  to  the  right  of  plaintiff  to  redeem,  and  there  can  be  no  doubt 
that  for  all  purposes  of  redemption  he  stands  in  the  shoes  of  the  life  associa- 
tion to  the  extent  of  the  amount  bid,  namely  $11,000.  His  right  to  hold  the 
property  until  the  payment  of  the  amount  bid,  and  his  liability  to  account  for 
rents,  carry  the  right  to  have  the  full  benefit  of  the  deed  of  trust,  including 
interest  on  the  debt  at  the  rate  therein  specified.  Hai'per  v.  Ely,  70  111.  581. 
Defendant  is  in  no  sense  a  volunteer.  He  purchased  to  protect  himself,  as 
second  mortgagee,  and  at  the  request  of  the  plaintiff.  He  is  entitled  to  the 
full  benefit  of  the  deed  of  trust,  and  that  gives  him  at  least  8}  per  cent.  De- 
fendant contends  for  10  per  cent;  but,  for  the  reasons  before  stated,  this  com- 
plaint is  not  presented  by  the  record. 

8.  Numerous  other  objections  are  made  to  the  report  of  the  referee  by  the 
plaintiff,  and  especially  as  to  the  amount  allowed  for  services  rendered  defend- 
ant as  an  attorney,  and  as  to  the  amount  with  which  the  defendant  is  charged 
as  revenues  earned  by  the  stallion  Magic,  the  joint  property  of  these  litigants. 
The  referee  heard  the  mass  of  evidence,  and  stated  the  accounts  with  great 
care,  and  we  are  satisfied  with  his  conclusions.  As  to  the  other  matters  of 
complaint,  so  far  as  we  can  see  from  the  imperfect  abstracts  on  this  branch 
of  the  case,  the  referee's  report,  as  modified  and  confirmed  by  the  court,  is 
without  error,  both  as  to  the  finding  of  the  facts  and  the  statement  of  the  ac- 
counts. 

9.  Finally,  as  to  costs.  These  were,  by  the  final  decree,  ordered  to  be  taxed 
to  plaintiff,  except  as  otherwise  adjudged  during  the  progress  of  the  cause. 
The  statute  provides:  "In  all  civil  actions  or  proceedings  of  any  kind,  the 
party  prevailing  shall  recover  his  costs  against  the  other  party  except  in  those 
cases  in  which  a  different  provision  is  made  by  law."  Other  sections  provide 
that  costs  shall  be  given  at  the  discretion  of  the  court, — Firnt,  where  the  de- 
fendant shall  plead  several  matters,  and  a  verdict  shall  be  for  plaintiff  on  any 
issue;  second,  where  there  are  several  counts  in  the  petition,  and  the  verdict 
on  any  one  shall  be  for  the  defendant.  These  statutes  are  the  same  now  as 
in  the  Bev.  St.  of  1845,  save  the  present  statute  speaks  of  a  '* petition"  and 
the  former  of  a  declaration.    Bev.  St.  1845,  p.  242,  §§  6,  8,  9;  Bev.  St.  1879, 
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§§  990, 992, 993.  These  provisioDS  in  the  Code  of  1845  have  references  to  ao- 
tions  at  law  alone,  for  the  eighteenth  section  provides:  "Upon  the  complain- 
ant dismissing  his  bill  in  equity,  or  defendant  dismissing  the  same  for  want 
of  prosecution,  the  defendant  shall  recover  against  the  complainant  his  costs; 
and  in  all  other  cases  in  equity  it  shall  be  in  the  discretion  of  the  court  to* 
award  costs  or  not,  except  in  those  cases  in  which  a  different  provision  la 
made  by  law. "  Under  this  statute  it  was  the  uniform  ruling  of  this  court,  in 
equity  suits,  not  to  interfere  in  the  taxation  of  costs  by  the  trial  court  unless^ 
there  had  been  an  abuse  of  the  discretion.  Shields  v.  Bogiolo,  7  Mo.  134;. 
Walton  V.  Walton,  19  Mo.  668;  Wilson  v.  Drumrite,  24  Mo.  304.  In  the  re- 
vision of  1855  this  section  is  modified  by  substituting  "plaintiffs"  for  "com- 
plainant," and  "plaintiff  dismisses  his  suit"  for  "complainant  dismisses  his- 
bill  in  equity."  The  section  still  remains  as  thus  modified.  Rev.  St.  1879, 
g  1002.  The  chief  purpose  of  the  change  in  the  phraseology  of  these  sectiona- 
was  to  conform  them  to  the  nomenclature  of  the  new  Code,  in  which  the  pai-ty 
complaining  is  called  plaintiff,  and  the  first  pleading  a  petition,  both  in  ac- 
tions at  law  and  in  equity.  As  a  general  rule,  where  the  plaintiff  is  the  pre- 
vailing party  in  a  suit  in  equity,  he  should  recover  costs.  It  was  so  held  iiv 
Hawkins  v.  Nowland,  53  Mo.  828,  but  without  any  consideration  of  the  his- 
tory of  these  statutes.  Where,  however,  substantial  issues  are  found  for  one- 
party,  and  like  issues  found  for  the  other,  the  taxation  of  costs  will  rest  in  the* 
discretion  of  the  court,  and  will  not  be  disturbed  unless  there  has  been*a  clear 
abuse  of  that  discretion.  This  discretion  is  vested  in  the  court  when  the  ver- 
dict is  for  one  party  on  one  count  or  defense,  and  for  the  other  party  on  an- 
other count  or  defense,  and  there  is  no  reason  why  the  principle  should  not  ^ 
be  applied  in  equity  suits,  though  there  be  but  one  count,  there  being  distinct- 
issues.  Some  support  is  given  to  this  conclusion  by  what  was  said  in  Du 
Pont  V.  McLaran,  61  Mo.  511.  In  this  case  there  were  many  distinct  issues^ 
that  as  to  the  right  to  redeem  being  found  for  the  plaintiff,  and  those  as  to  the^ 
amount  of  money  to  be  paid,  for  the  defendant.  We  may  therefore  settle  the 
question  upon  equitable  principles.  The  general  rule  is  that  the  plaintiff,  and 
not  the  defendant,  must  pay  the  costs  in  a  suit  to  redeem  from  a  mortgagee- 
possession,  and  this  though  he  succeeds.  There  are  exceptions  to  the  rule, 
however,  as  where  the  mortgagee  sets  up  an  unwarranted  or  unconscientious- 
defense,  and  thereby  makes  costs  and  delay.  Slee  v.  Manhattan  Co.,  1  FaigOr 
81;  Brockway  v.  Wells,  Id.  618;  2  Jones,  Mortg.  §  1111.  In  the  case  last 
cited  it  is  said:  "The  defendant,  Brockway,  does  not  appear  to  have  acted 
fraudulently  or  in  bad  faith  in  selling  the  contract.  He  only  mistook  hi»- 
legal  and  equitable  rights,  and  that  forms  no  ground  for  charging  a  mortgagee- 
with  costs  on  a  bill  to  redeem."  In  the  case  of  Harper  v.  Ely,  70  111.  582,  a^ 
sale  under  a  trust  deed  was  held  void  on  the  ground  that  Haddock  virtually 
purchased  at  his  own  sale,  and  for  this  reason  the  sale  was  deemed  fraudu-* 
lent.  Ely  purchased  from  him  with  notice.  The  bill  was  one  to  redeem,  and' 
it  was  held  that  the  costs  were  properly  adjudged  against  the  complainant. 
In  Phillips  V.  Hulsizer,  20  N.  J.  Eq.  308,  the  question  was  whether,  under 
the  circumstances,  the  transaction  was  a  mortgage  or  a  contract  to  reconvey. 
The  defendant  refused  to  accept  the  money  when  tendered,  and  resisted  the 
suit  on  the  ground  that  the  transaction  was  not  a  moitgage,  and  failed  in  his* 
defense;  yet  he  was  allowed  costs  of  the  suit.  The  plaintiff  made  default  in 
payment  of  the  debt  secured  by  the  deed  of  trust,  and  has  been  in  default  for 
years  as  to  the  mortgage  debts.  He  has  shown  no  haste  in  paying  these- 
debts,  and  made  no  tender  to  defendant.  Defendant  purchased  and  went  into- 
posse^ssion  at  the  urgent  solicitation  of  plaintiff.  He  has  been  mistaken,  but 
honestly  mistaken,  as  to  the  character  and  legal  effect  of  that  purchase,  and. 
the  repeated  charges  of  fraud  on  his  part  are  without  any  support  in  the  re> 
liable  evidence  in  the  case.  The  decree  is  practically  a  foreclosure  in  favor  or 
defendant  for  over  $18,000.    Heavy  as  the  costs  must  be,  they  are  pr6perlyr 
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taxed  to  plaintiff.    Certainly  no  abuse  of  the  discretion  of  the  trial  court  is 
shown. 

Tlie  judgment  is  in  all  respects  affirmed,  except  as  hereafter  stated.  Each 
party  will,  of  course,  pay  the  costs  of  his  appeal  to  and  in  this  court.  In  view 
of  these  appeals  the  plaintiff  will  have  six  months  from  this  date  in  which  to 
make  the  deposit  of  money  specified  in  the  original  decree.  And  to  this  ex- 
tent the  decree  is  modified. 

Kat»  J.,  absent    The  other  judges  concur. 


Webb  v.  Darby  et  al. 
(Supreme  Court  of  MUsourL    March  19, 1888.) 

Fbaudulent  Conveyances— Proop  op  Fraud. 

In  an  action  to  set  aside  a  deed  for  fraud,  there  was  evidence  that,  prior  to  the 
sale  of  the  land  to  the  grantor,  it  was  heavily  incumbered,  and  that  he  afterwards 
offered  the  equity  therein  publicly,  and  it  was  refused ;  that  the  grantee,  as  the  con- 
sideration of  the  deed  to  him,  assumed  the  inciunbrances  on  the  land,  and  oertain 
other  debts  of  the  grantor;  that  plaintiff  never  instituted  his  action  or  attempted 
to  enforce  his  judgment  until  the  grantee  had  paid  oif  such  incumbrances:  that 
statements  of  the  grantor,  to  the  effect  that  he  would  pay  no  more  of  plaintifTs  deb^ 
were  made  prior  to  the  purchase  by  grantor  of  the  lana  conveyed  to  grantee,  and 
after  the  grantor  had  surrendered  all  of  his  available  property  to  pay  such  debt. 
Held,  that  the  plaintiff  did  not  discharge  the  burden  of  proving  fraud,  which  was 
upon  him. 

Appeal  from  circuit  court,  Jackson  county;  Turner  A.  Gill»  Judge. 

Action  by  John  P.  Webb,  administrator  of  A.  Philpott,  against  John  Darby 
and  Samuel  Darby,  to  set  aside  for  fraud  a  deed  from  John  Darby  to  Samuel 
Darby.    Judgment  for  defendants,  and  plaintiff  appeals. 

A .  Comingo,  Qeo,  W.  Bitchanan,  aad  Gates  dk  Wallace,  for  appellant  Sea 
d*  Staley,  for  respondents. 

Norton,  C.  J.  This  is  a  proceeding  instituted  by  plaintiff,  Webb,  as  ad- 
ministrator of  the  estate  of  A.  Philpott,  deceased,  to  vacate  and  overrule,  on 
the  ground  of  fraud,  adeed  made  by  John  Darby,  on  the  17th  February,  1882, 
conveying  to  Samuel  Darby,  among  other  lands,  the  following:  The  E.  J  of 
S.  E.  J.  section  8,  township  48,  range  29.  The  circuit  court  rendered  judg- 
ment for  the  defendants,  from  which  the  plaintiff  has  appealed,  and  claims  that 
the  judgment  is  against  the  evidence. 

It  appears  from  the  record  that  A.  Philpott  was  one  of  the  sureties  on  John 
Darby's  administration  bond,  and  that,  in  a  suit  instituted  thereon  in  1878, 
by  Ruth  Darby,  she  recovered  judgment  against  plaintiff,  Webb,  as  the  ad- 
ministrator of  said  Philpott,  for  $4,675.10,  which  as  administrator  he  paid; 
that  said  John  Darby,  in  1878,  gave  said  Webb  adeed  of  trust  on  certain  real 
and  personal  property,  to  secure  him  in  the  payment  of  said  debt;  that  this 
deed  of  trust  conveyed  all  of  Darby's  real  estate  except  his  homestead ;  that 
the  property  thus  conveyed  was  thereafter  sold;  and,  after  applying  the  pro- 
ceeds of  sale  to  the  payment  of  said  debt,  there  remained  a  balance  for  the 
recovery  of  which  plaintiff  instituted  suit  on  the  7th  of  May,  1880,  against 
said  Darby,  and  on  the  6th  of  March,  1882,  obtained  judgment  against  him 
for  Sl,637.50,  on  which  execution  issued,  on  the  25th  August,  1883,  and  un- 
der which  the  80  acres  of  land  in  controversy  was  sold  as  the  property  of  said 
John  Darby  to  plaintiff,  on  the  29th  September,  1883,  for  $240,  and  this  suit 
was  begun  on  the  20th  February,  1884.  The  evidence  tends  to  show  satis- 
factorily that,  in  1878,  John  Darby,  after  executing  the  deed  of  trust  convey- 
ing his  real  and  personal  estate  to  secure  plaintiff  from  liability  on  the  judg- 
ment rendered  against  him  as  administrator,  furnished  him  with  money  to  pay 
off  a  prior  incumbrance  on  the  land;  that  when  plaintiff,  in  1879,  caused  said 
v.Ts.w.no.S— 37 
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property  so  conveyed  to  be  sold,  said  Darby  gave  up  other  personal  property 
not  included  in  said  deed  to  be  sold,  which  was  sold,  and  the  proceeds  applied 
on  the  debt.  While  the  evidence  shows  that  Darby  was  involved  and  in  debt, 
it  also  shows  that  after  thus  surrendering  his  property  he  struggled  to  get  out 
of  debt,  and  continued  to  pay  to  the  extent  of  his  ability,  and  that,  as  a  means 
of  enabling  himself  to  pay,  he  believed  that  by  purchasing  the  land  in  contro- 
versy at  a  tax  sale,  to  be  made  on  the  27 Ih  of  December,  1880,  he  could  make 
something  by  selling  cord- wood  from  it.  He  testified  that  he  conferred  and 
advised  with  plaintiff  about  it,  and  informed  him,  if  he  bought,  he  would  have 
to  borrow  the  money  to  enable  him  to  do  so;  that  he  was  advised  to  make  the 
purchase;  that  he  borrowed  the  money,  and  bought  it  at  said  sale,  incumber- 
ing it  for  the  payment  of  the  money  borrowed;  that  he  found,  in  consequence 
of  the  drop  in  the  price  of  cord- wood  about  that  time,  that  he  could  make  noth- 
ing; offered  various  parties  to  let  them  have  the  land  afterwards  conveyed 
to  his  son,  if  they  would  assume  to  pay  the  incumbrances  upon  it,  but  no  one 
accepted  his  offer.  The  fact  that  he  was  willing  to  dispose  of  it  on  these  terms, 
and  that  the  equity,  which  was  all  he  bad  in  the  lands,  was  regarded  as  worth- 
less, seems  to  have  been  notorious  in  the  neighborhood  where  plaintiff  lived. 
tt  appears  that  the  incumbrances  on  the  lands,  including  the  80  acres  in  ques- 
tion, amounted  to  62,140,  and  that  said  Darby,  only  having  an  equity  which 
be  had  been  unable  to  give  away,  finally  agreed  with  his  son  Samuel  that  he 
would  convey  to  him  in  consideration  of  his  agreeing  and  assuming  to  pay  the 
incumbrances  on  it,  and  some  other  outside  debts;  and  in  pursuance  thereof 
conveyed  to  said  Samuel  by  deed  dated  February  17, 1882,  240  acres,  includ- 
ing the  80  in  controversy,  for  the  expressed  consideration  of  4^2,140,  and  also 
conveyed  by  deed  dated  February  25,  1882,  70  other  acres,  for  the  expressed 
consideration  of  $1,420.  The  said  Samuel,  who  is  shown  by  the  evidence  of 
all  the  witnesses,  both  on  the  part  of  plaintiff  and  defendants,  to  have  been 
an  energetic,  industrious,  upright  young  man,  between  22  and  23  years  of  age, 
believing,  as  he  states  in  his  evidence,  that  by  hard  work  he  would  be  able  to 
carry  the  burden,  pay  off  the  incumbrances  and  other  outside  debts,  agreed  to 
assume  the  burden  and  take  the  land.  It  is  satisfactorily  shown  that  he  went 
to  work,  cut  and  hauled  wood  to  Kansas  City,  and  for  some  time  dealt  in  buy- 
ing and  selling  wood  and  coal  in  said  city,  and  in  this  way  made  money  which 
he  applied  to  the  payment  of  incumbrances  on  the  land  conveyed,  and  other 
debts  assumed  by  him,  and  entirely  extinguished  the  incumbrance  on  the  80 
acres  involved  in  this  suit.  The  only  culpatory  evidence  is  that  of  A.  J. 
Webb,  who  stated  that  before  John  Webb  brought  suit  John  Darby  asked  wit- 
ness "if  he  and  Austin  had  made  arrangements  to  keep  John  Webb  from  get- 
ting that  money  out  of  them,  and  said  he  never  intended  to  pay  another 
nickel.  '*  This  conversation  occurred  after  Darby  had  surrendered  his  real  and 
personal  property  to  Webb  to  pay  the  debt,  and  before  Darby  bought  the  land 
In  question  at  the  tax  sale  hereinbefore  mentioned,  of  which  purchase  Webb 
was  cognizant.  Another  witness,  one  Parent,  stated  that,  in  a  conversation 
had  in  Kansas,  with  Samuel  Darby,  he  said  that,  when  he  came  of  age, 
bis  father  would  turn  his  property  over  to  him,  and  Mr.  Webb  would  be  left. 
This  is  expressly  denied  by  Samuel  Darby,  and  if  such  conversation  ever  took 
place, — which,  to  say  the  least,  is  improbable  from  the  time,  place,  and  cir- 
cumstances under  which  it  is  alleged  to  have  occurred, — it  must  have  been 
before  John  Darby  owned  the  land  in  question,  and  soon  after  he  had  given 
up  all  he  owned  to  secure  plaintiff,  except  his  homestead  and  a  small  lot  of 
goods  of  no  considerable  value.  It  is  evident  that  the  circuit  judge,  who  saw 
and  heard  these  witnesses,  did  not,  in  view  of  the  other  evidence,  attach  any 
importance  to  it.  Two  witnesses  testified  that  the  land  was  worth  from  $15 
to  $20  per  acre;  three  or  four  others,  that  its  value  was  $10.  These  opinions 
as  to  value  were  predicated  upon  the  idea  of  a  clear  title,  and  there  was  a  ques- 
tion as  to  whether  Darby,  in  virtue  of  his  purchase  at  the  tax  sale,  acquired  full 
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title  to  it,  or  only  to  one-eighth,  with  the  right  to  claim  from  his  co-tenants, 
six  or  seven  in  number,  their  proportionate  part  of  what  he  paid  at  the  tax 
sale.  The  party  holding  the  incumbrance  on  this  80  acres,  amounting  to  $350, 
testified  that  he  was  glad  to  get  his  money  out  of  it,  and  to  do  so  gave  up  the 
interest  or  half  of  it  on  the  principal  debt.  In  view  of  the  facts  above  stated, 
and  the  further  fact  that  no  attempt  was  made  by  plaintiff  to  enforce  his  judg- 
ment against  this  land  till  after  Samuel  Darby  had  paid  off  the  incumbrance 
upon  it,  as  he  had  agreed  to  do  when  he  bought  it  in  February,  1882,  we  have 
reached  the  same  conclusion  arrived  at  by  the  circuit  judge  who  tried  the 
cause.  The  burden  of  establishing  fraud  in  the  transaction  which  plaintiff 
impeaches  in  his  petition  was  upon  him,  and  this  burden  he  has  not  dis- 
charged; and  in  reaching  our  conclusion  we  have  acted  on  the  principle  of  giv- 
ing defendants  the  benefit  of  a  construction  of  the  evidence  favorable  to  the 
bonesty  of  the  transaction,  as  such  construction  as  well  consists  with  the  hon- 
esty of  the  transaction  as  a  contrary  one,  and  that,  when  doubts  exist  as  to 
the  construction  to  be  given  to  the  conduct  of  the  parties,  such  doubts  should 
be  resolved  in  favor  of  defendants.  Dallam  v.  Henshaw,  26  Mo.  544;  Page 
V.  Dixon,  59  Mo.  43;  Chapman  v.  MoTlwrath,  77  Mo.  38;  Rumholds  v.  Parr, 
51  Mo.  592. 

The  judgment  is  affirmed,  with  the  concurrence  of  the  other  judges,  except 
Bat,  J.,  absent 


Sheehy  V,  Kansas  City  Gable  Ry.  CJo. 

(Supreme  Court  of  Missouri,    March  19, 1888.) 
1.  Municipal  Corpobations— Grading  Streets— Injurt  to  Propertt— Right  to 

Ck)MPBNSATION. 

A  city,  empowered  by  its  charter  to  grade  its  streets,  cannot  make  such  altera- 
tions in  the  grade  as  to  injure  private  property,  without  making  just  compensation 
therefor,  under  Const.  Mo.  art.  2,  §  21,  providing  that  private  property  shall  not  be 
damaged  for  public  use  without  just  compensation. 
9.  Damages— EzcBssivii  Rboovbrt— Change  of  Street  Grade. 

In  an  action  for  damages  caused  to  property  by  lowering  the  grade  of  a  street, 
photographs  of  the  physical  facts  bearing  upon  the  question  were  introduced  in 
evidence,  and  the  plaintiff's  testimony,  supported  bv  two  witnesses,  placed  the  dam- 
age at  over  $5,000,  while  a  number  of  witnesses  for  defendant  testified  that  the 
proper^  was  in  nowise  injured  by  the  change.  Held,  from  the  evidence,  a  verdict 
for  16,000  does  not  show  such  excessive  damages  as  will  justify  a  reversal  of  the 
judgment. 

Appeal  from  circuit  court,  Jackson  county ;  J.  H.  Slover,  Judge. 

Action  by  Thomas  Sheehy,  plaintiff  and  respondent,  against  the  Kansas 
City  Cable  Railway  Company,  defendant  and  appellant,  to  recover  damages 
to  property  caused  by  lowering  the  grade  of  a  street. 

Johnson  db  Ltioas,  for  appeUant.    C  O.  Ticlienor,  for  respondent. 

Norton,  C.  J.  Plaintiff,  as  the  owner  of  a  certain  lot  in  Kansas  City,  with 
three  dwelling-houses  upon  it,  with  a  frontage  of  192  feet  on  Ninth  and  50 
feet  on  Jefferson  streets,  in  said  city,  sues  for  damages  to  said  property  al- 
leged to  have  been  occasioned  by  the  act  of  defendant  in  cutting  down  and 
lowering  the  grade  of  said  Ninth  street  below  the  grade  established  in  1879, 
when  said  houses  were  built  on  said  lots.  Defendant  Justified  the  act  under 
an  ordinance  of  the  City  of  Kansas,  approved  April  4,  1883,  authorizing  J. 
W.  Smith  and  others  to  construct  and  operate,  for  the  term  of  30  years,  an 
endless  cable  street  railroad  on  and  over  certain  streets,  one  of  them  being 
said  Ninth  street,  from  Grand  avenue  west  to  the  west  boundary  line  of 
Coates  addition.  This  ordinance  authorizes  a  change  in  the  grade  of  Ninth 
street,  in  front  of  plaintiff's  lot;  and  the  evidence  shows  that  the  grade  was, 
by  defendant,  cut  down  and  lowered,  below  the  grade  established  in  1879,  20 
feet  at  the  west  end  of  plaintiff's  lot,  15  feet  and  8  inches  opposite  the  west 
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house  on  said  lot,  6  feet  at  the  middle  bouse,  and  that  the  two  grades  came  to- 
gether at  the  west  line  of  Jefferson  street.  In  regard  to  the  damage  occa- 
sioned by  this  change  of  grade  to  plaintiff's  property,  the  evidence  is  conflict- 
ing, and  on  the  trial  judgment  was  rendered  for  plaintiff  for  $5,000,  from 
which  defendant  has  appealed,  and  seeks  a  reversal  for  alleged  error  in  the 
action  of  the  court  in  giving  and  refusing  instructions,  and  because  the  dam- 
ages are  excessive. 

The  court,  as  shown  by  the  instructions  given,  as  well  as  by  those  refused, 
tried  the  case  on  the  theory  that,  while  the  city  had  the  right  by  ordinance  to 
change  the  grade  of  said  street  in  front  of  plaintiff's  property,  and  to  author- 
ize defendant  to  make  such  change,  still  the  defendant  was  )iable  for  any  dam- 
age resulting  to  plaintiff  by  reason  of  such  change.  It  is  insisted  by  coun- 
sel that  this  theory  was  erroneous,  and  that  the  city  being  fully  empowered 
by  its  charter  to  grade,  alter,  and  change  the  grade  of  its  streets;  and  having 
changed  the  grade  of  Ninth  street  at  this  locality  by  ordinance,  and  author- 
ized and  permitted  defendant  to  grade  the  same  for  the  purpose  of  construct- 
ing its  road  thereon,  it  is  not  liable  for  damages  resulting  therefrom.  This 
point  is  not  well  taken.  Anterior  to  the  adoption  of  the  constitution  of  1875, 
and  as  far  back  as  the  case  of  City  of  St.  Louis  v.  Gumo,  12  Mo.  414,  it  was 
the  established  rule  in  this  state  that,  where  a  municipality  was  invested  with 
the  control  of  its  streets,  and  the  power  to  fix,  alter,  and  change  the  grade  of 
the  same,  that  any  damage  resulting  to  an  abutting  property  owner  from  the 
change  of  grade  was  damnum  absque  injuria,  unless  the  injury  could  be 
shown  to  have  resulted  from  the  negligent  or  improper  manner  in  which  the 
work  was  done.  Section  21,  art.  2,  of  the  constitution  of  1875,  which  pro- 
vides that  "private  property  shall  not  be  taken  or  damaged  for  public  use 
without  just  compensation, "  has  changed  this  rule.  Werth  v.  City  of  Spring^ 
fUld,  78  Mo.  107.  In  this  case  it  is  held  that  "  when  property  is  damaged  by 
establishing  the  grade  of  a  street,  or  by  raising  or  lowering  the  grade  of  a 
street  previously  established,  it  is  damaged  for  public  use,  within  the  mean- 
ing of  the  constitution.  **  It  is  clear  that  the  City  of  Kansas,  under  its  charter, 
had  the  power  to  change  the  grade  of  Ninth  street,  and  it  is  equally  clear  under 
the  provision  of  the  constitution  above  quoted,  that  if  in  the  exercise  of  that 
power  the  property  of  an  abutting  owner  was  damaged  such  owner  would  be 
entitled  to  recover  such  damages  from  the  city.  And  if  such  liability  would 
attach  to  the  city,  it  necessarily  and  logically  follows  that  a  railroad  company, 
which  had  the  right  conferred  on  it  to  alter  the  grade  of  the  street  for  the  pur- 
pose of  constructing  its  road,  would  also  be  liable  to  an  abutting  property 
owner  for  damages  to  his  property  by  reason  of  such  alteration.  In  such 
case  the  privilege  granted  the  railroad  "would  be  yoked  with  a  liability." 
That  the  owner  of  property  abutting  on  a  street  has  such  an  easement  therein 
as  would  support  an  action  for  damages  peculiar  to  him  is  sustained  by  the 
following  cases:  Lackland  v.  Railroad  Co,,  31  Mo.  181;  Werth  v.  City  of 
Springfield,  supra;  Householder  v.  City  of  Kansas,  88  Mo.  488;  McBlroy 
V.  Kansas  City,  21  Fed.  Rep.  257;  Story  v.  Railroad,  90  N.  Y.  122;  Lahr  v. 
Railioay  Co.,  104  N.  Y.  268,  10  N.  E.  Kep.  528;  Railroad  Co.  v.  Eddins,  60 
Tex.  663;  Cross  v.  Railway  Co,,  77  Mo.  318. 

The  theory  upon  which  the  court  tried  the  case,  as  embraced  in  the  instruc- 
tions, was  a  correct  one. 

It  is  insisted  that  the  damages  awarded  by  the  jury  are  excessive,  and  that 
the  judgment  for  that  reason  should  be  reversed.  The  court  told  the  jury 
that  the  measure  of  damages  was  the  difference  in  the  market  value  of  the 
property  l)efore  and.  after  the  grade  of  the  street  was  lowered.  As  to  the 
amount  or  extent  of  the  damages  the  evidence  is  conflicting.  Plaintiff,  who 
testified  in  his  own  behalf,  put  the  value  of 'the  property  before  the  change  of 
grade  at  815,000,  and  after  it  was  made  at  $7,500,  and  stated  that  its  rental 
value  was  reduced  $27  per  month;  that  it  was  injured  for  the  purpose  of  fut- 
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ure  improvementB  $8,750,  and  $8,750  without  reference  to  such  future  im- 
provements. Two  other  witnesses  put  the  value  of  the  property  at  about 
$14,000  before  the  change,~one  of  them  stating  that  by  the  cliange  its  value 
had  been  depreciated  50  per  cent.,  the  other,  that  its  value  per  front  foot  had 
been  lessened  $15  or  $20  per  foot  on  Ninth  street,  and  that  it  affected  the  im- 
provements a  good  deal."  Besides  this  evidence,  certain  plats  and  photo- 
graphs were  put  in  evidence  showing  the  original  surface  of  the  ground  on 
Ninth  street  in  front  of  plaintiff's  property,  the  grade  as  fixed  by  the  ordi- 
nance of  March.  1879,  the  grade  as  established  by  the  ordinance  of  April,  1888, 
the  grade  as  actually  made  by  defendant,  and  the  location  of  the  houses  on 
the  land.  On  the  other  hand,  a  number  of  witnesses  on  the  part  of  defend- 
ant expressed  the  opinion  that  the  property  was  worth  as  much  after  the 
street  was  graded  as  it  was  before.  While  it  might  appear  to  us  that,  accord- 
ing to  the  weight  of  evidence,  the  damages  awarded  are  excessive,  this,  under 
our  rulings,  is  not  sufficient  to  justify  a  reversal  of  the  Judgment,  unless  they 
are  so  excessive  as  to  induce  the  belief  that  the  verdict  was  the  result  of  prej- 
udice, passion,  or  corruption.  Ooetz  v.  Amha,  27  Mo.  28;  Batik  v.  Tork^  89 
Mo.  869.  When  there  is  any  evidence  tending  to  susMn  the  finding,  this 
court  will  not  weigh  such  evidence.  Btuh  v.  Christian^  58  Mo.  483;  Doering 
V.  8aum,  56  Mo.  479;  Ried  v.  Iiuuranee  Co.,  58  Mo.  429;  Bdwards  v.  Gary, 
60  Mo.  572.  In  view  of  the  evidence  of  plaintiff,  Case,  and  Hutchins,  and 
the  fact  that  the  jury  had  before  them,  in  the  form  of  plats  and  photographs, 
the  physical  facts  bearing  upon  the  question  of  damages,  it  cannot  be  said  that 
there  was  no  evidence  tending  to  uphold  the  finding  as  to  the  amount  of  dam- 
ages sustained.  In  such  a  case,  under  the  rule  adopted  by  this  court  as  above 
cited,  and  adhered  to  with  great  tenacity,  we  do  not  feel  at  liberty  to  interfere 
with  the  judgment  on  the  ground  that  the  verdict  is  against  the  weight  of 
evidence  as  to  the  damages  awarded. 

The  judgment  is  affirmed,  with  the  concurrence  of  the  other  judges,  except 
Hay,  J.,  absent. 


Bartlett  f).  Behrens  et  al. 

(Supreme  Court  of  Miseovri.    March  19, 1888.) 

Husband  Ain>  Wivb  —  Liability  won  Husbaxtd's  Dzbtb— Pubohass  with  Bbpabatb 
Funds. 

In  an  action  to  set  aside  a  deed  to  a  married  woman  on  the  ground  of  fraud,  the 
evidence  showed  that  the  married  woman,  with  earnings  accumulated  by  her  with 
the  consent  of  her  husband,  had  become  a  creditor  of  her  husband,  and  that  money, 
advanced  by  the  husband  to  the  party  purchasing  the  property  in  question,  and  sub- 
sequently deeding  it  to  the  wife,  belonged  to  her.  It  was  further  shown  tnat,  after 
the  deed  to  the  wife,  she  paid  on  an  incumbrance,  and  made  ixnprovements  on  the 
property  with  money  given  her  by  her  father,  if eZd,  that  the  deed  will  not  be  set 
aside  on  the  ground  of  fraud. 

Appeal  from  circuit  court,  Benton  county. 

Action  by  Martlia  E.  Bartlett,  plaintiff  and  appellant,  against  A.  Behrens, 
Augusta  Umfried,  and  £mil  Umfried,  defendants  and  respondents,  to  set 
aside  a  deed  on  the  ground  of  fraud. 

M.  A,  Fyke  and  P.  2>.  Hastin,  for  appellant.  E.  J.  Smith  and  /.  H,  Loy, 
for  respondents. 

NoBTONt  0.  J.  It  appears  from  the  record  in  the  case  that  on  the  2dd  of 
July,  1881,  defendant,  Emii  Umfried,  killed  Walter  BarUett,  plaintiff's  hus- 
band, and  that  plaintiff  commenced  suit  against  said  Umfried  to  recover 
•5,(XK)  damages  for  the  killing  of  said  Bartlett;  that  supumons  was  served  on 
the  29th  of  September,  1881,  and  in  February,  1883,  she  recovered  judgment 
for  $5,000,  upon  which  execution  was  issued  and  returned  unsatisfied.  The 
suit  was  hetgVLik  by  plaintiff  on  the  19th  of  April,  1884,  for  the  purpose  of  hav* 
ing  the  court  to  declare  a  certain  deed  frauduient  and  void  from  defendant^ 
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Behrens,  to  defendant,  Augusta  Umfried,  dated  the  4th  of  March,  1882,  con- 
veying to  her  certain  lands  in  Benton  county,  and  to  subject  said  lands  to  sale 
for  the  payment  of  her  judgment.  It  is  charged  in  the  petition  that  in  Feb- 
ruary, 1882,  defendant,  £.  Umfried.  purchased  the  property  of  one  J.  M.  Cook, 
and  for  the  purpose  of  cheating  and  delaying  plaintiff  in  the  collection  of  her 
demand,  for  which  suit  was  pending,  confederated  with  defendant  Behrens, 
and  caused  said  Cook  to  convey  said  property  to  said  Behrens,  the  consideration 
for  which,  it  is  alleged,  >«as  paid  by  said  Behrens.  It  Is  also  averred  that  said 
Behrens,  in  furtherance  of  the  fraudulent  purpose  of  said  E.  Umfried,  on  the 
4th  of  March,  1882,  conveyed  by  deed  the  said  property  to  Augusta  Umfried, 
the  wife  of  defendant ;  that  this  deed  was  voluntary,  and  made  by  said  Behrens, 
and  accepted  by  said  A.  Umfried,  for  the  purpose  of  cheating  and  defrauding 
plaintiff.  The  answer  is  a  denial  of  all  combination  fraud  to  the  execution  of 
the  deeds  referred  to  in  the  petition.  On  the  trial  judgment  was  rendered  for 
the  defendants,  from  which  the  plaintiff  has  appealed,  and  insists  that,  under 
the  evidence,  the  judgment  should  have  been  for  plaintiff.  Behrens,  who  was 
introduced  as  a  witness,  testified  that  in  1868  he  formed  a  partnership  with 
£mil  Umfried  in  the^ercantile  business.  They  did  business  in  the  town  of 
Lincoln,  Benton  county,  which  continued  till  about  the  SQth  of  July,  1881, 
when  said  Behrens,  as  he  states,  believing  that  it  would  be  injurious  to  the 
business  in  consequence  of  the  difficulty  resulting  in  the  death  of  Bartlett  for 
said  Umfried  to  remain  in  said  firm  as  a  partner,  bought  him  out,  giving  him 
for  his  interest  his  note  for  $4,000,  which  he  subsequently  paid,  and  also  con- 
veying to  him,  by  quitclaim  deed,  his  interest  in  the  homestead  in  which  said 
XTmfried  lived.  Behrens  had  no  family,  but  lived  in  the  house  with  the  fam- 
ily of  Umfried,  under  an  arrangement  that  he  was  to  furnish  one-third  of  the 
supplies,  and  that  it  was  understood  that  Mrs.  Umfried  might  keep  t)oarders 
and  transient  customers,  and  the  money  she  made  in  this  way  was  to  belong 
to  her.  He  also  testified  that,  after  buying  out  Umfried,  he  opened  up  a  cor- 
respondence with  his  brother  in  Philadelphia  to  induce  him  to  come  out  and 
buy  an  interest  in  his  business,  and  also  the  homestead  of  Umfried  to  live  in; 
that,  with  a  view  of  consummating  this  arrangement,  he  bought  the  home- 
stead of  said  Umfried  in  February,  1882,  for  $1,000;  that  while  said  negotia- 
tions were  going  on  he  and  Umfried  were  negotiating  to  buy  the  property  in 
question  from  Ck>ok  for  a  house  for  his  family. 

The  evidence  shows  that  Umfried  applied  to  Cook  to  buy  the  land  involved 
in  this  suit  in  February,  1882;  that  it  was  incumbered  by  a  deed  of  trust  to 
secure  the  payment  of  $750,  and  that  Cook  agreed  to  sell  for  $250,  the  pur- 
chaser assuming  the  payment  of  the  $750  for  which  it  was  incumbered;  that 
Umfried  paid  $25.  for  which  he  took  a  receipt,  and  in  it  obligated  Cook  to 
make  a  deed  to  Behrens  on  the  payment  of  the  remaining  $225,  which,  in  a 
short  time  afterwards,  was  paid  to  Cook  by  Umfried,  who  thereupon  made  a 
deed  to  said  Behrens,  dated  February  22,  1882,  who  thereafter,  on  the  4th  of 
March,  1882,  made  a  deed  to  Mrs.  Umfried.  The  money  paid  to  Cook  by 
Umfried  was  given  to  him  by  Behrens  to  be  applied  as  it  was,  and  Behrens 
testified  that  the  firm  had  $800  of  Mrs.  Umfried *s  as  her  earnings  in  keeping 
boarders  and  transient  customers,  and  that  the  $250  given  by  him  to  Umfried 
to  pay  to  Cook  was  her  money.  He  also  testified  that  the  $750  of  incumbrance 
on  the  land  was  paid  with  her  money  and  the  products  of  the  farm,  and  that 
no  part,  either  of  $4,000  to  Umfried  or  the  $1,000  consideration  paid  for  the 
homestead,  was  paid  for  the  land  in  controversy.  It  is  also  shown  by  satis* 
factory  evidence  that  Mrs.  Umfried  received  from  her  father  in  June,  1882, 
$600,  which  was  put  to  her  credit  in  a  bank  at  Warsaw,  which  she  authorized 
the  proper  officer  of  the  bank  drawn  in  her  name  by  her  husband;  that  a  part 
of  this  money  went  to  pay  off  the  incumbrances,  and  a  part  was  expended  in 
improving  the  property,  and  that  in  addition  to  this  she  gave  to  Behrens  a 
deed  of  trust  on  the  land  to  secure  him  for  $500,  money  advanced  by  him  to 
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her  to  improve  the  place.  She  testified  that  she  did  not  get  all  of  this  amount^ 
and  that,  so  far  as  she  knew,  no  part  of  her  husband's  money  went  either  to 
purchase  the  land  or  improve  it.  According  to  the  evidence  of  Belirens,  plain- 
tiff's witness,  and  the  evidence  of  Umfried  and  his  wife,  not  a  dollar  of  Urn* 
f  ried's  money  was  paid  for  the  land  sought  by  this  proceeding  to  be  subjected 
to  the  payment  of  plaintiffs  judgment.  If  in  fact  Mrs.  Umf  ried's  money  paid 
for  the  land  and  improvement,  it  matters  not  that  Umfiied,  in  1884,  offered 
to  sell  it  to  witness,  Schenework,  claiming  it  to  be  his,  although  it  was  in  the 
name  of  his  wife,  and  stating  that  he  could  not  hold  anything  in  his  name,  bu( 
that  the  farm  was  his  wife's.  Neither  could  her  rights  be  affected  by  anythi ng 
said  in  the  correspondence  (which  the  court  excluded)  between  Behrens  and 
his  brother,  even  though  it  might  be  sufficient  to  excite  a  suspicion  of  fraud 
on  the  part  of  Umfried  in  selling  his  interest  in  the  paitnership  property  to 
Behrens. 

The  money  saved  by  Mrs.  Umfried  in  keeping  boarders,  washing  and  mend- 
ing for  them,  with  the  consent  of  her  husband,  was  her  property,  (Kidtoell  v. 
KirkpatHck,  70  Mo.  214;  CaugMin  v.  Ryan,  43  Mo.  99;)  and  the  8600  fur- 
nished her  by  her  father  in  1882,  as  well  as  the  proceeds  of  the  land  bought 
with  her  money  under  sections  3295  and  3296,  Rev.  St.,  cannot  be  claimed  to 
be  the  property  of  her  h usband.  The  newly-discovered  evidence  of  Q.  T.  Davis, 
set  up  in  the  motion  for  a  new  trial,  to  the  effect  that  he  was  in  the  employ  of 
the  firm  as  a  clerk  in  July  and  August,  1881,  and  had  access  to  the  books,  and 
that  he  never  saw  any  account  thereon  to  the  credit  of  Mrs.  Umfried,  nor 
any  credit  in  her  favor,  did  not  afford  sufficient  ground  for  granting  the  re- 
quest made.  The  trial  was  before  the  court,  no  order  was  requested  requiring 
the  production  of  the  books,  and  no  reason  shown  why  they  could  not  have 
been  produced;  the  evidence  as  to  the  credit  was  received  from  plaintiff 's own 
witness  without  objection;  the  case  was  submitted  without  their  production^ 
and  the  importance  of  making  the  proof  as  to  their  contents  seemed  never  to 
suggest  itself  till  after  the  rendition  of  the  judgment. 

On  the  whole  record  we  think  the  judgment  was  for  the  right  party,  and  it 
is  hereby  affirmed. 

All  concur,  except  Bay,  J.,  absent. 


State  ex  rel.  Carter,  Collector,  v.  Hamilton  et  ah 
(Supreme  Court  of  MUsourL    March  19, 1888.) 

1.  Taxation — Collbctiox  by  Suit — Who  mat  Bring  Suit— City  Collbotor. 

Rev.  St.  Mo.  U  6833-6887,  6846,  provide  for  the  delivery  of  back-tax  books  to  tbe 
oollectora  of  the  various  counties,  and  of  cities  having  a  population  of  over  5,000,  and 
also  for  the  collection  thereof.  Held,  that  the  collector  of  the  city  of  St.  Joseph,  a 
city  of  over  6,000  inhabitants,  is  the  proper  party  to  bring  a  suit  for  taxes  levied  oy 
such  city. 

2.  Same— Lbvt  to  Pat  Jitdombnt  against  Citt— Patment  bt  Citt— Suit  to  Coi*- 

LECT  Tax. 

Plaintiir,  a  municipal  corporation,  levied  a  tax  to  pay  certain  iudgments  which 
had  been  rendered  against  it.  Defendant's  property  was  included  in  the  levy^ut, 
before  suit  brought  for  such  tax,  the  judgments  had  been  paid  by  the  city.  Held^ 
that  defendant  was  not  thereby  exonerated  from  liability  to  pay  the  tax  so  levied. 

Appeal  from  circuit  court,  Buchanan  county;  Joseph  P.  Grubb,  Judge. 

Action  by  H.  C.  Carter,  collector  of  tax  for  the  city  of  St.  Joseph,  for  urir 
paid  taxes,  against  John  L.  II  mi  on  and  Edward  W.  Hamilton.  Judgment 
for  defendants,  and  plaintiff  i   pe   i. 

Limhird  &  HtuUm,  for  ap^  .^iit.  Strong  dk  Mosman,  H,  K.  White,  and 
Ramey  dk  Brown,  for  respondents. 

Sherwood,  J.  This  is  an  action  for  the  collection  of  back  taxes  alleged  to 
be  due  the  city  of  St.  Joseph.    For  the  most  part,  the  taxes  sought  to  1^  col- 
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lected  were  levied  for  the  alleged  purpose  of  satisfying  certain  judgements  ren- 
dered against  the  cftj  of  St.  Joseph,  the  levies  being  made  to  satisfy  such 
judgments.  The  answer  of  the  defendants  was  us  follows:  '*Kow  come  said 
defendants,  and,  for  amended  answer  to  the  second  amended  petition  herein, 
admit  that  they  are  now,  and  were  at  the  time  stated  in  the  petition,  owners 
of  the  real  estate  therein  mentioned.  They  aver  that  they  did,  on  February 
8, 1881,  pay  to  the  city  of  St.  Joseph  the  general  administration  tax  alleged 
]j)y  plaintiff  to  be  due  for  the  year  1880  on  lot  one,  in  block  (40)  forty,  of  the 
original  town  of  St.  Joseph,  Missouri.  They  aver  that  H.  C.  Carter,  city  col- 
lector of  the  city  of  St.  Joseph,  is  not  the  proper  person  in  whose  behalf  this 
suit  should  be  maintained,  but  aver  that  it  should  be  prosecuted  in  the  name 
of  Tandy  Trice,  who  was,  when  this  suit  was  commenced,  and  is  now,  col- 
lector of  Buchanan  county,  Missouri.  They  aver  that  all  of  the  alleged  judg- 
ments mentioned  in  the  petition  were,  long  prior  to  the  institution  of  this 
suit,  fully  paid.  They  aver  that  none  of  the  taxes  alleged  to  have  been  levied 
for  water-fund  taxes  were  levied  to  pay  for  expenses  incurred  by  the  city  of 
St.  Joseph,  Missouri,  for  water-works  erected  and  maintained  by  it,  or  for 
payment  of  principal  and  interest  of  bonds  issued  by  the  city  of  St.  Joseph, 
Missouri,  to  pay  for  the  erection  and  maintenance  of  water-works  owned  by 
the  city  of  St.  Joseph,  Mo.,  or  in  which  said  city,  as  such,  had  any  interest 
whatever.  They  deny  each  and  every  other  allegation  of  the  second  amended 
petition  not  herein  admitted.  And  they  ask  to  be  dismissed  with  costs." 
The  reply  of  plaintiff  was,  in  effect,  a  general  denial.  When  the  trial  took 
place,  the  following  admissions  were  made:  "It  was  admitted  by  the  defend- 
ants that  the  city  of  St.  Joseph  was  and  is  a  municipal  corporation,  as  alleged 
in  the  petition;  that  it  has  had  and  now  has,  as  stated  in  the  petition,  over 
five  thousand  inhabitants,  and  that  it  is  organized,  under  the  general  law  of 
the  state,  as  a  city  of  the  second  class,  as  alleged  in  the  petition;  and  that 
Henry  C.  Carter,  to  whose  use  this  suit  is  prosecuted,  is  and  has  been  collector 
of  said  city  of  St.  Joseph,  as  stated  in  the  petition,  and  that  his  signature  to 
the  tax-bills  attached  to  the  petition  are  genuine.  It  was  also  admitted  by  the 
plaintiff  that  the  general  administration  tax  for  the  year  1880  was  paid  upon 
lot  one  (1)  in  block  forty  (40)  by  the  defendants.  It  was  also  admitted  that 
the  taxes  alleged  to  have  been  levied  for  water  purposes  were  levied  to  pay  lia- 
bilities incurred  in  favor  of  the  St.  Joseph  Water  Company,  a  corporation  or- 
ganized under  the  statutes  of  the  state  of  Missouri,  in  which  the  city  of  St. 
Joseph  had  no  interest  as  a  stockholder;  and  that  the  said  city  of  St.  Joseph 
had  not  issued  any  bonds  for  the  purpose  of  furnishing  water-supply  to  the 
city  of  St.  Joseph,  and  that  the  liability  accrued  under  the  ordinance  found 
on  page  357  of  the  Revised  Ordinances  of  1880.  It  was  also  admitted  that  the 
judgments  mentioned  in  the  petition  were  paid  off  prior  to  the  commence- 
ment of  this  suit,  partially  by  moneys  collected  under  the  levies  alleged  in  the 
petition,  and  partially  by  funding  bonds,  or  moneys  received  from  the  sale  of 
renewal  or  funding  bonds  for  the  payment  of  interest,  upon  which  levies  are 
alleged  to  have  been  made.  It  was  also  admitted  that  Tandy  Trice  was,  at 
the  commencement  of  this  suit,  and  is  yet,  the  county  collector  of  Buchanan 
county,  Missouri."  Thereupon  the  plaintiff  offered  in  evidence  a  tax-bill  at- 
tached to  his  petition  in  evidence,  it  being  stipulated  that  the  other  tax-bills 
were  in  similar  form.    The  tax-bill  thus  offered  was  as  follows: 
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"It  was  thereupon  further  admitted  that  the  said  tax-biiis  so  offered  in  erl- 
dence  were  a  copy,  so  far  as  they  went,  of  the  books  in  court  entitled  •Bach- 
Tax  Books  of  the  City  of  8t.  Joseph  for  1883  and  Prior  Years.'  The  defend- 
ant thereupon  objected  to  the  reading  in  evidence  of  said  back-tax  bills,  for 
the  following  reasons:  First,  because  it  is  not  such  an  authenticated  tax-bill 
as  the  statute  has  in  mind.  Second,  because  it  nowhere  appears  from  this  cer- 
tificate that  the  collector  has  a  warrant  in  his  hands  to  bring  this  suit;  there 
is  no  allegation,  in  the  bills  offered  in  evidence,  of  the  existence  of  such  war- 
rant; there  is  no  allegation  of  anything  more  than  delinquency,  and  delin- 
quency, no  matter  how  long  continued,  gives  no  right  to  bring  this  suit, 
without  a  warrant  in  the  hands  of  the  collector;  it  does  not  purport  to  be  a 
copy  of  any  book.  The  court  thereupon  overruled  said  objections,  and  said 
tax-bills  were  read  in  evidence.  The  plaintiff  thereupon  rested.  The  defend- 
ant thereupon  asked  the  court,  in  writing,  to  declare  the  law  of  the  case  as 
follows:  *The  court,  sitting  as  a  jury,  declares  that,  under  the  pleadings  and 
the  evidence,  this  plaintiff  cannot  recover.'  Which  declaration  of  law  the 
court,  against  plaintiff's  objection,  gave,  and  to  the  action  of  the  court  in  giv- 
ing said  declaration  of  law  the  plaintiff  at  the  time  excepted.  The  plaintiff 
thereupon  took  a  nonsuit,  with  leave  to  move  to  set  the  same  aside."  After- 
wards, upon  motion  made  for  that  purpose,  the  court  refused  to  set  aside  the 
nonsuit;  hence  this  appeal. 

1.  Under  the  provisions  of  sections  6833-6837,  6845,  the  collector  of  the 
city  was  the  proper  party  to  institute  suit,  in  the  name  of  the  state,  to  his  use; 
consequently  the  position  of  the  defendants  on  the  point  that  the  collector  of 
the  county  shouU  have  brought  this  suit  is  untenable. 

2.  But,  in  order  that  the  city  collector  should  be  empowered  to  maintain 
the  present  action,  it  was  absolutely  necessary  that  the  back-tax  book  should 
have  been  delivered  to  him.  Sections  6834,  6845.  In  this  instance  no  evi- 
dence of  such  delivery  was  introduced.  The  omission  of  such  evidence,  there- 
fore, brings  this  case  within  the  principle  announced  in  the  following  cases: 
Swart  V.  Daeis,  76  Mo.  129;  Warrenshurg  v.  Miller,  77  Mo.  56;  Hotoard  v. 
Heckf  88  Mo.  456.  The  back-tax  book  was  the  warrant  of  authority  under 
which  the  collector  alone  could  act,  but  of  his  possession  of  such  a  book  he 
made  neither  profert  nor  proof.  The  trial  court  was  therefore  correct  in  giv- 
ing the  instruction  in  the  nature  of  a  demurrer  to  the  evidence.  The  case  of 
State  V.  Richardson,  77  Mo.  589,  is  wholly  unlike  this  one,  for  two  reasons: 
First,  no  objection  was  taken  to  the  tax-bill  offered  and  read  in  evidence;  and, 
second,  no  point  was  made,  in  that  case,  about  the  non-delivery  to  the  col- 
lector of  his  warrant,  or  back-tax  book.^ 

8.  The  judgments  in  question,  having  been  rendered  insults  against  the  city, 
peremptory  writs  of  mandamus  issued  from  the  courts  in  which  such  Judg- 
ments were  rendered,  commanding  the  mayor  and  city  council  to  levy  and  col- 
lect a  special  tax  sufficient  to  pay  such  judgments;  and  this  action  is  brought 
to  collect  the  amount  of  the  taxes  levied  on  the  property  of  the  defendants.  We 
are  of  the  opinion  that  the  satisfaction  of  the  judgments  in  the  way  mentioned 
constitutes  no  bar  to  the  present  action.  We  hold  that  the  payment,  by  the 
city,  of  the  judgments  rendered  against  it  did  not  exonerate  the  defendants 
from  bearing  and  discharging  their  share  of  the  public  burden,  to-wit,  the 
payment  of  the  taxes  due  by  them;  that  their  debt  due  the  city  was  not  dis- 
charged, or  in  any  manner  affected,  by  reason  of  the  fact  that  the  city  had 
previously  paid  its  debt  to  its  creditors,  and  that  such  payment  was  something 

1  On  this  paragraph  we  are  evenly  divided  in  opinion,  and  therefore  decline  to  make, 
becanse  we  cannot  make,  any  ruling  upon  the  point  discussed  therein.  And  we  do  this 
the  more  willingly  in  order  that  this  cause  may  not  remain  in  this  court  undetermined, 
and  because  it  is  evident  that  the  trial  court  nonsuited  the  plaintiff  upon  the  grounds 
mentioned  in  other  paragraphs  of  this  opinion,  in  which,  as  we  are  aU  agreed,  that  court 
erred. 
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with  which  the  defendants  have  no  manner  of  concern.  If  the  judgments 
satisfied  had  been  rendered  against  the  defendants,  a  different  question  might 
bepresentedt — one  not  necessary  to  be  now  considered;  but»  in  the  circum- 
stances already  related,  the  satisfaction  of  the  judgment  by  the  city  must  be 
regarded,  as  towards  these  defendants,  re«  inter  alios. 

The  judgment  is  reversed,  and  the  cause  remanded;  in  which  all  concur,  as 
above  stated,  except  Bay,  J.,  absent. 

MOONEY  V.  StATB. 

{Court  of  Appeals  of  Texas.    February  18, 1888.) 

Chattel  Mortoaobs— Fraudulent  Disposition  of  MoRTOAesD  Crops— iNDicrransNT. 
Under  Pen.  Code  Tex.  art.  797,  as  amended  March  81, 1885,  (Acts  Tex.  1885,)  pro- 
viding that  if  a  mortgagor  of  a  growing  crop  of  farm  products  shall  sell  or  other- 
wise oispoBe  of  the  same  with  intent  to  defraud  the  mortgagee,  he  shall  he  punished, 
etc.,  the  requisite  allegations  in  an  indictment,  where  the  mortgage  was  executed 
on  a  crop  not  yet  planted,  are,  that  the  accused  executed  such  a  mortgage ;  that 
such  crop  was  afterwards  planted  by  htm;  that  when  the  same  was  growing  or 
ffrown  the  said  mortgage  became  a  lien  upon  the  same*  and  the  aooosed  fraudulently 
disposed  of  the  same. 

Appeal  from  district  court,  Gonzales  county;  Gborgs  McCormick,  Judge. 

Indictment  for  disposing  of  a  mortgaged  growing  crop  with  intent  to  de- 
fraud the  mortgagee.  Motion  to  quash  overruled,  and  defendant,  Ferry 
Mooney,  appeals. 

A8»t.  Atty,  Gen.  Davidson,  for  the  State. 

Wxnii5,  P.  J.  Error  in  this  case  is  eonf  essed  by  the  assistant  attorney  gen« 
oral  in  behalf  of  the  state.  The  prosecution  was  Ifkised  upon  article  797,  Pen. 
Code,  as  amended  by  act  March  31, 1885,  (Willson,  Tex.  Crim.  Laws,  pt.  1, 

L1895.)  This  article  of  the  Code  reads:  "If  any  person  has  given  or  shall 
reafter  give  any  mortgage,  deed  of  trust,  or  other  lien  in  writing  upon  any 
personal  or  movable  property,  or  growing  crop  of  farm  produce,  *  *  * 
and  shall  sell  or  otherwise  dispose  of  the  same  with  intent  to  defraud  the  per- 
son having  such  lien,  either  originally  or  by  transfer,  he  shall  be  punished,'^ 
etc.  The  offense  consists  in  fraudulently  disposing  of  any  personal  or  mov- 
able pr<^rty,  or  growing  crop  of  farm  produce,  which  has  been  mortgaged, 
if  it  be  conceded  that  the  indictment  sufileiently  sets  forth  the  statutory  of- 
fense, still  the  evidence  does  not  support  the  allegations  as  to  a  growing  crop, 
because  the  mortgage  was  executed  upon  the  15th  day  of  January,  1885,  and 
was  to  become  a  lien  upon  a  crop  not  yet  growing,  and  not  even  planted.  It 
was  a  mortgage  upon  something  not  then  in  esse.  But  the  property  is  de- 
scribed in  the  indictment  as  "all  crops  raised  by  him»  the  said  Mooney,  during 
the  year  1887 ;  said  crops  consisting  of  sixteen  acres  of  cotton  and  five  acres 
of  corn,  which  said  crops  are  to  be  grown  by  the  said  Mooney  on  the  planta- 
tion of  Sam  McVea,"  etc.  We  are  of  opinion  the  indictment  itself  is  defect- 
ive, and  that  the  motion  to  quash  should  have  been  sustained.  Where  the 
mortgaged  crop  is  one  in  anticipation  only, — not  planted, — and  not  in  exist- 
ence when  the  mortgage  is  executed,  we  think,  in  order  to  bring  the  offense 
within  the  statute,  it  should  be  alleged  substantially  that  the  accused  executed 
a  mortgage  upon  a  crop  to  be  planted;  that  the  same  was  afterwards  planted 
by  him;  that,  when  the  same  was  planted^  and  was  growing  or  grown,  the 
said  mortgage  attached  to  and  became  a  lien  upon  the  same;  and  that  the  ac- 
cused fi-audulently  disposed  of  the  same,  etc.  1  Tex.  App.  Civil  Gas.  594» 
595 ;  State  v.  Devereucct  41  Tex.  383.  Other  requisites  for  such  an  indictment 
are  given  in  No.  519,  Willson,  Crim.  Forms. 

Because  the  indictment  is  insufficient  in  its  allegations,  the  Judgment  is  re- 
versed, and  the  prosecution  thereunder  dismissed. 
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Mat  v.  State. 
(Courf  of  Appeals  of  Texas.    March  8, 1888.) 

1.  Criminal  Law — Ck>NTiNnANOE — Absencb  of  Witnesses. 

It  is  not  error  for  a  court,  in  a  trial  for  mnrder,  to  refuse  to  grant  a  continuance 
on  the  ground  of  absence  of  material  testimony,  where  it  appears  that  all  the  wit- 
nesses, save  one,  named  in  the  application,  were  present  ana  testified,  or  could  have 
done  so,  and  that  the  court  offered  to  pottpone  the  trial  until  the  arrival  of  the  ab- 
sent witness,  which  offer  defendant  decuned. 

2.  Same— Appeai/— Matter  not  Apparent  of  Record. 

A  bill  of  exceptions  to  a  refusal  of  the  trial  court  to  permit  the  defense,  in  a  trial 
for  murder,  to  aisk  a  given  question  of  a  witness,  is  not  sufficient  to  bring  the  action 
of  that  court  into  review,  where  it  fails  to  disclose  the  purpose  of  the  question,  or 
the  answer  expected  to  be  elicited  thereby. 

Appeal  from  district  court,  Harris  county;  Gust  aye  Cook,  Judge. 

Indictment  for  murder  by  the  state  against  Lew  May.  Defendant  was 
found  guilty,  and  appeals. 

The  death  penalty  was  assessed  against  the  accused  in  this  case  for  the 
murder  of  Clarence  Phillips.  There  is  no  material  variance  between  the  testi- 
mony of  the  various  witnesses  for  the  state.  They  concur  in  stating  that 
defendant,  deceased,  and  one  Wentzell,  were  attendants  at  a  party  given  at 
the  house  of  one  Norris,  on  the  night  of  July  4,  1887 ;  that  a  disturbance, 
which  arose  about  3  o'clock  on  the  morning  of  the  5th,  induced  Wentzell,  the 
musician,  to  suspend  playing;  that  he  resumed  his  playing  after  some  words 
with  defendant,  and  played  until  the  party  broke  up  at  daylight;  that  deceased 
left  Norris*  house  followed  by  Wentzell,  with  the  violin,  (which  belonged  to 
deceased,)  who  stopped  at  the  gate;  that  defendant  there  took  the  violin  away 
from  Wentzell,  covered  him  with  his  pistol,  and  said  that  be  was  going  to  cut 
the  violin  to  pieces;  that  defendant's  wife  then  approached  the  gate,  when 
defendant  repeated  to  her  that  he  was  going  to  destroy  the  violin;  that  Mrs. 
Phillips  passed  on.  and  her  husband,  deceased,  soon  returned  to  the  gate;  that 
defendant  repeated  his  threat  to  deceased,  who  claimed  the  violin,  and  said 
that  he  would  have  it;  that  defendant  covered  deceased  with  his  pistol,  and 
said  that  he  would  kill  deceased  before  he  should  have  it,  and  that,  when  de- 
ceased said  that  defendant  was  a  d — d  rascal  or  scoundrel,  defendant  fired, 
and  shot  deceased,  who  fell  to  the  ground;  that  deceased  was  removed  to 
Houston  on  the  same  day,  and  several  days  afterwards  died  in  the  hospital  or 
infirmary.  It  was  proved  for  the  state  that  deceased  was  unarmed,  was  stand- 
ing still,  and  was  making  no  hostile  or  other  demonstrations  when  he  was 
shot.  One  of  the  witnesses  for  the  defense  testi  fied  that,  d  uring  the  night  of  the 
4th,  deceased  showed  him  a  pistol,  and  told  him  that  he  was  going  to  kill  de- 
fendant before  morning,  which  fact  he  communicated  to  defendant  before  the 
shooting.  Another  testified  that,  during  the  dancing,  defendant  told  her  that 
deceased  was  drinking,  and  had  been  trying,  up  to  that  time,  to  get  him  out 
of  the  house,  to  provoke  a  diificulty,  but  that  he  had  not  gone  out,  because  he 
wished  to  avoid  trouble.  Another  testified  that  deceased  was  advancing  and 
defendant  retreating  when  the  fatal  shot  was  fired. 

Asat.  Atty,  Gen.  Davidson,  for  the  State. 

WiLLSON,  J.  1.  It  was  not  error  to  refuse  to  grant  defendants  applica- 
tion for  continuance.  P.  S.  Humble,  one  of  the  witnesses  for  whose  testi- 
mony the  continuance  was  asked,  testified  on  the  trial  in  behalf  of  the  defend- 
ant. W.  McFadden,  another  one  of  said  witnesses,  was  present  before  the 
testimony  on  the  trial  was  concluded,  and  defendant  declined  to  place  him  on 
the  witness  stand.  Irene  May,  another  of  said  witnesses,  was  on  the  way  to 
attend  the  trial,  having  been  attached  as  a  witness  in  behalf  of  defendant,  and 
the  court  offered  to  postpone  the  trial  to  await  her  arrival,  but  the  defendant 
waived  such  postponement.   As  to  the  testimony  of  the  other  witnesses  named 
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in  said  application,  it  could  not  be  regarded  as  material,  in  view  of  the  evi- 
dence  adduced  on  the  trial;  and,  furthermore,  it  appears  that  said  other  wit- 
nesses also  made  their  appearance  in  court,  and  that  defendant,  although  hav- 
ing the  opportunity  to  do  so,  did  not  place  them  upon  the  witness  stand. 
Other  grounds  set  forth  in  the  application  are  not  legal  ones,  and  were  ad- 
dressed to  the  discretion  of  the  court;  and  in  our  judgment  the  application 
was  without  merit,  either  legal  or  equitable,  and  defendant  has  suffered  no  in- 
jury by  its  refusal. 

2.  Defendant's  second  bill  of  exceptions  discloses  no  errors  injurious  to  his 
rights.  It  complains  that  a  certain  question  which  was  propounded  by  de- 
fendant's counsel  to  the  witness  Enloe,  the  court,  upon  objection  made  by  the 
state,  would  not  allow  to  be  answered.  It  is  not  shown  by  the  bill  what  answer 
would  have  been  made  to  said  question  by  said  witness,  or  what  answer  thereto 
defendant  expected  from  said  witness.  We  cannot  know  or  presume  that  the 
answer  to  said  question  would  have  been  at  all  material,  or  in  any  way  beneficial 
to  defendant.  The  bill,  furthermore,  states  no  object  or  purpose  to  be  attained 
by  the  question  and  answer  thereto.  Hennessy'a  Case,  23  Tex.  App.  340, 5  S. 
W.  Rep.  217;  Walker  v.  State,  19  Tex.  App.  176;  CounU  v.  State,  Id.  450; 
Davis  V.  State,  14  Tex.  App.  645. 

3.  There  is  no  merit  to  any  of  the  exceptions  made  to  the  charge  of  the 
court.  The  charge  is  plain,  concise,  applicable  to  the  evidence,  and  in  all  re- 
spects correct  ana  fair  to  defendant.  The  two  special  instructions  requested 
by  defendant  were  not  demanded  or  even  warranted  by  the  evidence,  and  were 
properly  refused. 

4.  We  can  perceive  no  error  in  the  action  of  the  trial  court  overruling  de- 
fendant's motion  for  a  new  trial.  Without  discussing  in  detail  the  various 
grounds  of  said  motion,  we  will  say  that  each  of  them  have  had  our  careful 
consideration.  Some  of  the  grounds  are  unsustained  and  contradicted  by  the 
record,  and  none  of  them  would,  in  our  opinion,  justify  the  court  in  disturb- 
ing the  conviction.  That  the  evidence  warrants  and  confirms  the  conviction, 
and  justifies  the  extreme  penalty  assessed,  we  have  no  doubt.  The  evidence 
proves  that  the  homicide  was  deliberately  and  sedately  committed  by  the  de- 
fendant, with  a  formed  design  to  take  the  life  of  the  deceased.  There  is  ample 
evidence  proving  express  malice  on  his  part.  There  is  no  evidence  showing 
justification,  excuse,  or  mitigation.  It  is,  upon  the  evidence,  a  clear  case  of 
murder  in  the  first  degree,  unaccompanied  by  the  slightest  extenuating  fact. 
The  judgment  is  affirmed. 

Thompson  t?.  State. 
(Court  of  Appeals  of  Texas.    March  7,  18S8.) 
1.  Cbiminal  Law— Continuancb— Absenob  of  Witnesses. 

A  continuance  should  be  granted  to  a  defendant  in  a  trial  for  killing  and  stealing 
a  cow,  where  the  application  alleges  that  the  accused  would  prove  by  an  absent  wit- 
ness that  he  was  an  eye-witness  to  the  killingf  and  that  the  said  cow  Was  killed  by 
the  prosecuting  witness,  even  though  other  witnesses  for  defendant  have  testified 
that  they  heard  the  shot  that  killed  the  cow,  and  saw  the  prosecuting  witness  going 
towards  his  house  with  a  quarter  of  beef  soon  after. 
9.  Larceny — Appeal— Sufficiency  of  Evidence. 

In  an  action  for  killing  and  stealing  a  cow,  the  testimony  of  the  prosecuting  wit- 
ness, an  admitted  accomplice  to  the  theft,  corroborated  by  that  of  his  daughter  and 
another  witness,  went  to  establish  defendant's  gruilt,  while  a  greater  number  of 
witnesses  testified  that  the  defendant  was  at  his  house,  some  distance  away  from 
the  spot  at  the  time  the  killing  must  have  taken  place,  and  that  the  prosecutingwit- 
ness  was  seen  going  towards  his  own  house  with  a  part  of  the  beef  soon  after.  Held^ 
there  being  evidence  before  the  jury  that  the  defendant  did  the  killing,  their  ver- 
dict of  guuty  will  not  be  disturbed  on  the  ground  that  it  is  against  the  weight  of 
evidence. 
8.  Same— Of  Cattle— Brand — Sufficiency  to  Prove  Ownership. 

Under  Pen.  Code  Tex.  art.  788,  providing  that  before  any  brand  can  be  recorded 
it  shall  designate  the  part  of  the  animal  upon  which  it  is  placed,  a  record  of  a  brand 
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which  shows  that  it  was  plaoed  npon  the  Mp.  thiffh.  and  flank,  but  does  not  state  on 
which  side  of  the  animal  it  was  plaoed,  has  lulflUea  the  requirements  of  the  Code, 
and  is  admissible  in  evidence  to  show  ownership. 

Appeal  from  district  court,  Wilbarger  county;  P.  M.  Stine,  Judge. 

Indictment  for  larceny  of  a  cow,  by  the  state  against  Barry  Thompson.  The 
jury  brought  in  a  verdict  of  guilty,  and  defendant  appeals. 

The  witness  Turknett  testified  that  he  and  his  son-in-law,  Halston,  on  the 
day  named  in  the  indictment,  surprised  the  defendant  skinning  a  cow  which 
he  had  recently  killed.  That  cow  was  one  of  the  Waggoner  "DDD"  cows.  De- 
fendant asked  witness  to  take  a  part  of  the  beef,  which  he  did.  Defendant 
afterwards  came  to  his  house,  and  asked  if  he  was  going  to  report  the  killing 
of  the  said  cow  to  the  grand  jury,  and  said  that  he  would  kill  the  witness 
and  Halston  if  they  reported  him.  Mrs.  Halston  and  Mrs.  Whittenburg  cor- 
roborated this  witness  as  to  the  threat  of  defendant  to  kill  Turknett  and  Hal- 
ston if  they  reported  him.  Witnesses  for  the  defense  testified  that  defendant 
was  at  his  house,  700  yards  distant  from  the  scene  of  the  killing  of  the  cow, 
at  the  time  it  was  done.  They  heard  the  shot  which  killed  the  cow.  At  least 
they  had  passed  over  the  ground  where  the  cow  was  killed,  a  short  time  be- 
fore they  heard  the  shot.  There  was  then  no  indication  on  that  ground  that  a 
cow  or  other  animal  had  been  recently  killed  there.  A  short  time  after^the 
killing  they  again  passed  over  the  ground  and  saw  the  entrails  and  hide  of  a 
"DDD"  cow,  and  presently  one  or  more  of  the  witnesses  saw  Turknett  going 
towards  his  home,  accompanied  by  Halston,  with  a  quarter  of  beef  on  his 
liorse.  Defendant,  when  the  shot  heard  by  witnesses  was  fired,  was  at  his 
home.  The  application  for  continuance  alleged  that  accused  would  prove  by 
his  absent  witness,  Guttrey,  that  he  was  an  eye-witness  to  the  killing  of  the 
cow  named  in  the  indictment,  and  that  the  said  cow  was  killed  by  the  prosecut- 
ing witness,  Turknett,  assisted  by  James  Halston. 

H.  T,  Setterley  and  L,  C.  Barrett,  for  appellant.  Aist.  Atty.  Gen.  David- 
son, for  the  State. 

Hurt,  J.  This  is  a  conviction  for  cattle  theft.  Two  grounds  are  relied 
upon  in  the  brief  of  counsel  for  the  reversal  of  the  judgment.  Tom  Wag- 
goner is  alleged  to  be  the  owner  of  the  cow.  No  witness  knew  the  animal  to 
be  the  property  of  Waggoner,  except  by  the  brand.  To  show  title  in  Wag- 
goner, the  state  introduced  in  evidence  the  record  of  the  cattle  brand  of  Wag- 
goner. The  brand  was  recorded  November  28,  1886.  It  is  objected  that  the 
record  fails  to  designate  the  part  of  the  animal  upon  which  the  brand  is  to  be 
placed.  If  thvA  be  so,  then  the  record  of  the  brand  was  not  admissible.  Pen. 
Code,  art.  783;  Haitoell  v.  State,  22  Tex.  App.  251,  2  S.  W.  Rep.  606.  Ap- 
pellant's objection  is  that  the  record  fails  to  show  upon  which  side  of  the  ani- 
mal the  brand  is  to  be  placed.  This  is  so,  but  is  this  required  by  the  statute? 
Article  783,  supra,  provides  that  if  "any  clerk  of  the  county  court  shall  re- 
cord any  brand  when  the  person  having  the  same  recorded  fails  to  designate 
the  part  of  the  animal  upon  which  the  same  is  to  be  placed,  shall  be  fined  not 
less  than  ten  nor  more  than  fifty  dollars.*'  Unless  the  part  of  the  animal 
upon  which  the  brand  is  to  be  placed  is  designated,  the  brand  should  not  be 
recorded  at  all,  and  hence  could  be  evidence  of  nothing;  though  it  should  be 
recorded,  the  act  of  recording  such  a  brand  by  the  clerk  is  an  offense  against 
the  laws  of  this  state.  But  is  the  record  of  this  brand  obnoxious  to  the  objec- 
tion urged  against  it? 

From  the  record  the  brand  appear  to  be  three  "D's," — one  to  be  placed  on 
the  hip,  one  upon  the  thigh,  and  one  upon  the  flank  of  the  animal,  the  side 
not  being  mentioned.  Question :  Is  it  necessary  to  designate  the  side  of  the 
animal,  whether  the  right  or  left,  upon  which  the  brand  is  to  be  placed,  in 
order  to  comply  with  section  20  of  the  act  of  April  8,  1874?  We  are  of  the 
opinion  that  it  is  not,  and  that  the  designation  of  the  part  of  the  animal  upon 
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which  the  brand  is  to  be  placed,  to- wit,  on  the  "hip,  thigh,  and  flank,"  con- 
tained in  the  record,  is  sufficient. 

The  second  ground  relied  upon  for  reversal  of  the  judgment  is  that  the 
evidence  is  not  only  insufficient,  but  that  the  verdict  is  against  the  weight  of  the 
evidence;  that  the  innocence  of  defendant  was  clearly  established.  There  is  a 
serious  conflict  in  the  testimony.  Turknett,  evidently  an  accomplice,  s  wears  to 
facts,  which,  if  true,  are  unquestionably  sufficient  to  sustain  the  verdict.  But, 
being  an  accomplice,  he  must  be  corroborated  to  warrant  a  conviction.  Was 
he  corroborated?  If  the  two  women  are  worthy  of  credit,  he  was  most  clear- 
ly corroborated.  Then ,  stripping  the  case  of  the  evidence  for  the  defense,  there 
can  be  no  question  as  to  the  sufficiency  of  the  evidence  to  support  the  verdict,  if 
the  witnesses  are  worthy  of  credit.  On  the  other  hand,  if  the  witnesses  who 
testified  for  the  defense  are  truthful,  there  can  be  no  doubt  of  the  innocence 
of  the  defendant,  nor  can  there  be  less  doubt  of  the  guilt  of  the  state's  witness 
Turknett.  The  case,  therefore,  is  one  of  conflict  of  evidence,  with  a  greater 
number  of  witnesses  swearing  for  defendant,  and  testifying  to  facts  which, 
if  true,  demonstrate  his  in nocence.  But  as  there  is  sufficient  evidence — cogent 
and  certain  evidence — which,  if  true,  clearly  shows  defendant's  guilt,  and  as 
the  jury  are  the  j  udges  of  the  credibility  of  the  witnesses,  we  cannot  disturb  their 
verdict,  though  from  this  record  we  might  have  reached  a  different  conclusion 
from  that  arrived  at  by  the  jury. 

Though  the  point  is  not  presented  in  the  brief  of  counsel,  it  is  assigned  as 
error  that  the  court  belovf  erred  in  flrst  refusing  a  continuance,  and  then  in 
overruling  the  motion  for  new  trial.  We  have  very  carefully  considered  this 
assignment  in  connection  with  the  evidence  in  the  statement  of  facts;  and, 
while  some  of  the  desired  evidence  is  cumulative,  we  are  of  opinion  that  other 
facts,  to  be  established  by  the  testimony,  were  not  of  this  character,  and  were 
very  material  for  the  defense.  It  was  the  first  application,  and  due  diligence 
having  been  used  and  shown,  the  new  trial  should  have  been  granted.  For 
this  error  the  judgment  is  reversed,  and  the  cause  remanded. 


Broxon  v.  McDougal. 
(SuprcTne  Court  of  Texas.    February  21, 1888.) 

1.  Deed— Description— Variance. 

In  a  decree  of  court,  obtained  by  plaintiff^s  vendor,  establishing  a  lost  deed  in  his 
chain  of  title,  the  description  embraced  the  land  described  in  plaintiff's  petition  in 
an  action  to  try  title,  and  more.  All  subsequent  deeds  referred  to  the  lost  deed  for 
description.  Meld  no  variance  in  the  petition,  and  that  the  description  in  the 
deeds  was  sufficient  to  vest  title. 

2.  Trespass  to  Try  Title — Betterments— Instruction. 

In  an  action  to  try  title  to  land,  an  instruction  to  allow  plaintiff  for  rents  of  un- 
improved land,  and  to  allow  defendant  for  improvements  put  upon  the  land  in  good 
faith,  is  not  reversible  error,  where  a  general  verdict  is  returned  for  plaintiff,  with 
no  finding  as  to  rents  and  improvements. 
8.  Taxation— Tax  Title— Invalidity— Claim  por  Taxes  Paid. 

In  an  action  to  recover  land,  the  title  to  which  is  found  in  plaintiff,  where  defend- 
ant daims  under  a  tax  sale  which  is  void  for  insufficient  aeseription  of  the  land 
sold,  the  latter  cannot  recover  for  taxes  on  the  land  voluntarily  paid  by  him. 
i.  Limitation  op  Actions— Adverse  Possession— Province  op  Jury. 

In  an  action  to  try  title  to  land,  defendant's  claim  to  a  part  thereof  by  right  of 
adverse  i>osse88ion,  under  the  statute  of  limitations,  is  for  the  determination  of  the 
jury  upon  all  the  facts,  under  proper  instructions.* 

Commissioners'  decision.  Appeal  from  district  court,  Houston  county; 
Anson  Kainey,  Judge. 

Action  brought  by  John  McDougal  against  Enoch  Broxon,  to  try  title  to 
laud,  part  of  which  defendant  claimed  under  a  purchase  at  tax  sale,  and  part 

*  As  to  what  constitutes  adverse  possession  see  McLaughlin  v.  Del  Re,  (Cal.)  16  Pac 
Rep.  881,  and  note. 
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by  right  of  adverse  possession  for  the  statutory  period.  Among  other  things, 
the  court  instructed  the  jury  to  allow  defendant  for  improvements  put  upon 
the  land  in  good  faith,  and  in  the  belief  that  be  was  owner.  Judgment  for 
plaintiff,  and  defendant  appeals. 

Acker,  J.  The  first  four  assignments  of  error  present  the  questions:  (1) 
Of  the  sufficiency  of  the  description  of  the  land  as  given  in  the  deeds  under 
which  appellee  claims;  and  (2)  variance  between  the  description  of  the  land 
sued  for,  as  given  in  the  petition,  and  description  given  in  the  deeds  under 
which  appellee  claims.  Appellant  contends  that  the  deeds  are  void  for  in- 
sufficiency of  description  of  the  land  attempted  to  be  conveyed,  and  that  "the 
description  in  the  petition  and  in  such  deed  are  not  the  same."  We  think 
these  questions  were  conclusively  settled  adversely  to  appellant  by  the  decision 
of  tills  court  on  a  former  appeal  in  this  case.  63  Tex.  195.  There  has  been 
no  change  in  the  pleadings,  affecting  these  questions,  since  the  case  was  re- 
versed and  remanded,  and  we  discover  no  substantial  difference  in  the  evi- 
dence  adduced  on  the  two  trials,  relating  to  these  questions.  Appellee  de- 
raigns  title  through  a  deed  from  Barnett  and  wife  to  Wade  and  Wilson, 
which,  as  well  as  the  record  of  it,  had  been  destroyed.  McCall,  appellee's  im- 
mediate vendor,  brought  suit  to  substitute  this  lost  deed;  and  on  the  16th  of 
September.  1880,  in  the  district  court  of  Houston  county,  a  decree  was  ren- 
dered in  that  case,  establishing  the  fact  that  Barnett  and  wife,  on  the  22d  of 
November,  1855,  executed  and  delivered  to  Wade  and  Wilson  a  deed  for  the 
land  described  in  that  decree,  and  substituting  said  deed.  That  decree  also 
divested  the  title  of  the  Barnett  heirs  to  the  land,  and  vested  it  in  McCall. 
All  subsequent  conveyances,  through  which  appellee  claims,  describe  the  land 
as  being  the  southern  portion  of  the  John  Moore  league,  and  refer  to  the  deed 
from  Barnett  and  wife  to  Wade  and  Wilson  for  more  particular  description. 
It  was  decided  on  the  former  appeal  that  the  description  of  the  land  given  in 
the  deeds  was  sufficient,  and  tiiat  such  description  covered  the  land  described 
ill  the  petition.  Without  repeating  the  reasons  given  for  these  conclusions, 
we  will  only  say  that  we  think  that  the  fact  that  the  description  given  in  the 
deeds  covers  more  land  than  is  sued  for  does  not  constitute  a  variance.  On 
the  former  appeal,  the  judgment  of  the  court  below  was  reversed,  because  of 
error  committed  by  the  trial  court  in  admitting  in  evidence,  over  objection  of 
defendant,  Broxon,  then  and  now  appellant,  a  certified  copy  from  the  records 
of  San  Augustine  county  of  a  deed  of  sale  for  the  land  in  controversy,  pur- 
porting to  have  been  executed  by  the  original  grantee  to  one  Hotchkiss,  the 
paper  being  a  certified  copy  of  a  copy  which  had  been  recorded  in  San  Au- 
gustine county  in  1836. 

The  fifth  assignment  of  error  is:  **The  court  erred  in  its  charge  to  the  jury 
in  respect  to  improvements,  and  especially  in  instructing  the  jury  to  allow 
rents  for  unimproved  land."  The  jury  returned  a  general  verdid;  in  favor 
of  appellee,  upon  which  judgment  was  rendered  .for  the  land.  There  was  no 
finding  by  the  jury  as  to  the  improvements  or  rent,  nor  was  the  judgment 
rendered  for  either.  If  it  was  admitted  that  this  charge  was  erroneous,  it  is 
evident  that  it  did  not  operate  prejudicially  to  the  rights  of  appellant,  for  the 
general  verdict  in  favor  of  the  appellee  was  a  finding  adverse  to  appellant** 
claim  for  improvements.  We  think  there  is  no  error  here  of  which  appellant 
can  complain. 

The  sixth  and  seventh  assignments  of  error  relate  to  the  charge  given,  and 
the  special  instructions  asked  by  appellant  and  refused  by  the  court,  on  the 
subject  of  appellant's  claim  for  taxes  paid  on  the  land  by  him.  It  is  insisted 
that  he  was  entitled  to  recover  of  appellee  the  taxes  paid,  and  that  the  court 
erred  in  refusing  to  so  instruct  the  jury.  Appellant  claimed  to  have  pur- 
chased about -1,700  acres  of  land,  the  northern  portion  of  the  league  survey, 
at  tax  sale  made  in  1867,  but  received  no  deed  therefor,  only  a  certificate  f  ronx 


Digitized  by  VjOOQIC 


Tex.]  m'cuxxouoh  v.  m'cullough.  593 

the  assessor.  Appellee  claimed,  and  brought  this  suit  to  recover,  the  south- 
ern portion  of  the  league.  But,  if  appellant  had  purchased  at  tax  sale  1,700 
acres  of  the  southern  portion  of  the  league,  and  obtained  tlie  ofUcer^s  deed 
therefor,  it  would  have  constituted  no  basis  for  a  claim  against  the  owner  for 
taxes  then  or  subsequently  paid;  for  it  has  been  repeatedly  decided  by  this 
court  that  a  tax  deed  for  land  sold  for  non-payment  of  taxes,  containing  no 
other  description  of  the  land  than  that  given,  is  void.  Whatever  taxes  ap- 
pellant paid,  he  paid  voluntarily,  and  the  court  did  not  err  in  Instructing  the 
jur>'  that,  before  they  could  return  a  verdict  for  taxes  paid,  they  must  believe 
from  the  evidence  that  appellant  paid  the  taxes  at  the  request  of  appellee. 

Appellant's  claim  to  160  acres  of  the  land,  under  the  statute  of  10  years*  lim- 
itation, was  for  the  del  imination  of  the  jury.  The  court  correctly  charged 
the  jury  as  to  the  law  upon  this  subject,  the  jury  found  against  him,  and  we 
think  the  verdict  is  well  supported  by  the  evidence.  There  is  no  error  in  the 
record  requiring  reversal,  and  we  are  of  opinion  that  the  judgment  of  the 
court  below  should  be  affirmed. 

Willie,  C.  J.  Report  of  the  commissioners  of  appeals  examined,  opinion 
adopted,  and  judgment  affirmed. 


McCULLOUOH  C.  McCULLOUGH. 

{Supreme  Court  of  Teacas.    February  10, 1888.) 

DivoBCE— Pregnancy  before  Marriage— Presumption. 

Where  a  husband  sues  for  a  divorce  because  his  wife  gave  birth  to  a  fully-devel- 
oped child  three  and  a  half  months  after  the  marriage,  but  produces  no  proof  to 
rebut  the  presumption  that  he  is  the  father  of  the  cmld,  his  petition  must  be  re- 
fused. 

Appeal  from  district  court,  Houston  county;  F.  A.  Williams,  Judge. 
This  waaa  suit  for  divorce  by  David .  McOullough  against  Josephine  Mc- 
Gullough.    Divorce  refused,  and  plaintiff  appeals. 
Cooper  i&  Moore,  for  appellant. 

Willie,  C.  J.  This  is  a  suit  for  divorce  brought  by  the  appellant  against 
the  appellee,  he  alleging  that  he  was  married  to  her  on  the  4th  of  March,  1885, 
and  that  they  lived  together  as  man  and  wife  until  the  30th  of  August  there- 
after; and  that  on  the  20th  of  June,  1886,  three  and  one-half  months  after 
their  marriage,  she  gave  birth  to  a  fully-developed  child,  and  that  he  did  not 
know  until  its  birth  but  that  it  was  his  child.  He  claimed  that  the  fact  of  her 
pregnancy  was  not  made  known  to  him  by  his  wife  before  their  marriage;  that 
she  had  thereby  perpetrated  a  fraud  upon  him;  and  that  her  condition  at  mar- 
riage was  an  impediment  that  rendered  the  contract  of  marriage  void.  The 
marriage,  and  birth  of  a  seven  or  eight  months^  child  within  three  and  one- 
half  months  thereafter  was  proved;  and  it  was  shown  by  two  witnesses  that 
they  were  present  at  the  marriage,  and  did  not  notice  that  the  appellee  was 
pregnant;  and  it  was  shown  that  the  appellant  lived  with  her  as  a  husband 
until  some  time  after  the  birth  of  the  child,  and  then  left  her;  but,  upon  leav- 
ing, tried  to  persuade  her  to  go  with  him.  The  court  below  refused  the  di- 
vorce, and  the  plaintiff  appealed.  There  was  no  proof  as  to  who  was  the  father 
of  the  child,  and  in  such  cases  the  presumption  is  that  it  is  the  child  of  the 
husband.  Reynolds  v.  Reynolds,  3  Allen ,  605, 610;  Hemmenway  v.  Tonmer,  1 
Allen,  209;  Phillips  v.  Allen,  2  Allen,  453.  This  presumption  should  be  over- 
come by  some  proof  to  the  contiary ;  but  in  this  case  the  evidence  tended  rather 
to  strengthen  the  presumption.  The  appellant  and  appellee  associated  together 
for  a  year  before  the  marriage,  and  during  a  portion  of  the  time  were  engaged 
to  be  married.  There  is  no  evidence  to  show  that  she  kept  company  with  any 
other  man  during  that  period,  or  that  any  one  else  was  suspected  of  improper 
v.Te.w.no.S — 38 
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intimacy  with  her.  After  the  marriage,  too*  the  appellee  lived  with  her  as  a 
husband  for  a  considerable  period,  during  which  he  must  have  known  that 
she  was  with  child,  and  must  have  known,  too,  that  it  had  been  b.^otten  be- 
fore the  marriage.  Yet  he  made  no  complaint  or  inquiry  as  to  her  situation, 
but  acted  in  all  respects  as  the  father  of  the  child  would  have  done  under  like 
circumstances.  Continuing  to  acknowledge  such  a  person  as  his  wife  was  al- 
most proof  positive  that  the  child  was  his  own,  or  that  he  believed,  and  had 
good  reason  to  believe,  this  to  be  the  fact.  It  is  true  that  the  appellant  alleges 
that  because  of  his  youth  and  inexperience  he  did  not  know  anything  al)0ut 
such  matters,  and  did  not  know  that  the  child  was  not  his,  until  after  it  was 
born;  but  there  is  no  proof  on  this  subject,  and  the  presumption  from  the  al* 
legation  itself  is  that  he  believed  the  child  to  be  his,  until  its  appearance  con- 
vinced him  to  the  contrary.  But  the  evidence  showed  that  he  tried  to  per* 
suade  his  wife  to  go  and  live  with  him  after  the  child  was  born,  which  tends 
to  show  that  he  still  believed  it  to  be  his  own.  It  is  settled  law  that  the  hus- 
band cannot  have  the  marriage  annulled  because  the  wife  was  with  child  by 
him  at  the  date  of  the  marriage.  If  a  condition  of  pregnancy  at  that  time  U 
under  any  circumstances  an  impediment  to  marriage,  it  must  be  because  it 
will  impose  upon  the  husband  a  spurious  offspring.  Reynolds  v.  Reynolds, 
supra.  If,  on  the  contrary,  it  yields  him  as  the  Urst  fruits  a  child  of  which 
he  is  the  father,  the  contract  cannot  be  annulled,  as  its  object  is  in  nowise  de- 
feated. All  the  rights  and  privileges  to  which  the  husband  is  entitled  are  se- 
cured to  him,  and  he  cannot  complain  of  the  consequences  of  his  own  miscon- 
duct, especially  when  it  has  done  him  no  injury.  These  principles  are  abun- 
dantly supported  by  authority,  and  need  not  be  further  elaborated.  See  pre- 
ceding authorities;  also.  Long  v.  Long,  77  N.  C.  804.  The  presumption, 
strengthened  by  proof,  being  that  the  appellant  was  the  author  of  the  con- 
dition of  the  wife  at  marriage  for  which  he  seeks  to  annul  it,  and  no  proof 
to  the  contrary  having  been  produced,  we  think  he  showed  no  grounds  for 
divorce,  and  the  court  below  properly  refused  to  grant  his  p^itlon.  The  judg- 
ment is  affirmed. 


Willis  et  cU,  v.  MoIntyrb  et  al. 

(Supreme  Court  of  Texas.    February  14, 1888.) 

Payment— Application  of— General  Account— Note. 

A  ranning  account  between  debtor  and  creditor  was  settled  at  a  certain  date  by 
the  debtor  giving  his  note  for  the  amount  due.  Thereafter  the  creditor  continued 
to  supply  the  debtor  with  goods  on  general  account,  and  the  debtor  made  payments 
Bufflcient  to  have  discharged  the  note,  but  which  were  not  appropriated  to  the  pay- 
ment of  any  specific  part  of  the  indebtedness.  Prior  to  the  execution  of  the  note, 
and  while  part  of  the  indebtedness  included  in  it  existed,  the  debtor  made  a  parol 
gift  of  lanos  owned  by  him  to  his  daughters,  who  took  possession,  and  made  im- 
provements. Heldy  that  the  payments  would  be  applied  on  the  debts  first  in  time 
which  were  Included  in  the  note,  and  that  the  creditor  could  not,  after  the  debtor 
became  insolvent,  apply  the  payments  on  the  later  general  aocolint,  and  attach  the 
lands  donated  to  the  daughters,  in  a  suit  against  the  debtor  on  the  note.^ 

Appeal  from  district  court,  Grimes  county;  Norman  G.  Kittrell,  Judge. 

This  was  an  action  of  trespass  to  try  title,  brought  by  P.  J.  Willis  &  Bro. 
against  J.  C.  Mclntyre  and  others.  Judgment  was  rendered  for  defendants, 
and  plaintiffs  appeal. 

W,  W,  Meacheum  and  H.  H.  Boone,  for  appellants.  McDaniel  d*  Buffing^ 
ton,  for  appellees. 

8TAYTON,  J.  This  is  an  action  of  trespass  to  try  title  instituted  by  the  ap- 
pellants to  recover  316|  acres  of  land.     The  defendants  disclaimed  as  to  52 

'Ah  to  the  rules  govcraiug  tho  applioatiou  of  payments,  see  Darling  t.  Brown,  (Ky.) 
ante^  5(51,  and  note. 
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acres,  bnt  the  defendants  McJunkin  and  Garvin  asserted  title  to  the  residue. 
Mrs.Garrin  and  Mrs.  Junkin  were  daughters  of  J.  G.  Mclntyre,  who  was  the 
owner  of  the  land  prior  to  1878.  In  that  year  Mclntyre  made  a  parol  gift 
of  182  I  acres  of  the  land  to  his  daughter  Mrs.  Garvin,  and  her  husband* 
and  in  the  following  March  he  made  a  gift  in  the  same  manner  to  Mrs.  Mo* 
Junkin  and  her  husband  for  the  same  quantity  of  the  land.  These  parties  im-' 
mediately  after  the  gifts  were  made,  entered  into  possession  of  the  tracts  to 
them  severally  given,  and  have  continuously  held  them  since.  During  this 
time,  and  prior  to  the  time  appellant  caused  an  attachment  to  be  levied  on  the 
land,  Garvin  had  made  permanent  and  valuable  improvements  on  the  land 
given  to  himself  and  wife,  which  the  judge  trying  the  case  valued  at  $575; 
and  during  the  same  time  McJunkin  and  wife  had  make  like  improvements 
on  the  land,  given  to  them,  which  were  valued  at  $375.  The  land  was  woith 
about  $4  per  acre,  and  incumbered  with  a  vendor's  lien  for  about  $650,  which 
was  discharged  by  one  of  the  donees.  Subsequently  to  the  levy  of  a  writ  of  at- 
tachment sued  out  by  the  appellants,  in  an  action  brought  by  them  against  Mc- 
lntyre, the  latter  executed  deeds  to  the  persons  to  whom  he  had  made  verbal 
gifts,  in  accordance  with  the  gifta.  D^s  seem  to  have  been  prepared  soon 
after  the  gifts  were  made,  but  for  some  reason  were  not  executed  and  de- 
livered. On  February  22,  1881,  appellants  brought  an  action  against  Mcln- 
tyre on  a  note  for  $8,471.44,  executed  to  them  by  Mclntyre  March  1.  1880, 
and  due  on  October  1st  following.  In  that  case  a  writ  of  attachment  issued, 
which  was  levied  on  the  land  in  controversy  on  February  23,  1881.  A  judg- 
ment was  rendered  in  that  cause  against  Mclntyre  on  April  14, 1882,  fore- 
closing the  attachment  lien,  under  which  the  land  was  sold,  and  bought  by 
the  appellants,  wlio  received  a  deed  from  the  sheriff  dated  June  6, 1882.  This 
cause  was  tried  without  a  jury,  and  the  court  gave  conclusions  of  fact  and  law. 
From  the  conclusions  of  fact,  as  well  as  from  the  statement  of  facts,  it  ap- 
pears that  the  appellants  were  wholesale  merchants  doing  business  in  this  city, 
and  that  Mclntyre  was  a  retail  merchant  doing  business  in  Grimes  county, 
and  that  between  them,  from  about  the  year  1868,  a  business  had  l)een  con- 
ducted as  is  usual  between  such  merchants.  After  stating  that  statements  of 
balances  were  frequently  made  by  appellants,  the  third  finding  is  as  follows: 
'*That  such  balances  were  frequently  closed  by  note,  and  then  other  purchases 
were  made  on  open  account;  and  frequently,  when  notes  were  given  to  cover 
balances,  Mclntyre  bad  cotton  in  hands  of  plaintiffs.  When  cotton  was  sold, 
the  notes  or  open  balance  due  on  last  statement  and  amount  of  subsequent 
purchases  were  added  together  as  a  debt,  and  the  proceeds  of  cotton  credited 
against  it,  and  the  balance  again  brought  down,  and  thus  from  year  to  year; 
the  debt  being  for  a  greater  or  less  amount  against  Mclntyre,  as  payments 
were  appropriated  by  plaintiffs."  This  shows  the  general  course  of  dealing 
between  the  parties,  which  continued  until  about  December  7,  1880.  The 
fourth  finding  is  as  follows:  '* Mclntyre  bad  frequently  cotton  sufficient  in 
hands  of  plaintiffs  to  cover,  or  practically  so,  the  balances  stated  on  several 
settlements,  but  not  enough  to  cover  purchases  of  goods  and  drafts  paid  by 
plaintiffs  between  the  time  such  balances  were  struck  and  the  time  the  cotton 
was  sold  and  credited."  The  thirteenth  finding  was:  **Tliat  as  to  the  indebt- 
edness existing  to  Willis  &  Bro.  at  the  time  of  the  gifts,  Mclntyre  shipped 
ample  cotton  to  cancel  the  same,  but  continued  to  buy  other  goods."  After 
finding  that  tlie  gifts  were  not  made  with  fraudulent  intent,  the  court  found 
'^that  in  a  legal  sense,  and  under  all  the  facts,  Mclntyre  was  in  such  condition 
of  solvency  at  the  time  of  the  gifts  as  to  warrant  him  in  making  them,  and 
to  leave  him  abundantly  able  to  pay  his  debts  then  existing. "  Mclntyre  stated 
that  in  the  spring  of  1880  he  '*  went  down  and  made  a  bill  of  about  $3,000, 
more  or  less.  I  told  W.  &  Bro.  I  could  not  pciy  the  bill  till  fall,  and  he  said, 
'dose  it  by  note,'  and  I  did  so;  and  that  was  the  note  1  was  sued  on  in  Gal- 
veston.   I  owed  nothing  but  that  note,  and  had  cotton  in  the  hands  of  Willis 
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&  Bro.,  which  they  agreed  to  place  as  a  credit  on  the  note.  They  sold  and 
placed  as  a  credit,  but  not»  it  seems,  on  the  note.  I  shipped  cotton  enough  to 
cover  note,  and  more;  am  sure.*'  He  further  stated  that  the  note  for 
•3,471.44,  due  October,  1880,  was  for  goods  bougliton  the  day  it  was  executed, 
and  not  for  balances.  The  account  of  appellants  offered  in  evidence  shows 
that  Mclntyre  was  credited  by  $2,695.95  of  date  February  26, 1880,  which  was 
the  net  proceeds  of  50  bales  of  cotton;  that  on  February  11, 1881,  he  was  cred- 
ited with  $2,218.31  as  the  net  proceeds  of  45  bales;  and  that  on  March  1, 1881, 
he  was  credited  with  $149.42  as  the  net  proceeds  of  3  bales  of  cotton.  On 
September  25, 1880,  he  was  credited  by  cash  $1,000,  and  on  October  9th  with 
a  like  sum.  After  the  execution  of  the  note  made  the  basis  of  the  attachment 
suit,  Mclntyre  bought  goods  to  the  value  of  something  less  than  $3,700;  and 
on  statement  of  account  made  March  1,  1881,  the  balance  in  favor  of  appel- 
lants was  $3,100.32.  The  evidence  of  Mclntyre  as  to  the  agreement  to  ap- 
propriate the  proceeds  of  cotton  to  the  payment  of  the  note  on  which  the  judg- 
ment in  favor  of  appellants  was  obtained  was  not  controverted,  but  all  the 
credits  to  which  we  have  referred  were  placed  on  the  general  account  into 
wiiich  the  note  was  carried.  The  account  offered  in  evidence  by  the  appel- 
lants shows  that  on  March  25, 1880,  the  note  for  $3,471.44  evidenced  the  only 
matter  of  indebtedness  between  them,  and  if  that  was  given  for  goods  bought 
on  the  day  of  its  execution,  appellants  were  not  antecedent  creditors  who 
would  have  right  to  attack  the  gifts  made  by  Mclntyre  to  his  children.  Before 
the  date  of  that  note  the  donees  were  in  possession  of  the  land,  as  were  thej 
wlien  it  was  executed;  and  the  appellants,  as  subsequent  creditors,  having 
notice  of  their  rights,  could  not  look  to  that  property  for  the  payment  of  their 
debt.  If  l^he  note  for  $3,471.44  included  balances  existing  at  the  time  the 
gifts  were  made,  as  well  as  the  price  of  goods  sold  at  the  time  of  its  execution, 
which  is  evidently  true,  if  the  appellants^  statement  of  the  account  is  correct, 
then  the  appellees  would  have  the  right  to  have  the  proceeds  of  cotton  applied 
to  its  payment,  if  it  was  the  agreement  between  appellants  and  Mclntyre  that 
this  should  be  done.  Whether,  in  the  absence  of  such  an  agreement,  they 
could  assert  such  a  right  against  an  actual  appropriation  made  by  the  appel- 
lants in  the  absence  of  an  appropriation  by  Mclncyre  need  not  be  considered. 
It  appears  that  the  note  of  date  March  1,  1880,  was  carried  into  the  general 
account  by  appellants,  and  that  the  judgment  obtained  on  it  was  only  for  the 
balance  due  on  the  general  account ;  and  it  does  not  appear  that  payments 
made  by  Mclntyre  were  appropriated  to  any  particular  parts  of  the  general  ac- 
count, except  as  this  may  have  been  done  by  bringing  suit  on  February  22, 
1881,  on  the  note  executed  March  1, 1880.  It  appears  from  the  statement  of  ac- 
count made  by  the  appellants  that  Mclntyre  was  indebted  to  them  $5,078.30 
on  January  1,  1878.  "From  January  1, 1878,  to  December  1, 1878,  Mclntyre 
paid  $6,230.74,  and  in  same  time  bought  $5,950.65,  leaving  a  credit  of  $280.09. 
From  December  1, 1878,  to  June  7, 1879,  Mclntyre  paid  $4,191.91,  and  bought 
$5,459.09,  (but  of  this  only  $853.86  was  bought  before  the  last  gift  was  made.) 
increasing  his  account  $1,267.18.  From  June  1,  1879,  to  January,  1880,  Mc- 
lntyre paid  $5,044.40,  nearly  all  of  which  was  offset  by  purchases.  *'  From 
January  1, 1880,  to  January  1. 1881,  he  paid  $2,065.97,  and  received  $1,447.44; 
and  between  January  1,  1881,  and  January  1,  1882,  he  paid  $2,367.73,  which 
was  passed  to  his  credit  on  the  general  account,  as  wei*e  all  payments  made. 

From  this  statement  it  will  be  seen  that  more  money  was  paid  by  Mclntyre 
on  the  general  account,  if  his  statement  as  to  the  agreement  as  to  appro- 
priation of  proceeds  of  cotton  is  not  true,  than  was  necessary  to  extinguish 
all  indebtedness  accruing  prior  to  the  time  the  gifts  were  made.  The  account 
as  presented  must  be  deemed  one  continuous  account;  and  as  there  is  no  claim 
that  payments  were  credited  to  specific  items  of  the  account  by  the  appeUauta 
prior  to  February  22, 1881,  we  see  no  reason  why  the  ordinary  rule  for  theap- 
propnation  of  payments  should  not  be  enforced  in  this  case.    It  would  have 
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been  the  right  of  Mclntyre  to  have  the  payments  appropriated  as  he  desired, 
and»  in  the  absence  of  any  appropriation  by  him,  it  was  the  right  of  the  ap- 
pellants to  make  the  appropriation  as  they  thought  most  to  their  interest,  pro- 
vided the  right  of  no  third  person  had  intervened  before  they  exercised  this 
right.  Where  there  is  a  continuous  account,  consisting  of  many  iteras,  if  no 
appropriation  of  payments  is  made  by  either  party,  they  will  be  applied  ac- 
cording to  the  priority  of  time.  The  first  item  on  the  debt  will  be  discharged, 
or  so  far  satisfied  as  the  first  payment  may  extend,  and  in  this  order  will  every 
payment  be  appropriated.  This  is  the  rule  asserted  by  all  the  authorities.  It 
has  been  given  application  in  cases  much  like  the  present.  Bodenham  v. 
Purehcu,  2  Barn.  A  Aid.  46;  Truaoott  v.  King,  6  N.  Y.  147;  Harriaon  v.* 
JohnaUm,  27  Ala.  452;  Campton  v.  Pratt,  105  Afass.  255.  Not  having  ap- 
propriated the  payments  made  until  the  rights  of  the  persons  holding  undee 
Mclntyre  were  such  as  might  he  enforced  against  him,  could  the  appellants 
thereafter  make  the  appropriation  in  such  manner  as  to  affect  their  rights? 
Tlie  court  below,  in  effect,  held  not.  The  right  of  the  creditor,  as  between 
him  and  the  debtor,  who  has  not  appropriated  a  payment,  at  anytime  to  make 
the  appropriation,  has  been  recognized;  but  this  right  has  been  denied  even 
when  its  exercise  would  only  affect  the  right  of  one  holding  through  the  debtor 
by  a  conveyance  fraudulent  as  to  creditors  existing  at  the  time  the  convey- 
ance was  made.  This  was  held  in  Miller  v.  Miller^  23  Me.  24,  upon  the 
ground  that,  as  between  the  grantor  and  such  a  grantee,  the  conveyance  is 
binding ;  and  as  no  one  other  than  a  creditor  holding  a  prior  debt  can  assert  its 
invalidity,  even  such  a  grantee  may  show  that  on  proper  appropriation  of  pay- 
ments the  creditor  had  no  debt  at  the  time  the  conveyance  to  himself  took 
effect.  In  Barker  v.  Conrad,  12  Serg.  &  R.  801,  it  appeared  that  a  lumber 
merchant  had  separate  liens  for  lumber  furnished  for  two  houses,  and  re- 
ceived a  payment  from  the  debtor  of  which  no  actual  appropriation  was  made 
by  the  debtor  or  creditor  until  after  a  purchaser  without  notice  of  the  lien  had 
acquired  title  to  the  property  on  which  one  of  the  liens  existed,  when  thecred-^ 
itor  attempted  to  appropriate  the  payment  made  on  the  debt  to  secure  which 
a  lien  might  have  been  perpetuated  by  filing  his  lien,  which,  however,  was 
not  done.  It  was  held  that  his  right  then  so  to  appropriate  the  payment  was 
lost,  and  the  payment  made  was  appropriated  on  the  debt  that  firat  accrued. 
In  Berghaua  v.  Alter,  9  Watts,  886,  it  appeared  that  Berghaus  had  purchased 
at  different  times  several  bills  of  goods  on  a  credit,  and  gave  note  therefor, 
with  security,  which  was  payable  in  12  months,  and  subsequently  he  made 
other  purchases  on  the  same  terms  before  the  note  became  due,  after  which 
he  made  payments  which  were  credited  generally  on  the  books  of  Alter,  with- 
out any  specific  appropriation.  The  seller  subsequently  attempted,  with  tlie 
consent  of  the  buyer,  to  appropriate  the  payments  to  the  debts  last  created,, 
but  the  court  said:  ''it  is  true,  however,  that  a  different  appropriation  was 
made  afterwards  between  the  plaintiff  and  George  H.  Berghaus,  but  this  was 
some  time  after  the  law  had  interposed  itself,  and  made  the  appropriation 
which  would  go  in  discharge  of  the  debt  for  which  the  note  was  given.  And 
had  no  one  been  interested  in  the  appropriation  made  by  law  of  the  moneys 
previously  received,  it  would  have  been  perfectly  competent  for  them,  by  their 
subsequent  agreement,  to  have  changed  the  appropriation  so  made  by  law  as 
they  pleased.  But  then  the  previous  appropriation  made  by  law  went  to  dis- 
charge the  defendant  below,  who,  being  a  mera  surety,  derived  no  benefit 
whatever  from  the  debt;  and,  being  once  discharged  from  his  liability  as  such, 
his  obligation  could  not  be  revived. "  Many  other  cases  assert  the  same  prin- 
ciples. Harriaon  v.  JohnaUm,  27  Ala.  452;  Compton  v.  Pratt,  105  Mass. 
257.  These  cases  deny  the  right  of  the  creditor  at  all  times  and  against  all 
persons  to  appropriate,  when  the  debtor  has  not  done  so;  and  if  the  law  for- 
bids this  on  account  of  equities  arising  between  a  principal  and  surety,  and  in 
such  cases,  in  the  absence  of  an  actual  appropriation  by  the  debtor  or  cred- 
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itor  at  the  time  the  pH>7nent  is  made»  appropriates  it  on  the  oldest  items  of  a 
general  account  consisting  of  items  bought  at  different  times,  we  see  no  rea- 
son why  the  same  protection  should  not  be  given  to  one  having  equities  against 
the  debtor  such  as  would  authorize  against  him  a  decree  for  specific  perform- 
ance of  a  verbal  gift  of  land.  In  the  one  the  security — a  person — ^is  discliarged 
by  the  appropriation  the  law  makes;  in  the  other,  the  property  ought  to  be 
relieved  from  liability— discharged  from  suretysliip — by  the  operat.on  of  the 
same  law  whenever  equities  calling  for  thisiiave  existence  between  the  debtor 
and  a  third  person.  The  court  found  that  the  verbal  gifts  were  not  made  with 
an  intention  to  defraud,  and  the  mere  fact  that  Mclntyre  may  have  been  in 
debt  at  the  time  he  made  them  will  not  invalidate  them.  But  it  is  claimed 
that,  exclusive  of  the  property  given  to  his  children,  he  had  not  sufficient  sub- 
ject to  execution  and  openly  held  to  pay  all  thedebts  he  then  owed.  The  court 
found  to  the  contrary,  and  an  examination  of  all  the  evidence  would  not  jus- 
tify our  holding  that  the  finding  was  incorrect.  In  fact,  if  the  evidence  in- 
troduced by  the  appellees  is  to  be  believed,  Mclntyre  had  ample  means  to  pay 
all  his  debts  until  1881,  when  by  a  misfortune  not  to  be  anticipated  he  suf- 
fered a  loss  which  deprived  him  of  capacity  to  do  so.  For  nearly  two  years 
after  the  gifts  were  made,  and  while  the  facts  were  transpiring  on  which  the 
equities  of  the  appellees  are  based,  with  notice  of  them  the  appellants  continued 
to  extend  large  credit  to  Mclntyre,  as  is  evidenced  by  the  account  tliey  render. 
The  court  also  held  that  the  facts  shown  were  such  as,  between  Mclntyre  and 
his  daughters  and  their  husbands,  would  entitle  the  latter  to  specific  perform- 
ance of  the  verbal  gifts,  and  we  are  not  prepared  to  hold,  looking  to  all  the 
evidence,  that  this  holding  was  erroneous.  Curlin  v.  Hendricks,  35  Tex. 
225;  Mui-phy  v.  Stell,  43  Tex.  123;  Willis  v.  Matthews,  46  Tex.  478;  Van 
Bibber  v.  Mathis,  52  Tex.  409.  From  this  it  follows,  even  if  we  could  hold 
that  the  judgment  through  which  the  appellants' claim  was  rendered  on  a  debt 
created  before  the  verbal  gifts  were  made,  that  the  judgment  must  be  af- 
firmed, and  it  is  so  ordered. 


DwYER  t).  City  of  Brenham. 
iSupreme  Court  of  Texas.    February  14, 1888.) 

1.  Custom  xhd  Usaob— Contracts— Pbixting  and  Binding  Books— Ratb  p«b  Paqb. 

A  city  agreed  to  pay  for  the  printing  and  binding  of  its  ordinances  "at  the  rate  of 
$1.12>^  per  page  for  the  first  100  copies^  and  for  each  additional  copy  over  100  at  the 
rate  of  oO  cents  per  page ;  the  city  to  take  not  less  than  125  copies.  ^  Heldy  that  pa^ 
rol  evidence  was  admissible  to  snoyv  that,  according  to  the  usage  of  printers,  tois 
was  an  agreement  by  the  city  to  take  100  copies  at  tne  rate  of  $1.12>^  for  each  page 
in  one  of  the  copies,  and  25  additional  copies  at  60  cents  for  each  page  in  one  of 
them. 

2.  Courts— Jurisdiction— Amount  in  Disputb. 

Where  the  language  of  a  contract  is  such  that  on  its  face  the  plalntlH  may  hon- 
estly think  himself  entitled  to  recover  a  much  larger  sum  than  $500,  the  allegations 
of  the  complaint,  and  not  the  amount  he  is  really  entitled  to,  will  determine  the  ju- 
risdiction of  the  district  court 

Appeal  from  district  court,  Washington  county;  B.  McFarland,  Judge. 
C,  R,  Breedlove  and  Frank  Keefer^  Jr.,  for  appellant  Dwyer.    Beauregard 
Bryan,  for  city  of  Brenham. 

Willie,  C.  J.  This  is  a  suit  by  Dwyer  to  recover  of  the  city  of  Brenham 
$28,752.52,  for  work  performed  by  William  Pressly  in  printing  and  binding 
the  ordinances  of  that  city.  The  work  was  done  under  an  express  contract, 
and,  after  Pressly  had  received  $90  in  part  payment  of  his  services,  he  trans- 
ferred the  balance  due  to  Dwyer.  Judgment  went  below  in  favor  of  Dwyer 
for  $223.66,  and  from  this  judgment  both  parties  appealed.  Dwyer  claims 
that  he  should  have  recovered  $23,752.50,  and  the  city  claims  that  his  real 
demand  was  too  small  to  be  within  the  jurisdiction  of  the  district  court. 
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Whether  Dwyer  was  entitled  to  more  mon^  than  be  recovered,  depends  upon 
whether  he  has  placed  the  proper  construction  upon  this  portion  of  the  con- 
tract, viz.:  ''When  said  work  [that  is,  the  printing  and  binding  of  Uie  ordi- 
nances] is  complete,  delivered,  and  accepted,  the  city  is  to  pay  for  the  same  at 
the  rate  of  one  dollar  twelve  and  a  half  cents  per  page  for  the  first  one  hun- 
dred copies,  and  for  each  additional  copy  desired  over  one  hundred  they  are  to 
pay  at  the  rate  of  sixty  cents  per  page.  The  city  is  to  take  not  less  than  one 
hundred  and  twenty-flve  copies.** 

Dwyer's  contention  is  that  this  bound  the  city  to  pay  $1.12^  per  page  for 
all  the  pages  contained  in  100  copies,  and  60  cents  per  page  for  ail  contained  in 
the  additional  25  copies  to  be  furnished  over  and  above  the  100;  but  we  do  not 
think  that  this  is,  by  any  means,  the  necessary  construction  of  the  language. 
We  think  it  susceptible  of  the  construction  that  the  city  was  to  take  100  copies  at 
#1.12|  for  each  page  in  one  of  the  copies,  and  25  additional  copies  at  60  cents 
for  esich  page  in  one  of  them.  But,  if  this  was  not  the  meaning  of  the  lan- 
guage as  it  appears  upon  the  face  of  the  contract,  it  was  shown  that,  accord- 
ing to  the  usage  of  printers,  this  is  the  proper  meaning  to  attach  to  it.  The 
court  admitted  evidence  to  this  effect,  and  the  action  is  assigned  as  error.  It  is 
now  well  settled  that  ''custom  may  control  and  vary  the  meaning  of  words,  giv- 
ing, even  to  such  words  as  those  of  number,  a  sense  entirely  different  from  that 
which  they  commonly  bear,  and  which,  indeed,  by  the  rules  of  language,  and 
in  ordinary  cases,  would  be  expressed  by  another  word."  2  Pars.  Gont  537; 
Smith  V.  Wilson,  8  Barn.  &  Adol.  728;  Hinton  v.  Loeke,  5  Hill,  487;  Soutier 
V.  Kellerman,  18  Mo.  509.  In  the  first  case  cited,  where  the  contract  by  the 
lessee  Was  to  leave  10,000  rabbits  on  a  warren,  it  was  held  that  parol  evidence 
was  admissible  to  show  that,  by  the  custom  of  the  county  where  the  lease  was 
made,  the  word  "thousand,"  as  applied  to  rabbits,  denoted  100  dozen,  or 
1,200.  In  the  second  case  a  day  was  shown  by  custom  to  mean  10  hours, 
though  in  ordinai-y  acceptation  it  meant  24.  A  man  that  worked  twelve  hours 
and  one-half  was  allowed  to  charge  for  one  day  and  one-fourth.  In  the  third, 
a  contract  to  deliver  4,000  shingles  was  held  to  be  fulfilled  by  the  delivery  of 
4,500  in  four  bundles  of  a  certain  size;  it  having  been  proved  that  the  usage 
of  the  lumber  trade  was  to  regard  a  package  of  shingles  of  certain  dimensions 
as  containing  1,000  shingles,  without  reference  to  the  number  actually  con- 
tained within  it.  The  law  seems  to  be  that,  "where  there  is  nothing  in  the 
agreement  to  exclude  the  inference,  the  parties  are  always  presumed  to  contract 
in  reference  to  the  usage  or  custom  which  prevails  in  the  particular  trade  or 
business  to  which  the  contract  relates;  and  the  usage  is  admissible  for  the 
purpose  of  ascertaining  with  greater  certainty  what  was  Intended  by  the  par 
ties. "  Hinton  v.  Locke,  supra.  This  vie  w  is  adopted  by  emi  nent  text  w  riters, 
and  seems  not  to  be  disputed  by  any  decision  to  which  we  have  been  referred. 
Browne,  Usages  &  Gust.  80;  Lawson,  Usages  &  Gust.  367  et  seq,;  2  Whart.  E  v. 
§§  960,  961a.  The  evidence  is  admitted  in  some  courts  on  the  ground  that 
the  case  is  that  of  a  latent  ambiguity,  which  may  be  explained  by  parol  testi- 
mony. Avery  v.  Stewart,  2  Gonn.  69.  Here,  there  was  nothing  in  the  evi- 
dence inconsistent  with  the  language  itself;  or  if  so,  and  the  language  is  to  re- 
ceive the  literal  construction  claimed  by  Dwyer's  contract,  it  is  absurd. — such 
a  one  as  no  sane  person  would  have  entered  into.  The  parol  proof  rendered 
it  reasonable  and  fair;  and  such  is  the  construction  that  contracts  should  re- 
ceive when  it  does  no  violence  to  their  terms.  We  think  the  proof  was  prop- 
erly admitted.  The  explanation  given  by  this  evidence  was  confirmed  by  the 
further  proof  that  Pressly,  the  original  contractor,  so  understood  his  agree- 
ment with  the  dty  of  Brenham;  presenting  his  bill  prepared  under  the  con- 
struction given  to  it  by  the  usage  of  printers,  and  receiving  a  payment  upon 
the  bill  as  thus  made  out.  It  is  also  otherwise  shown  that  the  understanding 
of  all  parties  to  the  contract  was  in  accordance  with  what  usage  and  custom 
gave  it.    When  the  custom  was  fully  proved,  and  not  in  any  manner  contra* 


Digitized  by  VjOOQIC 


600  80UTUWJE8TUUN   REPpRTEIU  [ToX. 

dieted,  we  think  that  no  harm  could  arise  from  strengthening  the  oonstruo- 
tion  by  the  introduction  of  evidence  to  show  that  it  was  in  aocordanoe  with 
the  intention  of  the  parties.  It  may  be  added  that,  if  the  contract  were  such' 
as  the  plaintiff  claims  it  to  be,  we  should  not  hesitate  to  hold  it  so  unoonscion* 
able,  and  beyond  all  reason,  that  the  corporation  had  no  right  to  bind  itself 
for  its  performance,  and  we  would  refuse  to  enforce  it.  We  think,  however, 
that  there  was  enough  on  the  face  of  the  contract  to  render  its  oonstruotion 
sufficiently  uncertain  to  authorize  the  plaintiff  to  bring  the  suit  in  the  district 
court  without  attempting  a  fraud  upon  its  jurisdiction.  The  plaintiff  may 
have  been  honestly  mistaken  as  to  the  amount  he  was  entitled  to  recover  un* 
der  the  contract,  and  may  have  supposed  that  he  was  entitled  to  the  full 
amount  which  would  have  been  due  him  upon  his  construction  of  the  instra- 
ment,  though  his  assignor  had  been  willing  to  settle  upon  an  interpretation 
which  would  have  given  him  less  than  9500.  In  a  similar  case,  where  the 
mistake,  though  of  law,  seemed  to  be  honest,  this  court  held  that  the  aUega^ 
tions  of  the  petition,  and  not  the  amount  which  the  party  was  entitled  to  re* 
cover,  determined  the  jurisdiction.  Tidball  v.  Biehoff,  66  Tex.  58.  We  see 
no  reason  to  doubt  the  correctness  of  that  decision;  and,  holding  that  theoourt 
below  was  correct  in  ail  its  rulings,  that  judgment  is  affirmed. 


Chatham  et  oZ.  «.  JoNsas. 
{Suprtme  Cowrt  of  Texa$.    February  14, 1888.) 

1.  Fraud— Failurs  to  Rxad  Contkact— Nrgltobngr. 

In  an  action  on  a  written  contract,  which  was  read  to  defendant  by  pbdntMh' 
agent,  and  which  the  former  disputea  on  the  ^rround  of  fraud,  where  be  teetlflea 
that  he  had  no  spectadee  and  could  not  read  without  them  unless  the  writing  was 
plain,  his  negligence  in  failing  to  read  the  contract  before  signing  it  is  a  question 
for  the  jury.* 

9.  BAinr— Rbcoonition  op  CozrniAcrr— Datb  or  Dblivrrt— Lrttbb. 

In  an  action  on  a  written  oontraot  for  the  sale  of  machinery,  specifying  on  or 
about  September  Ist  as  the  date  of  deliyery,  where  defendant  claims  that  the  date 
agreed  upon  was  August  aoth,  a  letter  from  him  to  plaintiffs,  dated  August  23d, 
saying:  '^If  the  goods  are  not  here  in  a  few  days,  *  *  *  I  oannot  wait  any 
longer,  **  is  not  a  recognition  of  the  oontraot  as  signed. 

8.  SaMB— lONORAlTOR  OP  TBRMB— -BviDBVCB. 

In  an  action  on  a  written  contract,  whose  terms  defendant  disputes  on  the  ffround 
of  fraud,  he  mav  testify  that  he  would  not  have  signed  the  contract  had  he  Known 
the  terms  specified. 
4.  Bamb. 

In  an  action  on  a  written  contract,  the  terms  of  which  defendant  dlsButea,  on  the 
ground  of  fraud,  evidence  as  to  a  conversation  between  him  and  pUJntifrs^  agent 

Srlor  to  the  execution  of  the  contract,  supporting  defendants  claim  m  regard  to  the. 
isputed  terms  is  admissible. 
6.  Damaoss— Bbbach  of  Contract— Exfensbs  Ixcubrbd. 

In  an  action  for  refusal  to  receive  machinery  on  a  contract,  defendant  may  re- 
cover for  plaintiffs'  failure  to  deliver  such  machinery  at  the  agreed  time,  to  the 
amount  of  reasonable  expenditure  i*endered  necessary  thereby,  but  not  for  loss  of 
custom  and  excess  in  price  paid  for  other  machinery,  there  oelng  no  evidence  of 
such  facts. 

Ck>mmissioner8^  decision.    Appeal  from  district  court,  Brazos  county;  Nor- 

XAN  G.  KiTTRBLL,  JudgC. 

^A  person  capable  of  reading  and  understanding  an  instrument  which  he  signs  is 
bonna  in  law  to  know  the  contents  thereof,  unless  prevented  by  some  fraudulent  device, 
such  as  the  fraudulent  substitution  of  one  instrument  for  another.  Taylor  v.  Flecken- 
stein,  90  Fed.  Rep.  99,  and  note.  But  in  an  action  on  a  promissory  note  against  one  who 
was  unable  to  read,  held,  that  the  fact  that  the  note  was  misread  to  defendant  was  a 
good  defense  to  the  action;  the  evidence  being  such  as  would  sustain  a  finding  of  the 
?ury  that  reasonable  care  had  been  exercised  by  defendant.  Bowers  v.  Thomas,  (Wis. \ 
93  a.  W.  Rep.  710.  So  held  that  the  fact  that  a  person  signs  a  note  which  has  been  reaa 
to  him,  without  reading  it  himself,  if  able,  is  no  excuse  for  the  fraud  practised  by  the 
person  who  reads  it,  but  omits  purposely  a  material  portion  thereof.  Brooks  v.  Mat- 
thews, (Oa.)  8  8.  B.  Rep.  837.    Bee,  also,  Warden  v.  Beaer,  (Kan.)  le  Pac  Rep.  60. 
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Action  on  a  written  contract,  bi*oiight  by  R.  K.  Chatham  et  aU  against  R. 
P.  Jones.    Judgment  for  defendant,  and  plaintitfs  appeal. 

Spencer  Ford,  for  appellants.  K,  R.  Craig  and  Henderson  dk  Butler,  for 
appellee. 

Maltbie,  J.  The  appellants  brought  this  suit  to  recover  damages  for  the* 
alleged  breach  of  a  written  contract  for  the  delivery  of  machinery  at  McKinney, 
Tex.,  to  be  used  by  appellee  in  operating  a  gin  seven  and  one-half  miles 
from  that  place.  The  contract,  as  offered  in  evidence,  provided  that  the  ma- 
chinery sliould  be  delivered  on  or  about  September  1,  1884.  But  appellee 
claimed  that  the  contract  was  for  delivery  on  20th  of  August;  that  it  was  re- 
duced to  writing  by  appellants' agent;  that  appellee  was  unable  to  read  it, 
and  that  said  agent  read  it  to  appellee;  that  the  machinery  should  be  delivered 
at  McKinney  on  20th  of  August,  1884.  The  contract,  which  was  in  the 
form  of  an  order,  was  sent  to  the  appellants  at  Bryan  to  be  filled  by  them. 
Appellee  went  to  McKinney  on  20th  of  August,  and  for  several  succeeding 
days,  for  the  purpose  of  receiving  the  machinery.  Appellants,  upon  being 
informed  that  it  was  the  understanding  of  appellee  that  the  machinery  was 
to  be  delivered  on  20th,  forwarded  portions  of  it;  but  the  whole  being  neces- 
sary for  appellee's  purpose,  he,  on  2d  of  September,  notified  appellants  that  he 
could  wait  no  longer,  and  returned  the  parts  of  the  machinery  that  he  had 
received;  and  for  this  the  suit  is  prosecuted.  Appellee  claimed  that  appel- 
lants' agent  either  fraudulently  changed  the  date  for  the  delivery  of  the  ma- 
chinery, as  written  in  the  contract,  from  August  20th  to  ''on  or  about  Sep- 
tember 1st,"  or  that  he  fraudulently  read  it  as  that  the  machinery  should  be 
delivered  on  20th  of  August;  that  he  was  thereby  deceived  and  misled;  that 
time  was  of  the  essence  of  the  contract,  and  that  he  was  not  bound  by  its 
terms  as  appellants  allege  them  to  be.  Appellants  assert  *' that  the  court  erred 
in  refusing  to  charge  that  if  appellee  had  an  opportunity  and  the  capacity  to 
read  the  contract,  chose  to  rely  upon  what  appellants'  agent  Stalnacher  said 
about  it,  and  so  choosing  signed  it,  he  is  now  estopped  and  precluded  by  his 
own  negligence  from  claiming  that  said  contract  is  not  binding  on  him.  Ap- 
pellee testified  that  he  did  not  read  the  contract,  because  he  could  not  do  so 
without  his  spectacles;  that  he  did  not  have  them  with  him,  and  he  could  not 
read  without  them,  unless  the  writing  was  plain.  Whether  certain  facts 
constitute  negligence  is,  as  a  rule,  in  this  state,  a  question  of  fact,  however 
it  may  considered  elsewhere;  the  only  exception  being  where  the  statute 
declares  the  act  done  to  be  negligence,  or  it  is  so  clearly  contrary  to  the  dictates 
of  prudence  that  the  court  would  not  hesitate  to  say  that  it  was  negligent. 
Railway  Co.  v.  Murphy,  46  Tex.  356.  There  is  no  law  of  the  state  declar- 
ing the  failure  to  read  a  contract,  under  the  circumstances  of  this  case,  neg- 
ligence; and  a  charge  to  that  effect  would  clearly  be  on  the  weight  of  the 
evidence.  Whether  appellee  was  guilty  of  negligence  was  fairly  presented  to 
the  jury  as  a  question  of  fact  in  the  general  charge  of  the  court. 

It  is  also  asserted  that  "the  court  erred  in  thirteenth  section  of  its  charge 
to  the  effect  that  if  the  jury  found  that  the  real  contract  was  for  delivery  on 
August  20th,  1884,  but  that  defendant  waived  the  right  to  have  it  delivered 
on  that  day,  and  that  if  plaintiffs  delivered  the  same  in  a  reasonable  time 
after  said  date,  to  find  for  plaintiffs,  etc. ;  because  such  waiver,  if  made  at 
all.  was  a  waiver  of  any  claim  of  fraud  or  misrepresentation  on  part  of  plain- 
tiffs, and  operated  as  a  recognition  of  the  contract  as  signed,  and  plaintiffs' 
would  have  until  September  1,  1884,  and  a  reasonable  time  thereafter,  to  de- 
liver said  machinery."  We  do  not  think  that  the  fact  that  when  defendant 
waived  the  right  to  have  the  machinery  delivered  on  20th  of  August  can  be 
construed  to  mean  that  plaintiffs  should  have  until  the  1st  of  September  and 
a  reasonable  time  thereafter  to  make  the  delivery.  The  contract  was  to  be 
performed  at  the  time  agreed  upon  by  both  parties.    The  writing  was  not  the 
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contract,  but  only  evidence  of  it;  which  might  be  oveircome  by  provizm  that 
it  was  falsely  and  fraudulently  written,  and  did  not  contain  the  agreement  of 
the  parties.  There  was  in  fact  but  one  contract  and  one  time  for  the  delivery 
of  the  machinery.  The  defendant  claimed  20th  of  August  to  be  the  time;  the 
charge  complained  of  was  given  on  that  theory,  and,  if  correct,  which  was 
assumed  as  a  fact,  a  delivery  on  the  Ist  day  of  September  is  eliminated  from 
this  phase  of  the  case.  The  defendant  in  a  letter  of  August  23,  1884,  ad- 
dressed to  the  plaintiffs,  uses  this  language:  "If  the  goods  are  not  here  in  a  few 
days,  I  will  have  to  buy  here,  for  I  cannot  wait  any  longer.  If  you  can  send 
them  at  once,  do  so."  Upon  this  letter  the  claim  of  waiver  of  time  of  delivery 
is  predicated.  It  does  not  appear  to  us  to  mean  that  you  may  wait  until  the 
Ist  of  September,  and  a  reasonable  time  thereafter,  before  you  need  deliver 
the  machinery. 

B.  F.  Jones  was  permitted  to  testify,  over  appellants'  objections,  that  he 
would  not  have  signed  the  contract,  if  he  had  known  tliat  the  time  specified 
in  it,  for  the  delivery  of  the  machinery,  was  later  tiian  the  20th  of  August, 
which  is  assigned  as  error,  because  the  rights  of  the  parties  cannot  l^  de- 
termined, and  their  contracts  construed,  by  the  secret  feelings,  intentions,  and 
purposes  of  one  of  the  parties  to  it.  This  proposition  may  be  conceded  to  l>e 
sound  when  the  contract  has  been  established,  or  when  its  terms  are  not 
disputed;  but  here  the  issue  was  whether  the  defendant  executed  the  written 
contract,  he  having  impeached  it  for  fraud,  by  a  sworn  plea,  denying  that  he 
ever  asasented  to  its  terms;  in  support  of  which  the  testimony  would  not  be 
obnoxious  to  the  objections  urged  against  its  admission. 

The  fifth  assignment  is,  the  court  erred  in  its  charge  on  the  measure  of  dam- 
ages in  sections  20,  21,  and  22;  in  charging  in  20  that  the  jury  might  find  for 
defendant  the  amount  of  expense  in  preparing  to  receive  the  machinery,  in 
hauling  the  same,  in  hire  of  hands,  traveling  expenses,  and  the  reasonable 
value  of  his  own  time;  in  21,  that  they  might  find  such  amount  of  damages 
for  defendant  as  he  had  shown  that  he  had  suffered  in  loss  of  custom  by  reason 
of  plaintiffs^  failing  to  comply  with  his  contract;  in  22,  that  they  might  find 
for  every  excess  that  defendant  had  to  pay  for  other  machinery  over  the  price 
be  agreed  to  pay  plaintiffs.  It  is  apparent,  from  the  evidence,  that  the  jury 
found  their  verdict  under  section  ^,  on  account  of  defendant's  expenses  in 
preparing  to  receive  the  machinery,  he  having  employed  wagons,  teams,  and 
bands  for  the  purpose  of  transferring  it  from  McKinney,  and  there  being 
no  evidence  as  to  the  amount  of  any  other  expenditures  or  losses  incurred  by 
him;  for  which  reason  there  was  error  in  submitting  sections  21  and  22  to  the 
jury.  The  undisputed  evidence,  however,  shows  that  defendant  expended 
about  the  sum  of  $190,  on  account  of  plaintiffs^  failure  to  deliver  the  ma- 
chinery, according  to  the  terms  of  the  contract  as  found  by  the  jury;  while  it 
only  allowed  him  S40  for  his  damages.  We  are  of  opinion  that  defendant  is  en- 
titled to  recover  for  a  breach  of  this  contract,  such  expenditure  as  was  rendered 
necessary  thereby,  or  such  as  a  man  of  ordinary  prudence  would  have  incur- 
red under  like  circumstances;  and  that  section  20  of  the  charge  of  the  court 
should  have  been  qualified  to  this  extent.  But  no  qualification  was  asked, 
and,  as  the  verdict  seems  reasonable,  we  do  not  think  that  the  judgment 
should  be  reversed  on  this  account,  nor  for  the  giving  of  sections  21  and  22, 
because  it  clearly  appears  that  appellants  were  not  prejudiced  thereby. 

It  is  insisted  that  there  was  error  in  permitting  the  witness  Hartin  to 
testify  to  a  conversation  between  appellee  and  appellants'  agent,  Stalnacher, 
prior  to  the  execution  of  the  contract,  to  the  effect  that  appellee  informed 
8talnacher  that  he  did  not  want  the  machinery,  unless  it  could  be  delivered 
at  McKinney  by  20th  of  August,  and  that  Stalnacher  agreed  that,  if  appellee 
would  buy  tlie  machinery  from  appellants,  it  should  be  delivered  at  that  time; 
saying  that  it  was  then  all  on  hand  at  Bryan  ready  for  delivery.  While  it  is 
well  settled  that  all  previous  conversations  and  agreements  are  mingled  iji  the 
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written  contract,  and  are  inadmissible  to  alter  or  vary  its  terras,  this  evidence, 
we  tbinlc,  is  admissible,  as  a  circumstance  tending  to  show  tliat  the  terms  of 
the  written  contract  were  never  assented  to;  and,  in  connection  with  other 
evidence,  to  show  that  the  contract  was  obtained  by  fraud. 

We  are  of  opinion  that  tlie  evidence  in  this  case  supports  the  verdict,  and, 
there  being  no  material  error  in  the  record,  the  judgment  should  be  affirmed. 

WiLLi£,  C.  J.  Report  of  the  commissioners  of  appeals  examined;  opinion 
adopted ;  judgment  affirmed. 

Stewabt  v.  Miller. 
(Supreme  Court  of  Texas,    February  14, 1888.) 

Tbadd— Action  to  Set  Asidb  Dkbd— Proof. 

In  an  action  to  set  aside  a  deed  for  fraud,  it  appeared  that  plaintiff  was  in  peases- 
sion  of  certain  land  which  defendant  claimed;  that  a  confidential  agent  of  plain tifP 
brought  a  message  to  her  from  defendant  that  he  would  sue  on  his  claim  umess  she 
compromised  by  dividing  the  land  with  him ;  that  upon  the  receipt  of  such  message 
she  consulted  her  friends,  and  told  such  agent  to  prepare  such  deed ;  that  defendant 
had  no  communications  with  plaintiff  except  through  such  agent;  that  defendant 
afterwards  took  possession  and  Improvea  his  moiety  of  such  land.  Heldj  that 
plaintiff  failed  to  sustain  the  burden  of  proving  fraud,  which  was  on  her. 

Commissionei-s'  decision.  Appeal  from  district  court,  Gonzales  county; 
GsoBQE  McCk)BMiCK,  Judge. 

Action  by  Elizabeth  Stewart  against  R.  L.  Miller  to  set  aside  a  deed  for 
fraud.     Judgment  for  defendant  and  plaintiff  appeals. 

O.  W.  Jones  and  Joseph  O^  Connor,  for  appellant. 

AoKER,  J.  Apiiellant  was  in  possession  of  754  acres  of  land,  holding  the 
same  under  quitclaim  deed  from  purchasers  at  sheriff ^s  sale,  made  under  exe- 
cution against  Jonas  Butler.  Appellee  claimed  the  land  under  conveyances 
from  the  heirs  of  Jonas  Butler,  and,  by  mesiiages  sent  by  several  persons,  in- 
formed appellant  of  his  claim,  and  his  purpose  to  bring  suit  for  the  lands,  if 
their  conflicting  claims  could  not  be  compromised.  E.  W.  Walker  was  the 
agent  of  appellant,  through  whom  she  transacted  much  of  her  business.  Ap- 
pellee told  Walker  of  his  claim,  and  requested  him  to  tell  Mrs.  Stewart  that  he 
would  sue  on  it  unless  she  compromised,  and  sent  by  Walker  to  Mrs.  Stewart 
a  proposition  to  settle  their  condicting  claims  by  dividing  the  land.  Walker 
delivered  appellee's  message,  and  submitted  his  proposition  for  compromise, 
to  Mrs.  Stewart.  She  consulted  her  sons-in-law,  and  then  informed  Walker 
of  her  acceptance  of  the  proposition,  and  directed  him  to  prepare  the  papers. 
Soon  thereafter  Walker  prepared  a  deed  from  appellant  to  appellee  for  375 
acres  of  the  land,  and  a  deed  from  appellee  to  appellant  for  379  acres.  Walket, 
being  a  notary  public,  went  to  Miller,  had  him  execute  the  deed  to  Mrs.  Stew- 
art, and  took  his  acknowledgment  thereto.  Walker  then  went  to  the  resi- 
dence of  Mrs.  Stewart,  delivered  to  her  the  deed  from  filler,  and  she  executed 
the  deed  to  Miller;  Walker  taking  her  acknowledgment  thereto.  These  deeds 
were  executed  in  April,  1883.  It  seems  that  Miller  had  no  communication 
with  Mrs.  Stewart  in  regard  to  the  compromise  except  through  Walker.  Mil- 
ler took  possession  of  the  375  acres  of  land,  and  put  improvements  thereon. 
Mrs.  Stewart  brought  this  suit  on  the  10th  day  of  December,  1885,  to  set  aside 
and  annul  her  deed  to  Miller,  upon  the  ground  that  she  was  induced  by  fraud 
and  misrepresentation  to  execute  it.  The  following  conclusions  were  filed  by 
the  court:  *'The  court  concludes  that  the  question  as  to  which  had  the  supe- 
rior title  to  the  land  is  not  a  material  issue;  and  that  the  mutual  exchanges  of 
deeds  between  plaintiff  and  defendant  was  done  to  compromise  condicting 
claims  to  the  same  land,  and  was  done  in  good  faith  without  fraud  on  the 
part  of  defendant;  and  there  is  no  sufhcienl  ground  to  rescind  the  contract^ 
and  therefore  judgment  is  given  for  defendant" 
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Really,  the  only  question  inYolyed  in  the  case,  and  the  only  one  necessary 
to  be  considered  in  order  to  a  proper  disposition  of  it,  was,  did  appellee  obtain 
the  deed  from  appellant  by  fraud  and  misrepresentation  ?''  The  burden  was 
upon  appellant  to  establish  the  afflrmative  of  the  question,  which  we  think 
she  wliolly  failed  to  do.  We  think  the  court  did  not  err  in  its  conclusions,  or 
in  rendering  judgment  in  favor  of  appellee,  and  we  are  of  opinion  that  the 
judgment  of  the  court  below  should  be  affirmed. 

WiLLiB,  C.  J.  Report  of  commissioners  of  appeals  examined;  opinion 
adopted;  judgment  affirmed. 

Black  v.  Yauohan. 
(Supreme  Court  of  Texas.    February  17, 1888.) 

1.   FSAnDULSHT  CJONTBTJiNCBS  — IHBOLTENOT— PbBFERBNOE  — PbOPBRTT  HI  EXGBSS  OF 

Debt. 

A  creditor  took  title  to  more  of  the  property  of  an  InBolvent  debtor  thaa  was  neo- 
eesary  to  satisfy  his  claim,  and  paid  to  the  debtor  a  moneyed  consideration  for  t^e 
excess.  Held  that,  although  a  railing  debtor  in  Texas  may  prefer  a  creditor,  yet 
he  cannot  transfer  his  property  to  such  creditor,  receiving  a  partial  money  con- 
sideration for  the  same,  and  by  so  doing  out  off  the  rights  of  other  oreditors  in 
such  property. 
%.  Animals— Con VETANCB  of  Stock— Rboordino— Rev.  St.  Tex.  Abt.  4564. 

A  creditor  claiming  proj^rty  rights  in  cattle  running  on  a  range  which  he  has  pur- 
chased of  his  debtor,  paying  for  the  same  partly  in  cash  and  partly  by  crediting 
the  debtor  with  his  account,  without  recording  the  transfer,  acquires  no  title  to  the 
property  under  Rev.  St.  Tex.  art.  4564,  providing  that  stock  animals  moving  in  a 
range  may  be  disposed  of  by  a  sale  and  delivery  of  the  brands,  but  in  every  such 
case  the  purchaser  in  order  to  acquire  title  thereto  shall  have  his  conveyance  re- 
corded. 

Appeal  from  district  court,  Grimes  county;  Norman  G.  Kittrell,  Judge. 

Action  by  C.  V.  Vaughan,  plaintiff  and  appellee,  against  J.  R.  Black,  de- 
fendant and  appellant,  to  subject  certain  property  to  an  attachment. 

W,  W,  Meacham  and  IF.  W.  Doud,  for  appellant.  Bufflngton  d  Neal,  for 
appellee. 

Willie,  C.  J.  Vaughan,  who  held  a  claim  against  Albert  Arrington, 
brougtit  suit  upon  it,  and  had  an  attachment  levied  upon  a  stock  of  cattle  to 
which  Black  laid  claim,  in  accordance  With  our  statute  for  trial  of  the  right 
of  property.  The  cause  was  submitted  to  the  district  judge,  who  filed  bis 
conclusions  of  law  and  fact,  and  rendered  judgment  thereon  for  the  appellee, 
subjecting  the  property  to  the  attachment.  The  claimant  appealed  to  this 
court.  There  is  no  statement  of  facts,  hence  the  judge's  conclusions  of  fact 
must  be  accepted  as  a  correct  statement  of  the  result  of  the  evidence  adduced 
in  the  cause.  These  conclusions  show— First.  That  the  appellant  bought 
from  Arrington  the  stock  of  cattle  in  controversy,  with  knowledge  of  the  in- 
sohency  of  Arrington,  his  indebtedness  to  Vaughan,  and  his  inability  to  pay 
the  debt;  and  that  appellant  paid  for  them  partly  by  crediting  Arrington 
with  the  amount  of  an  indebtedness  due  from  Arrington  to  himself,  and  partly 
in  money,  ^ecojidly.  That  the  sale  was  of  cattle  on  the  range,  and  the  bill 
of  sale  was  not  recorded  at  the  time  the  attachment  was  levied.  As  to  the 
first  of  these,  this  court  has  held  that  a  failing  debtor  may  prefer  a  creditor, 
and  pay  his  debts  by  transferring  to  him  property  reasonably  proportionate 
to  its  amount;  and  that  it  is  immaterial  that  the  creditor  knew  that  other  cred- 
itors would  be  hindered  and  delayed  by  the  transfer.  Smith  v.  Whiffleld,  67 
Tex.  124.  2  8.  W.  Rep.  822;  Ellis  v.  Valentine,  65  Tex.  632;  Qreenleve  v.  Blum, 
59  Tex.  124.  It  is  claimed  by  the  appellant  that  his  conveyance  is  within  the 
principle  of  the  above  decisions,  he  having  taken  the  property  in  payment  of 
a  debt,  and  paid  only  a  small  portion  of  the  purchase  money  to  Arrington. 
But  the  decisions  do  not  hold  that  the  creditor  may  take  enough  to  pay  bis 
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Claim,  and  an  additional  quantity  for  which  he  may  pay  a  moneyed  considera- 
tion. He  may  take  property  reasonably  proportionate  in  value  to  the  amount 
of  his  debt  in  payment  of  the  same,  because  he  tliereby  does  no  more  than  ob- 
tain a  preference  over  other  creditors.  If  what  he  receives  is  appropriated 
solely  to  the  payment  of  the  debt,  the  sale  will  be  upheld,  though  the  amount 
received  be  somewhat  in  excess  of  the  amount  of  the  debt.  The  excess  must 
not,  however,  be  unreaisonable.  But  if  the  creditor  goes  further,  and  receives 
more  than  is  reasonably  necessary  for  that  purpose,  paying  a  moneyed  con- 
sideration for  the  excess,  he  does  more  than  to  receive  payment  of  his  debt ; 
he  becomes  a  purchaser  from  the  failing  debtor,  and  helps  him  to  place  his 
property  beyond  the  reach  of  other  creditors,  giving  him  an  equivalent  there- 
for, which  these  creditors  cannot  subject  to  their  claims.  In  cases  ^here  the 
creditor  receives  an  unreasonable  amount  of  property  from  a  failing  debtor 
in  payment  of  his  debt,  the  law  will  make  no  estimate  of  how  much  would 
have  been  reasonable,  for  the  purpose  of  sustaining  the  conveyance  as  to  that 
much,  and  vitiating  it  as  to  the  remainder,  but  will  set  aside  the  whole  trans- 
action. So,  in  a  case  like  the  present  no  discrimination  will  be  made  between 
what  portion  of  the  property  went  in  payment  and  what  was  paid  for  in 
money.  The  payment  of  the  debt  and  the  advancement  of  the  cash  consider- 
ati(m  were  parts  of  the  same  transaction,  and  the  whole  must  be  vitiated  as  a 
scheme  to  defraud  the  creditors  of  the  vendor.  We  think  the  court  below  waa 
correct  in  so  holding.  The  sale  was  void  upon  the  second  ground  also. 
Article  4564,  Rev.  St.,  provides  that  stock  animals,  moving,  as  these  were, 
in  the  lunge,  may  be  disposed  of  by  a  sale  and  delivery  of  the  brands  and 
marks,  but  in  every  such  case  the  purchaser,  in  order  to  acquire  title  thereto, 
shall  have  his  conveyance  or  bill  of  sale  of  such  stock  recorded  in  the  county 
clerk's  office,  in  a  book  to  be  kept  by  him  for  that  purpose,  and  such  sale 
.or  transfer  shall  be  noted  on  the  record  of  original  marks  and  brands  in  the 
name  of  the  vendee  or  purchaser.  The  provisions  of  this  statute  are  differ- 
ent from  those  made  in  reference  to  the  record  of  instruments  of  sale  in  two 
important  particulars — First,  in  providing  that  a  failure  to  record  shall  pre- 
vent the  acquisition  of  title  to  the  stock  by  the  purchaser;  and,  secondly,  in 
failing  to  make  any  provision  for  the  protection  of  creditors  and  purchasers 
without  notice  of  the  instrument,  if  unrecorded,  it  is  not  made  essential,  in 
order  to  vest  title  to  personal  property  other  than  live-stock,  that  a  bill  of  sale 
to  the  purchaser  shall  be  executed  or  recorded.  Title  may  pass  by  a  parol 
sale;  and  in  case  the  conveyance  is  reduced  to  writing  and  recorded,  the  only 
effect  of  the  record  is  to  give  notice  of  the  sale  to  persons  acquiring  an  inter- 
est in  the  property  without  other  sufficient  notice  of  the  conveyance.  But  in 
the  case  of  live-stock  not  running  in  a  range,  a  bill  of  sale  is  required  as  an 
evi4ence  of  title,  and,  in  default  of  it,  the  prima  facie  presumption  is  that 
the  possession  of  the  animal  is  illegal.  This  presumption,  however,  may  be 
rebutted  by  proof  that  the  possession  is  fair  and  legal.  Wells  v.  Liitl^eld, 
59  Tex.  556.  In  the  case  of  cattle  upon  the  range,  the  bill  of  sale  and  its  rec- 
ord are  absolute  prerequisites  to  the  acquisition  of  title.  The  unregistered 
instrument  is  not  avoided  merely  as  to  persons  acquiring  an  interest  in  the 
property  or  title  to  it  without  notice,  but  the  transfer  does  not  take  effect  as 
to  any  one,  or  for  any  purpose.  The  legislature  had  full  power  to  make  such 
a  requirement,  and  it  has  done  so  in  unmistakable  language;  and  in  order  to  ac- 
quire title  against  the  attachment  of  appellee  levied  upon  the  stock,  it  was  ab- 
solutely necessary  that  a  bill  of  sale  from  Arrington  to  Black  should  have 
been  recorded  as  required  by  law,  before  the  lien  of  the  attachment  was  fast- 
ened upon  the  property.  No  such  record  had  been  made,  and  for  this  reason 
no  title  passed  to  the  appellant,  and  he  failed  to  sustain  his  right  to  the  cattle 
in  controversy.  It  is  urged  tliat  the  case  of  Wells  v.  Littlefleld  is  authority 
for  holding  that  record  is  not  absolutely  essential  to  the  acquisition  of  title; 
but  in  that  case  this  court  was  construing  a  different  article  of  the  Bevised 
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Statutes,  on  a  state  of  f^ts  wholly  different  from  the  one  now  ander  oonsid- 
eration.  We  think  the  ooart  below  was  clearly  right  in  concluding  that  the 
cattle  were  subject  to  the  appellee's  attachment,  and  the  Judgment  Ib  affirmed. 


HussEY  et  aL  v.  Moser  et  al. 
(Supreme  Court  of  Texas.    February  17, 1888.) 

Limitation  of  Actions— Advbrss  Possbssion— Ck>LOR  of  Titub— Fbaudvlihtlt 
Acknowledged  Deed. 

A  wife,  induced  by  her  husband  to  believe  that  his  deed  conveying  her  homestead 
was  onlv  a  Lease,  directed  her  daughter  to  sign  her  mother's  name  to  the  deed,  and 
aoknomedge  the  signature  before  the  proper  officer.  The  offloer,  supposing  the 
daughter  was  her  mother,  certified  that  the  execution  of  the  deed  had  been  duly  ao- 
knowledged  by  the  wife.  Held,  that  under  Rev.  St.  Tex.  art.  8193,  defining  the 
eolor  of  title  required  to  support  the  statutory  bar  of  three  years  as  such  a  muni- 
ment of  title  as  is  not  wanting  in  intrinsic  fairness  and  honesty,  thia  deed  is  not 
color  of  title.  1 

Same— Defense  of  Ck>VE&TCEE— Hostile  Alibkatiox  of  Homestead. 

Rev.  Bt.  Tex,  art  8201,  provides:  "If  any  i>erson  entitled  to  commenoe  suit  for 


recovery  of  real  property,  or  to  make  defense  founded  on  title  thereto,  be  at  the 
time  such  title  shall  nrst  descend,  or  adverse  possession  take  place  *  *  *  a  mar- 
ried woman,    •    •    •    the  time  during  which  such  disability  shall  continue  shall 


not  be  deemed  any  portion  of  the  time  limited  for  the  commencement  of  such  ac- 
tion, or  the  making  of  such  defense.  **  Held,  that  this  statute  does  not  prevent  the 
statute  of  limitations  barring  a  wife  who  fails  to  bring  suit  within  10  years  for  the 
recoveiy  of  her  homestead  voluntarily  conveyed  by  her  husband. 

Appeal  from  district  court,  Galveston  county;  William  H.  Stewabt. 
Judge. 

Action  by  Ann  K.  Hussey  and  others,  appellants,  against  Johanna  Moser 
and  others,  appellees,  to  recover  certain  loft  in  city  of  Galveston. 

Frank  M,  Spencer  and  James  B,  Stuhha^  for  appellants.  Burnett  A  Hans- 
com,  for  appellees. 

Gaines,  J.  This  suit  was  brought  by  appellants  to  recover  certain  lots, 
with  their  improvements,  in  the  city  of  Galveston.  Both  parties  claim  under 
a  conveyance  to  one  M.  P.  Hussey,  who  was  dead  at  the  time  the  suit  was  in- 
stituted. He  was  the  husband  of  Ann  K.  Hnssey,  and  the  father  of  the  other 
appellants.  The  evidence  showed  that  the  Jots  in  controversy  were  commu- 
nity property,  and  were  occupied  by  Hussey  and  wife  as  their  homestead  from 
about  the  year  1866  until  the  year  1873,  when  the  improvements  were  de- 
stroyed by  fire.  Mrs.  Hussey  testified  that  they  never  abandoned  the  prop- 
erty as  their  homestead,  and  never  acquired  any  other.  In  October,  1873,  she 
was  keeping  a  boarding  bouse  in  Marshall.  Her  husband  sent  a  deed  to  her, 
which  she  supposed  was  a  lease,  as  she  had  been  expecting  a  lease  to  be  sent 
up  for  her  signature.  Being  sick  at  the  time  the  paper  was  received,  she  gave 
it  to  her  daughter  to  sign  for  her,  and,  as  is  to  be  inferred  from  the  evidence. 
Instructed  her  to  go  before  an  otiicer  and  acknowledge  it.  The  daughter 
signed  the  deed  in  her  mother's  name,  and  went  before  the  deputy  county 
clerk  of  Harrison  county  and  acknowledged  it.  The  officer  mistook  her  for 
Mrs.  Hussey,  and  attached  a  certificate,  in  the  statutory  form,  to  the  effect 
that  Anna  K.  Hussey,  wife  of  M.  P.  Hussey,  appeared  before  him,  and  made 
a  proper  acknowledgment  of  the  conveyance.  The  fact  was  very  distinctly 
proved  that  Mrs.  Hussey  did  not  acknowledge  the  deed,  though  there  seems 
some  discrepancy  in  the  testimony  as  to  the  details  of  the  transaction.  The 
deed  was  subsequently  delivered  to  J.  M.  Rogers,  the  grantee,  who  paid  the 
husband  the  sum  of  82,800, — the  consideration  therein  expressed.  He  sold 
the  property  to  Mrs.  Isabella  Hagadon  in  August,  1879;  and  in  February, 

1  As  to  what  oonstitntes  color  of  title,  see  Hickman  v.  Link,  (Mo.)  7  8.  W.  Bep.  IS, 
and  note. 
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1882,  she  sold  and  conveyed  it  to  Johanna  Moser,  one  of  appellees.  The  lat- 
ter paid  for  the  property  without  notice  of  any  adverse  claims.  It  was  proved 
that  appellees,  and  those  under  whom  they  claim,  had  had  continuous,  peace- 
able, and  adverse  possession  of  the  premises,  under  recorded  deeds,  from  the 
date  of  the  conveyance  to  Rogers,  in  1873,  down  to  the  institution  of  this  suit, 
in  May.  1885.  M.  P.  Hussey,  the  husband  of  appellant  Ann  K.  Hussey,  died 
in  March,  1882.  Mrs.  Hussey  testified  to  facts  which  show  that,  very  soon 
after  the  deed  was  signed  and  acknowledged  by  her  daughter,  she  became 
aware  of  the  fact  that  it  was  a  conveyance  of  the  property;  but  that  she  "took 
no  steps,  on  account  of  her  husband's  physical  condition.'*  It  was  admitted 
that,  at  the  time  of  the  conveyance  to  Rogers,  M.  P.  Hussey  had  a  consecutive 
chain  of  title  from  the  state  down  to  himself  to  the  premises  in  cohtroversy. 

Under  this  state  of  facts,  the  court  charged  the  jury,  in  effect,  to  find  for 
appellees,  if  they  had  held  continuous,  peaceable,  and  adverse  possession  of 
the  lots  for  three  years  after  the  death  of  Hussey,  and  before  the  institution 
of  the  suit.  This  is  assigned  as  error;  and  we  tlilnk  the  assignment  well 
taken.  Color  of  title  has  been  defined  to  be  **  that  which  in  appearance  is  title, 
but  which  in  reality  is  no  title,  (  Wright  v.  Mattison,  18  How.  56;)  but  it  is 
decided  that  the  words  are  not  used  in  our  statute  in  this  sense,  {Marsh  v. 
Weir,  21  Tex.  97.)  If  there  could  have  been  any  doubt  about  this  construc- 
tion, it  was  removed  by  the  re-enactment  of  the  law  in  substantially  the  same 
language  after  the  opinion  was  delivered  in  the  case  just  cited.  Rev.  St.  art. 
3192.  It  is  only  such  a  defective  muniment  of  title  as  is  not  wanting  in  "in- 
trinsic fairness  and  honesty*'  as  will  support  the  statute  of  limitations  of  three 
years.  If  the  witnesses  who  testified  as  to  this  matter  are  to  be  believed,  the 
deed,  so  far  as  the  rights  of  Mrs.  Hussey  are  concerned,  was  fraudulent.  She 
was  induced  to  believe  it  was  a  lease,  and,  acting  under  that  belief,  she  had 
caused  her  daughter  to  sign  it.  Though  the  conveyance  was  a  fraud  upon 
the  grantee,  it  was  equally  fraudulent  as  to  her.  Not  having  been  acknowl- 
edged by  her,  it  did  not  convey  the  property  if  a  homestead,  and  the  transac- 
tion was  in  no  sense  fair  and  honest.  It  is  therefore  not  color  of  title,  within 
the  meaning  of  the  statute.  If  she  had  consented  to  the  sale,  signed  and  ac- 
knowledged the  deed,  and  a  defective  certificate  had  been  placed  upon  it,  it 
may  be  that  a  different  rule  would  apply.  But  such  is  not  the  question  be- 
fore us,  and  we  give  no  opinion  upon  it. 

But  because  it  is  an  uncontro verted  fact  that  the  premises  in  controversy 
were  adversely  occupied  by  appellees,  and  those  under  whom  they  claim,  from 
1873  until  this  suit  was  brought  in  1875,  it  is  Insisted,  on  behalf  of  appellees 
that  the  action  of  appellants  was  barred  by  the  statute  of  limitations  of  10 
years,  and  that  for  this  reason  the  judgment  should  be  aflirmed.  Appellees 
asked  a  charge  upon  this  subject,  and,  this  having  been  refused,  its  refusal  is 
made  a  ground  of  a  cross-assignment  of  error.  In  Oalceston  v.  Morton,  58 
Tex.  409,  the  present  chief  justice  uses  this  language:  "This  court  has  al- 
ways refused  to  set  aside  a  verdict,  correct  in  itself,  because  of  an  error  of  the 
judge  in  his  charges,  when,  if  a  correct  charge  had  been  given,  they  would 
necessarily  have  come  to  the  same  conclusion.  Mei-rifvether  v.  Dixon,  28 
Tex.  19.**  This  has  been  the  uniform  practice  of  the  court,  as  is  shown  by  a 
long  line  of  decisions.  See  Bowles  v.  Brice,  66  Tex.  724;  2  8.  W.  Rep.  729; 
Railroad  Co,  v.  Delahunty,  53  Tex.  206,  and  the  cases  cited  in  those  two 
opinions.  If,  therefore,  the  proposition  be  sound  that  the  statute  of  limita- 
tions ran  against  appellant  Mrs.  Hussey  before  the  death  of  her  husband,  the 
error  in  the  charge  of  the  court  is  immaterial,  and  the  judgment  should  not  be 
reversed.  In  8imonton  v.  Mayblum,  59  Tex.  7,  this  court  held  that  "the 
statute  runs  in  favor  of  one  who  holds  adverse  possession  of  land  that  is 
claimed  by  the  plaintiff  to  be  a  homestead  for  himself  and  wife,  as  it  does 
when  it  is  claimed  to  be  a  mill  or  a  store  or  a  farm.**  The  case  was  decided 
upon  this  proposition,  although  there  was  other  ground  upon  which  the  de- 
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cision  of  the  court  was  also  maintained.  The  question  again  came  before  the 
court  in  Smi£h  v.  Uzzell,  61  Tex.  221,  and,  after  a  very  careful  consideration  ^ 
the  same  doctrine  is  reaffirmed.  In  the  latter  case  the  alleged  homestead  was 
the  separate  property  of  the  husband;  but  no  stress  is  laid  upon  this  fact  in 
tlie  opinion,  and  we  appreliend  that  there  is  no  difference  in  principle  whether 
the  property  be  of  the  community  estate,  or  of  the  separate  estate  of  tlie  hus- 
band. In  either  case  the  wife's  power  to  sue  alone  for  the  enforcement  of  her 
homestead  rights,  when  her  husband  refuses  to  join  her,  is  recognized  by  our 
courts.  Kelley  v.  Whitmore,  41  Tex.  647.  Article  8*201,  Rev.  St.,  reads  as 
follows:  ** If  any  person  entitled  to  commence  suit  for  the  recovery  of  real 
property,  or  to  make  defense  founded  on  title  thereto,  be  at  the  time  such  title 
shall  first  descend,  or  adverse  possession  commence,  ♦  ♦  ♦  a  married 
woinan,  ♦  ♦  ♦  the  time  during  which  such  disability  sliall  continue  shall 
not  be  deemed  any  portion  of  the  time  limited  for  the  commencement  of  such 
action,  or  the  making  of  such  defense."  The  effect,  therefore,  of  the  previous 
decisions  upon  this  subject  is  to  hold  that  this  article  applies  only  to  the  wife's 
separate  property,  and  not  to  that  in  which  she  holds  merely  the  homestead 
interest  conferred  by  our  constitution.  In  the  present  case  the  sale  of  the 
homestead  was  the  voluntary  act  of  the  husband;  in  the  cases  cited  {SimonUm 
V.  Mayhlum  and  Smith  v.  Uzzell)  the  sale  was  involuntary,  and  there  seems 
to  be  a  substantial  reason  why,  in  such  cases,  the  legislature  should  have 
made  a  different  rule  to  apply.  In  case  of  an  attempted  involuntary  aliena- 
tion, it  is  the  interest  of  the  husband  to  protect  the  wife  in  the  enjoyment  of 
her  homestead;  but  no  such  presumption  can  be  indulged  when  he  attempts 
the  sale  and  conveyance  himself.  In  the  latter  case  iiis  conduct  manifests  his 
purpose  to  act  in  hostility  to  her  rights;  and  he  may  be  presumed  to  exert  his 
influence  and  power  over  her  to  prevent  her  from  bringing  suit  for  their  en- 
forcement. For  these  reasons  tlie  legislature  might  well  have  provided  that» 
where  tiie  husband  attempts  the  alienation  of  the  homestead  without  consent 
of  the  wife,  the  statute  should  not  run  against  her  as  long  as  he  lives.  But 
in  our  opinion  they  have  not  done  this.  The  court  In  Smith  v.  Uzzell,  supra,. 
say,  in  effect,  that  an  exception  in  favor  of  the  wife  who  sets  up  claim  to  the 
homesteail,  merely  as  such,  cannot  be  engrafted  on  the  statute  by  the  courts. 
Neither  are  we  at  liberty  to  make  a  special  exception  in  a  similar  case,  be- 
cause the  husband  has  assumed  to  act  in  hostility  to  her  claim.  It  may  be 
appropriate  for  the  legislature  to  make  such  an  exception.  This  we  think 
they  have  not  done  hitherto,  and  it  is  our  duty  so  to  declare.  It  follows  from 
what  we  have  said  that  we  are  of  opinion  that  the  statute  of  limitations  began 
to  run  from  the  time  that  John  M.  Rogers  first  took  possession  of  the  prem- 
ises in  controversy,  and  that  the  court  should  have  so  charged  the  jury. 

The  evidence  further  shows  that,  very  soon  after  the  deed  was  signed,  Mrs. 
Hussey  became  acquainted  with  its  true  character,  and  also,  as  must  be  pre- 
sumed, with  the  manner  in  wliich  it  had  been  signed  and  acknowledged  by 
her  daughter  in  her  name.  According  to  her  own  testimony,  she  virtually 
concealed  these  facts,  on  account  of  her  husband's  physical  condition.  Know- 
ing that,  as  a  result  of  her  own  negligence,  the  deed  had  gone  forth  with  all 
the  appearances  of  a  valid  conveyance,  it  was  her  duty  to  denounce  the  fraud 
for  the  protection  of  third  parties.  Not  having  done  this,  and  innocent  third 
parties  having  purchased  upon  the  faith  of  the  deed,  it  would  seem  that  the 
transaction  combines  all  the  elements  essential  to  the  estoppel  even  of  a  mar- 
ried woman;  but  whether  or  not  she  should  be  held  estopped  it  is  not  neces- 
sary to  decide. 

The  uncontroverted  facts  show  that  appellants'  cause  of  action,  if  any  they 
ever  had,  was  baned  by  limitations  at  the  time  of  the  bringing  of  the  suit» 
and  therefore  the  judgment  is  affirmed. 
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Newport  &  L.  T.  P.  R.  Co.  t>.  Fitzsimmons  et  dL 

{Court  of  Appeals  of  Kentucky,    March  8, 1888.) 

Easements — Enporcement  of  Rights — ^In^tnction. 

In  a  petition  to  enjoin  an  encroachment  on  a  riffht  of  wav  over  a  etrip  of  land,  the 
evidence  of  both  the  ownership  and  possession  of  such  strip  was  confused  and  con- 
tradictory. Held,  that  the  disputed  facts  should  have  been  submitted  to  a  jury  in 
a  legal  action. 

Appeal  from  chancery  court,  Campbell  county. 

Action  by  the  Newport  &  Licking  T.  P.  R.  Company  against  Patrick  Fitz- 
Simmons  and  others,  to  enjoin  them  from  encroaching  on  a  right  of  way. 
Judgment  for  defendants,  and  plaintiff  appeals. 

/.  ^\  Wright  and  Geo.  Washingtoji,  for  appellant.  John  8,  Ducker,  for 
appellees. 

Holt,  J.  The  road  of  the  appellant  and  the  land  of  the  appellees  adjoin. 
The  former,  by  a  petition  in  form  quia  timet,  sues  to  enjoin  the  latter  from 
encroaching  upon  its  right  of  way.  This  remedy  may  be  resorted  to  in  case 
of  repeated  trespass,  and  to  prevent  a  multiplicity  of  suits.  The  right,  how- 
ever, must  be  clear,  because  the  remedy  is  summary.  Roath  v.  Driscoll,  52 
Amer.  Dec.  352.  In  this  instance  the  company  claims  that  the  appellees  have 
been  guilty  of  various  acts  of  trespass  upon  its  right  of  way,  as  by  extending  a 
brick-yard  thereon,  laying  the  foundation  for  an  ice-house  thereon,  and  entering 
upon  the  margin  of  it  for  various  other  purposes.  Upon  the  other  hand,  the 
appellees  assert  that  as  the  land  upon  the  opposite  side  of,  and  immediately 
next  to,  the  appellant's  road,  is  not  suitable  for  it,  but  is  constantly  giving 
way,  and  falling  into  the  river,  that  therefore  the  company  has  been  grad- 
ually shifting  its  road,  until  now  it  is,  in  part  at  least,  out  of  its  true  uitua, 
and  to  this  extent  upon  their  land.  The  controversy  is  therefore  narrowed  to 
a  strip  of  land  of  a  few  feet  in  width,  and  running  parallel  with  the  road. 

The  extent  of  the  right  of  way  of  the  company  is  not  shown  by  any  writ- 
ing. Indeed,  it  appears  that  many  years  ago  it  entered  upon  the  land  by  the 
verbal  consent  of  the  then  owner,  and  constructed  its  road.  A  long  and  large 
fill  was  necessary  at  that  point,  and  there  is  evidence  tending  to  show  that 
where  this  had  to  be  built  the  company  appropriated  for  the  purpose  from  80 
to  100  feet  in  width,  and  but  60  feet  elsewhere;  and  that  the  then  owner  ver^ 
bally  gave  the  land  for  this  purpose,  and  also  for  a  toll-house.  The  exact  \o* 
cation  or  the  precise  quantity  of  land  thus  acquired  is,  however,  not  shown. 
The  testimony  is  quite  conflicting,  not  only  as  to  which  of  the  parties  to  this 
contest  has  the  possession  of  the  land  where  the  alleged  acts  of  trespass  were 
committed,  but  as  to  its  ownership.  Both  questions  are  in  doubt,  and  it  is 
diflftcult  from  this  record  to  determine  to  our  own  satisfaction  the  relative 
rights  of  the  parties.  There  is  evidence  tending  to  show  that  the  company  at 
one  time  tried  to  induce  the  appellees  to  donate  to  it  the  disputed  land,  or  at 
least  a  part  of  it,  and,  failing  in  this,  that  it  then  sought  to  purchase  it:  also 
that  some  of  its  orticers,  shortly  after  the  appellees  purchased  their  land,  de- 
livered to  one  of  them  the  key  to  the  frame  building,  which  then  stood  upon 
the  Disputed  land,  and  which  had  been  once  used  as  a  toll-gate  house,  and 
which  the  appellees  subsequently,  and  without  objection  upon  the  part  of 
the  company,  removed  some  eight  or  ten  feet  further  back  from  the  turnpike. 
Portions  of  the  fencing  which,  at  places,  once  existed  along  the  road,  liave 
been  torn  away;  and  the  testimony  is  conflicting  whether  the  appellees,  in 
making  their  various  improvements,  have  entered  within  the  line  wliere  they 
formerly  stood  or  not.  Other  portions  remain,  and  they  tend  to  show  that  the 
improvements  along  those  portions  of  the  line  are  not  upon  the  appellant's 
right  of  way.  The  entire  testimony,  however,  furnishes  a  medley  of  con- 
tradictions. It  leaves  the  question  of  both  ownership  and  possession  in  a  fog. 
v.7s.w.no.9— 39 
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and,  as  the  burden  rested  upon  the  appellant,  we  cannot,  under  these  circum- 
stances, say  that  the  chancellor  erred  in  dismissing  its  petition.  Owing  to 
the  confused  condition  of  the  record,  if  it  were  clear  the  company  is  entitled 
to  some  relief,  it  would  be  difficult  to  award  it  in  this  form  of  action.  The 
description  of  the  property  claimed  to  have  been  invaded  is  left  in  such  un- 
certainty as  to  render  it  almost,  if  not  entirely,  impossible  to  authorize  any 
decree  at  all  satisfactory  to  our  minds  as  to  its  accuracy  and  justice.  The  facts 
in  dispute  should  have  been  submitted  to  an  investigation  by  a  jury.  The 
right  is  doubtful,  and  this  form  of  action  is  peculiarly  adapted  to  the  protec- 
tion of  acknowledged  or  certain  rights.  Where  both  the  possession  and  owner- 
ship are  involved  in  doubt,  it  should  be  resolved  by  a  legal  investigation,  and 
not  by  a  resort  to  summary  equitable  intervention.    Judgment  affirmed. 


Williams  et  al,  v.  Glenn's  Adm'r. 

{Ccni/rt  of  Appeals  of  Kentut^.    March  8, 1888.) 

Judicial  Salbs— Dbfect  of  Title— Caveat  EMProa. 

On  the  confirmation  of  a  judicial  sale,  the  maxim  c(weat  emptor  applies ;  and  the 
averment,  in  an  answer  to  the  rule  issued  against  the  purchaser  for  f aUure  to  meet 
deferred  payments,  that  the  debtor  had  no  title  to  the  lands  at  the  date  of  such  sale, 
is  no  defense. 

Appeal  from  chancery  court,  Campbell  county. 

Rule  against  W.  D.  Williams,  a  purchaser  at  a  decretal  sale  of  realty  to 
satisfy  a  mortgage  debt,  and  his  surety,  to  show  cause  why  they  should  not 
pay  certain  purchase-money  bonds.  The  rule  was  made  absolute,  and  re- 
spondents appeal. 

O.  W.  <&  A.  T.  Root,  for  appellants.  2).  A.  Glenn  and  A.  Q.  Winston,  for 
appellee. 

Bennett,  J.  In  an  action  pending  in  the  Campbell  circuit  court  by  John 
Glenn's  administrator  against  Greorge  B.  Hodge,  etc.,  the  court  decreed  a  sale  of 
the  land  in  controversy,  as  the  property  of  George  B.  Hodge,  to  satisfy  a  mort- 
gage debt  thereon,  which  mortgage  was  executed  by  George  B.  Hodge  to  the 
appellee's  intestate.  At  the  master  commissioner's  sale  of  said  land,  the  appel- 
lant Williams  became  the  purchaser.  He  executed  bonds  to  the  commissioner 
for  the  purchase  price  of  the  land,  payable  in  8, 12,  and  24  months  from  date, 
with  the  appellant  Johnson  as  his  surety.  The  report  of  sale  was  confirmed 
by  the  court.  After  the  confirmation  of  the  sale,  and  the  maturity  of  the  first 
and  second  bonds,  the  appellants  were  ruled  to  show  cause  why  they  should 
not  pay  these  two  bonds.  They  filed  separate  responses  to  the  rule,  in  which 
they  alleged  that  at  the  time  of  the  sale  of  said  land  George  B.  Hodge  had  no 
title  whatever  to  said  land ;  that  therefore  there  was  no  consideration  for  said 
bonds.  The  circuit  court,  notwithstanding  these  responses,  made  the  rule  ab- 
solute, from  which  they  have  appealed  to  this  court. 

This  court  in  the  case  of  Bank  v.  Peter,  18  Bush,  591,  held  that,  after  the 
confirmation  of  the  decretal  sale  of  a  piece  of  real  estate  to  satisfy  a  moilgage 
debt  in  favor  of  the  Farmers'  Bank,  Peter,  the  purchaser  of  the  real  estate, 
was  not  entitled  to  an  abatement  of  the  purchase  price  of  the  real  estate  on 
account  of  a  prior  and  superior  lien  thereon  for  taxes  due  the  state  and  city  of 
Henderson;  this  court  holding,  in  that  case,  that,  after  the  confirmation  of  a 
decretal  sale,  the  doctrine  of  caveat  emptor  applied  in  all  its  vigor,  and  that  the 
purchaser  could  not  resist  the  payment  of  the  purchase  price  on  account  of 
any  defect  in  the  title  of  the  property.  But  it  is  contended  that  the  Peter 
Case  is  distinguishable  from  this  case,  in  this:  that  in  that  case  Peter  got  a 
clear  title  to  the  land,  except  that  it  was  incumbered  by  a  prior  lien  for  taxes; 
that  he  in  fact  got  something,  which  fact  was  sufiicient  to  uphold  the  consid- 
eration, but  in  this  case  the  appellant  Williams  got  no  title  whatever;  there- 
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fore  there  was  a  total  failure  of  consideration  for  the  bonds.  But  the  court,  in 
the  Peter  Case,  announced  the.broad  doctrine  that  in  judicial  sales  of  real  es- 
tate there  was  no  warranty  of  title;  that  while  the  chancellor  will  not  compel 
his  vendee  to  pay  for  the  land  purchased  at  his  sale  if  the  purchaser  makes 
known,  before  the  sale  is  made  complete  by  confirmation*  that  he  acquires  no 
title,  yet  after  confirmation  the  purchaser  will  not  be  permitted  to  avoid  the 
payment  of  the  purchase  price  upon  the  ground  that  he  acquired  no  title  to  the 
land.  The  doctrine  thus  announced  is  in  harmony  with  the  current  of  au- 
thorities, and  accords  with  reason.  Ror.  Jud.  Sales,  (2d  Ed.)  §  174,  says:  " The 
rule  is,  as  to  all  judicial  sales,  except  as  regards  fraud,  that  the  maxim  caveat 
emptor  applies.  Let  the  buyer  beware;  there  is  no  warranty  of  title  or  qual- 
ity. They  are  sales  by  the  court,  and  there  is  no  one  to  go  back  on  if  the  buyer 
takes  nothing.  *  *  *  But  although  sales,  whether  judicial  or  on  execu- 
tion, are  made  subject  to  the  doctrine  of  caveat  emptor,  yet  if  misrepresenta- 
tions be  made  by  the  person  selling,  and  be  relied  on  by  the  buyer,  to  the  in- 
jury of  the  latter,  the  sale  will  be  set  aside. "  The  rule  announced  in  Ilorer 
is  sustained  by  the  current  of  authorities,  and  was  clearly  recognized  as  cor- 
rect by  this  court  in  the  Peter  Case.  So  it  may  be  regarded  as  a  settled  rule 
of  law  that,  after  a  judicial  sale  of  real  estate  has  been  made  complete  by  a 
confirmation  of  the  sale,  the  purchaser  cannot  successfully  resist  the  payment 
of  the  purchase  price  on  the  ground  that  he  acquired  no  title  to  the  property, 
unless  he  can  show  that  he  was  induced  to  make  the  purchase  by  the  misrep- 
resentations of  the  creditor,  or  person  making  the  sale,  as  to  the  condition  of 
the  title,  and  that  he  did  not  discover,  and  could  not  have  discovered  with  rea- 
sonable diligence,  the  true  condition  of  the  title  until  after  the  confirmation  of 
the  sale.  The  appellants  did  not  allege  either  of  the  latter  facts.  They  can- 
not, therefore,  successfully  resist  the  payment  of  their  bonds.  M  it  be  true 
that  George  B.  Hodge  had  no  title  to  said  land,  he  or  his  estate  will  be  liable 
to  the  appellants  for  the  sum  that  they  may  pay  on  these  bonds,  upon  the  ground 
that  they  have  been  compelled  to  pay  his  debt  without  having  received  value 
therefor.    The  judgment  of  the  lower  court  is  affirmed. 


Stembridge  v.  Stembridge's  Adm'r. 
(Coiert  of  Appeals  of  Kentucky.    March  10, 1888.) 

1.  Spkcioto  Pbrformancb— When  Dbcrbkd— Mdtualitt. 

A  woman  with  power  to  act  as  a  feme  sole  executed  a  written  agreement  that  if 
her  husband  would  pay  a  certain  sum  on  a  mortgage  on  her  land  by  the  time  it  be< 
came  due,  she  would  convey  to  him  a  part  of  the  land.  The  agreement  was  signed 
by  the  wife  only,  and  the  husband  failed  to  pay  the  money  mentioned  in  the  agree- 
ment at  the  time  specified,  and  died  without  paying  any  part  thereof.  His  admin- 
istrator sought  to  enforce  a  specific  performance  of  the  agreement.  Held,  that  spe- 
cific performance  could  not  be  enforced  against  the  wife,  as  the  contract  was  not 
mutual,  and  left  it  optional  with  the  husband  to  pay  the  money.^ 

2.  Sahb — ^WnEN  Decreed— Time  of  the  Essence. 

An  agreement  was  executed  by  the  wife  only,  that  if  her  husband  would  pay  a 
certain  sum  on  a  mortgage  debt  on  the  day  it  became  due,  she  would  convey  to  him 
a  part  of  the  land  mortjgaged.  Held^  that  in  such  contract  time  was  of  the  essence, 
and  the  failure  of  the  husband  to  pay  the  money  on  the  day  specified  deprived  him 
of  the  light  to  enforce  it. 

Appeal  from  circuit  court,  Daviess  county. 

Thfc  was  an  action  brought  by  the  administrator  of  A.  S.  Stembridge 
against  L.  L.  Stembridge,  for  specific  performance.  Judgment  for  the  ad- 
ministrator, and  the  defendant  appeals. 

"Equity  will  not  specifically  enforce  a  contract  wanting  in  deflniteness  or  mutuality. 
Bourget  v.  Monroe,  (Mich.)  25  N.  W.  Rep.  514;  HaU  v.  Loomis,  (Mich.)  80  N.  W.  Rep. 
874;  Moses  v.  McClam,  (Ala.)  2  South.  Rep.  741;  Recknagle  v.  Bchmalz,  (Iowa,)  33  N. 
W.  Rep.  8tt5;  Durkee  v.  Cota,  (Cal.)  16  Pac.  Rep.  5;  Fogg  ▼.  Price,  (Mass.)  14  N.  E. 
Rep.  741 ;  Appeal  of  Holthouse,  (Pa,)  12  Atl.  Rep.  340;  Johnston  v.  Trippe,  83  Fed.  Rop. 
530. 
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Wm.  Lindsay  and  B.  W,  Jolly ,  for  appellant.     W,  L.  Burton,  for  appellee. 

Bennett,  J.    In  February,  1879,  A.  S.  Stembridge  conveyed  to  hia  wife, 
the  appellant,  a  tract  of  land  containing  112  acres.    The  consideration  for 

this  conveyance  was  the  undertaking  by  the  appellant  to  pay  to Heinhart, 

A.  S.  Stembridge's  vendor,  a  balance  of  61*500,  with  two  years'  interest 
thereon,  due  on  the  land  by  A.  S.  Stembridge  to  said  Keinhart,  and  to  sur- 
render a  claim  of  $500,  loaned  by  the  appellant  to  A.  S.  Stembridge  to  pay  on 
this  land,  and  to  cancel  a  promissory  note  held  by  the  appellant  on  him  for 
$640.  Afterwards  the  appellant  borrowed  of  G.  W.  Jolly  the  sum  of  $1,790, 
which  was  used  to  pay  the  balance  of  the  purchase  money,  with  interest  thereon, 
due  to  Keinhart.  She  and  A.  S.  Stembridge  secured  Jolly  by  executing  to  h|m  a 
mortgage  on  this  land.  On  the  21st  of  February,  1880,  after  the  making  of 
said  mortgage,  the  appellant  executed  a  written  agreement,  which  recites  that 
the  mortgage  held  by  G.  W.  Jolly  on  said  land,  for  $1,790,  would  be  due  the 
10th  day  of  February,  1881.  The  agreement  then  provides  that  "if  A.  S. 
Stembridge  will  pay  on  said  mortgage  debt  by  the  time  it  is  due,  namely,  the 
10th  day  of  February,  1881,  the  sum  of  sixteen  dollars  per  acre  for  all  the  west 
end  of  said  tract  of  land,  after  setting  apart  to  the  said  L.  L.  Stembridge  fifty 
acres  of  the  east  end,  fronting  on  the  Calhoun  road,  and  including  the  house, 
etc.,  she  will  convey  the  said  remainder  to  him;  but  the  amount  u>  be  paid  by 
A.  S.  Stembridge  is  not  to  be  less  than  one  thousand  dollars."  This  agree- 
ment was  signed  by  the  appellant,  but  not  by  A.  S.  Stembridge.  At  the  time 
this  agreement  was  made,  the  appellant,  by  a  judgment  of  the  Daviess  circuit 
court,  had  power  to  act  as  a  feme  sole;  also,  there  was  a  suit  pending  by  the 
appellant  against  A.  S.  Stembridge  for  a  divorce.  A.  S.  Stembridge  failed  to 
pay  the  sum  of  money  mentioned  in  the  agreement  on  the  Jolly  note  at  its 
maturity,  nor  did  he  pay  it  thereafter.  After  the  death  of  A.  S.  Stembridge, 
the  appellee,  as  his  administrator,  sought  by  this  action  to  have  said  agree- 
ment treated  as  investing  A.  S.  Stembridge  ^ith  an  equitable  interest  in  said 
land,  and  to  enforce  a  specific  performance  of  it.  The  appellant  paid  off  the 
Jolly  note  after  the  action  was  brought.  She,  in  her  answer,  contended  that 
the  agreement  did  not  invest  A.  S.  Stembridge  with  an  equitable  interest  in 
the  land;  that  the  agreement  invested  him  with  no  title  whatever,  except  on 
condition  that  he  paid  said  sum  on  the  Jolly  note  at  its  maturity,  and,  having 
failed  to  do  so,  the  title,  legal  and  equitable,  remained  in  her.  The  lower 
court  sustained  the  appellee's  view  of  the  agreement  and  adjudged  a  sale  of 
enough  of  the  land,  except  the  50  acres  reserved  to  the  appellant,  to  satisfy 
the  sum  mentioned  in  the  agreement,  with  interest  thereon,  which  was  to  be 
paid  to  the  appellant,  she  having  paid  off  the  Jolly  note;  also  charging  her 
with  the  reasonable  rent  of  said  land.    She  has  appealed  to  this  court. 

The  said  agreement  did  not  bind  A.  S.  Stembridge  to  take  and  pay  for  said 
land.  The  appellant  agreed  that  if  he  should  pay  so  much  on  the  Jolly  note 
at  its  maturity,  then  she  would  convey  to  him  all  of  said  land,  except  50  acres, 
etc.  The  agreement  contains  no  promise  or  obligation  on  A.  S.  Stembridge*s 
part  to  pay  said  sum.  It  was  left  entirely  optional  with  him  to  pay  ^d 
sum  or  not:  nor  did  the  agreement  convey  hiiu  any  present  interest  in  the  land; 
nor  did  it  bind  the  appellant  to  convey  to  him  any  interest  in  the  land 
thereafter,  except  upon  the  condition  of  his  exercising  his  option  to  pay  said 
sum  on  the  Jolly  debt  at  its  maturity.  This  option  he  never  exercised;  nor 
did  his  representatives.  His  failure,  and  that  of  his  representatives,  to  do  so, 
amounted  to  a  decision  not  to  purchase  the  land  on  the  terms  proposed  by  the 
appellant.  As  this  agreement  did  not  Invest  A.  S.  Stembridge  with  any  im- 
mediate interest  in  the  land,  and  as  the  appellant  was  not  bound  to  convey  the 
land  except  upon  the  precedent  condition  of  A.  S.  Stembridge  paying  the 
money  upon  the  Jolly  debt  at  its  maturity,  the  sale  was  conditional;  and,  aa 
he  failed  to  comply  with  this  precedent  condition,  he  was  entitled  to  no  inter- 
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est  in  the  land  whatever.  Again,  in  cases  of  executory  sales  of  land, — that 
is,  where  the  purchaser  by  the  terms  of  the  contract  receives  a  present  inter- 
est in  the  land, — courts  of  equity  will  not  ordinarily  regard  time  as  of  the  es- 
sence of  the  contract;  they  will  not  divest  the  party  of  his  title  on  the  mere 
ground  that  he  has  not  kept  his  contract  to  the  day.  But  where,  as  in  this 
case,  the  contract  invests  the  one  party  with  no  title  whatever,  imposes  no 
obligation  upon  him,  leaves  it  optional  with  him  to  do  a  certain  thing  at  a 
specified  time,  in  such  a  case,  time,  in  the  broadest  sense  of  the  rule,  is  of  the 
essence  of  the  contract,  and  the  failure  of  such  party  to  comply  with  its  terms 
deprives  him  of  the  right  to  demand  the  enforcement  of  the  contract. 

The  judgment  of  the  lower  court  is  reversed  and  the  case  remanded,  with 
directions  for  further  proceedings  consistent  with  this  opinion. 


SiMPKiNSON  et  al.  V.  Sanders  et  cU. 

{Ctywrt  of  Appeals  of  Kentucky.    March  8, 1888.) 

KoRTOAOB— Vauditt— Bona  Fidbs. 

The  evidence  in  this  case  shows  that  the  mortgage  in  controversy  was  a  bona  fide 
transaction,  and  plaintifCs  are  therefore  not  entitled  to  a  rehearing.  On  rehearing, 
affirming  ante^  82. 

On  petition  for  a  rehearing. 

Plaintiffs,  J.  &  A.  Simpkinson  &  Co.,  were  judgment  creditors  of  defend- 
ant W.  L.  Sanders,  and  tiled  this  bill  against  him  and  J.  S.  Fhelps  &  Co.,  to 
whom  Sanders  had  executed  a  mortgage,  alleging  that  Sanders  possessed 
money,  etc.,  and  praying  a  discovery,  and  that  the  mortgage  be  set  aside  as 
fraudulent.  On  the  hearing  of  the  case  on  appeal,  this  court  found,  on  the 
evidence,  that  the  mortgage  was  valid,  and  decreed  a  sale  of  the  premises  to 
pay  the  liens  thereon,  making  the  mortgage  a  first  lien,  and  that  ceitain  notes 
held  by  Sanders  be  delivered  up  to  be  sold  or  collected,  and  applied  on  plain- 
tiffs^ judgment.    See  ante,  32.    Plaintiffs  petitioned  for  a  rehearing. 

/.  W,  Ureene  and  C.  Strother,  for  petitioners.    HargU  cfe  Eaatin,  contra, 

Pryor,  C.  J.  We  understand  distinctly  from  Davis  that  there  was  no  pre- 
tense, sham,  or  subterfuge  in  the  loan  of  this  money  to  Sanders;  that  the  wit- 
ness obtained  money  from  Phelps  &  Co.  to  loan  out,  or  rather  advance,  on 
tobacco;  that  witness  was  responsible  for  the  parties  to  whom  he  advanced 
the  money;  that  he  let  Sanders  have  the  money  on  the  day  the  mortgage  was 
executed,  and  afterwards  settled  with  Phelps  the  entire  amount  of  moneys 
advanced,  including  that  advanced  by  witness  to  Sanders,  and  thereby  became 
entitled  to  the  benefit  of  the  mortgage.  Phelps  «&  Co.  have  now  no  interest 
in  the  controversy,  and,  as  said  in  the  opinion  rendered,  this  is  a  bona  fide 
transaction,  or  Davis  is  guilty  of  perjury.  He  stands  uncontradicted  on  the 
record  by  any  other  witness,  and  there  is  no  reason  for  doubting  the  truth  of 
his  statements.    Petition  overruled. 


Woodward  v.  Commonwealth. 
{Court  of  Appeals  of  Kentucky,    December  17, 1887.) 
Express  Companies — License— Constitutional  Law — Immunity  op  Citizens. 
Act  Ky.  March  2, 1860,  (Myer,  Supp.  228,)  requiring  the  agents  of  foreign  express 
companies  doing  business  within  the  state  to  first  obtain  a  license  therefor,  does 
not  violate  the  nrovision  of  the  federal  constitution  that  "the  citizens  of  each  state 
shall  be  entitlea  to  all  the  immunities  of  citizens  of  the  several  states, "  a  corpora- 
tion not  being  included  in  the  term  "citizen. " 
Same— License— Repeal  of  Law. 

Act  Ky.  Fob.  20,  18tt4,  (Myer,  Bupp.  480.)  requiring  the  payment  of  a  tax  of  6  per 
cent,  upon  the  net  profits  of  the  business  done  by  any  express  company  within  the 
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Btate»  does  not  repeal,  either  expressly  or  hy  impUoatlon.  act  March  8, 1860,  (Kyer, 
Supp.  228,)  requiring  agents  of  foreign  express  oompanies  to  take  out  licenses  be- 
fore transacting  business  within  the  state. 

&  Same. 

Act  Ky.  March  2, 1870,  requiring  foreign  express  companies  doing  business  within 
the  state  to  pay  certain  fees  each  year  upon  renewing  their  licenses,  does  not  affect 
the  provisions  of  act  March  2, 1860,  which  requires  each  agent  of  Buoh  companies  to 
take  out  a  license  before  doing  business. 

Appeal  from  circuit  court,  Jefferson  county. 

James  Woodward  was  indicted  and  convicted,  under  section  8»  act  Ey. 
March  2, 1860,  (Myer,  Hupp.  228,)  for  having  acted  as  agent  of  the  Adams 
Express  Company  without  having  any  license  from  the  auditor;  from  which 
verdict  he  appealed. 

Hallam  (&  Myers,  for  appellant.    Helm  <&  Bruce,  for  appellee. 

Holt,  J.    The  legislature  on  March  2, 1860,  passed  the  following  act: 
"An  act  to  regulate  agencies  of  foreign  express  oompanies. 

"Section  1.  Be  it  enacted  by  the  general  assembly  of  the  commonwealth  of 
Kentucky  that  it  shall  not  be  lawful,  after  the  first  day  of  May,  1860,  for  any 
agent  of  any  express  company,  not  incorporated  by  the  laws  of  this  common- 
wealth, to  set  up,  estsiblish,  or  carry  on  the  business  of  transportation  m  this 
state,  without  first  obtaining  a  license  from  the  auditor  of  public  accounts  to 
carry  on  such  business. 

"Sec.  2.  Before  the  auditor  shall  issue  such  license  to  any  agent  of  any 
company  incorporated  by  any  state  of  the  United  States,  there  shHll  be  filed  In 
his  office  a  copy  of  the  charter  of  such  company,  and  a  statement  made,  under 
oath  of  its  president  or  secretary,  showing  its  assets  and  liabilities,  and  dis- 
tinctly showing  the  amount  of  its  capital  stock,  and  how  the  same  has  been 
paid,  and  of  what  the  assets  of  the  company  consist,  the  amount  of  losses  due 
and  unpaid  by  said  company,  if  any,  and  all  other  claims  against  said  com- 
pany, or  other  indebtedness,  due  or  not  due;  and  such  statement  shall  show 
that  the  company  is  possessed  of  an  actual  capital  of  at  least  $150,000,  either 
in  cash  or  in  safe  investment,  exclusive  of  stock  notes.  Upon  the  filing  of 
the  statement  above  provided,  and  furnishing  the  auditor  with  satisfactory 
evidence  of  such  capital,  it  shall  be  his  duty  to  issue  license  to  such  agent  or 
agents  as  the  company  may  direct  to  carry  on  the  business  of  expressing  or 
transportation  in  this  state. 

"Sec.  8.  Before  the  auditor  shall  issue  license  to  any  agent  of  any  express  or 
transportation  company  incorporated  by  any  foreign  government,  or  any  as- 
sociation or  partnership  acting  under  the  laws  of  any  foreign  government, 
there  shall  be  filed  in  his  office  a  statement  setting  forth  the  act  of  incorpora- 
tion, or  charter,  or  the  articles  of  association,  or  by-laws,  under  which  they 
act,  and  setting  forth  the  matters  required  by  the  preceding  section  of  this 
act  to  be  specified;  and  satisfactory  evidence  shall  be  furnished  to  the  auditor 
that  such  company  has  on  deposit  in  the  United  States,  or  has  invested  in  the 
stock  of  some  one  or  more  of  the  United  States,  or  in  some  safe  dividend  pay- 
ing stocks  in  the  United  States,  the  sum  of  $150,000,  which  statement  shall 
be  verified  by  the  oath  of  the  president  of  such  company,  its  general  agent  in 
the  United  States,  or  the  agent  applying  for  such  license;  and  upon  due  fdlng 
of  such  statement,  and  furnishing  the  auditor  with  satisfactory  evidence  of 
such  deposit  or  investment,  it  shall  be  his  duty  to  issue  such  license  to  the 
agent  or  agents  applying  for  the  same. 

"Sec.  4.  The  statements  required  by  the  foregoing  sections  shall  be  renewed 
in  each  year  thereafter,  either  in  the  months  of  January  or  July;  and  the  au- 
ditor, on  being  satisfied  that  the  capital  or  deposit,  consisting  of  cash  securi- 
ties or  investments  as  provided  in  this  act,  remain  secure  to  the  amount  of 
•150,000,  shall  renew  such  license. 
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"Sec.  5.  Every  agent  obtaining  such  license,  or  renewal  thereof,  as  required 
by  this  act.  shall,  before  transacting  any  business  of  transportation  or  express- 
ing in  this  state,  file  in  the  oflSce  of  the  clerk  of  the  county  court  in  which  he 
or  they  may  desire  to  do  business  for  said  company,  a  copy  of  the  statement 
required  to  be  filed  with  the  auditor,  and  a  copy  of  the  license,  which  shall  be 
carefully  preserved  by  the  clerk  for  public  inspection;  and,  in  case  of  a  re- 
newal, shall,  in  like  manner,  file  in  the  oflSce  of  a  clerk  of  the  county  court  a 
copy  of  such  renewed  statement  and  license,  within  thirty  days  after  it  shall 
be  filed  with  the  auditor. 

"Sec.  6.  The  statements  required  by  the  foregoing  sections  shall  be  made 
up  to  a  period  within  six  months  preceding  the  tiling  of  the  same  with  the  au- 
ditor. 

"Sec.  7.  If,  at  any  time  after  the  filing  of  the  statements  by  this  act  re- 
quired, it  shall  be  made  to  appear  to  the  auditor  that  the  available  capital  of 
any  such  company  has  been  reduced,  by  misfortune  or  otherwise,  below  the 
sum  of  $150,000,  it  shall  be  his  duty  to  revoke  the  license  or  licenses  granted 
to  any  agent  or  agents  of  such  company. 

"Sec.  8.  Any  person  who  shall  set  up,  a<<tablish,  carry  on,  or  transact  any 
business  for  any  transportation  or  express  company  not  incorporated  by  the 
law  of  this  state,  without  having  obtained  license,  as  by  this  act  required,  or 
who  shall  in  any  way  violate  the  provisions  of  this  act,  shall  be  fined  for  every 
such  offense  not  less  than  one  hundred  nor  more  than  five  hundred  dollars,  at 
the  discretion  of  a  jury,  to  be  recovered  as  like  fines  in  other  cases:  provided, 
that  it  shall  and  may  be  lawful  for  any  person  who  has  a  right  of  action  that 
has  accrued  in  this  state  against  such  foreign  transportation  or  express  com- 
pany, to  sue  any  such  company  in  any  county  in  this  state  where  its  agent 
may  be  found:  provided,  further,  that  nothing  contained  in  this  act  shall  be 
construed  to  release  said  company  from  liability  as  common  carriers. 

"Sec.  9.  For  any  license  issued  by  the  auditor  under  this  act,  and  for  each 
renewal  thereof,  he  shall  be  allowed  the  sum  of  $2.50,  to  be  paid  by  the  agent 
or  company  taking  out  such  license. 

"Sec.  10.  This  act  shall  not  apply  to  any  express  or  transportation  company 
wholly  composed  of  residents  of  this  state,  or  to  any  corporation  chartered  by 
this  state,  except  to  impose  the  liabilities  of  a  common  carrier;  nor  shall  it 
apply  to  any  person  engaged  in  the  ordinary  business  of  tran^ortation  as  com- 
mon carrier  or  otherwise.     This  act  to  be  in  force  from  its  passage." 

Myer,  Supp.  228. 

The  appellant,  James  Woodward,  was  indicted  and  convicted  in  the  Jeffer- 
son circuit  court,  under  the  eighth  section,  for  having,  during  1886,  acted  as 
the  agent  at  Loqisville,  Ky.,  of  the  Adams  Express  Company,  a  corporation 
not  created  by  the  laws  of  this  state,  without  having  any  license  to  do  so  from 
the  auditor. 

It  is  urgedf  first,  that  the  law  is  unconstitutional,  and  therefore  void,  be- 
cause it  discriminates  against  non-residents.  The  constitution  of  the  United 
States  declares  that  "the  citizens  of  each  state  shall  be  entitled  to  all  the  im- 
munities of  citizens  in  the  several  states. "  But  a  corporation  is  but  a  creature 
of  the  local  law.  It  has  no  absolute  right  of  recognition  in  any  state  save 
that  of  its  creation.  It  has  no  extraterritorial  operation,  save  by  comity. 
The  validity  of  its  action,  the  exercise  of  any  right  whatever  by  it,  indeed, 
even  the  recognition  of  its  existence,  in  any  other  state,  depend  altogether 
upon  its  will  and  consent.  One  state  cannot  force  its  artificial  creature  into 
another.  If  it  could,  it  would  thereby  transport  its  laws  for  the  government 
of  another  equal  state.  If  the  corporation  be  accorded  any  rights  appertain- 
ing to  citizenship  in  another  state,  it  is  by  its  sanction,  either  express  or  im- 
plied. It  may  forbid  its  presence  altogether;  and  it  therefore  follows,  of 
course,  that  it  may  impose  such  restrictions  as  it  chooses,  provided  they  are 
not  open  to  constitutional  objection.     The  "immunities"  secured  by  the  or- 
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ganic  law  to  the  citizen  of  one  state  in  the  other  states  are  such  privileges  as 
are  common  to  the  citizens  of  the  latter  states  under  their  laws,  and  do  not 
embrace  special  privileges  created  by  his  local  law  and  enjoyed  by  him  at 
home.  Nor  does  the  term  ** citizen,  **  as  used  in  the  constitution,  include  cor- 
porations. This  is,  therefore,  not  a  case  where  a  state  has  imposed  a  burden 
upon  the  citizens  of  another  state  not  borne  by  its  own.  This  rule  has  been 
declared  not  only  by  this  court,  but  also  by  the  supreme  court  of  the  United 
States.  Insurance  Co.  v.  Com.,  5  Bush,  68;  Paid  v.  Virginia,  8  Wall.  168: 
Doyle  V.  Insurance  Co.,  94  U.  S.  535. 

It  is  next  said  that  the  act  above  cited  has  been  repealed;  but,  even  if  this 
be  not  so,  that  then  its  proper  construction  only  requires  the  company,  and 
not  each  of  its  agents,  to  obtain  a  license;  and  that  the  legislature  by  subse* 
quent  legislation  has  placed  this  construction  upon  it.  In  support  of  these 
positions  we  are  referred  to  the  following  sections  of  the  act  of  February  20, 
1864,  entitled,  "An  act  to  tax  railroads,  turnpike  roads,  and  other  corporations 
in  aid  of  the  sinking  fund:" 

**Sec.  6.  That  it  shall  be  the  duty  of  the  treasurer,  secretary,  agent,  or  su- 
perintendent of  any  express  company  doing  business  in  this  state  to  report  to 
the  auditor  of  public  accounts,  on  or  before  the  15th  day  of  July,  1864,  and 
on  each  succeeding  15th  day  of  July  thereafter,  a  full  and  comprehensive 
statement  of  the  business  of  the  company,  within  the  state,  for  the  twelve 
months  next  preceding;  and  shall,  on  or  before  the  10th  day  of  October  follow- 
ing, pay  into  the  treasury  a  tax  of  six  per  cent  upon  the  net  profits  of  the 
business  done  by  it  within  this  state. 

"Sec.  7.  That  if  any  of  the  officers  mentioned  in  sections  fifth  and  sixth  of 
this  act  shall  fail  or  refuse  to  report  to  the  auditor  of  public  accounts,  as 
therein  required,  that  such  officer  shall  be  liable  to  a  fine  of  one  thousand  dol- 
lars for  each  month  he  may  so  fail  to  report,  which  fine  or  fines  shall  be  re- 
coverable upon  motion  in  the  Franklin  circuit  court;  and  any  execution  which 
may  issue  upon  any  judgment  rendered  on  such  motion  may  be  levied  on  the 
property  of  any  corporation  in  whose  employment  such  officer  may  be:  pro- 
vided, however,  that,  before  any  such  judgment  shall  be  rendered,  said  officer 
shall  have  at  least  twenty  days*  notice  of  the  motion. 

"Sec.  8.  That  all  laws,*or  parts  of  laws,  in  conflict  or  incompatible  with  the 
provisions  of  this  act  are  hereby  repealed,  and  no  other  taxes  than  those  herein 
imposed,  whether  provided  for  in  the  charters  or  otherwise,  shall  be  collecti- 
ble from  the  several  corporations  herein  enumerated  by  this  commonwealth.*' 

Myer,  Supp.  480. 

Also  to  the  following  amendatory  act,  approved  March  2,  1870: 
"An  act  to  amend  'An  act  to  tax  railroads  and  other  corporations,  in  aid  of  the 

sinking  fund,*  approved  20th  February,  1864. 

"Section  1.  Be  it  enacted  by  the  general  assembly  of  the  commonwealth  of 
Kentucky  that  sections  six  and  seven  of  the  act  to  which  this  is  an  amendment, 
so  far  as  the  same  applies  to  foreign  express  companies  doing  business  in  this 
state,  be,  and  the  same  are  hereby,  amended  as  follows,  to-wit:  All  express 
and  transportation  and  fast-freight  line  companiee  doing  business  in  this  state, 
and  required  to  obtain  a  license  from  the  auditor  of  public  accounts,  under 
the  provisions  of  the  act  entitled  <An  act  to  regulate  agencies  of  foreign  ex- 
press companies,'  approved  on  the  2d  day  of  March,  1860,  shall,  on  renewing 
their  licenses  in  each  year,  severally  pay,  as  a  tax  for  the  privilege  of  doing 
business  in  this  state,  the  annual  sum  of  five  hundred  dolliurs,  where  the  dis- 
tance over  which  the  lines  of  such  company  extend  in  this  state  is  one  hun- 
dred miles  or  less ;  and  the  annual  sum  of  one  thousand  dollars,  where  the  dis- 
tance over  which  the  line  of  such  company  extends  in  this  state  is  more  than 
one  hundred  miles;  and  any  such  company  which  has  taken  or  may  take  out 
the  license  provided  for  in  said  act  of  March  2, 1860,  and  shall  pay  the  annual 
tax  provided  for  in  this  act,  shall  not  be  required  by  the  county,  town,  city. 
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or  other  corporation,  or  local  jurisdiction  in  this  state,  to  take  out  or  obtain 
any  otlier  or  additional  license,  or  to  pay  any  other  or  additional  tax  or  sum  of 
money  for  the  right  or  privilege  of  conducting  its  business  in  or  through  such 
county,  town,  city,  corporation,  or  other  local  jurisdiction :  provided,  nothing 
contained  in  this  act  shall  be  construed  as  exempting  said  companies  from  the 
ordinary  ad  valorem  tax  on  such  property,  real  or  personal,  that  they  may 
own  or  possess. 

"8ec.  2.  That  the  annual  report  of  the  statement  of  the  bnsinees  of  such  ex- 
press companies,  required  by  the  said  sixth  section  of  the  act  to  which  this  is 
an  amendment,  be,  and  the  same  is  hereby,  dispensed  with ;  and  instead  thereof 
it  shall  be  the  duty  of  some  one  of  the  representatives  of  such  company  enu- 
merated in  said  section  to  report,  at  the  time  of  obtaining  the  said  annual 
license,  a  full  and  true  statement  of  the  routes  and  distances  over  which  the 
lines  of  such  company  extend  in  this  state;  and  for  a  failure  of  such  company, 
or  some  of  its  authorize  agents,  to  make  such  annual  report,  and  to  pay  the 
annual  tax  required  by  this  act,  for  sixty  days  after  the  report  and  p<iyment 
ought  to  be  made,  such  company,  in  its  corporate,  joint-stock,  or  partnership 
name,  shall  be  liable  to  a  fine  of  one  thousand  dollars,  in  addition  to  the  tax 
herein  imposed,  to  be  recovered,  enforoedt  and  coUeoted  as  required  in  the  sev- 
enth section  of  the  act  to  which  this  is  an  amendment. 

**Sec.  8.  That  all  laws  and  parts  of  laws  coming  in  conflict  with  this  act 
be,  and  the  same  are  hereby,  repealed;  and  this  act  shall  take  effect  from  and 
after  its  passage. " 

1  Acts  1869-70,  p.  88. 

By  an  act  approved  February  12,  1866,  entitled  "An  act  amending  the  law 
regulating  the  fees  to  be  paid  by  foreign  insurance  and  express  companies," 
it  was  provided  that  the  auditor  should  receive  "for  each  original  or  renewal 
license,  with  certified  copy  of  statement,  $5;  which  fees  shall  be  paid  by  the 
agent  or  agents,  or  companies,  before  acting  under  the  license. "  Myer,  Supp. 
719.  The  sixth  section  of  article  4  of  the  present  revenue  law  only  substan- 
tially re-enacts  the  provisions  of  the  act,  supra,  of  March  2,  1870,  as  to  the 
tax  to  be  paid  by  express  companies,  the  only  difference  being  that  it  applies 
to  all  express  companies,  and  is  not  confined  to  foreign  ones.  It  is  true  it  is 
therein  called  "a  license  tax;"  but  it  is  for  revenue,  and  was  doubtless  so 
termed  to  distinguish  it  from  the  cui  valorem  tax  imposed  by  the  act  of  Feb- 
ruary 20,  1864,  upon  the  profits  of  the  business. 

The  above  are  all  the  legislative  provisions  which,  in  our  opinion,  have  any 
bearing  upon  the  question  of  either  the  repeal  or  the  proper  construction  of 
the  act  of  March  2,  1860.  .  It  is  clear  to  our  minds  that  they  point  to  two  dis- 
tinct lines  of  legislation,  one  looking  to  the  protection  of  the  public  in  trans- 
action of  business  with  foreign  express  companies,  and  the  other  to  the  col- 
lection of  the  revenue  from  companies  engaged  in  this  business.  Two  objects 
were  in  view, — one  was  '*to  regulate  agencies,"  and  the  other  '*to  tax"  for 
revenue.  The  titles  of  the  acts  so  indicate.  The  license  act  of  March  2, 
1860,  was  not  expressly  repealed  by  the  taxing  act  of  February,  20,  1864,  and 
statutory  repeals  by  implication  are  not  favored.  One  act  will  not  be  re- 
garded as  repealing  another  by  construction,  unless  their  provisions  are  irrec- 
oncilable, or  there  is  good  reason  to  conclude  that  the  legislature  so  intended. 
Keeping  in  view  the  evident  purpose  of  each  of  these  two  acts,  we  fail  to  see 
either  any  such  confiict,  or  any  such  l^islative  purpose.  Nor,  in  our  opinion, 
is  the  theory  that  the  act  of  March  2,  1860,  was  repealed  by  that  of  February 
20,  1864,  supported  by  the  act  of  March  2,  1870.  Upon  the  contrary,  ft 
shows  that  it  was  then  recognized  as  being  in  force.  In  amending  the  law  iis 
to  the  tax  which  express  companies  were  to  pay,  it  expressly,  but  incidentally, 
speaks  of  foreign  express  companies  being  **  required  to  obtain  a  license  from 
the  auditor  of  public  accounts,  under  the  provisions  of  the  act  entitled  *An 
act  to  regulate  agencies  of  foreign  express  companies,'  approved  on  the  sec- 
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ond  day  of  March,  1860."  This  legislative  reoognitiOD  waps  over  six  jeais 
after  the  passage  of  the  act  which  it  is  claimed  repealed  the  one  of  1860;  and 
the  act  of  February,  1866,  raising  the  license  fee,  was  enacted  two  years  after 
the  passage  of  the  so«called  repealing  act.  The  two  acts  of  1860  and  1864  re- 
late to  entirely  different  subjects, — the  latter  altogether  to  revenue;  while  the 
purpose  of  the  former  is  to  protect  the  public  against  dealing  with  irrespon- 
sible companies,  and  to  definitely  point  out,  beyond  dispute,  the  agent  of  the 
company  at  any  place  where  it  may  do  business*  That  of  1860  in  no  way  re- 
lates to  revenue,  and  the  money  required  to  be  paid  for  the  license  is  not  ex- 
acted as  a  tax  for  the  government,  but  merely  as  compensation  to  a  state  of- 
ficer for  the  duties  he  is  required  to  perform  under  the  law.  The  policy  of 
thus  paying  him  is,  to  say  the  least,  questionable;  but  this  is  not  for  our  con- 
sideration. It  is  a  fact  of  which  we  must  take  notice  that  the  state  policy  In 
this  respect  has  not  been  a  fixed  one.  In  some  iostanoes  an  officer  reoeives  a 
certain  salary,  and  nothing  more;  in  others,  a  certain  sum,  and,  by  way  of 
making  it  adequate,  also  certain  fees  to  be  paid  to  him  by  those  for  whom  the 
services  are  performed.  The  latter  policy  has  been  pursued  as  to  the  auditor, 
whose  manifold  duties  are  not  only  important,  but  quite  onerous.  It  is  within 
the  power  of  the  legislature  not  only  to  thus  tax  for  revenue,  but  to  thus 
provide  compensation  for  the  performance  of  the  necessary  services.  It  is 
done  in  New  York,  Ohio,  Illinois,  Mississippi,  and  other  states.  It  is  urged, 
however,  that,  by  the  imposition  of  this  license  fee  upon  from  250  to  300  ex- 
press agents,  the  auditor  receives  a  considerable  sum,  while  the  stale  gets 
nothing.  If  the  purpose  was  to  raise  revenue,  this  fact  would  of  course  be 
entitled  to  great  consideration;  but,  as  we  have  already  seen»  this  is  not  the 
object.  Upon  the  other  hand,  however,  it  would  be  equally  as  improbable 
that  the  legislature  intended  that  the  auditor  should  perform  the  responsible 
duties  required  by  the  act  of  March  2,  1860,  for  the  sum  of  #2.50  or  $5,  as 
now  provided,  by  the  issuance  of  one  license  to  the  company.  His  duties  un- 
der the  law  are  quite  important.  He  not  only  issues  the  license,  but  he  is  re- 
quired to  investigate  and  know  the  pecuniary  condition  of  the  company.  He 
must  not  only  examine  critically  its  statement  of  its  capital,  its  assets  and  lia- 
bilities, and  everything  affecting  its  pecuniary  condition,  but  also  the  evi- 
dence furnished  in  s1^>port  of  same;  and  he  can  issue  the  licenses  only  when, 
in  his  opinion,  the  company  have  conformed  to  the  standard  provided  by  the 
law.  Moreover,  it  is  his  duly  to  watch  the  condition  of  the  company.  If  at 
any  time,  through  misfortune  or  otherwise,  its  pecuniary  condition  falls  be- 
low the  statutory  standard,  he  is  required  to  revoke  the  licenses  that  have 
been  issued  to  its  agents.  Beyond  doubt,  all  these  requirements  are  for  the 
benefit  of  the  persons  and  public  dealing  with  the  company,  and  not  for  reve- 
nue. The  agent  is  required  to  have  his  license  recorded  in  the  county  where 
he  is  located.  This  enables  the  public  to  know  definitely  with  whom  to  deal 
in  transacting  business  with  the  company,  and  the  granting  of  the  license  is 
a  guaranty  of  its  solvency  by  the  state.  A  statute  should,  however,  be  con- 
strued according  to  its  equity;  and,  while  it  is  ttie  province  of  the  legislature 
to  fix  the  compensation  of  an  officer  of  the  state,  yet  we  may  look  to  it  in  ar- 
riving at  their  meaning,  if  it  be  in  doubt.  In  view,  however,  of  the  duties 
imposed  by  the  law  in  question  upon  the  auditor,  we  cannot  presume,  from 
the  compensation  allowed  for  a  license  to  each  agent  of  the  company,  that  the 
legislature  in  fact  intended  that  but  one  license  should  issue,  and  that  to  the 
company.  Such  a  construction  would  be  at  war,  not  only  with  the  purpose 
of  the  legislation,  but  the  very  words  of  the  statute.  If  language  can  mean 
anything,  the  act  of  1860  certainly  requires  each  agent  to  have  a  license.  It 
repeatedly  says  so.  The  only  ground  upon  which  a  different  construction  can 
be  based  is  that  the  act  of  March  2, 1870.  in  referring  to  that  of  1860,  speaks  of 
the  company  obtaining  **a  license."  The  word,  however,  is  used  in  the  sin- 
gular number  in  the  act  of  1860;  and  this  language  was  doubtless  employed 


Digitized  by  VjOOQIC 


Ky.]  8ILVEB8  0.  EDWARDS.  619 

in  the  law  of  1870,  relating  to  and  amendatory  of  that  taxing  the  companies, 
becansethe  ninth  section  of  the  law  of  1860  provides  that  the  fee  for  issuing 
the  license  shall  be  paid  by  the  ''agent  or  company."  It  was  reasonable  to 
suppose  that  the  company  would  furnish  its  agents  their  licenses.  The  con- 
struction now  asked  of  the  act  of  1860  has  never  been  put  upon  it,  although 
it  has  now  been  in  force  for  over  a  quarter  of  a  century.  Neither  the  execu- 
tive branch  of  the  government,  nor  those  affected  by  it,  have  ever  so  con- 
strued it.  This  contemporaneous  construction — this  communis  opinio — is 
entitled  to  weight,  and  should  not  l>e  departed  from  unless  clearly  required 
by  the  law.  Such  a  long-continued  practice  ripens  into  an  authoritative  con- 
struction of  a  statute,  especially  when  the  legislature  sits  by  without  dictate 
ing  a  change.  Moreover,  it  must  not  be  forgotten  that  this  has  continued  for 
over  20  years  since  the  passage  of  the  act,  which  it  is  now  for  the  first  time 
claimed  repealed  the  law  that  authorized  it.  The  agents  of  the  express  com- 
panies have,  during  all  this  time,  continued  to  take  out  their  licenses,  and 
without  complaint,  so  far  as  this  record  shows,  and  certainly  without  com- 
plaint in  court.  The  view  above  indicated  is  supported  by  our  legislative 
policy  as  to  insurance  companies.  In  1856  the  legislature  fixed  the  compen- 
sation of  the  auditor  for  issuing  licenses  to  iilsuraiice  agents  at  $2.50.  The 
law  doing  so  is  identical  in  its  provisions  with  that  of  1860  as  to  express  com- 
panies. The  services  required  of  him  in  each  case  were  the  same.  There  is 
a  parallel  in  the  legislation.  He  continued  to  be  thus  paid,  save  that  in  1870 
the  fee  was  raised  to  five  dollars,  until  1880,  when  this  compensation  was 
taken  from  him,  and  turned  into  the  treasury;  but,  in  lieu  thereof  for 
these  services  as  to  insurance  companies,  he  was  allowed  a  fixed  salary  of 
$900.  During  all  this  time,  too,  the  insurance  companies  were  taxed  upon 
their  business.  The  act  of  1860  relates  only  to  the  regulation  of  the  agencies 
of  foreign  express  companies.  That  of  1864,  however,  impqses  a  6  per  cent, 
tax,  and  relates  to  all  express  companies.  The  amendment  of  1870  to  the 
last-named  act  only  changed  the  basis  of  taxation  as  to  foreign  companies 
from  this  per  cent,  to  a  specific  sum.  The  statments  which  bad  to  be  fur- 
nished to  the  auditor  under  the  acts  of  1860  and  1864  were  different.  Que 
was  required  to  enable  him  to  determine  whether  the  foreign  company  should 
be  permitted  to  do  business  in  the  state,  while  the  other  was  for  the  purpose 
of  fixing  the  company's  tax.  The  two  acts  looked  to  different  ends,  and 
were  evidently  intended  by  the  legislature  to  subserve  different  purposes. 
Every  reason  requiring  the  passage  of  the  law  of  1860  existed  in  1864,  when 
it  is  claimed  that  it  was  repealed.  The  same  public  policy  which  prompted  its 
enactment  in  1860  required  its  continuance  in  1864.  Ko  reason  appears  why 
it  should  then  have  been  repealed,  and  the  judgment  is  affirmed. 


Silvers  et  ah  o.  Edwards. 

(Court  of  Appeals  of  Kentudcy.    Maroh  8, 1888.) 

AnACHHBVT— Sale— Claim  bt  Third  Pabtt. 

After  an  attachment  had  been  levied  on  three  tractB  of  land,  a  third  person  filed 
his  petition  asking  to  be  made  a  party,  and  claiming  title  by  deed  to  the  first  and 
second  tracts.  The  court  found  that  the  deeds  were  not  delivered  until  after 
the  attachment  was  levied,  and  dismissed  the  petition,  and  directed  a  sale  of  all 
three  tracts  to  pay  the  attachment  debts,  making  the  tract  not  conveyed  last  in  the 
order  of  sale.  Held  error.  The  last  tract,  about  which  there  was  no  controversy, 
should  have  been  sold  first,  and  the  other  two  only  sold  In  the  event  tiiat  it  did  not 
sell  for  enough  to  pay  the  attachment  debt. 

Appeal  from  circuit  court,  Pulaski  county. 

On  February  7, 1885,  John  S.  Edwards  began  this  suit  against  William  Ed- 
wards on  certain  notes,  and  obtained  an  attachment,  which  was  levied  on  de» 
fendant's  interest  in  three  tracts  of  land,— 50  acres,  71  acres,  and  200  acres, 
respectively.    Appellant  Martin  Silvers  filed  his  petition  to  loe  made  a  party. 
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in  which  he  alleged  he  was  owner  of  the  50  and  the  71  acre  tracts.  It  ap- 
peared that  William  Edwards,  without  the  knowledge  of  Silvers,  whose  debtor 
he  was,  on  December  28,  1884,  executed  deeds  conveying  these  two  tracts  to 
Silvers,  which  deeds  he  left  with  a  depntj-clerk  to  deliver  to  Silvers.  £vi* 
dence  was  conflicting  as  to  the  time  of  the  delivery,  but  the  court  decided  that 
they  were  not  delivered  to  Silvers  until  after  J.  S.  Edwards'  attachment  had 
been  levied.  Judgment  was  rendered  dismissing  Silvers*  petition,  and  order- 
ing the  property  sold,  for  J.  S.  Edwards*  benefit,  in  the  following  order:  50 
acres  first,  71  acres  next,  and  200  acres  last.  Silvers  appeals,  claiming  (1) 
that  even  if  the  deeds  were  not  delivered  to,  and  accepted  by,  him  until  after 
the  attacliment  was  issued,  yet,  when  he  did  accept  them,  by  relation  it  made 
them  valid  as  to  all  parties  from  the  date  of  their  execution;  and  (2)  that  he 
ought  to  have  been  adjudged  entitled  to  whatever  of  the  proceeds  of  sale  was 
left  after  satisfying  J.  S.  Edwards*  debt. 
O.  H.  WaddUt  for  appellants.    W.  A,  MorroWp  for  appellee. 

Lewis,  J.  The  evidence  is  conflicting  as  to  the  time  the  two  deeds  were 
delivered  to,  and  accepted  by,  appellant;  and  as  there  is  evidence  showing 
they  were  not  delivered  until  after  the  attachment  was  issued  in  favor  of  ap- 
pellee, at  whieh  time  a  lien  on  the  land  was  created,  we  are  not  inclined  to 
say  the  chancellor  erred  in  so  finding,  especially  as  appellant  admits  the  deeds 
were  executed  without  liis  presence  or  knowledge,  and  in  the  absence  of  any 
previous  agreement  between  him  and  his  debtor  they  would  be  executed. 
But  in  addition  to  the  tracta  of  71  acres  and  50  acres,  which  the  common 
debtor  attempted  to  convey  to  appellant,  the  attachment  was  levied  on  a  tract 
of  200  acres,  or  upon  the  interest  of  the  debtor  tbereinr  which  was  not  in- 
cluded in  the  deed  to  appellant.  We  think  the  court  erred  in  dismissing  ap- 
pellant's petition  to  be  made  a  party,  and  directing  the  two  tracts  conveyed  to 
appellant  first  sold.  The  last-mentioned  one,  about  which  there  was  no  con- 
troversy, should  have  been  first  subjected,  and  the  sale  of  the  other  two  di- 
rected only  in  case  it  failed  to  bring  enough  to  satisfy  the  debt  of  appellee. 
For  that  error  the  judgment  is  reversed,  and  cause  remanded  for  further  pro* 
ceedings  consistent  with  this  opinion. 


Chambers'  Guardian  t>.  Chambers'  Ex'rs  et  ah 
{Court  of  Appeals  of  KerUucky,    March  8, 1888.) 

1.  WnULB— CONSTBUCTION— LEOiLOT— InTBBEST. 

A  testator  made  the  following  bequest:  ''Igire  *  *  *  to  my  grand-daughter 
*  *  *  $1,000,  to  be  held  by  my  executors,  but  not  to  be  paid  to  her  until  my  es- 
tate shall  be  finally  divided.  My  executors  shall  hold  said  $1,000  in  trust  for  her, 
and  pay  her  the  interest  annuaUr  on  said  amount  until  she  snail  have  issue  bom 
alive,  and  in  the  event  she  die  without  issue,  then  the  same  shall  revert  to  my  e»- 
tate. "  Held,  that  the  time  of  final  division  of  the  estate  was  the  time  when  the 
legacy  should  be  paid,  but  the  payment  of  annual  Interest  was  not  postponed  to  the 
time  of  final  distnbution,  or  issue  born  alive,  but  a  reasonable  time  after  testator's 
death,  and  in  analogy  to  Qen.  St.  o.  60,  $  2,  should  be  fixed  at  one  year  after  testa- 
tor^ s  death. 

2.  Executors  and  Abministbators— Action  to  Rboovbb  Iitterest  in  Bequest — 

Pleading. 

And  in  an  action  against  the  executor  to  recover  such  interest  it  is  not  necessary 
to  allege  that  the  testator's  debts  have  been  paid  in  order  to  show  a  prima  fa^^ie 
right  to  recover. 

Appeal  from  circuit  court,  Henderson  coanty. 

This  suit  was  instituted  by  Buelah  Chambers'  guardian,  plaintiff,  against 
Byrd  Chambers'  executors  et  aL,  defendants,  to  recover  the  interest  alleged 
to  be  due  plaintiff's  ward  on  the  principal  of  a  legacy  of  iSl,000  bequeathed  to 
her  by  Byrd  Ctiambers,  deceased.  Plaintiff's  petition  recited  the  will  of  Byrd 
Chambers,  by  the  first  dause  of  which  his  just  debts  were  directed  to  be  paid 
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before  any  of  the  beqne&ts  thereinafter  made»  and  as  there  was  no  allegations 
that  the  debts  had  been  paid,  defendants  demurred  to  the  petition,  insisting — 
J^nttf  that  by  the  very  terms  of  the  will,  no  interest  was  due  plaintifH  until 
testator's  estate  was  "finally  divided;''  and,  second^  the  petition  showed  no 
cause  of  action  so  long  as  it  failed  to  allege  that  decedent's  debts  had  been 
paid.  Demurrer  to  petition  was  sustained  and  plaintiff  appealed  to  this  court. 
Yeaman  eft  Loekettt  for  appellant.  Montgomery  Merritt  and  /.  F,  Clay, 
for  appellees. 

Lewis,  J  The  question  in  this  case  is  from  what  time  the  legacy  of 
Sl.OOO,  devised  to  Beulah  Chambers  by  her  grandfather,  Byrd  Chambers,  be- 
gan to  bear  interest,  the  decision  of  which  depends  upon  the  twelfth  clause  of 
his  will,  as  follows:  '*I  give  and  bequeath  to  my  granddaughter,  Beulah 
Chambers,  one  thousand  dollars  to  be  held  by  my  executors  hereinafter  named* 
but  not  to  be  paid  until  my  estate  shall  be  finally  divided.  My  executors  shall 
hold  said  one  thousand  dollars  in  trust  for  her,  and  pay  her  the  interest  an- 
nually on  said  amount  until  she  shall  have  issue  born  alive.  And  in  the 
event  she  shall  die  without  issue,  then  the  same  shall  revert  to  my  estate,  and 
be  divided  equally  among  my  children,  or  their  descendants,  named  in  the  tenth 
section  of  this  will.  This  amount  shall  be  in  full  to  the  said  Beulah  of  all  or 
any  interest  in  my  estate."  There  is  obviously  a  difference  between  the  time 
the  legacy  was  intended  by  the  testator  to  be  separated  from  the  general  es- 
tate, and  thereafter  held  by  the  executors  as  a  distinct  fund  in  trust  for  her, 
and  the  time  it  was  intended  to  be  paid  over  to  her.  The  final  division  of  the 
estate  is  prescribed  as  the  time  or  event  when  the  legacy  is  to  be  paid,  not  to 
the  executors,  who  already  have  it,  but  by  them  to  her,  and  cannot  without 
perverting  the  language  used  be  made  to  apply  to  anything  else  directed  by 
that  clause  of  the  will  to  be  done  in  reference  to  it.  For  the  plain  direction 
is  that  the  fund  devised  is  to  be  held  by  the  executors,  but  not  paid  until  the 
estate  shall  be  finally  divided.  In  the  second  sentence  of  the  clause  quoted 
the  executors  are  again  directed  to  hold,  not  one  thousand  dollars  as  part  of 
the  general  estate,  but  "said  one  thousand  dollars"  in  trust  for  her,  and  to 
pay  her  the  interest  annually  on  said  amount,  not  from  the  date  of  the  final 
division,  but  during  the  time  th^  were  authorized  to  hold  it  in  trust,  and  un- 
til she  shall  have  issue  bom  alive.  There  may  be  some  doubt  whether  or  not 
the  testator  intended  the  principal  sum  should  be  paid  over  to  her  upon  a  final 
division  of  the  estate,  in  case  she  had  then  no  issue  born  alive.  But  there  is 
nothing  in  the  will  from  which  it  can  be  fairly  inferred  it  was  intended  to 
make  the  payment  to  her  of  interest  await  or  depend  upon  either  the  final  di- 
vision of  the  estate  which  the  widow,  in  virtue  of  other  clauses  of  the  will, 
has  the  power  to  practically  postpone  indefinitely,  or  the  birth  of  a  child  alive 
from  her.  On  the  contrary,  the  language  used  shows  the  testator  intended 
she  should  receive  interest  before  the  legacy  becomes  due  and  payable,  other- 
wise the  provision  noade  for  the  payment  of  it  would  be  useless,  as  the  stat- 
ute makes  a  legacy  bear  interest  after  it  becomes  due.  Xo  time  being  ex- 
pressly stated  when  the  executors  were  to  take  and  thenceforth  hold  the  fund 
in  trust  for  her,  the  necessary  conclusion  is  the  testator  intended  it  to  be  done 
within  a  reasonable  time  after.  By  qualifying,  they  acquired  the  legal  right  to 
take  and  hold  it,  which,  in  analogy  to  section  2,  art.  2,  c.  50,  Gen.  St.,  should 
be  fixed  at  one  year  after  the  death  of  the  testator.  And  incur  opinion  a  fair 
construction  of  the  will  gives  to  Beulah  Chambers  the  right  to  interest  on  the 
legacy  from  that  time.  It  seems  to  us  the  thirteenth  clause  of  the  will,  quoted 
by  counsel  for  appellees,  sustains  the  views  we  have  expressed.  It  is  as  fol- 
lows: "I  give  and  bequeath  to  my  daughter  Matilda  Hicks  one  thousand  dol- 
lars, which  amount  shall  be  paid  to  her  when  my  land  shall  be  sold,  or  my  es- 
tate divided,  as  herein  provided,  and  this  amount  shall  be  in  full  of  her  inter- 
est in  my  estate, "    Clearly,  Matilda  Hicks  will  not  be  entitled  to  interest  on 


Digitized  by  VjOOQIC 


622  80UTHWESTBRN   BSS^OBTER.  [Kj. 

her  legacy  until  it  becomes  dae,  beoanse  no  proTlsion  is  made  for  the  payment 
of  it  to  her;  yet,  if  the  construction  of  the  twelfth  clause  contended  for  be  cor- 
rect, Beulah  Ciiambers  is  in  no  better  position,  although  the  executors  are  ex- 
pressly  directed  to  pay  interest  on  her  legacy.  We  do  not  think  it  was  neces- 
sary to  make  any  statement  in  the  petition  in  regard  to  the  indebtedness  of 
the  estate  in  order  to  present  a  prima  facie  right  to  recover. 

The  judgment  sustaining  a  demurrer  to  the  petition  and  dismissing  the  ac- 
tion is  reversed,  and  cause  remanded  for  further  proceedings  consistent  with 
this  opinion* 

EoENie  et  al.  v.  Kraft  et  dl. 
(C<mrt  of  Appeals  of  Kewhiohy.    Haroh  10, 1888.) 

WlU^S— CoirSTRUCnOW— LlPE-ESTAtE. 

The  langaage  of  a  testator's  will  was  as  follows:  ''I  ^ve  and  bequeath  to  my 
wife,  £.,  ul  my  real,  personal,  and  mixed  estate  of  which  I  may  be  possessed  at  the 
time  of  my  demise,  for  her  and  her  child  K/s  sole  use  and  benefit,  and  give  my  wife 
full  power  and  autiiority  to  sell  my  real  estate  what  I  now  hold  on  W.  near  C.  street, 
but  no  other,  ^  etc.  HM,  that  the  widow  took  a  life-estate  for  the  use  and  benefit 
of  herself  and  child,  remainder  in  fee  to  the  child  at  its  mother's  death. 

Appeal  from  Louisville  chancery  court. 

Joseph  Koenig  and  his  wife,  Emma  Koenig,  (formerly  Emma  Kraft,) 
brought  this  suit  against  Emil  H.  Kraft  and  others,  for  the  purpose  of  having 
the  will  of  William  Koenig,  which  is  found  in  the  opinion  below,  construed.  It 
was  adjudged  by  the  court  that  by  that  will  Emma  Koenig  and  her  mother  ^who 
was  the  mother  of  defendants,  also,)  took  William  Koenig's  estate  as  joint 
tenants,  and  that  at  the  motlier^s  death  Emma  Koenig  took  one-half  of  estate, 
as  before,  under  her  father's  will,  while  the  other  half  descended  to  her  moth- 
er's heirs,  i.  e.,  the  plaintiffs  and  defendants.  From  this  Judgment  plaintiffs 
appeal. 

Frank  Ragan  and  Charles  G.  Hulsewedet  for  appellants.  M.  d  2>.  A.  SacTu 
and  J.  G,  Sachs,  for  appellees. 

Prtor,  C.  J.  This  case  is  here  for  the  construction  of  the  will  of  William 
Kraft,  deceased.  He  died  in  January,  1866,  leaving  his  widow  surviving  him, 
and  an  infant  daughter,  Emma,  who,  at  his  death,  was  four  years  of  age. 
His  widow  subsequently  married,  and  had  children  by  her  second  husband, 
and  is  now  dead.  This  controversy  is  between  the  child  of  the  devisor,  and 
the  children  of  the  same  mother  by  her  second  husband.  It  is  claimed  by  the 
appellees,  the  children  by  the  second  marriage,  that  their  mother,  under  the 
will  of  her  first  husband,  acquired  a  joint  interest  with  the  appellant,  Mrs. 
Koenig,  her  only  child  by  the  first  marriage,  in  the  estate  devised,  and  that  at 
the  mother's  death,  she  owning  a  half  interest,  it  descended  from  her  to  all 
three  of  the  children.  In  a  controversy  between  these  same  parties,  in  which 
the  present  appellant  sought  to  cancel  a  deed  made  by  her  to  her  half  brother 
and  sister  of  an  equal  interest  in  some  real  estate  devised  to  her  by  her  father, 
under  a  misapprehension  of  her  rigtits,  this  court  hdd  that  the  devise  to  the 
daughter  was  in  fee,  subject  to  a  life-estate  in  the  mother,  and  the  conveyance 
to  her  half  brother  and  sisters  upon  the  facts  of  that  record  should  be  set  aside. 
In  the  present  case,  the  chancellor  being  asked  to  construe  the  will,  held  that 
the  mother  owned  an  interest  equal  to  that  of  the  child  by  her  first  husband, 
and  therefore  the  children  by  the  second  husband  inherited  a  part  of  the  estate 
from  the  mother,  ignoring  the  construction  placed  on  the  will  by  this  court, 
for  the  reason,  as  suggested  by  counsel,  that  it  was  not  necessary  to  the  de- 
cision of  the  question  in  the  case  heretofore  in  this  court  that  the  interest  of 
the  appellant  or  that  of  her  motiier  in  her  father's  estate  should  be  determined. 
It  is  plain  that  the  extent  of  the  interest  of  the  mother  and  child  in  the  estate 
under  the  will  had  an  important  beaiing  in  determining  the  question  raised 
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in  the  former  litigation,  and,  as  the  question  is  again  presented,  we  find  it 
necessary  to  differ  from  the  chancellor  as  to  its  construction. 

The  language  of  the  testator's  will  is  as  follows:  '*!  give  and  bequeath  to 
my  beloved  wSe,  Elizabeth  Kraft,  all  my  real,  personal,  and  mixed  estate  of 
which  I  may  be  possessed  at  the  time  of  my  demise,  for  her  and  her  child 
Emma  Kraft^s  sole  use  and  benefit,  and  give  my  beloved  wife  full  power  and 
authority  to  sell  my  real  estate  what  I  now  hold  on  Walnut  near  Clay  street, 
but  no  other;  and  I  appoint  my  beloved  wife  Elizabeth  as  executrix  of  this 
my  last  will  and  testament,  without  security. "  Under  this  devise,  if  the  widow 
takes  an  equal  interest  in  fee  with  the  infant  child  of  the  testator,  that  inter- 
est extends  to  the  entire  estate,  as  by  the  clause  of  the  will  quoted  he  gives  to 
his  wife  all  of  his  estate,  real,  personal,  and  mixed,  and  if  this  language  is  not 
restricted  in  its  meaning  by  the  use  of  words  in  the  same  clause  evidencing  a 
contrary  intention  on  the  part  of  the  testator,  then  the  wife  takes  jointly  with 
the  child.  The  estate  is  devised  to  the  wife,  however,  for  a  particular  pur- 
pose,— that  is,  **for  her  and  her  child  Emma's  sole  use  and  benefit,"  and  the 
right  of  alienation  withheld  from  his  wife  of  all  his  real  estate  but  that  he 
holds  on  Walnut  near  Clay  street.  The  limitation  of  the  power  of  the  wife 
as  to  the  disposition  of  the  realty  is  inconsistent  with  a  grant  of  the  fee,  and 
evidences  a  plain  intent  on  the  part  of  the  devisor  to  place  this  property  un- 
der the  control  of  his  wife,  in  trust  for  her  and  the  child's  sole  use  and  benefit, 
and  in  the  use  of  the  property  you  may  sell  certain  realty,  but  no  other,  the 
testator  evidently  contemplating  that  a  necessity  might  exist  for  a  sale  of  this 
realty,  that  it  might  be  used,  or  its  proceeds,  more  beneficially  by  the  objects 
of  his  bounty.  Besides,  I  devise  this  estate  for  the  sole  use  and  benefit  of  my 
wife  and  child, — not  for  the  benefit  of  her  second  husband,  or  those  who  had 
no  claim  on  his  bounty;  and  to  enable  them  to  enjoy  it,  the  devisor  placed  no 
limitation  on  its  use  for  the  benefit  of  his  wife  and  child,  and  vested  in  the 
widow  the  power  to  sell  a  part  of  the  realty  for  that  purpose.  The  child  was 
then  only  four  years  of  age,  and  the  testator  no  doubt  thought  that  his  wife, 
in  raising  and  educating  it,  as  well  as  providing  for  her  own  comfort,  would 
require  the  use  of  all  his  estate  save  the  realty  that  he  expressly  said  should 
not  be  sold.  The  use  of  the  property  thus  devised  was  not  confined  to  the 
mere  income,  but  the  whole  of  it  might  be  disposed  of  by  the  wife  for  that 
purpose. 

The  question  is:  What  becomes  of  that  portion  of  the  estate  unsold  or  un- 
disposed of?  Suppose  the  wife  had  sold  none  of  the  realty,  then,  is  it  not 
manifest  that,  the  mother  being  dead,  the  child  would  take  the  absolute  es- 
tate, not  from  the  mother  but  from  the  father;  the  mother^s  right  to  the  use 
and  enjoyment  having  terminated,  the  whole  passed  to  the  child.  It  was  in 
fact  a  life-estate  in  the  widow  for  the  use  and  benefit  of  herself  and  child,  re- 
mainder in  fee  to  the  child  at  its  mother's  death.  She  was,  then,  the  sole  ben- 
eficiary, and  the  restriction  over  the  power  of  alienation  shows  a  manifest 
purpose  to  place  the  estate  in  trust,  to  be  held  by  the  wife  as  long  as  she  could 
enjoy  it  in  conjunction  with  the  child,  but  no  longer. 

In  construing  the  meaning  of  a  conveyance  in  the  case  of  Davis  v,  Hardin, 
80  Ky.  672,  this  court  said:  "'When  a  husband  makes  a  conveyance  to  his 
wife  and  .their  children,  there  is  less  reason  to  suppose  that  he  intended  they 
should  take  as  joint  tenants,  whereby  his  bounty  may  by  the  death  of  the  wife 
pass  into  the  hands  of  a  stranger."  In  that  case  the  conveyance  was  to 
"Thompson,  in  trust  for  the  said  Mary  E.  Jones,  and  Wm.  P.  Jones,  and  any 
other  child  she  may  have."  This  court  held  that  the  wife  took  a  life-pstate. 
Here  the  devise  is  to  the  wife,  to  be  held  in  trust  for  her  and  the  child's  sole 
use  and  benefit,  with  the  power  of  alienation  taken  from  the  wife,  of  his  realty, 
except  certain  portions  designated  by  the  will.  Did  the  testator  contemplate 
the  execution  of  a  will  by  which  the  use  and  profits  of  his  estate,  or  the  pro- 
ceeds of  its  sale,  should  pass  to  the  second  husband  of  the  wife  on  the  mar- 
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riage  or  at  her  deaths  or  was  he  attempting  to  secure  the  estate  for  the  child* 
by  placing  it  in  trust,  to  be  held  by  the  mother  for  the  sole  use  and  beneBt  of 
both,  so  long  as  the  mother  lived?  The  latter  construction  should  be  given 
the  instrument,  and  any  other  defeats  the  intention  of  the  testator. 

In  Foster  v.  Shreve^  6  Bush.  519,  a  deed  to  the  mother,  conveying  to  her 
and  her  present  heirs  forever,  was  held  to  vest  in  the  mother  an  estate  for  life 
only.  In  Crockett  v.  Crockett,  2  Ohio  8t.  180,  the  testator  directed  that  ''all 
of  his  property  should  be  at  the  disposal  of  his  wife  for  herself  and  children." 
It  was  held  that  the  wife  was  either  a  trastee  of  the  fund,  with  a  large  dis- 
cretion as  to  its  application,  or  the  trust  was  subject  to  her  life-estate.  In 
French  v.  French,  11  Sim.  256,  the  testator  gave  certain  moneys  in  trust  for 
his  daughter,  **for  the  use  of  herself  and  children."  It  was  held  to  be  a  life* 
interest  in  the  wife,  remainder  to  the  children.  In  Re  Harris,  7  £xch.  344, 
the  will  read:  ''I  give  and  bequeath  all  my  property  of  whatever  description 
to  my  wife,  for  the  maintenance  of  herself  and  children,  [naming  them]  and 
I  constitute  my  said  wife  sole  executrix."  This  was  held  to  constitute  a  life* 
estate  in  the  wife.  While  gifts  and  conveyances  to  a  wife  and  her  children, 
under  the  ordinary  rule»  would  create  a  joint  tenancy,  the  courts,  in  the  oon« 
struction  of  such  instruments  executed  by  the  husband  to  the  wife  and  chil- 
dren, are  always  inclined  to  construe  the  instrument  as  an  estate  for  life  in  the 
wife,  remainder  to  the  children;  and  when  there  is  any  language  used  in  the 
instrument  from  which  an  inference  of  such  an  intention  appears,  the  chan- 
cellor will  decline  to  follow  the  ordinary  rule  making  them  joint  tenants. 

In  the  present  case,  a  trust  was  created  by  the  testator,  with  enlarged  pow* 
ers  of  disposition  on  the  part  of  the  wife,  who  was  the  trustee.  She  could  use 
not  only  the  income,  but  the  principal,  for  the  use  and  benefit  of  herself  and 
child,  except  certain  real  estate,  that  she  was  prohibited  from  selling.  After 
placing  the  estate  under  the  control  of  his  wife,  the  testator  specifies  what 
real  estate  the  wife  might  selh  and  confei-s  upon  her  the  express  power  to  do 
so,  and  then  proceeds  to  say,  that  she  shall  sell  no  other;  showing  a  plain  pur- 
pose to  limit  the  estate  of  the  wife,  and  a  direction  as  to  its  control  and  dispo- 
sition after  his  death  for  the  uses  to  which  it  was  to  be  applied.  The  judg- 
ment below  is  reversed,  and  cause  remanded  for  proceedings  consistent  with 
this  opinion. 

Wood  v.  Elliott  et  ah 

(Courp  cf  Appeals  of  Kentucky,    March  10, 1888.) 

Fkaudulent  Ck)NVETi.NOES— Proof  of  Fraud— Knowlbdob  of  Gbantbv. 

Where  an  execution  creditor  strives  to  set  aside  a  conveyance  by  his  debtor  on  the 
fn*ound  that  it  was  made  to  defraud  creditors,  he  must  show  more  than  mere  knowl- 
edge on  the  part  of  the  parohaser  that  the  vendor  was  in  debt.  It  must  appear 
that  the  purchaser  knew  of  the  fraudulent  intention  of  the  debtor,  or  that  tl^  cir« 
cumstances  were  such  as  required  him  to  know  It.^ 

Appeal  from  circuit  court,  Bracken  county. 

This  is  an  action  to  set  aside  a  conveyance  made  by  William  G.  Dimmitt  to 
John  W.  Elliott,  defendant  below,  brought  by  V.  Wood«  an  execution  creditor 
of  Dimmitt.    There  was  judgment  for  defendant,  and  plaintiff  appeals. 

W.  U,  WadsiDorth  df  Hon,  for  appellant.  22.  K.  Smith  and  /.  S.  Clarke, 
for  appellees. 

1  To  render  an  absolute  conveyance  void  for  fraud  upon  creditora,  the  vendee  must 
participate  in  the  fraud.  Fraser  v.  Passage,  (Mich.)  30  N.  W.  Rep,  334,  and  note; 
Schroder  v.  Walsh,  (111.)  11  N.  E.  Rep.  70;  Beurmann  v.  Van  Buren,  (Mich.)  7  N.  TV. 
Rep.  67;  Beasley  v.  Bray,  (N.  C.)  8  8.  E.  Rep.  497.  Where  plaintiff  purchased  a  stock 
of  foods  from  one  holding  it  in  trust  for  a  firm,  taking  a  bill  of  sale  from  the  trustee 
and  the  firm,  the  deed  of  trust  was  alleged  to  be  fraudulent  as  to  creditors.  HelcL  that 
it  was  not  necessary  that  the  trustee  should  participate  in  the  intent  with  whicii  the 
deed  was  made,  and  his  bona  JUlea  could  not  affect  it.  Eigcnbrun  v.  Smith,  (N.  C.)  4 
S.  £.  Rep.  122. 
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Holt,  J.  William  C.  Dimmitt  was  the  owner  of  an  undivided  one*8ixth 
remainder  Interest  in  the  tract  of  land  that  had  been  allotted  to  his  mother  as 
dower,  lying  partly  in  Bracken  and  partly  In  Mason  county,  Kentucky,  but 
mostly  in  the  latter  county.  On  August  27,  1881,  he  for  the  recited  cash 
consideration  of  9400  conveyed  it  to  the  appellee,  John  W.  Elliott.  The  deed 
was  properly  recorded  in  Bracken  county  upon  the  day  it  was  made;  but  not 
in  Mason  county  until  February  29, 1884.  The  appellant,  V.  Wood,  obtained 
a  judgment  against  William  0.  Dim  mitt  In  the  Union  county  court  of  com- 
mon pleas  in  1878.  No  execution  appears  to  have  Issued  thereon  until  Janu- 
ary 80,  1884,  when  one  was  sued  out  to  Union  county,  and  returned  nulla 
b<ma,  A  second  one  was  sued  out,  but  to  Mason  county,  on  February  11, 
1884.  It  was  levied  on  February  27, 1884,  upon  the  undivided  interest  of  the 
execution  debtor  in  the  land  theretofore  conveyed  to  Elliott,  and  when  sold 
under  the  execution  the  plaintiff  therein  purchased  it  at  more  than  two-thirds 
fOf  its  appraised  value,  and  then  procured  a  sheriff's  deed  to  it.  The  entire 
debt,  however,  was  not  satisfied;  and  the  portion  of  the  undivided  interest 
situated  in  Bracken  county  was  in  June  following  sold  under  another  execu- 
tion, issued  upon  the  same  judgment  to  the  last-named  county,  and  purchased 
by  the  plaintiff  therein,  who  procured  a  sheriff's  deed  to  himself  therefor. 
This  action  was  brought  by  the  appellee  Elliott  for  a  sale  of  the  entire  tract 
of  dower  land,  upon  the  ground  that  it  was  indivisible  without  a  material  im- 
pairment of  its  value,  and  for  a  division  of  the  proceeds.  All  of  the  parties 
in  interest  were  made  defendants  to  the  suit,  and  consented  to  the  sale.  The 
appellant.  Wood,  appeared,  and  by  proper  pleading  asserted  claim  by  virtue  of 
his  execution  purchases  to  the  interest  of  William  C.  Dimmitt,  but  consented 
to  the  proposed  sale.  The  conveyance  to  the  appellee  Elliott  was  also  at- 
tacked by  him  for  actual  fraud,  upon  the  ground  that  the  vendor,  William  0. 
Dimmitt,  made  it  for  the  fraudulent  purpose  of  evading  the  payment  of  his 
debt,  and  that  the  vendee,  Elliott,  knew  of  and  participated  in  this  design. 
The  only  question  Involved,  therefore,  is  the  right  to  the  proceeds  of  the  sale 
of  this  interest. 

It  was  subject  to  be  seized  under  execution  upon  the  appellant's  judgment 
from  the  time  of  its  rendition  until  the  sale  to  Elliott,  a  period  of  some  three 
or  four  years.  The  appellant  appears  to  have  slept  upon  his  rights,  but  this 
may  have  been  owing  to  the  fact  that  he  lived  remote  from  the  land.  It  can 
make  no  difference,  however,  if  he  did,  if  in  point  of  fact  the  sale  to  the  ap- 
pellee was  actually  fraudulent;  and  if  so,  the  execution  creditor  was  not 
bound  to  resort  to  an  equitable  action  to  settle  the  rights  of  the  parties,  but 
could  in  the  first  instance  have  the  land  sold  under  his  execution.  Our  stat- 
ute requires  that  a  deed  shall  be  recorded  in  the  county  where  the  land  or  the 
greater  portion  of  it  is  situated,  but  the  fact  that  the  deed  to  the  appellee  liad 
prior  to  the  levy  of  the  execution  to  Mason  county  been  recorded  only  in 
Bracken  county,  where  the  smaller  portion  of  the  land  lay,  can  cut  no  figure 
in  this  case,  as  the  appellee,  prior  to  both  of  the  execution  sales,  had  not  only 
notified  the  appellant's  attorneys  of  his  purchase,  but  had  shown  them  his 
deed,  and  he  also  appeared  at  each  sale  and  objected  to  it,  at  the  same  time 
giving  public  notice  of  his  claim  to  the  land.  There  is  no  question  but  what 
the  appellee  paid  the  $400  for  the  land.  The  testimony  shows  that  it  was 
probably  worth  more,  but  it  was  incumbered  by  a  dower  right,  which  usually 
affects  the  sale  of  land  more  than  it  in  fact  decreases  its  value  when  estimated 
according  to  the  life  tables.  Moreover,  it  was  a  cash  sale.  It  is  proven  both 
by  the  appellee  and  the  draughtsman  of  the  deed  that  before  it  was  drawn  or  the 
money  paid  the  appellee  said  to  the  vendw  that  if  there  wei«  any  liens  or  in- 
cumbrances on  the  land  or  any  trouble  in  any  way  as  to  it  he  would  have 
nothing  to  do  with  it,  and  he  was  assured  by  the  vendor  that  there  were  none, 
and  tliat  there  was  no  danger  of  his  becoming  involved  by  its  purchase* 
Ihare  ia  some  oontiicting  testimony  as  to  whether  the  appellee  knew  before 
V.78.w.no.9— 40 
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his  purchase  of  the  existence  of  the  appellant's  debt.  One  witness  says  that 
be  had  told  him  of  it  a  year  or  two  before  its  purchase,  and  he  fixes  the  pre- 
cise day  when  he  did  so,  without  showing  what  enables  him  to  be  so  accurate 
as  to  time.  The  evidence  is  contradictory  upon  this  point,  and  not  of  such  a 
satisfactory  character  as  to  enable  us  to  say  that  the  appellee  did  have  such 
notice.  But  even  if  the  appellee  knew  of  it,  yet  if  he  purchased  in  good  faith, 
and  did  not  know  of  or  enter  into  a  plan  or  intention  upon  the  part  of  the 
debtor  to  defraud  his  creditor,  he  cannot  be  deprived  of  his  purchase.  It 
must  at  least  be  shown  that  he  knew  of  the  intention,  or  that  the  circum- 
stances were  such  as  required  him  to  know  it.  He  must  at  least  be  chargea- 
ble with  notice  of  the  fraudulent  intention,  and  to  this  extent  be  a  party  to 
the  fraud.  The  notice  may  be  shown  by  evidence  of  positive  knowledge  upon 
his  part,  or  inferred  from  circumstances  that  would  put  an  ordinarily  prudent 
man  upon  inquiry.  If  he  has  notice  of  the  fraudulent  intention  of  the  debtor, 
or  be  chargeable  with  it  from  all  the  circumstances,  then  by  making  the  pur-, 
chase  he  becomes  a  party  to  the  fraud.  In  arriving  at  it,  inadequacy  of  price 
and  the  insolvency  of  the  debtor  may  of  course  be  considered.  Here,  how- 
ever, there  was  no  lien  upon  the  land,  and  the  mere  knowledge  of  the  pur- 
chaser that  his  vendor  is  in  debt  is  not  sufficient  of  itself  to  fasten  any  in- 
tended fraud  of  the  latter  upon  the  vendee  and  invalidate  a  sale. 

In  our  opinion  the  evidence  is  not  sufficient  to  authorize  the  conclusion  that 
the  appellee,  in  making  the  purchase,  entered  into  any  fraudulent  purpose  of 
his  vendor,  or  that  the  circumstances  proven  are  such  as  to  charge  him  with 
notice  of  any  such  intention.  The  court  below  so  found,  and  the  judgment 
is  affirmed. 


Underwood  t>.  Parker. 
(Court  of  Appeals  of  Kevvtucky,    March  1, 1888.) 

Vsin>OB  Aim  Vbndbb— Action  for  Purchase  Priob— Special  Wabrantt. 

In  an  action  against  a  vendee,  in  possession  of  land  under  a  bond  to  convey  title, 
to  enforce  the  payment  by  him  of  his  promissory  notes  given  for  the  purchase 
money,  plaintill!  averred  his  ability  and  willingness  to  convey  accordinfir  to  the  title- 
bond,  and  the  only  defense  set  up  by  the  defendant  was  that  he  had  oeen  fraudu- 
lently induced  to  aooept  a  stipulation  in  the  title-bond  for  a  special  warranty,  in- 
Btead  of  a  general  warranty.  Plaintiff  traversed  defendant's  answer.  Hetd,  that 
a  judgment  on  the  pleadings,  dismissing  plaintiff's  petition,  was  erroneous. 

Appeal  from  circuit  court,  Eowan  county. 

Underwood  in  his  petition,  to  which  Parker  was  defendant,  alleged  that  he 
had  sold  to  Parker  a  certain  tract  of  land,  in  consideration  of  which  defend- 
ant executed  three  notes,  payable  to  plaintiff;  .that  at  time  of  sale  plaintiff  en- 
tered into  a  written  agreement  with  defendant,  by  which  he  bound  himself 
to  convey  said  land  to  defendant  by  a  deed  with  special  warranty  when  all  the 
notes  were  paid ;  that  he  was  ready  and  able  to  make  said  deed,  but  defendant 
had  never  paid  said  notes;  and  hence  he  asked  judgment  on  the  notes,  and 
that  the  land  be  sold  to  satisfy  the  judgment.  Parker  admitted  the  truth  of 
these  allegations,  but  answered  that  plaintiff,  at  the  time  of  sale,  had  fraud- 
ulently deceived  him  by  representing  "a  deed  with  special  warranty"  to  be  "the 
best  deed,''  and  by  saying  he  had  a  good  title,  when  in  fact  it  was  bad;  and 
defendant  asked  a  rescission  of  the  whole  contract.  Plaintiff  traversed  defend- 
ant's answer,  and,  by  consent,  the  case  was  submitted  to  court  on  the  plead- 
ings. Judgment  was  entered  dismissing  plaintiff's  petition,  and  hence  he  ap- 
peals. 

T.  D.  Theobald,  for  appellant.    Z.  T.  Young,  for  appellee. 

Bbnnbtt,  J.  The  effect  of  the  Judgment  in  this  case  is  to  not  only  deny 
the  plaintiff,  vendor,  recovery  on  the  notes  given  for  the  purchase  money,  but 
to  leave  the  defendant,  vendee,  in  possession  and  enjoyment  of  the  land. 
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though  unpaid  for.  As  neither  the  purchase  of  the  land,  nor  the  execution 
of  the  notes  therefor,  was  denied  in  the  answer,  we  are  at  a  ioss  to  see  the 
ground  for  dismissing  the  petition.  Although  it  was  alleged  in  the  answer 
the  title-hond  was  intended  to  contain  an  undertaking  by  the  plaintiff  to  con- 
vey the  land  upon  payment  of  the  purchase  money,  with  a  clause  of  general 
warranty  in  the  deed,  instead  of  binding  him,  as  by  its  terms  was  done,  to 
convey  with  a  special  warranty  merely*  no  proof  was  taken  to  sustain  that 
allegation,  though  it  was  denied.  An  ability  and  willingness  to  convey  the 
land  according  to  the  title-bond  being  averred,  and  the  defendant  being  in  pos- 
session of  the  land,  the  judgment  dismissing  the  action  was  erroneous,  and 
is  reversed,  and  cause  remanded  for  further  proceedings  consistent  with  this 
opinion. 


Howe  v,  Dupoyster  et  al, 
(Cawrt  of  AppeaU  of  Kentucky,    March  18, 1888.) 

Pabtkbrship— What  Constitutbb  Sborbt  Aorbbment— Notiob  to  Thibd  Persons. 
Defendant  and  a  man  named  Blackwell  made  an  agreement,  by  which  defendant 
was  to  furnish  a  room  and  groceries  for  a  saloon,  which  was  to  be  run  by  and  in  the 
name  of  Blackwell,  he  receiving  one-third  and  defendant  two-thirds  of  the  profits. 
Plaintiff  sold  them  goods,  regarding  defendant  as  head  of  the  firm^  and  charging 
them  to  BlackweU.  Held,  that  as  to  plaintiff  they  were  partners,  in  the  absence 
of  proof  that  he  knew  of  their  contract,  and  gave  credit  alone  to  BlackwelL 

Appeal  from  court  of  common  pleas,  Ballard  county. 

Kobert  Howe  began  this  suit  against  A.  M.  Blackwell  and  B.  S.  &  J.  C.  Du- 
poyster, alleging  that  they  were  partners,  who  had  been  conducting  business 
in  Black  weirs  name,  and  that  they  were  indebted  to  him  for  whiskies,  etc., 
bought  and  unpaid  for.  The  Dupoysters  denied  that  they  were  partners  of 
Blackwell;  the  latter  confessing  his  liability.  The  contract  between  defend- 
ants in  relation  to  their  business  was  in  this  language:  '*Said  Dupoyster  is 
to  fix  up  a  room  *  *  *  into  a  good  and  respectable  saloon  for  said  Black- 
well,  and  said  Blackwell  is  to  pay  to  said  Dupoyster  or  his  agent  the  sum  of 
two-thirds  of  the  profits  of  said  saloon  for  the  rent  of  same  for  one  year. "  In- 
struction No.  6,  (mentioned  in  the  opinion.)  given  by  the  court,  was  as  fol- 
lows: **But  if  the  Jury  believe  from  the  evidence  that  said  saloon  business  was 
carried  on  by  said  Blackwell  in  his  own  name,  and  for  his  own  benefit  only, 
and  not  for  the  joint  benefit  of  himself  and  Dupoyster,  and  that  Dupoyster 
was  to  have  no  interest  in  the  profits  themselves,  but  agreed  to  fix  up  and 
rent  the  room  to  Blackwell  for  a  saloon, — ^the  amount  of  the  rent  to  be  con- 
tingent and  uncertain,  and  depend  on  the  amount  of  profits  that  Blackwell 
might  make  during  the  year,— ^then  the  fact  of  renting  said  room  by  Dupoy- 
ster to  Blackwell  would  not  make  him  a  partner  of  Black  well's. '^  There  was 
a  verdict  and  judgment  for  Dupoyster,  and  Howe  appeals.  He  insists  that 
the  contract  above  recited  makes  Blackwell  and  Dupoyster  partners  as  to  third 
parties;  while  Dupoyster  claims  it  is  only  a  contract  to  pay  rent. 

/.  W.  Bugg  and  /.  D,  Wilds,  for  appellant.  White  <fe  Warden,  for  ap- 
pellees. 

Prtob,  C.  J.  Instruction  No.  6,  given  at  the  instance  of  the  defendant, 
was  calculated  to  mislead  the  jury  as  to  the  character  of  the  transaction  be- 
tween the  alleged  partners.  While  the  nature  and  terms  of  the  contract  might 
not  constitute  a  partnership  as  between  Dupoyster  and  Blackwell,  as  to  tliird 
persons,  when  connected  with  their  mode  of  conducting  the  business,  tliey 
should  be  regarded  as  partners.  It  is  shown  by  the  testimony  of  Blackwell 
that  Dupoyster  and  himself  entered  into  an  agreement  by  which  Dupoyster 
was  to  furnish  the  room  and  the  groceries  for  the  saloon,  and  Blackwell,  who 
was  without  any  capital,  was  to  render  services  in  keeping  the  saloon,  and  re- 
ceive one-third  of  the  profits,  and  Dupoyster  two-thirds;  that  after  this  agree- 
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ment  was  entered  into,  a  writing  was  drawn  up  by  which  Dupoyster  was  to 
fix  up  a  room  into  a  good  and  respectable  saloon  for  said  Blackwell,  for  wliich 
Blackwell  was  to  pay  Dupoyster  the  sum  of  two-thirds  of  the  profits  for  the 
rent  of  same  for  one  year.  Signed,  "B.  S.  Dupoyster,  by  J.  C.  D."  The 
contract  was  so  drawn,  as  this  witness  states,  and  the  saloon  to  be  run  in  his 
name,  in  order  to  avoid  any  liability  on  the  part  of  Dupoyster  should  the  law 
be  violated  in  the  conduct  of  the  saloon.  As  between  the  parties  to  this  con- 
tract, Dupoyster  was  entitled  to  two-thirds  of  the  profits  for  the  rent,  but  here 
the  plaintiff  furnished  the  whisky,  etc.,  to  run  the  saloon,  and  Dupoyster,  be- 
ing entitled  to  two-thirds  of  the  profits,  is  liable  as  a  partner,  unless  the  plain- 
tiff knew  of  this  contract  and  gave  the  credit  alone  to  Blackwell.  The  appel- 
lee received  much  of  the  money,  ordered  the  articles  for  the  saloon  through 
Blackwell,  and  was  regarded  by  Blackwell,  and  by  the  agent  of  the  plaintiff 
who  sold  the  goods,  as  being  at  the  head  of  the  firm.  It  is  difficult  to  per- 
ceive how  a  party  could  be  deemed  as  to  third  parties  otherwise  than  as  a 
partner,  who  furnished  the  store-room  in  which  the  goods  purchased  were 
sold,  and  received  two-thirds  of  the  profits,  and  the  real  owner  as  is  alleged 
only  one-third. 

Here  is  an  agreement  to  participate  in  the  profits  of  the  purchases  made  by 
Blackwell,  and  this  makes  them  partners  as  to  the  plaintiff,  whatever  may  be 
the  terms  of  the  contract  as  between  themselves.  If  the  plaintiff  or  his  agent 
knew  of  the  agreement  produced  by  the  appellee,  and  agreed  to  creilit  Black- 
well  alone,  there  is  some  reason  for  holding  that  appellees  are  not  responsi- 
ble. In  the  case  of  Donley  v.  HaU,  5  Bush,  549,  certain  parties  agreed  to 
purchase  of  D.  the  whisky  at  a  fair  price,  and  to  allow  D.  one-half  the  profits 
over  and  above  the  price  paid.  It  was  held  that  the  parties  purchasing  were 
not  liable  to  a  creditor  of  D.  for  labor  done  at  the  distillery,  or  hands  furnished 
it.  In  the  case  of  Lafon  v.  Chinn,  6  B.  Mon.  305,  the  credit  was  given  to 
Caldwell  alone,  and  the  contract  made  by  him  with  the  creditor;  and  not  only 
80, — the  court  further  finds  that  Ghinn  knew  of  the  contract  between  Lafon 
&  Caldwell,  and  looked  to  the  latter  alone  for  his  pay.  There  can  be  no  doubt 
but  if  Chinn  had  been  ignorant  of  the  terms  of  the  agreement  between  Lafon 
&  Caldwell,  that  Lafon  would  have  been  held  responsible  as  a  partner.  Here 
the  parties  were  selling  some  two  or  three  thousand  dollars  per  annum,  with  a 
large  profit  realized,  according  to  the  statement  of  Blackwell,  and  tlie  party  re- 
ceiving the  lion*s  share  is  held  not  liable  for  the  goods  out  of  which  these 
profits  were  made.  The  fact  that  the  goods  were  charg^  to  Blackwell  does 
not  release  Dupoyster,  unless  tlie  plaintiff  or  his  agent,  knowing  the  nature 
of  the  contract  between  Blackwell  and  Dupoyster,  gave  the  credit  alone  to 
Blackwell.  The  court  should  have  instructed  the  jury  that  the  agreement 
made  them  partners  as  to  the  plaintiff,  and  the  latter  was  entitled  to  recover, 
unless  he  or  his  agent  at  the  time  the  goods  were  sold,  knowing  of  the  agree- 
ment between  them,  gave  the  credit  to  Blackwell.  Whether  or  not  both  of 
the  Dupoysters  were  partners  is  a  question  of  fact  for  the  jury,  and  in  regard 
to  which  this  court  expresses  no  opinion. 

Judgment  reversed,  and  remanded  for  a  new  trial  in  eonfunuity  with  this 
opinion. 


Bentlbt  et  al.  v.  Childbrs. 

(Court  of  AppeaU  of  Kentucky.    March  18, 1888.) 

1.  PuBuo  Lands— ExTBNT  of  Patents— Intbrference—Adversb  Possession. 

Patents  issued  to  those  under  whom  plaintiffs  and  defendant  claim  covered  the 
same  land  in  part.  Held^  that  defendant's  being  the  elder  patent,  plain  tiff 8\  so  for 
as  it  interferes  with  that  of  defendant,  is  void,  but  that  as  to  s^ch  land  the  court  prop- 
erly instructed  the  jury  that  adverse  possession  thereof  for  15  years  perfected  plain- 
tiffs' title,  unless  defendant  was  also  in  such  possession  at  the  same  time,  ana  that 
in  that  event  plaintiffls  could  only  (daim  such  as  they  had  actually  Indoseo. 
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8.  Sams— BxTBNT  ot  Patbnts— -Intbkfbrb!Tce— Chamfbrtous  Salb. 

Where  land  is  contained  in  different  patents,  and  the  party  holdin«^  under  the 
elder  patent  Is  not  in  actual  possession,  a  sale  of  the  land  by  him,  while  the  party 
holding  under  the  junior  patent  is  in  possession,  claiming  title,  is  champertous  and 
void. 

Appeal  from  circuit  court,  Pike  county. 

Action  by  Benjamin  Bentley  and  others  against  Lovin  Ghilders  for  dam- 
ages for  cutting  timber  on  land  which  plaintiffs  claimed.  Judgment  for  de- 
fendant, and  plaintiffs  appeal. 

Bentley  A  Tork^  for  appellants.    James  E.  StewarU  for  appellee. 

Bennett,'  J«  The  appellants  by  their  action  sought  to  recover  of  the  ap- 
pellee damages  for  cutting  and  destroying  timber  on  a  tract  of  land  contain- 
ing 50  acres  which  they  claimed  to  own  and  actually  possess.  The  appellee 
denied  that  the  appellants  owned  or  possessed  the  land  on  which  the  timber 
was  cut»  etc.  The  patent  under  which  the  appellants  claim  was  issued  by  the 
commonwealth  in  1858.  The  patent  under  which  the  appellee  claims  was 
issued  by  the  commonwealth  in  1824.  According  to  the  evidence  in  this  rec- 
ord, the  patent  under  which  the  appellants  claim  covers  a  part  of  the  land  em- 
braced in  the  patent  under  which  the  appellee  claims.  The  timber  cut  by  the 
appellee  was  on  the  land  within  this  interference.  It  appears,  from  the  proof* 
that  the  appellants  have  four  or  five  acres  of  land  cleared  and  inclosed  within 
the  interference,  which  has  been  cleared  and  inclosed  for  more  than  15  years, 
but  that  the  trespass  complained  of  was  not  upon  this  portion  of  land.  It 
also  appears  that  the  appellants,  and  those  under  whom  they  claim,  have 
claimed  to  the  extent  of  their  patent  boundary  for  more  than  15  years.  It 
also  appears  that  the  appellee,  and  those  under  whom  he  claims,  have  been  in 
the  possession  of  the  land  claimed  by  them  to  the  extent  of  their  patent  bound- 
ary for  at  least  30  years. 

To  the  extent  that  the  appellants^  patent  interferes  with  the  appellee's  pat- 
ent, the  same  is  void,  and  confers  no  title  whatever,  and  the  instruction  of 
the  court  in  this  regard  is  right.  But  if  the  appellants,  and  those  under  whom 
they  claimed,  held  the  actual  adverse  possession  of  the  land  within  the  inters 
ference,  claiming  to  the  patent  boundary,  for  at  least  15  years,  such  holding 
gave  them  a  legal  title  to  the  land,  unless  the  appellee  also  held  the  actu^ 
possession  of  the  land  covered  by  the  elder  patent,  claiming  to  the  extent  of 
its  boundary;  then  such  holding,  although  the  occupancy  was  outside  of  the 
interference,  limited  the  appellants'  possession  within  the  interference  to  their 
inclosure.  The  instruction  of  the  court  in  this  regard  is  correct.  And  if  the 
appellee,  and  those  under  whom  he  claims,  thus  held  said  land,  they  had  the 
right  to  enter  upon  the  interference,  but  not  within  the  appellants'  inclosure, 
and  cut  timber.  The  instruction  of  the  court  in  this  regard  is  correct.  But 
if  there  was  not  such  holding  by  the  appellee,  and  those  under  whom  he  claims, 
then  the  appellants'  entry  and  holding  within  the  interference,  claiming  to  the 
extent  of  the  patent  boundary,  for  15  yeai-s  at  least,  would  perfect  their  title 
to  the  land.     This  view  of  the  case  was  also  fairly  presented  to  the  jury. 

Also,  if  those  under  whom  the  appellee  claims  were  not  in  the  actual  pos- 
session of  the  land,  claiming  to  the  extent  of  the  patent  boundary,  and  the  ap- 
pellants were  in  the  actual  possession  of  the  interference,  claiming  to  tlie  ex- 
tent of  their  patent  boundary,  and,  while  they  were  thus  possessed,  the  ap- 
pellee purchased  the  land  from  those  claiming  under  the  elder  patent,  but  were 
not  in  the  actual  possession  of  the  land,  then  such  purchase  was  champertous 
and  void  as  to  the  interference,  and  gave  to  the  appellee  no  right  of  entry 
thereon.  This  matter  was  also  submitted  to  the  jury  by  the  court's  instruc- 
tions. 

The  instructions  asked  for  by  the  appellants,  and  refused  by  the  court,  are 
not  copied  in  the  record.  We  must  therefore  presume  that  the  court  did  right 
in  refusing  them.    The  judgment  of  the  circuit  court  Is  afElrmed. 
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Talbott's  Assignee  v.  Ewalt. 

(Court  of  Appeals  of  Kentucky.    March  1, 1888.) 

Assignment  for  Benefit  of  Cbbditobs— What  CJonstitutes— Prefbrencb. 

Where  one  having  an  estate  worth  about  $10,000,  but  owing  a  much  lar^r 
amount  and  who  has  been  loaned  considerable  sums  of  mone^  by  friends  to  aid  him 
in  his  embarrassment,  pays  a  small  claim  to  a  creditor  arising  out  of  an  ordinary 
business  transaction,  and  soon  after  makes  an  assi^ment,  such  payment  will  not 
be  deemed  a  preference  given  in  contemplation  of  insolvency  wltnin  the  meaning 
of  the  statute,  the  insolvent  swearing  that  he  had  no  intention  to  give  a  preference!^ 

Appeal  from  circuit  court,  Bourbon  county. 

This  action  was  brought  by  Edward  Ewalt  by  his  next  friend,  against 
James  Talbott's  assignee,  etc.,  to  have  certain  payments  made  by  his  debtor, 
James  Talbott,  who  was  at  the  time  insolvent,  declared  to  be  a  preference  of 
the  creditors  to  whom  they  were  made,  and  to  operate  by  Kentucky  statute  as 
an  assignment  for  the  benefit  of  all  the  debtor*s  creditors.  The  court  adjudged 
the  payment  to  Morris  such  a  preference,  and  Talbott's  assignee  appeals. 

Oeo,  C  Lockhart.  for  appellants.    M.  W,  Mines ,  for  appellee. 

Pryor,  C.  J.  This  court.  In  a  recent  case  from  the  Bourbon  circuit 
court,  {Grimes  v.  Grimes^  6  S.  W.  JElep.  383,)  held  that  the  design  to  prefer 
will  be  inferred  from  a  payment  to  a  creditor  by  an  insolvent  debtor,  but  the 
circumstances  attending  the  transaction  may  show  plainly  that  there  was  no 
motive  or  thought  of  giving  an  advantage  or  preference,  and  then  the  pro- 
sumption  is  repelled.  The  facts  before  us  present  a  case  where  we  are  satis- 
fied the  debtor,  althougii  insolvent,  had  no  intention  to  prefer.  Talbott  was 
indebted  near  $20,000,  and  owned  an  estate  valued  at  ten  or  twelve  thousand 
dollars.  He  had  been  struggling  against  financial  embarrassments  for  years, 
with  the  hope  of  being  able  to  finally  satisfy  his  creditors.  He  had  friends 
and  relatives  who  had  aided  him  in  his  pecuniary  troubles  by  loaning  him 
money,  and  indorsing  his  paper  for  considerable  sums.  His  obligations  to 
such  friends,  and  the  extent  of  their  liabilities  for  him,  would  have  suggested 
to  him  that,  if  his  purpose  was  to  make  a  preference,  it  should  be  made  to 
them,  and  not  to  those  who  had  no  other  claims  upon  him  than  the  payment 
to  them  of  small  debts  necessarily  contracted  by  a  man  of  appellant's  business 
habits  in  neighborhood  transactions.  Appellant  was  a  trader  in  stock;  and 
traded  with  his  neighbor,  and  owed  him  about  $58.  A  few  days  after  this 
payment  the  assignment  was  made,  based  on  the  fact  that  some  one  for  whom 
he  was  liable  as  surety  had  failed,  and  it  may  be  for  the  additional  reason  that 
total  bankruptcy  would  soon  follow  his  then  insolvent  condition.  He  swears 
that  he  had  no  intention  to  prefer  Morris,  and  in  such  a  small  transaction, 
with  an  estate  worth  $10,000,  and  trading  as  an  every-day  business  in  his 
neighborhood,  it  is  not  to  be  presumed  that  he  would  have  selected  Morris, 
who  had  never  aided  or  assisted  him  in  any  manner,  above  all  of  his  creditors 
as  the  man  he  should  prefer  when  contemplating  making  this  asssignment  for 
the  benefit  of  all  alike.  The  transaction  between  Morris  and  Talbott  was  a 
recent  one, — an  ordinary  neighborhood  transaction,  involving  but  a  small  sum 
of  money, — and  neither  party,  we  are  satisfied,  supposed  that  a  preference  was 
being  given  in  contemplation  of  insolvency.  The  inducement  to  prefer  the 
friends  of  the  debtor  certainly  existed,  but  his  purpose,  doubtless,  was  to 
treat  all  alike,  and,  having  done  so,  we  perceive  no  reason  for  disturbing  his 
act  of  assignment,  although  the  payment  to  Morris  may  result  in  giving  him 
a  preference.  The  circumstances  of  the  transaction  usually  determine  the 
purpose  and  intent  of  the  parties.  A  chancellor  would  presume  the  intent  to 
prefer  by  the  payment  of  money  in  the  one  case  when  he  would  not  in  the 
other.    The  pecuniary  condition  of  the  debtor,  although  insolvent;  the  char* 

1  See  note  at  end  of  case. 
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acter  of  the  transaction  resulting  in  the  payment;  the  relation  between  the 
parties,  and  other  circumstances,  will  be  considered  to  show  at  least  that  no 
preference  was  intended.  Although  payment  has  been  made,  when  such  cir- 
cumstances exist  as  negative  the  idea  of  an  intention  to  prefer,  aided  by  the 
oath  of  the  debtor,  the  statute  does  not  require  the  estate  of  the  debtor  to  be 
seized  or  thrown  into  bankruptcy  by  the  chancellor,  and  in  this  case  the  court 
below  erred  in  disturbing  tlie  assignment  made  by  the  appellant. 

Judgment  reversed  and  remanded  for  proceedings  consistent  with  this  opin- 
ion. 

NOTE. 

Prbfbbbnoeb  in  Assignments  for  the  Benefit  of  Creditors.  An  assig^nment 
containing  legal  preferences  wiU  not  be  held  void  as  a  fraudulent  conveyance,  and  an 
intent  to  defraud  creditors  will  not  be  presumed  from  such  an  assignment,  Bates  v.  Sim- 
mons, (Wis.)  23  N.  W.  Rep.  885;  and  a  declaration,  at  the  time  of  the  assignment,  of 
an  intention  to  file  subsequently  a  list  of  preferred  creditors,  will  be  presumed  to  mean 
an  intention  to  file  within  the  statutory  time  a  list  of  creditors  to  whom  preference  is 
permitted  by  law  to  be  given :  and,  wtiere  such  preferences  are  permitted,  Conlee  Lum- 
ber Co.  V.  Lumber  Co.,  (Wis.)  29  N.  W.  Rep.  2t>5,  the  fact  that  a  chattel  mortgage  given 
to  prefer  certain  creditors  operates  incidentaUy  to  hinder  and  delay  other  creditors  in 
ooUecting  their  debts  does  not  affect  their  security.  Hills  v.  Furniture  Co. ,  23  Fed.  Rep. 
482.  The  same  is  true  where  the  statute  does  not  forbid  preferences,  but  causes  them  to 
oi>erate  a%  general  assignments  on  proper  proceedings  being  taken.  J.  M.  Atherton 
Co.  V.  Ives.  20  Fed.  Rep.  894.  In  the  absence  of  legislation  forbidding  it,  a  debtor,  if 
guiltless  of  any  fraudulent  intent,  may  convey  his  property  so  as  to  give  one  creditor  a 
preference,  by  way  of  either  payment  or  security,  over  another,  Carter  v.  Rewey,  (Wis.) 
22  N.  W.  Rep.  129,  even  if  he  is  in  failing  circumstances.  Scott  v.  McDaniel,  (Tex.)  3  8. 
W.  Rep.  291. 

In  the  absence  of  statutes  forbidding  preferences  in  assignments  for  the  benefit  of 
creditors,  such  preferences  are  valid,  but  they  have  been  forbidden  by  statute  in  Cali- 
fornia, Wood  V.  Franks,  7  Pac.  Rep.  50;  Colorado.  Doggett,  B.  &  H.  Co.  v.  Herman,  16 
Fed.  Hep.  812:  Campbell  v.  Iron  Co.,  10  Pac.  Rep.  248;  lllinol8y  Schroder  v.  Walsh,  11 
N.  E.  Rep.  70;  May  v.  Bank,  10  N.  E.  Rep.  202:  Indiana,  GUbert  v.  McCorkle,  11  N.  E. 
Rep.  296;  Henderson  v.  Pierce,  9  N.  E.  Rep.  449;  Redpath  v.  Tutewiler,  Id.  911;  Grubbs 
V.  Morris,  2  N.  E.  Rep.  579;  Iowa,  Aulman  v.  Aulman,  82  N.  W.  Rep.  240;  Van  Patten 
▼.  Burr  ,3  N.  W.  Rep.  524;  Gage  v.  Parry,  29  N.  W.  Rep.  822:  Farwell  v.  Jones,  19  N. 
W.  Rep.  241;  Missouri,  Martin  v.  Hausman,  14  Fed.  Rep.  160;  Nebraska,  Nelson  v. 
Gary,  19  N.  W.  Rep.  630;  Grimes  v.  Farrington,  26  N.  W.  Rep.  6iii:  Pennsylvania, 
Gallagher's  Appeal,  7  AU.  Rep.  237;  Banking  Co.  v.  FuUer,  1  Ati.  Rep.  781;  Teocas, 
Waterman  v.  Silberberg,  2  S.  W.  Rep.  578;  Fant  v.  Elsbury,  Id.  866;  Wisconsin,  Brad- 
ley V.  Krof  t,  19  Fed.  Rep.  295 ;  and  by  implication  in  Kansas.  Tootle  v.  Coldwell,  1  Pac. 
Rep.  829. 

These  statutes  do  not  invalidate  a  transfer  made  in  good  faiih  in  liquidation  of  a  debt, 
or  as  a  security  therefor,  by  the  debtor's  not  contemplating  an  assignment  for  the  bene- 
fit of  his  creditors,  even  if  he  is  insolvent,  Bailey  v.  Johnson,  (Colo.)  12  Pac.  Rep.  209; 
Tootle  V.  Coldwell,  (Kan.)  1  Pac.  Rep.  829;  Gilbert  v.  McCorkle,  (Ind.)  11  N.  E.  Rep. 
296;  Schroder  v.  Walsh,  (111.)  Id.  70:  Gage  v.  Parry,  (Iowa,)  29  N.  W.  Rep.  822;  In  re 
Gazett,  (Minn.)  Id.  847;  Rollins  v.  Van  Baalen,  (Mich.)  23  N.  W.  Rep.  332;  Carter  v. 
Rewey,  (Wis.)  22  N.  W.  Rep.  129;  Berry  v.  O'Connor,  (Minn.)  21  N.  W.  Rep.  840;  Mar- 
tin V.  Hausman,  14  Fed.  Rep.  160;  Wagon  Co.  v.  RummeU,  Id.  155;  Smith  v.  Craft,  12 
Fed.  Rep.  856;  Scott  v.  McDaniel,  (Tex.)  3  S.  W.  Rep.  291;  Waterman  v.  Silberberg, 
(Tex.)  2  S.  W.  Rep.  578;  Essex  Co.  v.  Lindsley,  (N.  J.)  3  Atl.  Rep.  891;  and  even  if  the 
creditor  was  aware  that  the  preference  would  defeat  tne  collection  of  other  debts.  Ross 
V.  Sedgwick,  (Cal.)  10  Pac.  Rep.  400.  Such  transfers  are  valid  if  they  are  partial  as- 
signmenU,  Campbell  v.  Iron  Co.  (Colo.)  10  Pac.  Rep.  248;  or  if  they  do  not  include  all 
the  debtor's  property,  Carson  v.  Byers,  (Iowa,)  25  N.  W.  Kep,  826;  Bank  v.  Crittenden, 
(Iowa,)  23  N.  W.  Rep.  646.  Even  if  such  a  transfer  includes  all  the  debtor's  property, 
it  is  not  necessarily  a  general  assignment.  Aulman  v.  Aulman,  (Iowa,)  32  N.  W.  Rep. 
241;  Waterman  v,  Silberberg,  (Tex,)  2  S.  W.  Rep.  578;  Weil  v.  Polack,  80  Fed.  Rep. 
818.  The  debt  may  not  be  due,  Smith  v.  Craft,  12  Fed.  Rep.  856 ;  and  the  preference  may 
be  by  a  judgment,  Rollins  v.  V^anBualen,  (Mich.)  23  N.  W.  Rep.  332;  Holberg  v.  Jaffray, 

iMiss.)  2  South.  Rep.  168;  a  mortgage,  Aulman  v.  Aulman,  (Iowa.)  32  N.  W.Rep.  241; 
Jank  V.  Crittenden,  (Iowa,)  23  N.  W.  Rep.  646;  Carson  v.  Byers,  (Iowa,)  25  N.  W.  Rep. 
826;  Waterman  v.  Silberberg,  (Tex.)  2  S.  W.  Rep.  578;  Tootle  v.  ColdweiLJKan.)  1  Pac. 
Rep.  829;  Gage  v.  Parry,  (Iowa.)  29  N.  W.  Rep.  8'22;  Carter  v.  Rewey,  (Wis.)  -22  N.  W. 
Rep.  129;  Berry  v.  O'Connor,  (Minn.)  21  N.  W.  Rep.  840;  Martin  v.  Hausman,  14  Fed. 
Rep.  160;-  a  deed,  Scott  v.  McDaniel,  (Tex.)  3  S.  W.  Rep.  291 ;  a  transfer  of  securities  or 
choses  in  action.  Gage  v.  Parry,  (Iowa,)  29  N.  W.  Rep.  ^2 ;  the  sale  of  personal  property, 
Essex  Co.  V.  Lindsley,  (N.  J. /S  Atl.  Rep.  391 ;  or  the  payment  of  money.  It  may  be  made 
by  a  husband  to  a  wife.  Hoes  v.  Boyer,  (Ind.)  9  N.  E.  Rep.  427;  Leonard  v.  Green, 
(if  inn.)  24  N.  W.  Rep.  915.    The  creditor  may  take  his  pay  in  money  or  property.    Sleo- 
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trical  Co.  V.  Lewis,  (N.  T.)  5  N.  £.  Rep.  437.  But  in  case  of  sale  the  valoation  must  be 
fair.  Edwards  v.  Dickson,  (Tex.)  2  S.  W.  Rep.  718;  The  Holladay  Case,  27  Fed.  Rep. 
880;  Verner  v.  McGhee,  (S.  C.)  2  8.  E.  Rep.  118. 

Even  if  the  debtor  is  contemplating  such  an  assignment,  such  a  transfer.  If  uncon* 
neoted  in  time  and  circumstances  of  execution  from  the  assignment,  is  not  invalid. 
Farrall  v.  Faman,  (Md.)  5  Atl.  Rep.  622:  GUbert  v.  McCorkle,  and.)  11  N.  E.  Rep.  296; 
Fisher  v.  Syfers,  (Ind.)  10  N.  E.  Rep.  806;  Bierbower  v.  Polk,  (Neb.)  22  N.  W.  Rep.  698. 
The  preferred  creditor  may  be  the  assignee  of  the  assignment  subsequently  made. 
Kelson  v.  Gary,  (Neb.)  19  N.  W.  Rep.  680.  The  interval  of  time  separating  the  trans- 
actions may  be  "a  few  days. "  Sweetser  v.  Camp.  (Mich.)  29  N.  W.  Rep.  506;  or  five  days, 
8tix  V.  Sadler,  (Ind.)  9  N.  E.  Rep.  906.  '  The  assignment  may  be  made  on  the  day  follow- 
ing the  preferential  transfer,  In  re  Guyer,  (Iowa,)  29  N.  W.  Rep.  826:  Gilbert  v.  McCor- 
kle, (Ind.)  11  N.  E.  Rep.  296;  Bailey  v.  Manufacturing  Co.,  (Ejm.)  8  Pac.  Rep.  756; 
Banking  Co.  v.  Fuller.  (Pa.)  1  Atl.  Rep.  781;  or  on  the  same  day,  Farwell  v.  Jones, 
(Iowa,)  19  N.  W.  Rep.  ^41 ;  Nelson  v.  Gary,  (Neb.)  Id.  680;  even  within  an  hour,  Ghige 
V.  Parry,  (Iowa,)  29  N.  W.  Rep.  822.  The  fact  that  the  debtor  intended,  by  separating 
the  transactions,  to  evade  the  statute  forbidding  preferences,  will  not  render  the  pref- 
erence a  part  of  the  assignment,  the  preferred  creditor  being  ignorant  of  the  debtor's 
purpose.  Banking  Co.  v.  Fuller,  (Fa.)  1  Atl.  Rep.  781;  Appeal  of  Banking  (^.,  Id.  785; 
nor  will  the  fact  the  preference  was  made  in  execution  of  an  agreement  that,  in  case 
the  debtor  became  embarrassed,  he  should  secure  the  preferred  creditor.  In  re  Guyer, 
(Iowa,)  29  N.  W.  Rep.  826. 

But  such  preferential  transfers,  even  in  cases  where  there  are  no  assignments  as  such, 
will  be  held  to  be  assignments  for  the  benefit  of  creditors  when  such  is  the  intention  of 
the  parties,  either  actual  or  presumed,  from  the  character  of  the  instrument,  Bonus  v. 
Carter,  (Neb.)  81  N.  W.  Rep.  881 ;  Martin  v.  Hausman,  14  Fed.  Rep.  160;  or  the  circum- 
stances of  the  transaction.  Winner  v.  Hoyt,  (Wis.)  28  N.  W.  Rep.  880;  and  will  be  void 
against  creditors  if  the  statutory  provisions  for  assU^nments  for  the  benefit  of  creditors 
are  not  complied  with.  Bonus  v.  (Jarter,  (Neb.)  81  NT  W.  Rep.  881. 

In  the  same  way,  such  transfers  made  in  connection  with  an  assignment  for  the  ben- 
efit of  creditors  will  be  construed  as  a  part  of  the  assignment  when  the  transactions 
are  simultaneous,  or  so  nearly  so  as  to  be  parts  of  the  same  transaction,  Doggett,  B.  & 
H.  Co.  V.  Herman,  16  Fed.  Rep.  812;  Preston  v.  Spalding,  (111.)  10  N.  E.  Rep.  908;  and 
the  purpose  is  to  evade  the  statute,  Campbell  v.  Iron  Ck>.,  (Colo.)  10  Pac.  Rep.  248;  and, 
where  such  preferences  in  assignments  are  forbidden,  such  transfers  will  be  void. 
Preston  v.  Spalding,  (lU.)  10  N.  E.  Rep.  908. 

Where  preferences  are  permitted,  they  will  be  set  aside  in  cases  of  actual  or  pre- 
sumed fraud,  as  where  an  insolvent  corporation  prefers  its  directors  or  managing 
agent,  Lippinoott  v.  Carriage  Ck>.,  26  Fed.  Rep.  577;  or  where  the  preference  was  in 
execution  of  a  secret  agreement  that  the  debtor  should  secure  the  preferred  creditors 
to  the  exclusion  of  all  others  if  he  became  insolvent.    Smith  v.  Craft,  12  Fed.  Rep.  856. 

Such  transfers,  valid  under  the  state  law,  but  void  under  the  bankrupt  act,  are  void- 
able only  in  favor  of  proceedings  in  bankruptcy.  Smith  v.  Deidriok,  (Minn.)  14  N.  W. 
Rep.  262. 


James  v.  Sigler, 

SiQLER  et  al,  V,  BoHAN  et  aL 

(Court  of  Api)€al8  of  Kentucky.    February  23, 1883.) 

Assignment  for  Benefit  of  Creditors— What  CJonstitutes—Preference — Gen.  St. 

Ky.  Ch.  44  Art.  2  §  1. 

Under  Gten.  St.  Ky.  c.  44,  art.  2,  §  1,  the  transfer  and  conveyance  by  an  insolvent 
debtor  of  various  parts  of  his  property  to  certain  creditors,  who  have  knowledge 
of  his  Insolvency,  with  intent  to  prefer  such  creditors  to  others,  operates  as  a  gen- 
eral assignment  and  transfer  of  the  debtor's  entire  estate  for  the  oeneflt  of  all  his 
creditors  pro  rata,  and  the  levy  of  an  attachment  after  such  acts  gives  the  attach- 
ing creditor  no  priority  over  otner  general  creditors.^ 

Appeal  from  circuit  court,  Lincoln  county. 

Suit  to  set  aside  an  attachment  and  distribute  the  assets  of  an  alleged  in- 
solvent debtor  pro  rata  among  all  his  creditors.  G.  W.  James  brought  an 
action  against  A.  J.  Sigler  on  various  demands,  and  obtained  an  order  of  at- 
tachment therefor  against  Sigler's  property.  Subsequently  judgment  was 
rendered  for  James  and  his  attachment  sustained.  Then  Bohan  Bros.  &  Co. 
and  numerous  other  creditors  of  Sigler's  instituted  their  action  against  Sigler, 
James,  and  others,  for  the  purpose  of  having  the  attachment  set  aside,  alleg- 

^  See  Talbott's  Assignee  v.  E wait,  amte,  680,  and  note. 
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lug  the  commission  by  Sigler  of  various  acts  of  involuntary  bankruptcy  prior 
to  the  time  when  James  secured  his  attachment.  The  actions  were  consol- 
idated and  heard  together.  The  circuit  court  adjudged  that  three  of  Sigler^s 
.acts  had  made  him  an  involuntary  bankrupt,  as  aUeged  by  plaintiffs.  One 
of  these  acts  was  the  conveyance  to  one  Chad  wick  of  a  certain  lot  of  ground 
owned  by  Sigler.  Another  was  the  assignment  of  certain  notes  and  claims  to 
the  Farmers*  National  Bank,  of  Stanford,  each  transfer  being  made  to  prefer 
these  creditors  and  secure  their  pre-existing  debts;  and  the  other  was  that 
James  and  Sigler  had  colluded  for  the  purpose  of  preferring  James  by  suffer- 
ing him  to  obtain  his  attachment.  Sigler^s  assets  were  ordered  to  be  distributed 
pro  rata  among  all  his  creditors,  and  from  this  decree  an  appeal  Wiis  taken  to 
this  court. 

Hill  &  Alcorn  and  Welch  ^  Stwfiey^  for  appellants.  R.  P.  Jacobs,  for 
appellees. 

Fryor,  C.  J.  The  testimony  in  this  case  conduces  to  show  that  Sigler^s 
failing  condition  in  business  made  his  creditors  suspicious  as  to  his  conduct, 
and  caused  them  to  make  efforts,  by  legal  process  and  otlierwise,  to  secure 
their  debts.  The  debtor  had  made  an  assignment  for  the  benefit  of  creditors 
with  one  of  the  appellees,  the  assignee,  but  that  assignment,  fbr  some  reason, 
was  never  perfected  or  delivered.  So  one  of  the  principal  creditors  knew  of 
the  insolvent  condition  of  the  debtor,  and  obtained  an  attachment  to  secure 
Sigler*s  liability  to  him.  It  is  not  by  any  means  certain  that  the  two  com- 
bined to  defeat  the  assignment,  so  that  James  might  obtain  a  preference  by  re- 
sorting to  his  legal  remedies;  but,  on  the  contrary,  the  testimony  conduces  to 
show  that  such  was  the  state  of  feeling  between  them  that  no  such  amicable 
arrangement  would  likely  have  been  entered  into.  The  transfers  and  con- 
veyances by  the  debtor  to  the  bank  and  to  Chad  wick  brought  the  case  within  the 
act  of  1856,  now  a  part  of  the  €knei*al  Statutes,  and  operated  to  transfer  the 
estate  of  the  debtor  to  his  creditora.  The  conveyance  in  April,  1884,  to  Chad- 
wick  was  made  to  secure  the  latter  in  the  indebtedness  of  Sigler  to  him,  and 
while  Chad  wick's  memory  is  treacherous,  to  say  the  least  of  it,  as  to  the  con- 
sideration for  this  conveyance,  neither  himself  nor  Sigler  deny  an  indebted- 
ness at  the  time,  and  it  was  within  the  power  of  each  to  have  made  a  lull 
disclosure  of  the  entire  transaction,  and  failing  to  do  so,  the  testimony  of 
Chad  wick  conducing  to  show  that  an  indebtedness  did  exist,  the  chancellor 
should  have  assumed,  as  he  did,  that  the  parties  were  guilty  of  constructive 
and  not  actual  fraud.  The  transfer  of  the  notes  and  the  claim  on  the  railroad 
company  to  the  bank  was  also  an  act  operating  to  place  the  estate  of  the 
debtor  in  the  hands  of  creditors.  The  debtor  may  have  promised  to  transfer  the 
claim  on  the  railroad,  and  deliver  the  notes,  in  consideration  that  the  bank 
would  give  him  credit  or  accept  his  checks;  yet  this  promise  was  not  complied 
with  until  after  the  debt  was  created,  and,  like  any  other  promise  to  pay,  it 
was  no  such  contract  as  could  have  been  specifically  enforced,  leaving  the 
debtor  violating  his  promise  with  his  creditor  like  all  the  other  creditors,  unse- 
cured. Sigler's  promise  to  pledge  the  claim  on  the  railroad  passed  to  the  bank 
no  right  or  title  to  it.  and  its  subsequent  delivery  gave  to  the  bank  no  prefer- 
ence over  other  creditors,  and  the  attempt  to  prefer  operates  as  an  iissignment 
for  the  benefit  of  all.  It  is  apparent  from  this  entire  record  that  these  cred- 
itors were  struggling  to  secure  their  claims  from  a  debtor  hopelessly  insolv- 
ent. No  actual  fraud  was  perpetrated  by  any  of  them;  but  the  attempt  to 
prefer  by  the  debtor  in  contemplation  of  insolvency  was  in  violation  of  the 
statutes  prohibiting  such  preferences,  and  inured  to  the  benefit  9t  all.  The 
creditors  here  were  obtaining  the  preference  at  their  own  instance,  and  both 
debtor  and  creditors  were  concerned  in  an  act  that  resulted,  under  the  statute, 
as  a  transfer  of  all  the  debtor's  estate  to  creditors.  Such  was  the  condition  of 
the  debtor  that  one  of  the  creditors  or  his  clerk  purchased  of  Sigler  a  consid- 
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erable  portion  of  his  stock  of  goods  and  removed  them  from  Sigler's  store- 
house to  his  own,  all  such  acts  indicating  the  efforts  of  creditors  to  secure  as 
much  as  possible  in  this  financial  wreck.  It  is  true  that  James  had  the  goods 
returned,  and  did  nothing  more  than  a  vigilant  creditor  should  have  done; 
yet  the  acts  of  other  creditors  prior  to  his  attaclunenl  had  placed  all  cred- 
itors on  terms  of  equality,  and  such  must  be  the  distribution  made  of  the  debt- 
or's estate.    Judgment  affirmed. 


State  v.  McDaniel. 
{Sv/preme  Court  of  Misaowrt    November  li,  1887.) 

1.  HovioiDB— Murder— EviDBNCB  to  Support  Conviction. 

Defendant  was  tried  and  convicted  of  murder.  The  evidence  showed  that  de- 
ceased and  defendant  were  neighbors;  that  on  the  day  of  the  killing  defendant 
went  to  deceased's  bant,  where  deceased  was,  and  cursed  and  abus^  him,  and 
used  vile  lang^uage  towards  him ;  that  deceased  asked  defendant  if  he  came  there  to 
have  a  fuss,  and  defendant  said  he  had,  and  that  he  intended  to  have  it,  and  at  the 
same  time  removed  his  coat:  that  deceased  said  to  the  by-standers,  "Boys,  I  can^t 
stand  this  any  longer,  "and  tnrew  off  his  coat,  and  knocked  defendant  down  twice; 
and  then  said  that  he  was  out  to  pieces ;  that  deceased  went  to  his  house,  where  he 
died  in  a  short  time.  The  evidence  also  showed  that  deceased  was  cut  in  the  arm^ 
and  that  the  cutting  was  done  durine  the  scuffle,  which  lasted  only  a  few  moments : 
and  that  it  was  done  with  a  knife  which  defendant  carried  in  his  vest.  Held,  that 
the  evidence  was  suMcient  to  sustain  the  verdict. 

2.  Same— INDICTMBNT  NEED  NOT  CHARGE  USE  OF  DaNOBROUS  WeaPON. 

An  indictment  for  murder  is  not  defective  because  it  fails  to  charge  that  the  as> 
sault  was  made  with  a  deadly  or  dangerous  weapon,  or  with  a  weapon  recognized 
by  the  law  to  be  deadly  or  dangerous. 
8.  Same— Indictment— Impossible  Date— Clerical  Error. 

The  indictment  charged  that  defendant  assaulted  and  cut  deceased  on  December 
25, 1886,  and  that  deceased  died  on  December  26, 1885.  The  indictment  was  found 
in  May,  1886.  Rev.  St.  Mo.  §  1821,  provides  that  no  indictment  shall  be  deemed 
invalid,  or  judgment  thereon  arrested,  for  statins  the  offense  to  have  been  commit- 
ted on  a  day  subsequent  to  the  finding  of  the  indictment.  Held,  that  It  was  clear 
that  the  insertion  of  1886  for  1885  was  a  clerical  error,  and,  under  the  statute,  fur- 
nished no  ground  for  arresting  the  judgment. 

4.  Same — Sblf-Dbfense— Provokino  Quarrel — Murder  in  First  Deorsb. 

The  evidence  showed  that  defendant  went  to  deceased's  barn,  where  deceased  was^ 
and  provoked  a  difficulty,  in  the  course  of  which  he  stabbed  and  killed  deceased. 
The  court  instructed  tne  iury  "that  although  they  may  believe  that  Kivett,  the 
deceased,  struck  the  first  blow  with  his  fist,  yet  if  they  further  believe  that  defend- 
ant went  to  Kivett' s  house  with  preconceived  malice,  and  intentionally  sought  and 
brought  on  the  difficulty,  and  provoked  Elivett  to  strike  him,  and  make  the  first 
assault,  with  the  intention  oi  killing  Kivett,  then  the  jury  will  find  defendant 
guilty  of  murder  in  the  first  degree. "  Held  that,  under  the  evidence,  the  instroo- 
tion  was  not  erroneous. 

5.  Same— Sblf-Defense— Provokino  Quarrel— Hbat  of  Passion. 

On  trial  for  murder,  a  charge  that.  If  defendant  commenced  the  difficulty  by  any 
willful  or  unlawful  act  of  his.  then  there  was  no  self-defense  in  the  case^  however 
high  his  passion  may  have  arisen,  or  however  inmiinent  his  peril,  is  not  error  when 
taken  in  connection  with  charges  given  for  defendant  that  violent,  vulgrar,  and 
abusive  language  towards  deceased  did  not  justify  an  assault  by  him;  and  if,  upon 
such  provocation,  he  did  assault  defendant,  and  was  about  to  do  him  great  injury, 
then  deceased  was  the  aggressor,  and  defendant  could  repel  force  by  force,  though 
it  resulted  in  the  death  of  deceased,  provided  the  defendant  did  not  bring  on  the 
difficulty  for  the  purpose  of  affording  him  an  opportunity  to  kill  deceased.  Subr- 
wooD  and  Brace,  JJ.,  dissenting. 

6.  Samb— Appeal — ^Assignment  of  Errors — Matters  not  Apparent  of  Record. 

Defendant  was  tried  and  convicted  of  murder.  In  his  bill  of  exceptions  he  as- 
signed as  error  the  refusal  of  the  trial  court  to  give  certain  instructions  asked  for 
by  him.  The  record  failed  to  show  any  instructions  asked  and  refused.  Held,  th^X 
the  erro»  assigned  could  not  be  considered. 

7.  Same. 

A  motion  for  a  new  trial,  on  the  ground  of  improper  remarks  by  the  attorney  for 
the  state,  cannot  be  considered  where  the  remarks  complained  of  are  not  preserved 
in  the  record. 

Appeal  from  circuit  court,  Texas  county;  C.  C.  Bland,  Judge. 
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The  Attorney  General,  for  roBpondent.  F.  A.  Seay  and  Harris  eft  TraverSp 
for  appellant. 

Black,  J.  The  defendant  was  indicted  at  the  May  term,  1886,  of  the  cir« 
cnit  court  of  Texas  county,  for  killing  Victor  Blivett.  The  trial  resulted  in  a 
verdict  of  guilty  of  murder  in  the  flrst  degree.  From  a  judgment  entered  in 
accordance  with  the  verdict,  the  defendant  appealed,  but  we  have  no  brief  on 
his  behalf,  and  must  look  to  the  motions  in  arrest  and  for  new  trial,  for  the 
grounds  of  his  complaint. 

One  ground  stated  in  the  motion  in  arrest  is  that  the  indictment  does  not 
state  that  the  assault  was  made  with  a  deadly  or  dangerous  weapon,  nor  that 
the  assault  was  made  with  a  weapon  recognized  by  tiie  law  to  be  a  deadly  or 
dangerous  one.  The  indictment  does  not  charge  either  of  these  facts.  It 
simply  describes  the  weapon  used,  and  with  which  the  crime  was  committed, 
as  '* a  certain  knife. *'  That  is  sufficient  in  an  1  ndictment  for  murder.  2  Bish. 
Crim.  Proc.  (3d  Ed.)  §  514.  It  is  not  necessary  that  the  weapon  should  be 
alleged  to  have  been  a  deadly  or  dangerous  one.  This  is  not  a  case  of  an  in- 
dictment for  an  assault  with  a  dangerous  weapon,  with  intent  to  kill,  as  was 
the  case  in  State  Y.Jordan,  19  Mo.  212;  State  v.  Chandler,  24  Mo.  371; 
and  State  v.  Hoffman,  78  Mo.  256.  Those  were  statutory  offenses,  and,  of 
course,  the  indictment  in  such  cases  must  follow  the  statute. 

It  is  next  objected  that  the  indictment  is  bad  because  it  charges  an  impossi- 
bility. It  alleges  that  defendant  assaulted  and  cut  the  deceased  on  the  twen* 
ty-fifth  December,  1886,  and  then  states — "of  which  mortal  wound  the  said 
Victor  Blvett,  from  the  twenty-fifth  day  of  December,  1885,  the  year  aforesaid, 
to  the  twenty-fifth  day  of  December,  1885,  and  in  the  county  aforesaid,  lan- 
guished, and  languishing  did  live;  on  which  said  twenty-fifth  day  of  Decem- 
ber in  the  year  aforesaid,  the  said  Victor  Kivett,  in  the  county  aforesaid,  of 
the  mortal  wound  aforesaid  died,"  etc.  In  State  v.  Eaton,  75  Mo.  595,  the 
indictment  charged  the  wounding  to  have  occurred  on  the  thirtieth  August, 
and  that  the  deceased  languished  until  September  1st,  on  which  day  of  Au- 
gust in  the  same  year  he  died.  It  was  there  held  that  the  insertion  of  August 
for  September  was  manifestly  a  clerical  error,  and  furnished  no  ground  for 
arresting  the  judgment.  See  State  v.  Burnett,  81  Mo.  120.  Again,  the  stat- 
ute, section  1821,  declares  that  no  indictment  shall  be  deemed  invalid,  nor 
Judgment  thereon  arrested,  "for  stating  the  offense  to  have  been  committed 
on  a  day  subsequent  to  the  finding  of  the  indictment,  or  on  an  impossible  day, 
or  on  a  day  that  never  happened.  The  indictment  here  was  found  in  May, 
1886,  and  from  this  and  the  other  allegation  above  quoted,  it  is  clear  beyond 
all  doubt  that  the  insertion  of  1886  for  1885,  was  a  mere  clerical  error;  and 
in  view  of  the  statute  and  former  rulings  of  the  court.this  error  furnishes  no 
valid  reason  for  arresting  the  judgment. 

The  further  objection  to  the  indictment,  that  it  fails  to  state  that  defendant 
did  kill  and  murder  the  deceased  in  Texas  county,  Missouri,  and  that  it  fails 
to  state  where  the  deceased  died,  are  not  well  taken  in  point  of  fact,  for  the 
indictment  is  specific  in  all  of  these  respects. 

The  evidence  for  the  state  shows  previous  threats  of  defendant;  that  in  Oc-  - 
tober,  1885,  he  said  he  would  kill  Kivett,  and  that  he  would  "like  for  him  to 
carry  his  guts  in  his  hands  awhile  anyway."  From  the  evidence  of  several 
persons,  who  were  present  on  the  occasion  in  question,  it  appears  that  the  ac- 
cused and  the  deceased  were  neighbors  in  Texas  county,  living  not  more,  and 
perhaps  less,  than  a  mile  apart.  On  the  twenty-fifth  December,  1885,  five  or 
six  persons,  mostly  young  men,  assembled  at  the  house  of  the  deceased,  pre- 
paratory to  going  to  a  dance.  Some  of  them  had  fed  their  horses,  and  were 
intending  to  take  dinner  with  the  deceased.  While  they  and  the  deceased 
were  at  the  bam,  they  heard  defendant  coming  from  the  direction  of  his  house, 
hallooing  and  cursing.    He  oame  up  to  them,  cursing  and  abusing  the  de- 
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ceased,  using  the  raost  vile  aiMl  yalg^r  language.  Kivett  asked  him  if  he  came 
there  to  raise  a  fuss  with  him,  and  the  deceased  said  he  did,  and  that  he  in«> 
tended  to  have  it;  at  the  same  time  he  began  to  remove  his  coat.  Deceased 
said,  "Boys,  I  can't  stand  this  any  longer,"  threw  off  his  coat,  and  the  two 
men  came  to  blows.  Kivett  knocked  the  defendant  down  twice,  and  then 
made  the  remark  that  he  was  cut  to  pieces.  His  intestines  were  protruding 
from  a  large  gash  cut  in  the  abdomen ;  these  the  deceased  gathered  up  in  his 
hands,  walked  to  his  house,  and  died  in  a  short  time.  The  knife  used  by  the 
defendant  is  identified  as  a  case  knife,  from  four  to  six  inches  in  length  of  the 
blade,  pointed  and  sharpened,  which  defendant  carried  in  a  scabbard  in  his 
vest.  Deceased  was  also  cut  in  the  arm,  and  there  is  some  evidence  that  he 
kicked  the  defendant,  when  down.  It  is  left  in  doubt  as  to  what  particular 
time  the  cutting  was  done  by  the  defendant,  though  it  must  have  been  during 
the  scuffle,  which  lasted  for  a  few  moments  only.  Defendant  Jumped  on  his 
horse,  which  one  of  the  young  men  had  borrowed  before  going  to  Kivett's. 
house,  and  rode  away;  and  there  is  evidence  that  he  then  and  tiiereafter,  on 
the  same  day,  threatened  to  kill  another  man,  though  no  name  is  given. 

The  defendant  in  his  own  behalf  testified  that  he  went  to  Kivett's  to  get 
the  horse;  that  he  had  no  thought  of  getting  into  a  difficulty;  that  he  said  he 
could  whip  any  man  who  yoked  his  hoi*se,  but  does  not  know  what  else  he 
may  have  said;  that  Kivett  knocked  him  down  three  times,  and  then  jumped 
upon  him;  and  that  he  cut  Kivett  to  save  his  own  life,  and  would  do  it  again 
under  like  circumstances. 

It  is  plain  to  be  seen  that  the  complaint  made  in  the  motion  for  a  new  trial, 
that  the  verdict  is  against  the  evidence,  is  not  well  taken.  The  evidence  not 
only  supports,  but  the  weight  of  it  is  in  favor  of  the  verdict. 

Facts  stated  in  the  motion  are  not  proved  by  the  motion  itself,  and  as  there 
is  nothing  to  show  that  any  attorney,  representing  the  state,  made  any  much 
less  improper  remarks,  that  complaint  cannot  be  considered.  The  remarks 
should  have  been  preserved  in  the  record.  Again,  there  is  nothing  to  show 
that  the  court  made  any  additions  to  the  Instruction  asked  by  the  defendant, 
and  that  ground  assigned  for  a  new  trial  must  also  be  disregarded. 

This  brings  us  to  the  instructions  given  at  the  instance  of  the  state.  The 
first  relates  to  murder  in  the  first  degree,  and  the  presumption  arising  from 
the  use  of  a  deadly  weapon.  It  is  the  same  as  the  second  for  the  state,  ap- 
proved in  the  case  of  State  v.  Thomas^  78  Mo.  337,  and  is  applicable  to  the 
present  case. 

Other  instructions  were  given  as  to  murder  in  the  second  degree,  and  man- 
slaughter in  the  fourth  degree,  which  are  unobjectionable.  The  distinction 
between  murder  in  the  first  and  second  degree  is  made  to  turn  upon  the  defi- 
nition given  to  the  term  deliberation^  which  is  defined  to  "mean  in  a  cool 
state  of  the  blood,  as  opposed  to  a  heated  state;  and  in  deliberating  there  need 
be  no  appreciable  space  of  time  between  the  intention  to  kill  and  the  act  of 
killing.  They  may  be  as  instantaneous  as  successive  thoughts  of  the  mind." 
The  terms  cool  and  heated  state  of  the  blood  are  not  used  in  any  technical 
sense.  They  indicate  clearly  enough  that  the  killing  must  have  been  done, 
not  from  passion,  but  from  the  "free  act  of  the  will,"  and  if  so  done,  the  act 
was  done  with  deliberation,  though  the  act  had  not  been  brooded  over  or  re- 
flected upon.    State  v.  Wieners,  66  Mo.  27. 

Applied  to  the  evidence  in  this  case,  we  see  no  objection  to  the  eighth  in- 
struction, which  in  substance  is,  "that  although  the  jury  may  believe  that 
Elivett,  the  deceased,  struck  the  first  blow  with  his  fist,  yet  if  they  further  be- 
lieve that  defendant  went  to  Kivett's  house  with  preconceived  malice,  and  in- 
tentionally sought  and  brought  on  the  difficulty,  and  provoked  Kivett  to 
strike  him,  and  make  the  first  assault,  with  the  intention  of  killing  Kivett, 
then  the  jury  will  find  defendant  guilty  of  murder  in  the  first  degree."  If 
the  facts  stated  in  this  instruction  are  true,  then  there  can  be  do  doubt  but 
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the  offense  was  miirder  in  the  first  degree,  for  the  facts,  hypothetically  stated, 
show  both  premeditation  and  deliberation  on  the  part  of  the  accused.  It  was 
what  may  be  denominated  a  cold-blooded  murder.  Nor  was  there,  if  these 
facts  be  true,  any  self-defense  in  the  case.  One  who  brings  on  a  diflicnlty 
for  the  purpose  of  taking  the  life  of  another,  cannot  rely  upon  self-defense 
to  shield  himself.    This  is  too  plain  to  call  forth  citation  of  authorities. 

Other  instructions  were  given  as  to  the  burden  of  proof  and  reasonable 
doubt,  to  which  we  see  no  valid  objection. 

The  eleventh  instruction,  in  substance,  is  that  if  the  defendant  commenced 
the  difilculty  or  brought  it  on  by  any  willful  or  unlawful  act  of  his,  or  that  he 
voluntarily  and  of  his  own  free  will  and  Inclination  entered  into  the  difiiculty, 
then  there  was  no  self-<]efense  in  the  case,  and  the  jury  should  not  acquit  on 
that  ground,  no  matter  how  high  the  defendant's  passion  may  have  arisen, 
nor  how  imminent  the  peril  in  which  he  was  placed. 

In  this  connection  should  be  considered  the  first,  third,  and  fourth  instruc- 
tions given  at  the  request  of  the  defendant.  The  first  and  third  are  as  fol*- 
lows:  **(!)  The  court  instructs  the  jury  that  although  they  may  believe  that 
the  prisoner,  at  the  time  of  the  killing  of  the  deceased,  used  violent,  vulgar, 
and  abusive  language  towards  the  deceased,  yet  no  words,  however  grevious, 
would  justify  the  deceased,  Victor  Kivett,  in  assaulting  and  beating  the  de- 
fendant, or  in  doing  him  great  personal  injury.  And  if  the  jury  believe  that 
the  deceased,  Victor  Kivett,  upon  the  provocation  of  words  alone,  assaulted 
the  defendant,  and  was  about  to  do  the  defendant  great  personal  injury  or 
bodily  harm,  then  the  deceased  was  the  aggressor,  and  the  defendant  had  the 
right  to  repel  force  by  force,  and  to  use  whatever  force  %as  necessary  to  pre^ 
vent  the  deceased  from  doing  him  great  personal  injury,  although  the  means 
employed,  and  the  weapon  used,  resulted  in  the  death  of  the  deceased ;  and  if 
the  jury  so  t>elieve,  they  should  acquit;  provided  they  further  find  that  Mc- 
Daniel  did  not  seek  and  bring  on  the  difiiculty  for  the  purpose  of  affording 
him  an  opportunity  to  kill  Kivett.  (8)  If  the  jury  believe,  from  all  the  evi- 
dence, that  the  deceased  began  the  difilculty  by  assaulting  the  defendant,  and 
striking  him,  and  knocking  him  down,  ttien  the  defendant  had  the  right  to 
use  such  means  as  were  within  his  reach,  and  all  the  energies  under  his  control 
whicli  were  apparently  necessary  to  protect  himself  from  great  personal  in- 
jury at  the  hands  of  the  deceased;  provided  he  did  not  bring  on  the  difficulty 
for  the  purpose  of  affording  him  an  opportunity  to  kill  Kivett."  The  fourth 
instruction  is  a  more  detailed  statement  of  the  doctrine  of  self-defense. 

The  defendant  was,  of  course,  entitled  to  instructions  upon  the  case  made 
by  his  own  evidence,  and  these  instructions  presented  in  specific  terms  every 
theory  of  self-defense  made  by  his  testimony,  and  that,  too,  in  the  most  fav- 
orable terms  to  him.  Nor  do  we  see  any  inconsistency  between  these  instruc- 
tions, given  at  his  instance,  and  the  eleventh  given  for  the  state,  on  the  same 
subject.  The  eleventh  says  there  was  no  self-defense  in  the  case,  and  the  j  ury 
should  not  acquit  on  that  ground,  if  the  defendant  commenced  the  difficulty, 
or  brought  it  on,  by  any  willful  or  unlawful  act  of  his,  or  if  he  voluntarily 
and  of  his  own  free  will  entered  into  the  difficulty.  The  first  given  for  the 
defendant  asserts  the  proposition  that  defendant  was  not  the  aggressor  if 
the  deceased  assaulted  the  defendant  upon  the  provocation  of  words  alone ; 
and  emphasis  is  given  to  this  by  the  further  statement  that  no  words,  how- 
ever grievous,  would  justify  the  deceased  i  n  assaulting  the  defendant.  If  the 
defendant  was  not  the  aggressor  he  did  not  bring  on  the  difficulty;  and  we  * 
can  but  conclude  that  these  instructions,  taken  as  a  whole,  presented  the  law 
favorably  for  the  defendant. 

It  is  possible  that  these  provisos  to  the  first  and  third  instructions  given 
at  the  request  of  the  defendant,  were  added  by  the  court,  and  that  it  is  to  them 
the  allusion  is  made  in  the  motion  for  a  new  trial.  The  record  shows  no  ex- 
ceptions take^  to  these  additions  by  the  court,  if  such  they  were.    Besides 
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this,  they  do  no  more  than  express  the  law,  for,  as  before  stated,  if  the  defendant 
brought  on  the  quarrel  for  the  purpose  of  affording  him  an  opportunity  to  kill 
Kivett,  or  do  him  great  personal  injury,  there  is  no  self-defense  in  the  case. 
The  bill  of  exceptions  recites  that  defendant  asked  instructions  which  were 
refused,  and  to  which  action  of  the  court  he  excepted.  No  refused  instructions 
are  found  in  the  record.  It  was  because  of  this  supposed  defect  that  a  writ 
of  certiorari  was  issued  at  a  former  term,  but  the  second  transcript  now  be- 
fore us,  sent  up  in  answer  to  that  writ,  shows  no  refused  instructions.  We 
must  act  upon  the  record  before  us.  State  v.  Anderson,  86  Mo.  310.  Indeed, 
it  has  not  been  suggested  that  the  present  record  is  defective  or  deficient.  We 
may  add  that  the  court,  in  all,  gave  18  instructions,  and  they  present  fairly, 
for  the  defendant,  all  of  the  issues  arising  in  the  case.  The  Judgment  is, 
therefore,  affirmed. 

Sherwood,  J.,  {dissenting,)  The  doctrine  laid  down  in  Partloto^s  Case, 
90  Mo.  608.  4  S.  W.  Rep.  14.  and  subsequently  followed  in  Berkley^  Case,  92 
Mo.  41.  4  8.  W.  Bep.  24,  is  adhered  to  in  the  eighth  instruction  given  on  the 
behalf  of  the  state;  but  the  trouble  is  that  the  law  as  laid  down  in  Partlow's 
Case  was  abandoned  and  lost  sight  of  in  the  eleventh  instruction  given  at  the 
instance  of  the  state,  which  gives  expression  to  the  hackneyed  heresy  about 
bringing  on  or  voluntarily  entering  into  the  difficulty,  without  regard  to  the 
motive  which  prompted  the  party  accused  in  so  doing,  and  makes  such  party 
equally  as  guilty  in  the  eye  of  the  law,  and  equally  bereft  of  self-defense,  as 
though  he  had  brought  on  the  difficulty  with  the  sole  purpose  of  murdering 
his  adversary  or  of  doing  him  some  great  bodily  harm.  Adhering,  as  I  do,  to 
the  ruling  in  the  cases  mentioned,  the  eleventh  instruction  must  be  declared 
erroneous.  And  the  error  of  the  eleventh  instruction  is  not  cured  by  those 
given  at  the  instance  of  the  defendant,  because  It  is  impossible  to  tell  which 
the  jury  took  for  their  guide.  State  v.  McNally,  87  Mo.  644;  State  v.  Simms, 
68  Mo.  305;  State  v.  Mitchell,  64  Mo.  191;  Frederick  v.  Allgaier,  88  Mo.  598. 
For  these  reasons,  I  dissent  from  the  conclusion  reached  in  the  majority 
opinion. 

Brace,  J.,  concurs  in  these  views. 


Miller  v.  Wilson. 
{Suvreme  Court  of  Tennessee,    April  21.  ISSS.) 

1.  Garitishment— Appeal  fbom  Justicb— Proop  of  Judgment  aoainst  Debtor. 

Upon  an  appeal  from  a  judgment  of  a  justice  affainst  a  garnishee,  the  judgment 
and  unsatisn^  execution  against  the  debtor  in  the  original  proceedings  must  be 
produced,  to  enable  the  circuit  court  to  render  judgment  against  the  garnishee ;  and 
proof  of  such  iudgrment  cannot  be  rested  on  tne  garnishee  summons,  duly  served, 
reciting  therein  an  unsatisfied  execution  against  the  judgment  debtor,  or  upon  the 
judgment  of  the  justice  against  the  garnishee,  though  it  appears  that  the  justioe 
had  jurisdiction  of  the  garnishee. 

2.  Same  —  Appearance  of  Garnishee  —  Wafver  of  Proof  of  Judgment  against 

Debtor. 

On  appeal  tvom  the  iudgment  of  a  justice  against  a  garnishee,  the  appearance  and 
answer  of  the  garnishee  before  the  justioe,  in  response  to  a  summons  reciting 
therein  a  judgment  and  unsatisfied  execution  against  the  defendant  in  the  origins^ 

Sroceedings,  does  not  waive  the  necessity  of  proving  such  judgment  and  unsatis- 
ed  execution,  in  an  action  against  the  gamisnee. 

Appeal  from  circuit  court,  Gibson  county;  W.  H.  Swigoart,  Judge. 

Action  of  debt  by  J.  W.  Wilson  against  one  Thetford.  After  judgment, 
J.  T.  Miller  was  summoned  as  garnishee.  The  circuit  court  affirmed  the 
judgment  of  the  justice  against  the  garnishee,  and  he  appeals. 

/•  r.  Hays,  for  plaintiff  in  error.    Neal  d:  Deason,  for  defendant  in  error. 
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LxjRTON,  J.  The  appellant  has  appealed  from  a  judgment  rendered  against 
him  as  garnishee.  The  transcript  of  the  record  from  the  circuit  court  con- 
tains a  notice,  duly  served  upon  Miller  by  a  constable,  summoning  him  to  ap- 
pear before  a  justice  of  the  peace,  and  answer  as  to  his  indebtedness  to  one 
Thetford.  This  notice  recites  that  there  was  in  the  hands  of  the  constable 
giving  the  notice  an  unsatisfied  execution  in  favor  of  Wilson,  and  against 
Thetford,  and  that  Thetford  had  no  property  out  of  which  the  execution  could 
be  satisfied.  This  notice  is  in  idl  respects  full  and  formal,  and  no  objection 
is  made  thereto.  The  garnishee  duly  appeared  as  required,  and  made  answer 
in  writing  as  to  his  indebtedness.  Judgment  was  rendered  against  him  by 
the  magistrate,  and  from  such  judgment  he  appealed  to  the  circuit  court. 
The  bill  of  exceptions  to  the  action  of  the  circuit  court  contains  an  affidavit 
made  by  the  garnishee  seeking  to  amend  his  answer,  and  an  order  of  the  court 
overruling  the  application  to  amend.  Then  follows  this  recital:  "  Whereupon 
the  cause  was  heard  upon  the  original  papers  in  the  case,  which  papers  are  as 
follows.*'  Then  follows  the  notice,  the  answer  of  the  garnishee,  the  judg- 
ment of  the  justice  against  the  garnishee,  and  the  appeal-bond;  and  the  bill 
of  exceptions  concludes  with  the  usual  statement  that  "ttiis  was  all  the  evi- 
dence in  the  case."  The  judgment  of  the  justice— one  of  the  papers  above 
referred  to — contains  a  recital  that  it  "appeared  that  on  the  11th  February, 
1880,  J.  W.  Wilson,  Ex.  of  P.  Wilson,  for  the  use  of  John  0*Ck>nner,  recov- 
ered a  judgment  before  F.  G.  Sampson,  J.  P.  for  Dyer  county,  Tennessee, 
against  Isaac  Thetford,  for  $184.10  and  costs  of  suit;  and  whereas,  on  the 
27th  October,  1887,  execution  was  issued  thereon  by  W.  K.  Tucker,  a  justice 
of  the  peace  for  Dyer  county,  and  costs,  which  execution  has  come  to  my 
hands  in  pursuance  of  3786  of  the  Code  of  Tennessee,  and  that^Z.  /a.  was  is- 
sued by  me,  and  returned  by  F.  J.  BrufP,  C.  G.  C,  that  there  was  no  property 
of  the  defendant  to  be  found  upon  which  to  levy  this^.  /a.,  I  therefore  give 
judgment,"  etc. 

These  recitals  show  jurisdiction  in  the  justice;  but  do  the  same  facts  appear 
in  such  a  way  as  to  justify  and  sustain  the  judgment  subsequently  rendered 
by  the  circuit  court?  There  is  no  transcript  of  the  origi  nal  judgment  in  favor 
of  Wilson,  and  against  Thetford;  and  there  is  no  copy  of  either  the  execution 
from  Dyer  county,  upon  which  a  Gibson  county  magistrate  issued  his  execu- 
tion, nor  of  the  execution  in  the  hands  of  the  constable  at  the  time  he  sum- 
moned tlie  garnishee  to  answer.  Can  the  proof  of  the  existence  of  such  a  judg- 
ment be  rested  upon  either  the  recitals  in  the  notice,  or  in  the  justice's  judg- 
ment? We  are  of  opinion  that  neither  can  be  looked  to  for  any  such  purpose. 
Such  recitals  are  not  evidence  against  the  garnishee,  upon  appeal  to  the  cir- 
cuit court.    Pickler  v.  Kainey,  4  Heisk.  835;  Taylor  v.  Kain,  8  Baxt.  35. 

It  is  insisted,  however,  that  the  answer  of  the  garnishee  operates  as  a 
waiver  of  the  necessity  of  such  proof.  The  appearance  and  answer  of  a  gar- 
nishee will  undoubtedly  operate  to  waive  any  objection  to  the  notice,  or  its 
service.  But  these  objections  go  deeper.  The  jurisdiction  to  render  a  judg- 
ment against  a  garnishee  depends  upon  a  iudgment  against  his  creditor,  an 
unsatisfied  execution,  and  due  notice  by  the  officer  having  such  execution. 
The  answer  contains  no  admission  of  any  such  judgment  or  execution,  and  it 
operated  only  to  waive  defects  in  the  notice,  or  its  service  or  issuance.  The 
remedy  given  a  creditor  by  garnishment  is  decidedly  summary  in  character, 
and  rests  upon  the  statute.  The  jurisdictional  facts  necessary  to  authorize  a 
judgment  not  appearing,  it  follows  that  the  judgment  is  erroneous.  For  this 
defect  we  reverse  the  judgment,  and  dismiss  the  cause,  at  the  cost  of  defend- 
ant in  error.    Pickler  v.  Mainey,  4  Heisk.  835. 
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Brown  «.  Brown  et  al. 
(aupreme  Cawrt  of  Tennessee.    Febroary,  1888.) 

1.  JUDOMBKT— RBOFBNING — ^FaH^URS  OF  PBR80NAI.  SBRVICB— COOB  TbKV.  519i. 

A  case  was  tried  without  personal  service  upon  some  of  the  defendants,  and  th^ 
filed  a  petition  under  New  Code  Tenn.  5124,  providing  that  anv  person  proceeded 
against  without  personal  service  may  within  six  months  from  tne  service  of  a  copy 
01  the  decree,  or  within  three  years  after  the  decree,  file  a  petition  to  reopen  tne- 
cause,  and  file  an  answer  therein.  Held  that,  there  being  no  record  evidence  of 
the  service  of  the  decree,  and  the  petition  negativing  such  service,  and  containing 
the  other  averments  required  by  statute,  ana  being  otherwise  in  proper  form,  it 
should  be  received,  and,  if  not  fatally  contradicted  by  the  record,  the  cause  should 
be  reopened,  and  the  petitioners  allowed  to  file  an  answer,  all  controversies  being 
transferred  to  the  reopened  cause,  and  matters  In  support  of  the  decree,  ana 
against  the  answer,  should  be  urged  by  a  supplemental  bill  in  the  cause  thus  re- 
opened. 

2.  Bjlme. 

New  Code  Tenn.  5124,  provides  that  the  ''original  defendant  proceeded  against, 
without  personal  service,  nis  heirs.  >*  etc.,  "may  within  six  months  after  service 
of  a  copy  of  the  decree,  or  within  three  years  after  the  decree,  be  admitted  to  an- 
swer tne  bill, "  eto.  Held,  that  the  service  of  a  copy  of  the  decree  here  referred  to- 
need  not  be  an  official  service,  but  may  be  proven  by  any  competent  testimony. 
8.  Samb. 

Where  a  petition  is  filed  for  a  reopening  of  the  decree  and  leave  to  answer,  in  a. 
case  whereui  a  decree  has  been  rendered  without  personal  service  upon  def  endanti 
the  proper  practice  is  to  move  to  dismiss  the  petiUon,  instead  of  answering  it 

4.  BucB. 

Under  New  Code  Tenn.  S124,  providing  that  an  original  defendants  proceeded, 
against  without  personal  notice,  may,  witmn  six  months  from  service  of  a  notice  of 
decree,  file  an  answer  in  said  cause  upon  a  reopening,  such  notice  of  the  decree, 
in  connection  with  the  decree  Itself,  will  estop  the  defendants  to  impeach  the  de- 
cree after  the  expiration  of  six  months. 

6.  Samb. 

A  notice  similar  to  that  in  certiorari  cases  must  be  served  at  least  five  days  be- 
fore acting  upon  the  petition  of  a  defendant,  against  whom  a  decree  has  been  ren- 
dered without  personal  notice,  attacking  a  decree  within  the  statutory  period,  and, 
unless  such  notice  is  given,  the  opposite  party  is  in  no  default  in  failing  to  make  a> 
motion  to  disnodss  the  petition  at  first  term  thereafter. 

ft.  Samb. 

A  petition  for  leave  to  answer,  in  a  case  where  a  decree  had  been  entered  without 
personal  service  upon  the  defendant,  prayed  for  the  issuance  of  copy,  and  a  sub- 
poena to  answer  the  petition  in  regular  form.  Held,  that  this  erroneous  prayer 
could  not  change  the  legal  rule,  and  give  a  right  to  answer  the  petition. 

7.  Baxb. 

Certain  defoidante,  not  personally  served,  filed  their  petition  under  New  Code- 
Tenn.  5124,  providing  that  defendants  proceeded  against  without  personal  service 
may  within  six  months  from  service  of  the  decree,  or  within  three  3'ears  after  the 
decree,  file  a  petition  to  reopen  the  cause,  and  answer.  Heldy  that  they  were  not. 
precluded  from  answering  on  the  ground  that  they  were  members  of  a  class  having- 
a  common  right  of  defense,  and  therefore  bound  by  the  decree  in  the  suit,  the  bill 
not  alleging  that  the  suit  was  brought  against  them  in  that  character. 

8b  Samb. 

A  suit  for  the  construction  of  a  will,  not  being  in  the  nature  of  a  proceeding  in. 
reniy  falls  within  New  Code  Tenn.  5124,  providing  that  defendants  not  served  with 
actual  notice  may  file  petition  to  reopen  the  decree,  and  answer,  within  six  months- 
from  a  service  of  a  notice  of  the  decree,  or  within  three  years  after  the  decree. 

0.  Sajcb. 

When  parties  **  unknown  **  are  made  parties  defendant  by  virtue  of  a  statutory^ 
provision,  and,  as  such,  are  concluded  by  the  decree,  they  are  entitled  to  present  a. 
petition  to  reopen  the  cause,  under  New  Code  Tenn.  5124,  providing  that  an  origi- 
nal  defendant  •  •  «  may  within  six  months  after  service  of  decree,  or  three 
years  after  decree,  file  his  petition  to  reopen  the  decree,  and  answer. 

This  was  a  petition  to  rehear  Brown  v.  Broton,  6  8.  W.  Rep.  869. 

Geo,  P.  Fieri/on,  W.  B.  Gordon,  Demars  cfe  Malone,  Padgett  A  Figures, 
and  Hayes  dk  Floyd,  for  petitioners.  W,  I.  Webster^  W.  C,  Taylor,  Hugfa^ 
dk  Hatcher f  W.  8.  Fleming  dk  8on,  and  If.  R.  Wilkes,  for  respondents. 
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Kkil,  Special  Judge.  This  cause  was  decided  on  a  former  day  of  the  term, 
and  an  opinion  was  then  delivered  construing  Code,  §§  4379-4381»  (New 
Code,  512^-5124,)  in  some  points;  adjudging  the  validity  of  certain  clauses 
In  the  will  of  John  Brown,  deceased,  and  their  meaning;  sustaining  the  peti« 
tion  to  reopen  the  decree  rendered  within  three  years  next  hefore  the  filing 
of  the  petition;  and  remanding  the  cause  to  the  chancery  court  of  Maurry 
county,  to  be  proceeded  in  as  if  newly  begun.  We  are  now  asked  to  reliear 
the  cause,  and  to  so  modify  the  decree  as  to  permit  an  answer  to  the  petition, 
to  the  end  that  complainants  may  therein  show  cause  why  the  decree  should 
not  be  set  aside,  either  by  denying  the  facts  alleged,  or  by  bringing  forward 
any  such  other  facts  as  will  show  that  said  petition  should  not  be  sustained, 
as  that  petitioners  had  notice  of  the  decree  under  the  statute,  or  that  the  res- 
ident defendant,  A.  H.  Brown,  was  the  owner  by  purchase  of  all  the  inter- 
ests when  the  first  decree  was  rendered,  so  tliat  a  decree  against  him  would 
bar  all  the  interests;  "or  that,  if  he  bought  such  interests  subsequent  to  the 
decree,  this  is  a  champertous  suit  to  open  the  cause  in  their  name;"  or  any 
other  fact  vital  to  the  petition. 

We  do  not  think  the  statute  contemplates  that  a  side  issue  should  be  made 
and  fought  out  upon  the  petition;  nor  yet  was  it  intended  that  any  substan- 
tial rights  of  the  complainants  should  be  impaired  by  the  opening  of  the  cause, 
further  than  the  mere  fact  of  granting  a  retrial  may  be  said  to  impair  rights. 
The  gist  of  the  matter  is  that  whereas,  the  case  has  been  heretofore  tried,  and 
the  rights  of  certain  persons  determined  without  their  being  heard  in  their 
own  defense,  they  being  absent,  and  liaving  no  legal  actual  notice  of  the  pro- 
ceeding, they  are  now  within  the  statutory  period  allowed  to  come  in  and  be 
heard.  The  court  has  simply  ordered  that  the  cause  do  now  stand  for  answer 
as  if  newly  begun.  This  order  is  made  upon  a  particular  state  of  facts,  as 
shown  by  a  petition  filed  in  the  cause,  taken  in  connection  with  the  other 
facts  of  the  record  in  the  particular  controversy  under  consideration.  The 
complainants  in  that  cause  cannot  justly  complain.  They  have  invited  the 
defendants  to  meet  them,  and  contest  the  matters  set  out  in  tlie  bill,  and  the 
court  has  only  ordered  that  the  defendants  do  now  enter  upon  that  crmtest. 
Whether  the  other  elements  that  complainants  now  desire  to  add  to  the  con- 
troversy have  any  merit  in  themselves,  or  any  existence  in  fact,  we  cannot 
consider,  because  there  is  nothing  whatever  in  the  record  on  the  subject.  We 
may,  however,  make  this  remark  on  complainant's  suggestion,  that  they 
should  have  the  right  to  show  service  of  the  decree  under  the  statute.  The 
language  of  this  statute  is:  '**  *  *  A  decree  against  a  defendant,  without 
personal  service  of  process,  who  does  not  appear  to  defend,  is  not  absolute  for 
three  years  from  the  decree,  unless  a  copy  of  the  decree  is  served  upon  the 
defendant,  in  which  case  it  becomes  absolute,  if  the  defendant  fails  to  come 
forward  and  make  defense  within  six  months  after  service.*'  New  Code, 
5122.  "The  original  defendant,  his  heirs,"  etc.,  "may  within  six  months 
after  service  of  a  copy  of  the  decree, "  etc.  New  Code,  5124.  We  are  of  opin- 
ion that  the  service  of  a  copy  of  the  decree  here  spoken  of  need  not  be  an  offi- 
cial service,  but  may  be  proven  by  any  competent  testimony.  And  we  are 
further  of  the  opinion  that,  when  such  service  had  been  indeed  made,  that 
fact  may  be  brought  forward  by  supplemental  bill,  as,  indeed,  may  any  mate- 
rial matter  that  has  arisen  since  the  entering  of  the  decree,  or  any  other  mate- 
rial matter  which  will  show  that  the  defendants  are  concluded  by  the  decree, 
if  such  matter  in  fact  exist.  If  such  notice  has  been  given,  it  will,  in  con- 
nection with  the  decree,  operate  as  an  effectual  estoppel  upon  the  defendants. 
The  question  whether  such  notice  has  been  given  or  not  must  or  may  be,  in 
any  case,  a  matter  of  controversy,  which  may  depend  upon  mixed  questions 
of  law  and  fact,  to  be  decided  upon  proper  issues.  What  we  have  settled  on 
this  point,  and  what  we  still  adhere  to,  is  that  where  the  petition  is  filed,  as 
in  the  case  under  the  statute,  and  there  is  no  entry  upon  the  record,  or  other 
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record  evidence  in  the  cause,  showing  that  service  of  the  decree  has  been  made 
upon  the  defendant,  and  the  petition,  as  in  this  case,  ne^Atives  such  service, 
and  contains  the  other  documents  required  by  the  statute,  and  is  otherwise  in 
proper  form,  it  should  be  received  by  the  court,  and,  if  not  fatally  contra- 
dicted by  the  record,  the  petitioners  should  he  admitted  to  answer;  and  when 
this  occurs  the  petition  has  served  its  purpose,  and  all  controversies  are  trans- 
ferred to  the  pending  cause,  including  every  question  of  notice  of  the  decree, 
if  there  should  be  such  in  fact,  and  any  and  every  material  matter  that  may 
be  brought  forward  by  proper  pleading. 

It  is  suggested  in  the  petition  to  rehear  that  this  is  dangerous  holding.  It 
is  our  duty  not  to  make  law,  but  to  interpret  and  declare.  We  have  no  con- 
cern with  the  policy  or  tendency  of  the  statute.  We  declare  its  meaning,  and 
enforce  its  provisions.  Nor  are  these  provisions,  as  thus  construed,  out  of 
harmony  with  the  body  of  our  jurisprudence.  If  we  render  a  judgment  pro- 
oonfesso  against  a  defendant  served  with  process  in  chancery,  he  is  no  less  con- 
cerned to  maintain  his  decree  than  the  complainants  in  this  cause.  Yet  it  is 
every-day  practice,  when  reasonable  application  is  made,  to  set  aside  such  de- 
crees upon  ex  parte  affidavits,  of  which  no  denial  is  allowed.  Buchanan  v. 
McManus,  3  Humph.  450.  The  same  rule  obtains  in  certiorari  cases.  Stud- 
durt  y.FowlkeSf  2  Swan,  538;  Edde  v.  Cotoanf  1  8need,  294;  Nicks  Y.John^ 
son,  3  Sneed,  327;  Nance  v.  Hicks,  1  Head,  625:  Bzell  v.  Holloway,  2  Baxt. 
18.  And  the  practice  of  setting  aside  judgments  by  default  in  courts  of  law, 
upon  petition  or  affidavit,  is  very  common;  and  it  does  not  appear  that  any 
answer  has  even  been  allowed  to  such  petition,  or  any  countervailing  evidence 
heard  in  any  form.  Bank  v.  Skillem,  2  Sneed,  698,  699;  Jones  v.  Cloud,  4 
Cold.  236;  Railroad  Co.  v.  Dotod,  9  Heisk.  179;  IHicker  v.  James,  12  Heisk. 
333-337.  The  principle  underlying  all  these  particular  instances  is  that,  in 
obedience  to  the  spirit  of  our  free  institutions,  no  man's  property,  estate,  or 
rights  shall  be  taken  from  him  except  by  due  process  of  law,  and  after  a  fair 
opportunity  has  been  afforded  him  to  be  heard;  of  which  opportunity  he  can- 
not be  deprived,  save  by  his  own  fault  or  negligence,  or  by  the  efflux  of  such 
a  period  of  time,  fixed  by  statute,  or  prescription,  as  sh^  at  once  conserve 
the  general  welfare,  and  afford  a  fair  presumption  that  the  needful  day  in 
court  has  been  within  the  power  of  the  individual  concerned.  Hence,  where 
merits  clearly  apfiear,  the  court  will  not  be  too  exacting  in  the  consideration 
of  technical  objections  that  lie  between  the  litigant  and  a  fair  trial.  Burgoine 
V.  Taylor,  25  Moak,  710;  Haggerty  v.  Walker,  33  N.  W.  Rep.  244. 

But  it  is  urged  that  complainants  should  have  the  right  to  answer  the  pe- 
tition, because  it  prays  for  process,  and  that  process  was  issued  and  served  upon 
them.  It  is  true  that  such  process  was  issued  and  served,  and  that  when  the 
petition  was  dismissed  the  chancellor  likewise  caused  an  order  to  be  entered 
quashing  the  process.  In  these  facts,  however,  we  find  no  ground  for  alter- 
ing the  views  already  announced.  The  petition  was  filed  as  a  petition  purely 
under  the  section  of  the  Code  in  question;  not,  certainly,  as  to  these  non-resi- 
dents, to  tender  any  matter  of  litigation,  but  simply  to  secure  the  right  to 
make  defense  to  a  bill  already  filed.  If  the  petition  erroneously  pmyed  for 
the  issuance  of  copy,  and  a  subpoena  to  answer  in  regular  form,  as  in  case 
of  bills  in  chancery,  when  in  fact  such  practice  was  not  proper,  that  could  not 
change  the  legal  rule,  and  give  the  right  to  answer  where  none  before  existed. 
The  complainants  adopted  the  correct  practice  when  they  removed  to  dismiss 
the  petition,  and  considered  it  on  its  face  alone,  in  connection  with  the  record. 
Another  process,  as  technically  such,  was  well  quashed  by  the  chancellor. 
While  the  statute  contains  no  provision  authorizing  notice  to  you  in  any  form, 
it  may  well  be  granted  that  some  kind  of  notice  should  be  given  the  complain- 
ants to  apprise  them  of  the  filing  of  the  petition,  in  view  of  the  fact  that  that 
petition  may  be  offered  years  after  the  cause  is  retired  from  the  docket,  when 
the  complainant  and  his  counsel  cannot  be  technically  presumed  to  be  in  court 
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attending  to  the  litigation,  as  in  pending  causes.  This  precise  difficulty  was 
presented  to  the  court  several  years  ago  in  certiorari  cases;  and  although  the 
Code  regulating  the  practice  in  that  class  of  cases  made  no  provision  for  the 
issuance  of  notice  to  the  creditor,  except  in  the  event  of  a  supersedeas^  which 
the  section  (New  Code,  8848)  provides  shall  be  directed  to  the  opposite  party» 
or  the  officer  in  whose  hands  the  execution  may  be,  still  the  court  held,  and 
we  think  very  properly,  that  the  opposite  party  was  entitled  to  notice  of  the 
filing  and  pendency  of  the  petition,  and,  reasoning  from  the  general  rule  for 
the  service  of  process,  declare  that  the  notice  must  be  served  at  least  hvedays 
before  the  time  at  which  the  petition  was  to  be  acted  upon,  and  that,  unless 
such  notice  had  been  given,  the  opposite  party  would  not  be  in  default  in  fail- 
ing to  make  the  motion  to  dismiss  at  the  first  term,  (McDotoell  v.  Keller^  1 
Heisk.  452:  Gardner  v.  Barger,  4  Heisk.  672,  673;  Hardin  v.  Williams,  5 
Heisk.  388,  389;)  and  the  notice  is  all  that  is  necessary  to  bring  the  opposing 
party  into  court,  (Matin  v.BobertSt  11  Lea,  66.)  This  practice  pf  issuing  a 
simple  notice  in  pending  causes,  or  in  those  not  wholly  and  finally  determined, 
is  of  very  frequejit  occurrence  in  our  Code,  when  the  purpose  is  simply  to  ap- 
prise the  opposite  party  that  something  is  transpiring,  or  proposed,  or  done 
that  may  affect  his  rights,  and  it  is  desired  that  he  have  opportunity  to  be  pres- 
ent to  protect  these  rights;  as  where  the  ctiancellor  is  asked,  in  vacation,  to 
bear  motions,  and  make  interlocutory  orders  and  decrees;  to  prepare  causes 
for  hearing  and  determination,  (New  Code,  5153-5155;)  or  to  dissolve  on  an 
injunction,  (5194;)  or  to  appoint  a  receiver,  (5201;)  or  where  a  party  is  under 
attachment  for  contempt  for  the  non-performance  of  a  decree,  and  a  habeas 
corpus  is  sued  out  in  the  same  court  for  his  discharge,  (5231, 5233.)  So,  where 
a  party  makes  a  motion  to  correct  a  judgment  in  the  circuit,  chancery,  or  su- 
preme court,  or  before  a  justice  of  the  peace,  (3508,  3591;)  or  where  an  ad- 
ministrator is  to  settle  his  accounts,  (4845,  subsec.  50  or  petitions  to  resign, 
(3078;)  and  4n  summary  proceedings  generally,  (4330,  4331,  4360;)  and  in 
this  manner  arbitrators  are  required  to  apprise  the  opposite  parties  of  the  time 
and  place  of  final  hearing,  (4179.)  We  are  of  opinion  that  the  proper  practice 
in  such  cases  as  the  one  now  under  consideration  requires  only  a  notice  simi- 
lar to  that  so  well-settled  in  certiorari  cases,  and  that  such  notice  should  always 
be  issued  and  served  before  the  petition  is  acted  upon  by  the  court;  but  the 
process  served  in  this  cause  seems,  for  this  particular  litigation,  to  have  an- 
swered all  the  purposes  of  notice  in  piK)per  form  to  apprise  the  parties  of  the 
matter  in  hand,  and  to  bring  them  into  court,  and  so  much  of  it  as  required 
the  complainants  to  answer  the  petition  was  merely  surplusage. 

But  complaint  is  made  in  the  petition  to  rehear  that  we  have  settled  the 
whole  controversy  in  passing  on  the  validity  of  the  petition  to  reopen  the  cause. 
It  may  be  true  that  the  principles  declared  in  the  former  opinion  do  practically 
settle  the  contest  against  the  complainants;  but,  in  form,  the  decree  ordered 
by  the  opinion  simply  adjudges  that  the  petition  is  good,  and  remands  the 
cause  to  the  chancery  court,  to  the  end  that  petitioners  may  make  defense  to 
the  complainants'  original  bill.  In  determining  the  sufficiency  of  the  petition, 
it  became  necessary  to  try  the  question  whether  it  showed  merits;  and,  to 
settle  this  question,  it  becomes  compulsory  upon  us  to  construe  the  will  of  John 
Brown,  deceased.  To  this  labor  we  were  invited  by  counsel  on  both  sides, 
with  a  zeal  and  ability  worthy  of  any  cause;  and  if  we  should  now  undo  all 
we  have  done,  and  permit  the  questions  already  settled  to  be  again  debated, 
we  know  not  what  word  could  be  added  to  arguments  already  so  full,  so 
thoughtful,  so  provident  of  ewery  contingency  that  ingenuity  could  suggest, 
and  so  panoplied  at  all  points  with  the  armor  of  attack  and  defense.  The  re- 
sult which  complainants  seem  to  have  reached  is  not  infrequent  in  litigation. 
It  often  happens  that  an  entire  controversy  is,  in  effect,  settled  by  the  judg- 
ment of  the  court  upon  a  demurrer,  or  a  motion  to  dismiss,  whenever,  the 
principles  governing  the  controversy  being  settled,  and  there  being  no  dispute 
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about  the  facts,  subsequent  litigation,  while  not  impossible  in  form,  becomes- 
impracticable  In  substance. 

It  is  respectfully  suggested  that  in  another  branch  of  the  inquiry  we  disre- 
garded the  authority  of  McCaleh  v.  Crichfleld,  5  Heisk.  288,  292.     The  opin- 
ion delivered  in  this  cause  at  a  former  day  of  the  term  (6  8.  VV.  Rep.  869)  con- 
tains, on  the  point  indicated  by  the  objection  now  under  consideration,  the 
following  language:  "The  fourth  ground  presents  a  point  that  the  original 
bill  was  a  suit  against  a  class  of  persons  having  a  common  right  of  defensor 
and  that  a  decree  against  the  representatives  of  the  class  before  the  court 
would  be  binding  on  the  whole  class,  and  hence  that  the  case  would  not  fall 
under  the  section  of  the  Code  cited.    Not  deciding  the  point  that  such  a  case 
would  or  would  not,  as  to  the  non-residence,  fall  under  the  statute,  on  inspec- 
tion of  the  original  bill  we  find  that  the  persons  made  defendants  thereto  are 
not  proceeded  against  as  a  class  of  persons.    This  is  indispensable,  in  order  to 
invoke  the  operation  of  the  chancery  rule  on  that  subject.     Where  it  is  at- 
tempted to  proceed  against  two  or  three  individuals,  as  representing  a  numer- 
ous class,  it  must  be  alleged  that  the  suit  is  brought  against  them  in  thatchar- 
acter.    Lancfiester  v.  Thompson,  5  Madd.  5,  6.    In  the  cause  at  bar  the  de- 
fendants were  proceeded  against  individually,  under  the  license  in  subsections 
1,  4,  5,  §  4352,  Code,  and  no  attempt  whatever  was  made  to  fix  upon  any  of 
them  a  representative  character,  either  within  the  letter  or  spirit  of  the  chan- 
cery rule."   This  is  alleged  to  be  in  conflict  with  McCaleh  v.  Crichfiela,  That 
case  was  as  follows:    Henry  Crichfield  died,  leaving  a  will,  by  the  fifth  and 
sixth  clauses  of  which  he  provided:   "All  the  remainder  of  my  estate,  includ- 
ing land  and  personal  property,  shall  be  sold  by  my  executors,  and  proceeds 
equally  divided  between  all  my  grandchildren,  and  also  William  Ball,  a  son 
of  a  granddaugliter . "   Sixth  Clause.  "  And  if  any  of  my  grandchildren  should 
die  after  my  death,  the  share  going  to  such  grandchild  shall  be  equally  divided 
between  his  or  her  brothers  and  sisters,  provided  the  deceased  haa»not  received 
his  share  before  his  death.''   Three  of  the  grandchildren,  and  the  assignee  of 
anuther  grandchild,  brought  a  bill  for  their  respective  shares  under  these 
clauses  of  the  will.    The  bill  was  brought  against  the  execntors.    It  does  not 
clearly  appear  whether  any  of  the  legatees  were  made  defendants  or  not.    It 
may  be  that  some  of  them  were,  and  not  all;  but  we  infer  from  the  language 
of  the  first  demurrer,  hereinafter  quoted,  that  of  the  legatees  only  the  com- 
plainants were  before  the  court,  and  that  the  bill  was  filed  against  the  execu- 
tors only.    The  bill  alleged  that  there  were  "  thirty-five  grandchildren  at  death 
of  testator,  in  1858;  and  that  the  legatees  were  so  numerous  at  death  of  tes- 
tator, and  have  since  so  changed  by  marriage,  death,  etc.,  and  scattered  by 
lapse  of  time,  and  disturbances  through  which  the  country  has  passed,  tlmt 
it  is  inconvenient,  expensive,  and  in  fact  wholly  impracticable  to  make  them 
all  parties  by  name."   There  was  an  original  and  amended  biU.    Both  con- 
tained substantially  the  same  allegations  on  this  point.    The  demurrer  to  the 
original  bill  stated,  as  its  ground,  "because  it  appears  by  the  bill  that  Henry 
Crichfield,  Sr.,  left  other  heirs  besides  those  named  as  complainants,  not  made 
parties  to  the  bill."  The  demurrer  to  the  amended  bill  stated,  as  its  ground, 
"want  of  parties,  in  not  making  the  other  legatees  parties."  The  two  de- 
murrers were  heard  together,  and  overruled  by  the  chancellor,  and  his  decree 
was  aflirmed  by  the  court.    The  opinion  goes  on  this  ground:    Conceding  the 
authority  of  the  general  rule  that  all  persons  who  have  a  legal — a  beneficial — 
interest  in  the  subject-matter  of  the  suit  ought  to  be  before  the  court,  either 
as  complainants  or  defendants,  still  the  rule  is  subject  to  the  exception  that 
where.  In  a  suit  for  a  legacy  by  a  residuary  legatee,  it  is  impracticable  to 
bring  before  the  coui-t  all  persons  who  ought  to  be  made  parties, — that  is,  the 
residuary  legatees, — or  where  the  inconvenience  and  expense  would  greatly 
overbalance  the  utility  of  the  proceeding,  the  court  will  dispense  with  the 
presence  of  such  persons  at  the  beginning  of  the  suit,  and  will  proceed  to  de- 
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^ree  the  shares  of  the  parties  before  the  court;  subject  to  the  condition,  how- 
ever, that,  on  a  reference  to  the  master,  the  complainants  shall  show  the 
number  of  shares  entitled,  and  the  exact  amount  of  their  own  shares;  or,  as 
stated  in  the  language  of  the  opinion,  "as  a  matter  of  course,  on  a  reference 
to  the  clerk  and  master,  in  order  to  the  asceitainment  of  the  Interests  of  com- 
plainnnts,  they  must  show  the  number  of  parties  entitled ;  but  we  do  not  think 
the  bill  should  be  dismissed  at  this  stage,  on  demurrer,  for  this  cause,  and  the 
trustees  be  allowed  to  keep  a  fund  in  their  possession,  and  defeiit  this  pro- 
ceeding, because  of  the  difficulty  of  ascertaining  the  names  of  parties  so  nu- 
merous as  in  this  case,  at  the  commencement  of  the  suit."  Id.  292.  To  pre- 
cisely the  same  effect  is  Kettle  v.  Crary,  1  Paige,  417,  note,  quoted  from  in 
the  opinion,  (by  misprint  reported  in  tlie  extract  on  Ross  v.  Crary,  1  Paige, 
416,]  though  the  meaning  of  that  excerpt  is  much  marred  by  misprints,  the 
chief  of  which  is  the  words  there  appearing,  "or  in  reference  to  the  matter," 
should  read,  "on  the  reference  before  the  master."  Kettle  v.  Crary  was  a  suit 
almost  identical  in  character  with  McCaleb  v.  Crichfleld,  both  being  suits  by 
legatees" for  legacies,  and  the  defense  made  by  the  executors  that  all  the  lega- 
tees were  not  before  the  court;  and  in  strict  accord  is  Uallett  v.  Hallett,  2 
Paige,  18,  19»  the  other  case  referred  to  in  the  opinion. 

It  is  obvious  that  McCaleb  v.  Crichfleld  does  not  present  the  case,  nor  was 
it  intended  to  present  the  case,  if  one  or  a  few  members  of  a  class,  standing 
for  all  others,  in  which,  while  the  unnamed  members  are  not  parties  by  par- 
ticular designation,  yet  they  are,  in  substance  and  legal  effect,  parties  by  sub- 
stitution and  representation  of  their  legal  vicariate;  but,  on  the  contrary,  it 
presents  the  case  of  a  dispensing  with  parties  who  would  be  necessary  to  the 
•cause  at  the  outset  but  for  the  special  exception  set  up  in  the  pleadings.  It 
was  not  contended  by  any  one,  nor  was  it  held  by  the  court,  that  any  party  to 
•the  record  represented  or  stood  in  the  stead  of  any  other  person  whose  rights 
were  involved ;  nor  does  the  court  by  any  means  hold  that  the  rights  of  the 
parties  so  dispensed  with  could  be  in  anywise  affected  by  such  decree  as  might 
ibe  rendered  in  the  cause  upon  the  hearing;  but,  so  far  from  this,  the  bills 
were  allowed  to  stand  for  the  purpose  of  decreeing  the  shares  only  of  the 
parties  before  the  court.  And  this,  instead  of  antagonizing  the  rights  of  ab- 
sent persons,  or  of  seeking  to  fix  those  rights,  without  giving  them  the  op- 
portunity to  be  beard  in  their  own  behalf,  is  in  express  accord  with  those 
rights,  and  concedes  their  existence;  while  in  the  case  at  bar,  on  the  contrary, 
the  rights  of  the  absent  parties  are  not  only  conceded,  but  expressly  attacked. 
IVhen  complainants  do  not  seek  aliquot  parts  of  a  fund,  the  residue  of  which 
they  concede  belongs  to  the  defendants;  but  they  seek  to  recover  all  of  the  es- 
tate, and,  so  far  from  its  being  possible  to  protect  those  defendants  by  any  ac- 
.counting  before  the  master,  the  frame  of  the  bill,  and  the  nature  of  the  com- 
plainants' contention,  precludes  all  possibility  of  such  a  result.  Indeed,  the 
only  similarity  between  McCaleb  v.  Crichfleld  and  the  case  at  bar  is  that  in 
both  the  other  persons  interested,  or  supposed  to  be  interested,  in  the  estate, 
.are  described  as  unknown  and  numerous.  But  while,  in  Mt^Caleb  v.  Crich- 
fleld, the  fact  is  brought  forward  in  order  to  enable  the  complainants  to  dis- 
pense with  their  presence,  in  the  case  at  bar  the  allegation  is  made  to  enable 
the  complainants  to  make  the  unknown  persons  parties  to  their  own  rights, 
lunder  the  provision  of  Code,  §  4352,  (New  Code,  5095,)  and  the  prayer  of  this 
i)ill  asks  that  they  may  be  made  parties,  and  to  that  end  that  publication  be 
cnade.  The  caption  of  the  bill,  after  naming  as  defendants  19  persons  as  chil- 
dren or  grandchildren  of  Elizabeth  Stewart,  proceeds,  (still  making  parties:) 
^*And  all  the  unknown  children  and  grandchildren  or  heii-s  of  Elizabeth 
Stewart,  they  being  too  numerous  to  mention,  and  unknown  to  complainant, 
and  all  non-residents  of  Tennessee,  defendants."  The  pertinency  of  this  cap- 
tion and  prayer  will  more  fully  appear  by  reference  to  the  language  of  the 
section  just  referred  to,  and  some  of  the  succeeding  sections  in  the  same  arti- 
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cle:  "Sec  4352.  Personal  service  of  process  on  the  defendant  in  the  court  of 
chancery  is  dispensed  with  in  the  following  cases:  (1)  When  the  defendant 
is  a  non-resident  of  the  state;  *  *  *  (4)  when  the  name  of  the  defendant 
is  unknown,  and  cannot  be  ascertained  upon  diligent  inquiry;  (5)  when  the 
residence  of  the  defendant  is  unknown,  and  cannot  be  ascertained  upon  dili«- 
gent  inquiry."  Section  4353  provides  for  an  affidavit.  "Sec.  4354.  In  such 
cases,  if  the  defendant  does  not  cause  his  appearance  to  be  entered,  the  clerk, 
as  soon  as  the  necessary  affidavit  is  made,  shall  enter  upon  the  rule-docket  an 
order  requiring  the  defendant  to  appear  at  a  certain  day  therein  named,  be> 
ing  a  rule-day,  and  defend,  or  otherwise  the  bill  will  be  taken  for  confessed. 
*  *  *  Sec.  4358.  When  the  suit  is  against  an  unknown  defendant,  the 
order  of  publication  should  describe  such  unknown  party  as  near  as  may  be 
by  the  character  in  which  he  is  sued,  and  by  reference  to  his  title  or  interest 
in  the  subject-matter  of  the  litigation;"  and  on  failure  to  appear  after  due 
publication  of  such  an  order,  by  Code,  §  4369,  subsec.  2,  provision  is  made 
for  taking  the  bill  for  confessed  in  such  cases,  along  with  the  other  cases  fall- 
ing under  Code,  g§  4352-4358. 

We  think  it  very  clear  that  the  bill  sought  to  make  the  children  and  grand* 
children  of  Elizabeth  Stewart  defendants,  each  in  his  own  right,  and  that  no 
defendant  was  sued  in  a  representative  capacity;  and  we  know  of  no  authority 
that  impeaches  the  rule,  laid  down  in  the  former  opinion,  that  when  it  is  at- 
tempted to  proceed  against  two  or  three  individuals,  as  representing  a  numer- 
ous class,  it  must  be  alleged  that  the  suit  is  brought  against  them  in  that  char- 
acter. Certain  it  is  that  McCaleh  v.  Crichfleld  fk  not  such  an  authority. 
Moreover,  the  rule  is  founded  in  inherent  justice,  and  could  stand  by  its  own 
strength,  even  if  it  were  unsupported  by  the  eminent  authority  which  has  been 
adduced  in  its  behalf.  It  is  surely  highly  important  that  the  court,  by  proper 
pleadings,  should  be  apprised  of  the  fact  that  the  party  named  as  defendant 
does  not  appear  in  the  record  in  his  own  right  merely,  but,  by  construction  of 
law,  representing  in  his  own  person  the  rights  and  interests  of  others.  Being 
so  informed,  the  court  has  imposed  upon  it  a  duty,  especially  in  the  supervision 
of  agreements  and  compositions  during  the  trial,  as  well  as  other  points  look- 
ing to  a  fair  presentation  of  the  case,  similar  to  the  duties  imposed  where  the 
rights  of  infants  are  involved.  And  for  a  stronger  reason  must  this  be  true 
when  the  fact  is  considered  that  it  is  always  in  the  power  of  one  about  to  file 
such  a  bill  to  select  such  representative  as  he  may  desire.  And  if  bills  may 
be  so  filed,  ostensibly  against  one  or  a  few  persons  only,  without  notice  being 
brought  to  the  court  that  they  are  sued  as  representatives  of  a  class,  and  af- 
terwards the  complainant  be  allowed  to  claim  that  the  whole  class  is  bounds 
the  most  disastrous  consequence  might  well  happen  to  the  estate  of  innocent 
persons,  which  the  courts  would  be  equally  powerless  to  prevent  or  redress. 

It  is  insisted  that  it  appears  in  the  petition  that  other  parties  have  acquired 
rights  under  the  decree,  and  that  these  rights  are  protected  under  the  provis- 
ions of  Code,  §  4383,  (New  Code,  5126.)  That  section  reads  as  follows:  '*The 
decree,  if  executed  before  it  is  set  aside  under  any  of  the  foregoing  provisions^ 
will  be  a  protection  to  all  persons  acting  upon  its  validity,  and  will  confer  a 
good  title  to  all  property  sold  under  it."  The  page  of  the  petition  referred  ta 
contains  a  recital  setting  forth  the  fact  that  John  P.  Brown  had  executed  a 
mortgage  upon  certain  portions  of  the  property  in  May,  1880,  to  secure  a  loan. 
This  person — ^the  mortgagor — is  not  before  the  court,  and  in  a  matter  so  nearly 
affecting  his  rights  the  court  will  express  no  opinion  in  his  absence.  It  is- 
sufficient  to  say  that,  whatever  may  be  his  rights  or  claims,  they  cannot  be 
allowed  to  interfere  with  the  rights  of  the  parties  before  the  court,  or  between 
themselves. 

It  is  also  urged  that,  as  sections  4379-4383  have  been  declared  inapplicable 
to  divorce  proceedings,  {Owens  v.  Sims,  3  Cold.  544-551,)  they  ought  not  t4> 
apply  to  contests  of  the  character  now  under  consideration;  and  that  this 
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should  also  be  true  for  the  additional  reason  that  in  contests  over  wills  at  law, 
when  the  will  is  presented  for  probate  in  solemn  form,  that  proceeding  is 
treated  as  of  the  nature  of  a  proceeding  in  rem,  and  that  the  judgment  is 
binding  on  all  parties  in  interest,  whether  parties  to  the  suit  or  not,  {Hodges 
V.  Bauchman,  8  Yerg.  186;  Patton  v.  AllUtm,  1  Humph.  320;  Fry  v.  Taylor, 
1  Head,  595;  Williams  v.  Saunders,  5  Ck>Id.  72;)  and  that  the  case  at  bar  is 
likewise  in  the  nature  of  a  proceeding  in  rem,  closely  analogous  to  the  con- 
test of  a  will;  and  that  the  same  rule  should  apply  to  both  litigations.  Com- 
plaint is  made,  in  the  petition  to  rehear,  that  their  position  was  altogether 
overlooked  when  the  former  opinion  was  delivered.  We  need  not  discuss  the 
reasons  which  controlled  the  decision  of  the  court  in  the  case  of  Owens  v. 
Sims,  supra.  By  an  examination  of  that  case,  it  will  be  seen  that  the  ac- 
tion of  the  court  was  based  partly  on  the  fact  that  this  petition  to  open  the 
decree  was  not  presented  until  after  the  death  of  the  complainant,  and,  being 
a  divorce  suit,  the  subject-matter  of  the  litigation  was  then  sunk  in  the  grave 
of  the  husband,  and  that  to  open  such  a  case  would  be  an  anomaly,  and  an 
absurdity;  and  partly  on  the  peculiar  nature  of  divorce  proceedings,  the  re- 
pose of  society,  the  danger  that  one  or  the  other  of  the  divorced  parties  might 
have  married  in  the  mean  time,  and  on  the  general  ground  of  public  policy. 
It  is  perfectly  evident  that  this  case  affords  no  authority  to  sustain  the  pres- 
ent complainant*s  contention.  Nor  can  any  firmer  support  be  found  in  tlie 
principles  that  govern  the  results  of  causes  tried  under  the  issue  of  devisavit 
vel  non.  If  our  time  would  permit  us  to  go  far  into  an  inquiry  so  purely  col- 
lateral to  the  present  controversy  as  to  set  forth  the  general  nature  of  pro- 
ceedings in  rem,  and  compare  them  at  large  with  the  principles  governing 
the  class  of  controversies  involved  in  the  present  litigation,  and  to  note  their 
correspondencies  and  differences,  we  should  doubt  the  utility  of  such  an  in- 
tellectual excursion,  and,  indeed,  fear  that  it  would  be  altogether  out  of  place. 
It  may  be  sufficient  to  say  that,  in  proceedings  in  rem,  all  persons  in  interest 
are  parties,  or,  as  is  sometimes  said,  the  whole  world  are  parties,  and  any 
person  having  an  interest  in  the  property  may  interpose  a  claim,  and  prose- 
cute an  appeal  from  the  sentence  or  decree;  and  it  said  that  notice  is  served 
upon  the  thing  itself,  and  that  thereby  all  persons  interested  are  presumed  to 
have  notice,  because  it  is  a  part  of  common  prudence  for  all  persons  who 
have  an  interest  in  the  property  to  guard  that  interest  by  persons  who  are  in 
a  situation  to  protect  it.  Croudson  v.  Leonard,  4  Cranch,  487;  The  Mary,  9 
Oranch,  144.  It  is  said  that  "  the  judgment  of  a  probate  court  allowing  proof 
of  a  will,  and  admitting  to  probate,  is  in  the  nature  of  a  proceeding  in  rem, — 
that  is,  an  adjudication  pronounced  (as  its  name  imports)  upon  the  status  of 
a  particular  subject-matter  by  a  tribunal  having  competent  authority  for  that 
purpose, — and  therefore  binding  and  conclusive  upon  the  rights  of  all  persons 
interested  in  the  property  to  be  administered,  though  they  are  not  named  as 
parties.  Redf.  Wills,  pt.  2,  pp.  55,  56;  Williams  v.  Saunders,  5  Cold.  72. 
In  Tompkins  v.  Tompkins,  1  Story,  547,  it  is  said:  "The  reason  is  that  it 
being  the  sentence  or  decree  of  a  court  of  competent  jurisdiction,  directly  upon 
the  very  subject-matter  in  controversy,  to  which  all  persons  who  have  any 
interest  are,  or  may  make  themselves,  parties  for  the  purpose  of  contesting 
the  validity  of  the  will,  it  necessarily  follows  that  it  is  conclusive  between 
these  parties,  for  otherwise  there  might  be  conflicting  sentences  or  adjudica- 
tions upon  the  same  subject-matter  Ij^tween  the  same  parties,  and  the  subject- 
matter  be  delivered  over  to  interminable  doubts,  and  the  general  rules  of  law 
as  to  the  effect  of  res  acUudicata  be  completely  overthrown.  In  short,  such 
sentences  are  of  the  like  nature  as  sentences  or  proceedings  in  rem, — neces- 
sarily conclusive  upon  the  matter  in  controversy,  for  the  common  safety  and  re- 
pose of  mankind. "  5  Cold.  77.  In  Hodges  v.  Bauchman,  8  Yerg.  187,  it  is  said : 
''The  probate  of  a  wiii,  or  the  granting  of  letters  of  administration,  is  a  proceed- 
ing in  the  nature  of  a  proceeding  in  rem,  operating  on  the  subject-matter,  and 
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binding  generally.    The  probate  is  evidence  of  title,  without  reference  to  par- 
ties who  do  not  and  cannot  regularly  exist  in  such  cases.     *    *    *    All  who 
are  interested  may  become  parties  in  conducting  the  litigation  in  case  of  a  con- 
tested will,  and  if  they  do  not  it  is  indispensable  to  the  repose  of  society  that 
they  be  concluded.    ♦    ♦    ♦    The  act  of  1789,  c.  23,  providing  for  the  probate 
of  wills,  and  the  mode  of  contesting  their  validity,  does  not  apeak  of  parties  plain- 
tiffs and  defendants.    No  such  idea  was  i  n  the  minds  of  the  legislators.    It  was 
made  the  duty  of  the  court  of  probate  to  ascertain  whether  the  will  had  been  duly 
executed,  without  reference  to  the  individuals  interested  in  the  result  of  ad- 
mitting the  will  to  record.     The  court  was  bound  to  act  upon  the  subject-mat- 
ter, and  to  settle  the  title  to  the  property,  late  of  the  testator,  left  without  an 
owner.    The  interests  of  society  admitted  of  no  delay.    If  any  one  or  more, 
interested  in  the  result,  objected  to  the  validity  of  the  will,  then  the  court  was 
ordered  by  the  statute  to  make  up  an  issue, — will  or  no  will, — and  try  the 
facts  before  a  jury,    *    *    *    and,  according  to  the  finding  of  the  issue  by 
the  jury,  record  the  will,  or  reject  the  paper  presented  as  such.     But  this  was 
a  proc(  eding  for  the  ends  of  justice,  of  a  public  nature,  and  conclusive  on  the 
world."    If,  in  the  last  analysis,  when,  on  the  one  hand,  we  compare  prol>ate 
cases  with  other  litigations  over  the  succession  of  personal  and  real  property, 
and  attempt  to  draw  a  clear  distinction ;  and  if,  on  the  other  hand,  when  we 
contrast  those  cases  with  proceedings  purely  in  rem,  we  find  the  term  "sub- 
ject-matter" somewhat  elusive,  and  difficult  to  reduce  Into  legal  harmony  with 
the  very  material  res  involved  in  pure  proceedings  in  rem  on  a  ship,  or  a  hun- 
dred bags  of  coffee, — ^it  must  be  remembered  that  the  necessity  arising  from 
conflicts  of  jurisdiction  over  the  succession  to  deceased  persons^  estates  in 
different  countries,  which  have  often  been  of  the  most  perplexing  and  dis- 
tressing character,  and  induced  an  appropriation  of  the  principles  governing 
proceedings  in  rem,  rather  than  any  perception  of  an  absolute  oneness  of  es- 
sence in  the  two  classes  of  questions,  and  that  they — ^indeed,  that  they  both — 
spring  out  of  common  necessity,  and  grow  from  the  same  root, — the  need  in 
general  to  prevent  conflicts  over  questions  that  in  their  nature  cannot  be  con- 
fined to  any  one  jurisdiction,  or  any  one  system  of  jurisprudence.    But  it 
would  not  be  profitable  to  pursue  this  discussion  further.    Enough  has  been 
said  to  show  that  there  is  really  no  such  common  ground  between  probate 
cases  and  the  case  at  bar  as  to  require  the  extension  to  this  case  of  the  princi- 
ples governing  those.    The  analogy  between  the  two  classes  of  cases  is  acci- 
dental, not  vital.    Indeed,  the  court  may  as  well  be  asked  to  extend  those 
principles  to  every  contest  over  the  title  or  succession  to  property,  even  when 
the  contest  is  over  the  construction  of  a  deed,  or  the  terms  of  a  verbal  contract. 
It  is  averred  in  the  petition  to  rehear  that  the  referees  reported  that  only 
defendants  to  the  original  cause  could  come  in  by  petition,  unless  they  were 
parties  as  a  class,  and  if,  as  a  class,  they  weie  bound;  and  that  no  one  excepted 
to  this  portion  of  the  report,  and  hence  that  this  ruling  must  now  control,  so 
far  as  may  be;  and  that  as  Edmund  Stewart,  Elvira  Stewart,  £.  H.  Green 
and  wife,  Annie  E.  Green,  Parker  Morris  and  wife,  Mary  L.  Morris,  and  Peter 
Loveline  were  not  named  in  the  original  suit,  and  are  named  in  the  petition, 
the  petition  should  be  dismissed  as  to  them;  and  that  as  Catharine  Loveline 
and  others  were  parties  to  the  original  bill,  but  not  parties  to  the  petition,  the 
decree  must  stand  as  to  such  persons.    The  petition  to  rehear  does  not  state 
the  report  correctly.    True,  some  such  language,  in  effect,  was  used  in  the 
report  arguendo;  but  afterwards,  speaking  to  the  same  point,  the  conclusion 
reached  by  the  report  is  that  all  of  the  children  and  grandchildren  of  JEliza- 
beth  Stewart,  as  well  those  designated  as  those  proceeded  against  as  the  *' un- 
known, "  were  by  virtue  of  the  provision  of  the  statute  in  that  behalf,  and 
the  action  of  the  complainants  thereunder,  made  defendants  to  the  bill,  and, 
as  such,  were  concluded  by  the  decree,  and  hence  entitled  to  present  the  peti- 
tion for  reopening  the  cause.    We  concur  in  that  result.    This  disposes  of  the 
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statement  in  the  petition  touching  all  the  persons  above  named  except  Catha- 
rine E.  Loveline.  They  were  not  named  in  complainants*  bill,  but  fell  within 
the  description  of  the  unknown  non-resident  defendants,  children  and  grand- 
-children  of  E.  II.  Green.  Parker  Morris  and  Peter  Ijoveline  appear  as  petition- 
ers by  reason  of  their  marital  relations.  It  is  impossible  to  say.  upon  the  rec- 
ord, whether  the  person  made  defendant  to  the  bill  under  the  name  of  Catha- 
rine £.  Loveline  is  the  same  person  who  appears  in  the  petition  as  Catharine 
Loveline.  If  they  are  different  peraons,  then  Catharine  E.  Loveline  has  not 
petitioned  to  open  the  decree,  and  must  therefore  remain  bound  by  it;  if  tlie 
two  names  represent  one  and  the  same  person,  or  the  name  was  erroneously 
stated  in  the  bill,  then  she  became  a  defendant,  under  that  clause  of  the  bill 
which  made  the  unknown  children  and  grandchildren  of  Elizabeth  Stewart 
defendants,  and  prayed  for  publication  against  them  as  such;  and  in  any 
•event  the  question  is  immaterial,  because  the  decree  to  open  is  in  favor  of  the 
petitioners  only,  exclusive  of  H.  A.  Brown. 

Tliese  various  questions,  overlooked  on  the  first  consideration  of  the  cause, 
were  all  thoroughly  weighed  at  that  time;  but  not  being  deemed  of  command- 
ing importance  in  the  controversy,  save  one,  they  were  not  dwelt  upon  at 
length;  and  some  were  omitted  altogether,  in  the  discussion  of  the  opinion 
then  delivered,  to  the  end  that  the  opinion  might  not  be  too  much  extended  or 
incumbered  with  matter  which,  while,  indeed,  eminently  proper  in  itself,  was 
not  strictly  necessary  to  a  decision.  But  in  reference  to  the  very  earnest  and 
respectful  petition  to  rehear,  and  in  view  of  the  large  interest  involved  and 
4md  the  important  consequences  the  decision  must  bring  to  bear  upon  the  rights 
of  the  parties  concerned,  we  have  again  gone  carefully  over  all  the  ground 
pointed  out  in  the  petition,  and  have  set  our  reasons  in  order. 

Let  the  petition  to  rehear  be  overruled,  with  costs. 


Morris  v.  Hastinos  et  oZ. 
(Supreme  Court  of  Texas,     February  14, 1888.) 

1.  ExECunow— NoncB — Irregularity  in  Recital. 

Where  certain  lots  were  sold  under  an  ozecution  against  defendant,  and  the  no- 
tice of  such  sale  recited  that  such  lots  were  levied  on  as  the  property  or  defendant's 
wife,  such  irregularity  in  the  notice  does  not  vitiate  the  sale. 
%  Husband  and  Wife — Separate  Estate — ^Proof  of. 

In  trespass  to  try  the  title  to  certain  lots,  where  defendants  claimed,  as  heirs  of 
their  mother,  such  lots  as  her  separate  estate,  their  father  testified  that,  at  the  time 
of  their  marriage,  she  had  some  $200  or  $800,  and  that  he  then  gave  her  $100;  that 
she  afterwards  eng^aged  in  keeping  a  boarding-house  and  millinerv  store  on  her  own 
account:  that  she  gave  $112.50  for  such  lots,  and  erected  an  $800  house  on  them: 
tJiat  he  did  not  know  how  she  got  the  $400  or  $500  in  excess  of  the  amount  she  had 
at  the  time  of  their  marriage.  Held^  that  such  lots  were  not  the  separate  estate  of 
their  mother. 
8.  Same. 

Id  trespass  to  try  the  title  to  certain  lots,  where  defendants  claimed  such  lots.  at> 
heirs  of  their  mother,  for  her  separate  estate,  a  receipt  of  money  from  her  for  build- 
ing a  house  on  such  lots,  and  receipts  for  taxes  paid  by  her  both  before  and  after 
plaintiff's  judgment,  under  an  execution,  on  which  such  lots  were  sold  to  plaintiff, 
are  admissible  as  showing  her  claim  of  such  lots  as  her  separate  estate  both  before 
and  after  such  judgment. 

Commissioners^  decision.  Appeal  from  district  court,  Starr  county;  J.  C. 
Russell,  Judge. 

McCampheU  &  Givens  and  Stanley  Welch,  for  appellant.  Wells  &  Hickn 
And  WatU  &  Walker,  for  appellees. 

Maltbie,  J.  This  was  an  action  of  trespass  to  try  title,  brought  by  the 
appellant,  Edward  Morris,  against  G.  B.  Hastings  and  his  wife,  Gumecinda 
P.,  to  recover  a  house  and  the  lots  upon  which  it  was  situated.  On  17th  of 
A£arch,  1882,  Morris  recovered  a  judgment  against  C.  B.  Hastings,  from 
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which  execution  was  issued,  and  the  property  in  controversy  levied  upon  and 
sold  by  the  sheriff  of  Starr  county,  and  purchased  by  Morris,  the  amount  of 
his  bid  at  the  sale  being  credited  on  the  execution.  0.  B.  Hastings  and  wife 
were  married  in  the  year  1871,  and  lived  together  until  her  death  in  the  year 
1885.  The  lots  in  dispute  were  conveyed  to  her  by  John  Vail  on  31st  of 
June,  in  the  year  1879,  and  the  house  was  built  in  the  same  year.  After  Mrs. 
Hastings^  dealh  her  children  were  made  parties  defendant,  and  claimed  that 
the  house  and  lots  were  her  separate  property.  On  the  trial  the  following 
charge  was  given  at  the  request  of  defendants:  "The  jury  are  instructed  that 
if  they  find,  from  the  evidence,  that  the  house  and  lots  in  question  were  not 
levied  on  by  the  sheriff  as  the  property  of  the  defendant  G.  B.  Hastings,  but 
were  levied  on  as  the  property  of  Gumecinda  P.  Hastings,  then  a  sale  under 
and  by  virtue  of  such  levy,  as  against  the  defendants,  would  not  be  a  valid 
sale,  and  you  will  find  for  defendants."  This  is  assigned  as  error.  It  does 
not  appear  that  the  property  was  sold  as  belonging  to  Mrs.  Hastings,  nor  is 
it  stated,  in  the  levy,  to  whom  it  did  belong.  Appellant  exhibited  a  valid 
Judgment  and  execution  against  G.  B.  Hastings,  and  read  in  evidence  a  sher- 
iff's deed  reciting  that  the  property  was  levied  on  and  sold,  by  virtue  of  the 
judgment  and  execution,  as  the  property  of  G.  B.  Hastings,  and  purchased  by 
himself;  while  the  only  evidence  introduced  by  appellees  on  this  subject  was 
a  notice,  which  was  identified  by  the  oflScer  who  posted  it,  and  made  the  sale, 
as  being  one  of  the  notices  under  which  the  sale  was  made,  and  who  also 
stated  that  the  others  were  of  similar  import, — which  notice  recited  that  the 
lots  were  levied  on,  and  woUld  be  sold  as,  the  property  of  Mrs.  Gumecinda 
Hastings,  to  satisfy  appellant's  execution  against  G.  B.  Hastings. 

The  description,  in  the  levy,  of  the  property  was  correct,  and  the  only  de- 
fect in  it  is  that  it  does  not  state  that  it  was  levied  on  as  the  property  of  the 
defendant  G.  B.  Hastings;  and  the  notice  also  correctly  describes  the  lots,  but 
states  that  they  were  levied  upon  as  the  property  of  Mrs.  Hastings.  When 
notice  of  the  sale  has  not  been  properly  given,  if  objection  be  made  by  the  de- 
fendant in  execution  without  unnecessary  delay,  the  sale  may  be  set  aside. 
But  the  notice  of  the  sale,  being  for  the  benefit  of  the  defendant,  will  be  con- 
sidered waived  if  not  made  in  a  reasonable  time.  Freem.  Ex'ns,  6  ^6.  And 
in  a  collateral  proceeding  it  is  not  essential  to  the  validity  of  tne  sale  that 
there  should  have  been  an  advertisement  of  the  property.  Howard  v.  Norths 
5  Tex.  308,  309.  Though  if  such  irregularity  is  brought  about  by  the  fraud 
and  collusion  of  the  purchaser,  and  the  property  sells  for  a  grossly  inadequate 
price,  the  sale  may  be  avoided  as  to  such  vendee,  and  those  holding  under  him 
with  notice.  Stone  v.  Day,  5  S.  W.  Rep.  642.  (Tyler  term,  1887.)  Our  Re- 
vised Statutes  do  not  provide  that  sales  of  land,  made  by  sheriffs  or  constables 
under  execution  without  notice,  or  upon  insufficient  notice,  shall  be  void* 
On  the  contrary,  while  article  2309  provides  that  such  sales  shall  be  advertised 
by  posting  notices,  article  2319  declares  that  any  officer  who  shall  sell  any 
property,  without  giving  the  previous  notice  herein  directed,  shall  forfeit 
and  pay  to  the  party  injured  not  less  than  $10  nor  more  than  $200,  in  ad- 
dition to  such  other  damages  as  the  party  may  have  sustained.  From  which 
we  think  it  is  manifest  that  the  legislature  did  not  intend  that  sales  of  prop- 
erty under  execution  should  be  declared  void  on  account  of  mere  irregulari- 
ties in  advertising,  or  a  failure  to  advertise,  such  property;  but  that  the  in- 
jured party  should  look  to  the  officer  for  all  damages  thus  occasioned,  it  being 
in  the  interest  of  the  public  that  execution  sales  should  be  sustained. 

Nor  do  we  think  that  it  can  be  inferred  from  the  evidence  before  the  court, 
which  was  all  in  writing,  that  the  lots  were  either  levied  on  or  sold  as  the 
property  of  Mrs.  Hastings;  and  therefore  there  was  error  in  submitting  that 
issue  to  the  jury.  There  was  a  verdict  for  the  defendants,  and  the  sufficiency 
of  the  evidence  to  authorize  it  is  questioned  by  an  appropriate  assignment. 
It  is  settled  law  in  this  state  that  all  property  acquired  during  the  marriage 


Digitized  by  VjOOQIC 


Tex.]  mSYLAMD  V.  NXYLAND.  651 

is  presumed  to  belong  to  the  commanity,  whether  the  conveyance  is  to  the 
husband  or  wife,  or  both;  and  the  onus  of  proving  that  it  Is  the  separate 
property  of  either  is  on  the  party  asserting  it.  And  it  has  been  uniformly 
held  since  the  case  of  Love  v.  lioberUon,  1  Tex.  6,  down  to  and  including 
the  late  cases  of  King  v.  Gilleland,  60  Tex.  271,  and  Epperson  T.  Jones,  65 
Tex.  425,  that,  in  order  to  show  that  property  purchased  during  the  maiTiage 
is  the  separate  property  of  one  of  the  spouses,  the  fund  with  which  such 
property  was  acquired  must  be  clearly  shown  to  have  been  the  separate  prop- 
erty of  such  person;  and  this  will  not  be  inferred  except  from  circumstances 
of  a  conclusive  tendency,  if  at  all.  C.  B.  Hastings  was  the  only  witness  ex- 
amined in  behalf  of  appellees.  He  deposed,  in  substance,  that  he  was  mar- 
ried in  1871;  that  his  wife  then  owned  $200  or  $800  in  cash;  that  he  gave 
her  at  the  time  of  the  marriagw  over  $100;  that  she  afterwards  engaged  in 
keeping  a  boarding-house  and  a  millinery  store  on  her  own  account;  that  he 
did  not  know  whether  she  made  or  lost  money  in  these  pursuits;  that  he  had 
known  her  to  borrow  money  of  her  father, — how  much,  or  what  she  did  with 
it,  he  did  not  know;  that  his  wife  kept  her  own  money.  He  further  testified 
that  the  property  in  controversy  was  purchased  with  the  separate  means  of 
his  wife;  that  she  gave  $112.50  for  the  lots,  and  erected  a  house  on  them  at  a 
cost  of  $800;  that  the  purchase  was  made  while  he  was  in  New  York;  that 
he  did  not  know  from  what  source  his  wife  obtained  the  $400  or  $500  in  ex- 
cess of  the  amount  that  she  had  at  the  time  of  her  marriage,  that  she  expended 
in  erecting  the  house  on  the  lots.  A  witness  for  defendant  testified  that  he 
had  heard  Mrs  Hastings  say  that  she  made  money  in  keeping  her  bojirding- 
house,  and  in  the  millinery  business  also,  and  that  he  thought  she  did.  This 
was  all  the  evidence  on  the  subject;  and  we  are  of  opinion  that  it  does  not 
establish,  with  that  degree  of  certainty  required  by  the  law,  that  the  property 
in  controversy  was  paid  for  entirely  out  of  the  separate  estate  of  Mrs.  Hast- 
ings, but,  in  view  of  another  trial,  abstain  from  discussing  it. 

We  think  that  the  receipt  from  Porcheller  acknowledging  the  receipt  of 
money  paid  by  Mrs.  Hastings  for  building  the  house,  and  the  tax-receiptft 
showing  a  payment  of  taxes  by  lier  on  the  property  for  the  years  1880-1883, 
were  admissible  as  tending  to  show  an  assertion  of  title  by  her  to  the  prop- 
erty in  her  own  right,  before  and  after  the  Judgment  was  obtained  against 
her  husband  under  which  the  lots  were  sold.  But,  for  the  errors  before  in- 
dicated, we  are  of  the  opinion  that  the  Judgment  should  be  reversed,  ani  the 
cause  remanded.  I 

Willie,  C.  J.  Beport  of  commissioners  of  appeals  examined,  opinion 
adopted,  judgment  reversed,  and  cause  remanded. 


Nbyland  v.  Neyland. 

(Swpreme  Court  of  Texas.    February  14, 1888.) 

Vbki>ob  akd  Vbndeb— AonoN  on  Note  for  Purchasb  Price— Dbfbnsb  of  Failurb 
OF  Consideration— Possbssion  of  Vendee— Warranty  Deed. 

In  an  action  on  a  promissory  note  given  to  plaintiff  as  part  of  the  purchase  money 
of  a  homestead  belonging  to  her  and  her  children,  an  answer  of  defendant,  in  pos- 
session under  a  warranty  deed,  setting  up  failure  of  consideration,  stating  that  the 
consideration  was  a  promise  on  the  part  of  plaintiff  to  obtain  the  signatiure  to  the 
deed  of  one  of  her  children  which  she  failea  to  do,  is  demurrable  if  it  fails  to  allege 
the  Insolvency  of  all  the  grantors  of  the  warranty  deed,  and  fails  to  allege  that  de- 
fendant was  ignorant  of  the  defect  in  the  title  at  the  time  of  the  purchase,  or  that 
there  was  then  fraud  on  the  p€urt  of  the  vendors. 

Commissioners*  decision.  Appeal  from  district  court,  Jasper  county;  W, 
H.  Ford,  Judge. 

Action  on  a  promissory  note  by  (Cornelia  A.  Neyland,  the  payee,  against 
defendant,  A.  A.  Neyland,  the  maker.    Plaintiff's  demurrer  to  defendant's 
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answer  was  sustained,  and  judgment  rendered  for  plaintiff.    Defendant  ap- 
peals. 

W,  W,  Blake,  for  appellant.     Lipscomb  Norvell,  for  appellee. 

Acker,  J.  On  the  23d  of  Februar>',  1881,  Cornelia  A.  Neyland,  widow  of 
William  M.  Neyland,  and  two  of  her  three  children  by  her  deceased  husband, 
executed  a  deed  of  conveyance,  with  covenant  of  warranty  to  A.  A.  Neyland, 
for  40  acres  of  land,  the  homestead  of  herself  and  deceased  husband,  the  deed 
reciting  full  payment  of  the  $1,000  purch;ise  money.  It  seems  that,  in  fact,  the 
entire  purchase  money  was  not  paid  at  the  time  the  deed  was  executed;  and 
on  December  10,  1881,  appellant  executed  and  delivered  his  note  to  appellee 
for  ;^5 16.45,  in  which  it  was  recited  that  it  was  given  for  part  of  the  purchase 
money  for  the  land  conveyed  by  the  deed  of  February  23,  1881,  and  expressly 
acknowledged  the  existence  of  the  vendor^s  lien  as  security  for  the  payment 
of  the  note.  The  note  was  not  paid  at  maturity,  and  this  suit  was  brought  to 
•obtain  judgment  and  foreclose  the  lien  upon  the  land.  Appellant  answered 
under  oath  that  the  land  was  the  homestead  of  appellee  and  her  deceased  hus- 
band, who  left  surviving  him  three  children,  and  was  all  the  property  belong- 
ing to  their  community  estate;  that  Alice  Beaty,  one  of  the  three  children, 
was  absent  at  the  time  the  deed  was  executed,  and  was  not  a  party  to  the 
transaction;  that  the  note  was  executed  in  consideration  of  a  promise  and 
agreement  made  by  appellee  at  the  time  that  she  would  procure  the  signature 
of  Alice  Beaty  to  a  conveyance  of  her  interest  in  the  land;  that  said  promise 
and  agreement  were  made  with  intent  to  defraud  him,  and  that  he,  relying 
thereon,  executed  the  note;  that  appellee  has  failed  to  procure  the  conveyance 
from  said  Alice,  and  she  refuses  to  execute  the  same;  that  the  failure  of  title 
to  Alice  Beaty's  interest  in  the  land  renders  it  almost  worthless  for  his  pur- 
poses; that  appellee  is  insolvent,  and  bis  remedy  on  the  covenant  of  warranty 
would  be  wholly  inadequate;  that  he  purchased  the  land  for  a  homestead,  and 
went  into  immediate  possession  after  the  execution  of  the  deed,  and  is  still  in 
possession.  "Wherefore  he  says  that  the  consideration  for  which  said  note 
was  given  has  failed."  Appellee  presented  a  general  demurrer  to  appellant's 
plea  of  failure  of  consideration,  which  was  sustained,  and  appellant  excepted. 
The  only  assignment  of  error  raises  the  question  of  the  correctness  of  the  rul- 
ing of  the  court  in  sustaining  the  demurrer.  The  plea  does  not  aver  a  want 
of  knowlege  of  defect  in  the  title  at  the  time  of  the  purchase,  nor  does  it  state 
when  the  defect  came  to  his  knowledge.  He  allegp  that  appellee  is  insolvent, 
but  does  not  allege  that  the  other  two  vendors  are  insolvent.  The  circum- 
stances recited  in  the  plea  indicate  that  he  was  as  well  advised  of  the  defoct 
in  the  title,  and  the  insolvency  of  appellee,  at  the  time  he  purchased  as  he  was 
at  the  time  he  executed  the  note.  He  admits  that  he  is  in  possession  of  the 
land  under  a  deed  with  warranty.  He  does  not  allege  that  there  were  fraud- 
ulent representations,  or  even  concealment,  on  the  part  of  his  vendors  at  the 
time  he  purchased.  He  certainly  should  aver  that  he  did  not  know  of  the  de- 
fect at  the  time  of  his  purchase,  and  also  allege  the  insolvency  of  all  his  ven- 
dors. Being  in  possession  under  a  deed  with  covenant  of  warranty,  appellant 
cannot  be  released  from  payment  of  the  purchase  money  unless  there  was 
fraud  on  the  part  of  his  vendors  at  or  before  the  sale,  or  in  case  of  defect  in 
the  title  not  known  to  him  at  the  time  he  purchased.  Cooper  v.  Singleton, 
19  Tex.  266.  We  do  not  here  decide  that  insolvency  of  vendors  alone  would 
release  him.  The  only  evidence  introduced  upon  the  trial  was  the  deed  to 
appellant,  and  his  note  to  appellee. 

We  conclude  that  the  court  did  not  err  in  sustaining  the  demurrer,  and 
rendering  judgment  for  appellee,  and  we  are  of  opinion  that  the  judgment  of 
the  court  below  should  be  affirmed. 

Willie,  C.  J.  Report  of  commissioners  of  appeals  examined;  opinion 
adopted;  judgment  affirmed. 
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Gulf,  C.  &  8.  F.  R.  Co.  v.  Miller. 
(Supreme  Court  of  Texas.    February  14, 1888.) 

1.  Tklkguaph  Companies— Liability  for  Nboliobncb-^Pailuris  to  Dblivbr  Mbssaob. 

A  condition  in  a  telegraph  blank,  relieving  the  company  from  liability  for  mis- 
takes or  delays  in  the  transmission  or  delivery  of  un  repeated  messages,  does  not 
reasonably  extend  to  failure  to  deliver  after  transmission.' 

2.  Same. 

Where  a  telegraph*  company  sought  to  excuse  non-delivery  of  a  message  on  the 
ffronnd  that  the  receiver  was  an  obscure  person,  whom  the  messenger  could  not 
find,  specimens  of  printed  cards  and  letter-neads  which  he  had  used  in  his  businesa 
as  ffrocer  were  pertinent  to  tJie  issue:  and  their  admissibility,  especially  as  they 
could  not  be  prejudicial  after  he  had  testified  without  objection  that  he  so  used 
them,  will  not  be  questioned. 
8.  Same. 

In  an  action  against  a  telegraph  company  for  failure  to  deliver  a  message,  the- 
court  charged  as  follows :  "The  question  of  diligence  is  one  to  be  determined  by  tho 
jury  from  all  the  facts  and  circumstances,  and  if  you  believe  from  the  evidence 
that  the  defendant  used  such  care  and  diligence  as  a  prudent  man,  under  like  cir- 
cumstances, would  use  in  his  own  behalf  to  deliver  the  message,  and  failed  through 
no  fault  of  the  defendant  company  or  its  agents  or  employes,  then  you  will  find  for 
the  defendant. "  JELeld,  a  sufficient  charge  on  the  question  oi  negligence. 
4.  Bamb. 

In  an  action  against  a  telegraph  company  for  failure  to  deliver  a  message,  the  de- 
fendant being  liable  in  case  there  was  any  negligence  on  its  part,  a  charge  requir- 
ing the  jury  to  determine  the  degree  of  negligence,  without  defining  the  same,  held 
not  ground  for  reversal,  in  the  absence  of  any  proper  assignment  oi  error  showing 
that  a  finding  of  gross  negligence  influenced  the  jury  in  fixing  the  amount  of  the 
damages. 

Commissioners'  decision.  Appeal  from  district  court,  Washington  county; 
J.  B.  McParland,  Judge. 

Action  by  plaintiff,  L.  J.  Miller,  against  the  Gulf,  Colorado  &  Santa  Fe 
Eailway  Company,  to  recover  damages  for  failure  to  deliver  a  telegram  sent 
to  plaintiff  by  his  wife,  Lena  Miller.  Upon  the  verdict  of  a  jury,  judgment 
was  rendered  for  plaintiff  for  $1,000.  A  motion  for  a  new  trial  was  denied,, 
and  defendant  appeals. 

The  brief  of  appellant  contains  no  assignments  of  error,  but  is  made 
upon  the  following  propositions:  (1)  The  delendant  had  the  right  to  limit  ita 
liability  by  contract,  and  the  court  erred  in  its  instruction  to  the  jury  that  the 
fact  that  the  sender  did  not  pay  to  have  the  message  repeated  constituted  no 
defense  to  an  action  for  the  failure  to  deliver  it  to  the  party  to  whom  it  waa 
addressed,  and  in  refusing  the  charge  asked  by  defendant  as  to  the  effect  of 
said  obligation.  (2)  The  finding  of  the  jury  was  against  the  weight  of  the 
evidence.  (3)  The  court  erred  in  refusing  to  instruct  the  jury,  as  requested 
by  the  defendant,  as  to  what  care  and  diligence  would  exonerate  the  defend- 
ant from  culpable  negligence  in  the  deli  very  of  the  message.  (4)  It  was  error 
in  the  court  to  admit  in  evidence,  over  the  objection  of  the  defendant,  the 
business  card,  envelope,  and  letter-head  used  ^y  the  plaintiff,  L.  J.  Miller, 
when  he  was  in  business  in  Brenhnra,  several  years  before  the  cause  of  action 
arose.  (5)  It  was  improper  for  the  court  to  require  of  the  jury  a  finding  as 
to  a  degree  of  negligence  without  defining  the  same  to  them.  Said  charge 
was  also  suggestive  to  the  jury  of  conduct  on  the  part  of  the  defendant  which 
would  form  a  measure  of  negligence  for  which  they  might  find  actual  dam- 
ages, when  such  conduct  would  only  be  the  basis  for  exemplary  damages. 
The  charge  of  the  court  complained  of  under  the  first  proposition  is  given  in 
the  opinion.  The  special  charge  requested  and  refused,  as  alleged  in  third 
proposition,  is  as  follows:  "That  whether  or  not  the  failure  to  deliver  a  mes- 
sage is  the  result  of  culpable  negligence  on  the  part  of  the  company  or  its 
agents  is  a  question  of  fact  to  be  determined  by  the  jury  fiom  the  attending 

*  See  note  at  end  of  case. 
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facta  and  circumstances;  and  if  you  believe  from  the  evidence  that  the  de- 
fendant, through  its  messenger  at  Brenbam,  or  otherwise,  exercised  such 
care  and  diligence  as  would  reasonably  be  sufficient  to  find  the  plaintiff  and 
deliver  the  message  to  him.  then  you  will  find  for  the  defendant,  although  you 
should  not  believe  that  said  telegrams  were  written  on  the  blanks  of  the  com- 
pany." The  charge  complained  of  under  the  Hfth  proposition  is  as  folio ws: 
"If  you  find  that  the  defendant,  its  agents  and  employes,  were  guilty  of  a 
wanton  disregard  of  plaintifif^s  rights,  or  of  gross  negligence  in  the  perform- 
ance of  their  duty  in  connection  with  the  delivery  of  the  telegrams,  you  may 
take  that  fact  into  consideration  in  rendering  your  verdict,  and  allow  such 
damages  as  may  seem  to  you  to  be  right  and  proper,  under  all  the  facts  and 
circumstances  of  the  case,  and,  if  you  find  there  was  gross  negligence,  you 
will  so  state  in  your  verdict." 

Qarrett,  Searcy  <&  Bryan,  for  appellant.  Bassett,  Muse  i&  Muse,  for  ap- 
pellee. 

Acker,  J.  Appellee  brought  this  suit  to  recover  damages  for  the  failure 
to  deliver  a  telegraph  message  sent  by  his  wife  from  Sealy,  Texas,  to  him  at 
Brenham,  informing  him  of  the  serious  illness  of  their  child,  and  requesting 
his  presence  at  Sealy.  The  message  was  delivered  to  appellant's  agent  at 
Sealy  about  2:30  p.  m.,  and  the  charge  for  transmitting  and  delivering  it  was 
prepaid.  The  distance  from  Sealy  to  Brenham  is  about  30  miles.  The  mes- 
sage was  received  at  Brenham  a  few  minutes  after  it  was  delivered  to  appel- 
lant's agent  at  Sealy.  The  message  was  not  repeated.  Appellee  was  at  his 
home  in  Brenham  all  afternoon  of  the  day  the  message  was  sent,  but  it  was 
not  delivered  to  him  until  in  the  afternoon  of  the  next  day,  after  the  child 
was  dead,  when  he  called  for  it  at  appellant's  office  in  Brenham.  The  mes- 
sage was  written  on  a  blank,  furnished  by  appellant  for  that  purpose,  at  the 
top  of  which,  and  preceding  the  message,  there  was  printed  matter  contain- 
ing the  following  stipulation:  "It  is  agreed  between  the  sender  of  the  follow- 
ing message  and  this  connpany  that  said  company  shall  not  be  liable  for  mis- 
takes or  delays  in  the  transmission  or  delivery,  or  for  non-delivery  of  any  unre- 
peated  message,  whether  happening  by  the  negligence  of  its  servants  or  other- 
wise, beyond  the  amount  received  for  sending  the  same. "  In  regard  to  this  con- 
tract,  the  court  charged  the  jury:  "Under  such  a  contract,  the  defendant,  its 
agents  and  employes,  would  be  bound  to  use  such  care  and  diligence  as  were 
reasonably  adequate  to  a  faithful  discharge  of  the  obligation  assumed;  and  the 
failure  to  deliver  the  message  with  reasonable  diligence,  that  is,  with  such 
care  and  diligence  as  a  prudent  man  would  exercise  in  a  matter  of  equal  im- 
portance to  himself,  if  that  fact  has  been  shown,  makes  &  prima  facie  case  of 
negligence,  which  would  cast  on  the  defendant  the  burden  of  proof  to  justify, 
excuse,  or  mitigate  such  an  apparent  breach  of  duty;  and  the  fact  that  the 
sender  did  not  pay  to  have  the  message  repeated  constitutes  no  defense  to  an 
action  for  the  failure  to  deliver  it  to  the  party  to  whom  it  was  addressed." 
This  charge  is  complained  of  as  erroneous,  because,  as  contended  here, 
"the  appellant  had  the  right  to  limit  its  liability  by  contract,  and  the  court 
«rred  in  instructing  the  jury  that  the  fact  that  the  sender  did  not  pay  to  have 
the  message  repeated  constitutes  no  defense  to  an  action  for  the  failure  to 
deliver  it  to  the  party  to  whom  it  was  addressed."  Treating  the  conditions 
or  stipulations,  printed  upon  the  blanks  furnished  by  appellant,  and  upon 
which  it  requires  all  messages  to  be  written,  as  a  contract,  we  are  to  deter- 
mine whether  the  stipulation  here  invpked  is  reasonable  and  binding,  to  the 
extent  of  affording  protection  to  appellant  against  damages  resulting  from  the 
negligence  of  its  agents  and  employes  in  failing  to  deliver  the  message.  If 
the  plaintiff  in  this  suit  were  seeking  to  recover  damages  for  error  committed 
in  transmitting  the  message,  we  would  be  relieved  of  all  difficulty  upon  this 
question;  for  while  the  authorities  are  numerous,  very  respectable,  and  well 
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supported  by  sound  reason,  that  hold  such  stipulations  void,  this  court  has 
held  that,  where  the  action  is  brought  to  recover  damages  for  error  in  trans- 
mitting, the  failure  of  the  sender  to  have  the  message  repeated,  exonerates 
the  company  from  liability  for  damages,  unless  the  injury  was  caused  by  the 
misconduct,  fraud,  or  want  of  due  care  on  the  part  of  the  company,  its  serv- 
ants or  ap^ents.  Telegraph  Co,  v.  Neill,  57  Tex.  283;  Womack  v.  Telegraph 
€o,,  58  Tex.  176. 

But  we  can  conceive  no  reason  in  support  of  the  requirement  that  the  mes- 
nage  shall  be  repeated  where  the  injury  resulted  from  a  failure  to  deliver,  and 
we  therefore  hold,  with  the  great  weight  of  authority,  that  the  condition  or 
utipulation  here  insisted  upon,  as  an  exemption  of  the  company  from  liability 
for  damages  resulting  from  a  failure  to  deliver,  is  not  reasonable  nor  valid 
nor  binding.  Hibhard  v.  Telegraph  Co,,  33  Wis.  564;  Telegraph  Co,  v.  Qra- 
ham,  1  Colo.  182;  Telegraph  Co.  v.  Fenton,  52  Ind.  5,  6;  True  v.  Telegraph 
Co,,  60  Me.  18;  Bimey  v.  Telegraph  Co,,  18  Md.  341;  Bartlett  v.  Telegraph 
Co.,  62  Me.  217;  Telegraph  Co.  v.  Blamhard,  68  Ga.  309;  Berry  v.  Cooper, 
r28  Ga.  543;  TeUgraph  Co.  v.  Fontaine,  58  Ga.  433 ;  Clarke  v.  Meixsell,  29  Md. 
222;  Sweatland  v.  Telegraph  Co.,  27  Iowa,  433.  That  such  condition  or 
stipulation,  in  so  far  as  it  undertakes  to  exempt  the  company  from  liability 
for  negligence  of  servants  and  employes  is  void,  is  too  well  settled  to  require 
•discussion  here.  See  authorities  collated  in  note  on  page  44,  vol.  8,  Amer.  & 
Eng.  CJorp.  Cas. 

Upon  the  question  of  negligence,  and  the  degree  of  negligence,  that  would 
exonerate  appellant  from  liability,  the  court  gave  the  following  instruction: 
"The  question  of  diligence  is  one  to  be  determined  by  the  jury  from  all  the 
facts  and  circumstances  in  evidence;  and  if  you  believe  from  the  evidence  that 
the  defendant,  through  its  messenger  at  Brenham,  or  otherwise,  used  such 
care  and  diligence  as  a  prudent  man  under  like  circumstances  would  use  in 
this  own  behalf  to  find  the  plaintiff,  and  deliver  the  message,  and  failed  through 
no  fault  of  the  defendant  company,  or  its  agents  or  employes,  then  you  will 
find  for  the  defendant."  Considered  in  connection  with  other  portions  of  the 
-charge  relating  to  the  same  question,  we  think  this  instruction  sutiicient,  and 
that  ihe  court  did  not  err  in  refusing  to  give  the  special  charge  requested  by 
■appellant. 

We  cannot  perceive  how  appellant^s  rights  could  be  affected  injuriously  by 
the  jury  finding  it  guilty  of  a  particular  degree  of  negligence,  unless  it  was 
made  to  appear  that  the  finding  of  gross  negligence  infiuenced  the  jury  in  fix- 
ing the  amount  of  damages,  and  it  is  not  contended  by  any  proper  assignment 
of  error  that  it  did.  The  question  of  negligence  was  for  the  jury,  and  if  they 
find  that  the  failure  to  deliver  the  message  was  caused  by  the  negligence  of 
appellant's  servants,  such  negligence,  without  regard  to  itn  degree,  would 
make  appellant  liable  for  actual  damages  in  such  amount  as  the  jury  might 
find  from  all  the  facts  and  circumstances  in  evidence.  Railroad  Co.  v.  Hew- 
itt, 67  Tex.  473.  3  S.  W.  Rep.  705. 

There  was  evidence  upon  which  the  jury  might  well  find  negligence,  and 
this  court  will  not  disturb  a  verdict  unless  it  is  unsupported  by  evidence,  or 
is  clearly  against  the  great  preponderance  of  the  evidence;  especially  so  when 
there  is  nothing  in  the  record  indicating  that  the  jury  were  affected  by  any 
Improper  motive  or  influence  in  returning  their  verdict. 

After  appellee  had  testified  in  his  own  behalf,  on  cross-examination,  he  was 
interrogated  by  counsel  for  appellant,  with  much  particularity,  in  regard  to 
the  place  he  had  lived  at,  and  the  different  occupations  he  had  pursued  dur- 
ing the  six  years  he  had  resided  in  Brenham,  and  the  fact  was  elicited  that  he 
hwX  conducted  a  grocery  business  in  his  own  name  for  about  eight  months  in 
the  town  of  Brenham.  On  re-examination  he  testified,  without  objection,  that 
while  he  was  engaged  in  the  grocery  business  he  kept  and  used  printed  cards, 
letter-heads*  and  envelopes,  and  produced  specimens  of  each*  which  were  of- 
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fered  in  evidence  in  his  behalf.  Appellant  objected  to  the  introduction  of  the 
cards,  letter-heads,  and  envelopes,  upon  the  grounds  that  ''the  same  were  not 
competent  evidence,  and  impertinent  and  irrelevant  to  any  issue  in  the  cause." 
The  objection  was  overruled,  and  appellant  insists  that  this  ruling  was  errcM*. 
The  witness  having  testified,  without  objection,  that  he  kept  and  used  the- 
cards,  letter-heads,  and  envelopes,  we  do  not  think  the  ruling  here  complained 
of  could  have  operated  prejudicially  to  the  rights  of  appellant.  Appellant 
sought  to  excuse  the  non-delivery  of  the  message  upon  the  theory  that  appellee 
was  an  obscure  person,  but  little  known,  and  who  could  not  be  found  by  re- 
peated inquiries  for  him  by  its  messenger.  The  most  material  question  in 
the  case  was  whether  appellant's  servants  had  exercised  due  diligence  in  at- 
tempting to  deliver  the  message,  or  whether  their  failure  to  deliver  it  Wiis  due 
to  their  negligence.  Pertinent  to  this  question  were  the  inquiries  as  to  ap- 
pellee's places  of  residence,  and  the  businesses  he  had  been  engaged  in  in 
Brenham.  The  evidence  showed  that  the  means  ordinarily  used  to  advertise 
and  make  known  one's  residence  and  business  had  been  employed  byappellee^ 
and  tended  to  show  that,  had  appellant's  servants  used  the  diligence  demanded 
by  the  exigency  indicated  in  the  message,  they  could  have  found  some  one 
who  would  have  given  information  by  which  they  would  have  been  enabled  to 
deliver  the  message. 

The  record  contains  nine  assignments  of  error,  none  of  which  are  presented 
in  the  brief.  The  brief  is  made  upon  five  propositions,  without  reference  to 
the  order  or  numbers  of  the  assignments  of  error,  several  of  which  are  too 
general  to  require  consideration.  If  the  rules  do  not  specifically  require  that 
assignments  of  error  relied  upon  shall  be  inserted  and  presented  in  the  brief, 
they  certainly  contemplated  that  such  shall  be  done.  In  this  case,  we  have 
had  much  difficulty  in  determining  upon  which  assignment  of  error  each  of 
the  several  propositions  was  predicated,  but  have  considered  every  question 
that  we  deem  at  all  material,  and  conclude  that  the  judgment  of  the  court  be- 
low  should  be  affirmed. 

Willie,  C.  J.  Bepoit  of  commissioners  of  appeals  examined,  opinioa 
adopted,  judgment  affirmed. 

NOTE. 

Telboraph  Coa«PANiB»— -Limitation  of  Liability.  WhUe  telegraph  companies  are 
not  cbarffed  with  all  the  duties  and  responsibilities  of  common  carriers,  tbey  cannot 
contract  for  a  restriction  of  liability  for  aamages  occasioned  by  the  culpable  negligenoe 
or  gross  carelessness  or  willful  misconduct  of  their  employes.  White  v.  Telegraph  Co., 
14  Fed.  Rep.  710.  A  stipulation  limitinjp^  the  liability  of  a  company  for  any  mistake  or 
delay  in  the  transmission  or  delivery  of  a  message,  unless  the  message  is  repeated  at 
an  additional  expense,  is  held  to  be  valid  to  exempt  the  oompanv  from  liabUity  beyond 
the  amount  named,  for  any  cause  except  gross  negligence  or  willful  misconduct.  Hart 
V.  Telegraph  Co.,  (Cal.)  6  Pao.  Rep.  637;  Becker  v.  Telegraph  Co.,  (Neb.)  7  N.  W.  Rep. 
868 ;  Jones  v.  Telegraph  Co.,  18  Fed.  Rep.  717.  See,  also,  Akin  v.  Telegraph  Co.,  JIowa,> 
28  N.  W.  Rep.  419.  In  an  action  for  damages  for  the  negligent  transmission  of  a  tele- 
graph message,  the  evidence  showed  that  plaintiff,  suspecting  an  error  in  the  mes- 
sage, went  at  once  to  the  operator,  and  requested  him  to  ask  the  sender  whether  it  was 
"fire  six  *'  or  "five  sixty,  **  and  that  the  operator  said,  "I  have  asked  him. "  Heldy  that 
this  amounted  to  a  request  by  plaintiff  to  have  the  message  repeated,  and  it  was  imma- 
terial that  the  forms  established  by  defendant  for  the  repetition  of  messages  were  not 
complied  with.  Telepn^aph  Co.  v.  Landis,  (Pa.)  12  Atl.  Rep.  467.  Under  such  a  contract 
the  exemption  from  liability  is  confined  to  sucn  mistakes  as  are  incident  to  the  servioe, 
and  which  may  occur  where  the  employes  of  the  company  are  culpable  in  only  a  slight 
de^pree.  Pegram  v.  Telegraph  Co.,  (N.  C.)  2  8.  B.  Rep.  256.  The  stipulation  does  not 
relieve  the  «ompany  from  the  duty  of  exercising  ordinary  care  and  diligence.  Marr  v. 
Telegraph  Co.,  (TennJ  3  S.  W.  Rep.  496;  Thompson  v.  Telegraph  Co.,  (Vfis.)  25  N.  W. 
Rep.  789.  See,  also,  Telegraph  Co.  v.  Richman^  (Pa.)  8  AtL  Rep.  171.  When  an  agent 
of  a  tele/?raph  company  has  been  guilty  of  neghgence  and  misconduct  in  not  delivering- 
a  message,  the  company  will  not  be  exonerated  from  liability  for  the  consequence  of 
non-delivery  by  any  terms  which  may  be  annexed  to  the  message.  Stiles  v.  Telegrapk 
Co.,  (Ariz.)  15  Pac.  Rep.  712.  A  stipulation  limiting  the  liability  of  the  company  for 
the  negligence  of  itself  or  its  servants,  incase  of  a  nustake  or  omission  in  transmitting 
the  message  unless  repeated  at  the  expense  of  the  sender,  is  void  as  against  publio 


Digitized  by  VjOOQIC 


Tex.]  BOYD  r.  bell.  657 

policy.  Ajer  y.  Telegraph  Co. y  (Me.)  10  Atl.  Rep.  495.  A  telegraph  company  may  maka 
reasonable  stipulations  as  to  the  time  within  which  claims  for  damages  shall  be  pre- 
sented, failing  to  observe  which,  an  action  against  the  company  cannot  be  maintained. 
Heiman  v.  Telegraph  Co.,  (Wis.)  16  N.  W.  Rep.  32;  Cole  v.  Telegraph  Co.,  (Minn.)  23 
N.  W.  Rep.  385.  But  a  stipulation  that  the  company  would  not  be  liable  for  damages 
for  errors  or  delays,  unless  the  claim  for  the  same  was  presented  within  80  days,  is  un^ 
reasonable  and  void.    Johnston  v.  Telegraph  Co.,  38  Fed.  Rep.  862. 


Boyd  et  al,  v.  Bell  et  al, 
iSutn-eme  Court  of  Teocas.    February  14, 1888.) 

1.  Nbootiablb  Instruments — Renewal— Sionatube  as  Surety— Liabilitt  of  Estatb. 

A  party  signing  as  surety  a  note  renewing  one  wherein  he  is  a  joint  maker,  is  so 
benefited  by  the  new  note  as  to  render  his  estate,  in  equity,  liable,  upon  his  decease, 
for  the  payment  of  the  new  note. 

2.  Same— Renewalt— Discharge  of  Old  Note. 

Plaintiifs  held  a  joint  note  against  the  defendants,  and  one  of  the  defendants,  who 
was  a  tax  collector,  deposited  with  the  plaintifPs  tax  moneys  collected  by  him,  a 
portion  of  which  plaintiffs  applied  in  payment  of  the  note.  The  defendant  making 
the  deposit  objected  to  such  application,  and  refused  to  receive  the  note ;  but  he 
afterwards  accepted  from  plaintiffs  a  loan  for  the  amount  of  such  note,  giving  a 
new  note  therefor,  which  plaintiffs  accepted.  Held,  the  first  note  is  discharged, 
and  the  joint  makers  cannot  be  held  thereon,  even  though  the  defendant  giving  the 
new  note  is  insolvent. 

Commissioners*  decision.  Appeal  from  district  court,  Goliad  county;  H. 
C.  Pleasants,  Judge. 

Daniel  D,  Claiborne^  for  appellants.  8,  F.  Grimes  and  Stay  ton  &  Kleberg  ^ 
for  appellees. 

Collard,  J.  Boyd  &  Boyd,  plaintiffs  below,  and  one  Sibley  were  banker^ 
in  Goliad.  George  W.  Bell,  sheriff,  and,  as  such,  collector  of  taxes,  in  Goliad 
county,  deposited  the  taxes  as  he  collected  them  with  the  bank.  On  July  2, 
1882,  he  found  be  was  in  arrears  with  the  state  on  his  tax  account.  To  cover 
the  deficit,  he  borrowed  a  sum  from  the  bank,  and  gave  them  a  joint  and  sev' 
eral  note  of  himself  and  C.  Yon  Dohlen,  W.  C.  Biggs,  and  C.  H.  Baker  for 
$850.  Sibley  drew  out  of  the  bank,  leaving  Boyd  &,  Boyd  the  only  members 
of  the  firm,  who  by  the  terms  of  dissolution  became  the  owners  of  the  note. 
Bell  continued  to  deposit  tax  money  with  the  bank,  and  on  April  3,  1883,  the 
note  being  past  due,  and  Bell's  deposit  being  sufficient  to  liquidate  it,  the 
bank  charged  the  note  to  the  deposit,  stamped  the  note  "Paid,"  and  mailed  it 
to  Bell,  who  promptly  returned  it,  refusing  to  allow  it  paid  out  of  his  tax  de- 
posit, and  demanded  that  the  money  be  placed  to  his  credit  as  it  was  before. 
The  bank  refused  to  make  the  correction,  but  kept  the  note,  and  so  the  mat* 
ter  stood  until  July  18, 1883,  when  Bell  reappeared  at  the  bank  and  demanded 
the  money.  The  bank  again  refused  to  deliver  the  money,  but  proposed  to 
lend  Bell  the  money  if  he  would  give  them  a  good  solvent  note.  On  the  same 
day  he  tendered  them  the  note  for  $843.41,  due  in  six  months,  payable  to  the 
bank,  signed  by  him  and  C.  Yon  Dohlen,  it  appearing  upon  its  face  to  be  a 
joint  note.  The  interest  on  the  first  note  had  been  paid,  and  the  $843.41  wa9 
the  amount  in  dispute  between  the  parties  at  the  time  the  last  note  was  exe^ 
cuted.  C.  Yon  Dohlen  died  in  May,  1885,  and  his  surviving  wife,  C.  Yon 
Dohlen,  administered  on  the  community  estate.  The  note  of  $843.41,  duly 
authenticated  as  a  claim  against  the  estate,  was  presented  to  her  for  allow- 
ance, and  rejected.  The  plaintiffs,  Boyd  &  Boyd,  sued  Bell  and  the  estate  on 
the  last  note,  and  afterwards  amended  their  pleadings,  setting  out  all  the 
foregoing  facts,  making  lilggs  and  Baker  parties  defendant,  and  submitting 
to  the  court  the  question  as  to  which  note  they  were  entitled  to  recover  on. 
It  was  alleged  and  proved  that  Bell  was  insolvent. 

Biggs  and  Baker's  general  demurrer  was  sustained;  the  court  holding  that 
v.78.w.no.9 — 42 
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the  allef^rations  of  plaintiffs'  petition  showed  the  first  note  was  discharged  and 
paid.  This  ruling  is  assigned  as  error.  We  think  the  ruling  was  correct. 
Plaintiffs  could  not,  without  Bell's  consent,  apply  .to  the  first  note  money  on 
deposit  known  to  be  collections  for  taxes;  but  it  is  evident,  from  the  facts, 
that  he  afterwards  consented  to  the  application  without  injury  to  the  state,  by 
accepting  from  them  a  loan  of  the  amount  upon  tendering  them  the  last  note, 
which  they  accepted.  Plaintiffs  cannot  complain  that  the  question  was  so 
settled  at  their  own  instance.  The  first  note  then,  for  $850,  signed  by  Biggs 
and  Baker,  was  fully  discharged. 

The  court,  at  one  stage  of  the  proceedings,  overruled  the  exception  of  Mrs. 
Yon  Dohlen  as  to  liability  of  the  estate  on  the  note  for  $843.41;  but  plain- 
tiffs, by  amendment,  having  set  up  the  whole  transaction,  asking  for  judg- 
ment on  either  one  of  the  notes  as  the  court  might  see  proper,  she  excepted  to 
the  suit  on  the  note  for  $850,  because  it  had  never  been  probated  and  pre- 
sented to  her  for  allowance  as  a  claim  against  the  estate;  whereupon  the  court 
sustained  her  exceptions  to  the  suit  on  the  note  for  $843.41,  and  discharged 
the  estate  from  all  liability  on  the  same.  Mrs.  Yon  Dohlen  had,  however, 
filed  a  special  plea  (with  the  last  exceptions)  setting  up  that  the  note  for 
$843.41  was  a  joint  obligation  of  Bell  and  C.  Yon  Dohlen,  deceased,  and  that 
the  latter  was  merely  a  surety  on  the  same.  The  averments  of  plaintiffs*  first 
amended  supplemental  petition  show  that  in  fact  Yon  Dohlen  was  only  a 
surety.  There  may  have  been  a  mistake  in  entering  the  orders  of  the  court 
upon  the  exceptions,  or  the  coui-t  may  have  regarded  the  plea  as  an  exception ; 
the  facts  stat^  being  admitted  in  the  petition.  Be  that  as  it  may,  appellants 
assign  as  error  the  ruling  of  the  court  in  sustaining  the  exceptions  of  the  ad- 
ministratrix to  plaintiffs*  first  amended  supplemental  petition,  and  in  dis- 
charging the  estate  from  liability  on  the  note  of  $843.41.  The  question  is  ir- 
regularly raised,  but  without  fault  of  appellants,  so  far  as  we  can  see,  and,  as 
it  is  directly  involved  in  the  case,  we  will  dispose  of  it.  There  was  a  law  in 
Texas,  from  1840  down  to  the  adoption  of  the  Revised  Statutes,  expressly 
holding  estates  liable  upon  a  joint  obligation  of  deceased  with  another.  Hart. 
Dig.  §  635.  This  statute  was  in  force  for  40  years.  It  was  omitted  in  the  Ee- 
vised  Statutes  because  it  had  not  been  carried  into  PaschaFs  Digest.  We  are 
compelled,  then,  to  look  to  the  common  law  for  the  rule  in  such  cases.  "At 
common  law  it  is  the  settled  doctrine  that  in  case  of  a  joint  obligation,  if  one 
of  the  obligors  die,  his  representative  is,  at  law,  discharged.  And  it  seems 
to  be  equally  well  settled  that  if  the  joint  obligor  so  dying  be  a  surety,  not 
liable  for  the  debt  irrespective  of  the  joint  obligation,  his  estate  is  absolutely 
discharged. "  2  Daniel,  Neg.  Inst.  pp.  314, 315.  The  same  rule  is  laid  down  in 
Brandt,  Sur.  §  117;  and  in  3  Pom.  Eq.  Jur.  g  1302;  Hudelson  v.  Armstrong^ 
(Sup.  a.  Ind.  1880,)  10  Cent.  Law  J.  89;  Glaaaock  v.  Hamilton,  62  Tex.  150; 
Bergstroem  v.  State^  58  Tex.  95;  May8  v.  Cockrum,  57  Tex.  353.  Mr.  Pom- 
eroy  says  the  principle  as  to  joint  obligors  "  was  a  necessary  conclusion,  drawn 
by  processes  of  verbal  logic,  from  the  intensely  technical  conception  of  a  joint 
liability  or  right  at  common  law."  Equity  will,  however,  authorize  a  suit 
against  the  representative  of  a  deceased  obligor  when  both  the  parties  received 
a  part  of  the  benefit  of  the  contract;  and,  when  the  surety  participates  m  the 
consideration,  his  estate  may  be  sued  after  his  death.  2  Daniel,  Neg.  Inst.  § 
1298;  3  Pom.  Eq.  Jur.  §  1302,  note  2.  Especially  is  this  true  where  the  prin- 
cipal is  insolvent,  and  there  is  no  legal  remedy.  In  the  case  before  us  the 
right  of  recovery  survived  against  the  estate  of  Yon  Dohlen,  because  he  was 
directly  benefited  by  the  new  note.  The  first  note  was  joint  and  several,  and 
he  and  his  estate  could  have  been  compelled  to  pay  the  whole  of  it,  and  suit 
could  have  been  maintained  against  him  separately,  or  jointly  with  the  other 
joint  and  several  obligors.  The  application  of  money  collected  by  Bell  for 
taxes  to  the  first  note  did  not  take  effect  until  the  new  arrangement  was  made, 
and  the  last  note  was  executed  and  delivered,  by  which  the  original  obligation 
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was  discharged.    Such  a  benefit  would  be  a  sufficient  consideration  moving  to 
Yon  Dohlen  to  hold  his  estate  liable  in  equity  for  the  debt  after  his  death. 

We  therefore  conclude  that  the  court  erred  in  sustaining  the  exceptions  to 
plaintiffs'  suit  against  th^  estate,  for  which  error  the  cause  must  be  reversed 
and  remanded. 

Willie,  C.  J.  Beport  of  commissioners  of  appeals  examined,  opinion 
adopted,  judgment  reversed,  and  cause  remanded. 


Houston  &  T.  C.  By.  Co.  v.  Hill 
(Supreme  Court  of  Texds,    February  17, 1888.) 

1.  Cabribrs— Fasssnobr  CJontracts— Reducbd  IUtbs— Action  for  Breach. 

A  plaintiif ,  who  baa  sold  a  large  number  of  excursion  tickets  to  a  third  person,  is 
entitled  to  recover  damages  for  the  failure  of  the  raUway  company  to  coniply  with 
its  contract  to  conv^  an  unlimited  number  of  exoursionlsts  for  a  certain  fare. 

2.  Bamb. 

A  raUway  company,  after  having  contracted  to  carry  an  unlimited  number  of  ex- 
cursionists, cannot  limit  its  liablUty  in  damages  pro  tanto,  for  a  breach  of  the  con- 
tract, by  an  offer  to  carry  15  passengers  at  the  rate  agreed  upon,  especially  when 
such  offer  is  accompaniea  witn  a  condition  that  aU  other  rights  under  the  contract 
be  relinquished. 
8.  Samb. 

A  witness  was  permitted,  over  defendants  objection,  to  testify  that  about  20 
persons  had  told  him  they  were  going  on  plaintiff's  excursion,  but  plaintiff  and  two 
other  witnesses  had  previously,  without  objection,  testified  tnat  a  great  many  peo- 
ple had  announced  their  intention  of  joining  the  excursion.  HelcL,  that  the  verdict 
could  not  have  been  different  had  the  objection  been  sustained,  and  the  admission 
of  the  evidence  was  harmless  error. 

4.  Same. 

In  an  action  for  breach,  of  a  contract  to  carry  exoursionlsts,  the  plaintiff  is  en- 
titled to  the  net  profits  on  aU  tickets  he  would  have  sold. 

5.  Samb. 

In  an  action  for  breach  of  a  contract  to  carry  excursionists  at  a  certain  fare,  it  is 
proper  for  plaintiff  to  prove  that  he  sold  witness  a  large  number  of  tickets  at  an 
advanced  price. 

Appeal  from  district  court,  Galveston  county;  William  H.  Stewart, 
Judge. 

This  was  an  action  by  the  appellee,  G.  A.  Hill,  against  the  Houston  & 
Texas  Central  Bailway  Company,  appellant,  for  breach  of  a  contract  to  carry 
excursionists  from  Galveston  and  other  towns  along  line  of  defendant's  road, 
to  Dallas,  at  five  dollars  for  round  trip. 

O.  T.  Holt,  for  appellant.  James  B,  Stuhbs  and  Ballinger,  Mott  &  Terry, 
for  appellee. 

Gaines.  J.  This  case  was  before  this  court  upon  a  former  appeal,  and  is 
reported  in  63  Tex.  381.  The  nature  of  the  controversy  is  shown  by  the  opin- 
ion there  reported.  It  appears  from  the  testimony  adduced  on  the  last  trial 
that  alter  appellee  had  made  his  contract  with  appellant's  agent  for  the  trans- 
portation of  the  excursionists  to  Dallas,  he  issued  his  own  tickets,  each  of 
which  entitled  the  purchaser  thereof  to  receive  a  round-trip  ticket  to  that  city 
over  appellant's  road.  Appellee  (who  was  plaintiff  below)  testided  that  he 
sold  one  Levy  500  of  his  own  tickets  at  an  advance  of  $1.50  each  over  the 
amount  he  was  to  pay  the  defendant  company.  Counsel  for  defendant  asked 
the  court  to  give  the  following  special  instruction:  '*If  the  jury  believe  from 
the  evidence  that  the  plaintiff,  G.  A.  Hill,  had,  at  the  institution  of  this  suit, 
and  has  now,  only  one-half  interest  in  the  result  of  said  suit,  he  can  only  re- 
cover for  his  interest,  and  none  other,  unless  the  evidence  shows  that  he  has 
authority  to  sue  and  recover  for  othere  who  have  an  interest  in  said  suit." 
This  was  refused  by  the  court,  and  the  refusal  is  the  ground  for  the  first  a&- 
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signinent  of  error.  In  our  opinion  the  action  of  the  court  was  not  erroneous. 
If  the  defendant  had  deliverer]  its  tickets  in  compliance  with  its  contract,  and 
if  Levy  had  complied  with  his,  plaintiff  would  have  made  a  gross  profit  on  the 
500  tickets  of  ^750,  and  to  recover  his  profits  on  these  tickets  as  damages  was  in 
part  the  object  of  his  suit.  Levy  had  no  claim  upon  these  damages;  nor  did 
he  by  the  purchase  of  plaintiff's  tickets  acquire  any  direct  interest  or  property 
in  plaintiff's  contmct  with  the  defendant  company.  If  he  suffered  any  dam- 
ages by  HiU^s  failure  to  deliver  the  railroad  tickets  according  to  his  promise, 
he  doubtless  had  a  cause  of  action  against  plaintiff,  but  not  against  the  com- 
pany. 

It  was  also  proved  that  the  defendant  after  its  repudiation  of  the  contract 
made  by  plaintiff  with  its  ticket  agent.  Gray,  through  its  general  manager,  pro- 
posed to  issue  tickets  for  15  persons  at  the  price  fixed  in  the  original  agree- 
ment. In  view  of  this  evidence,  defendant,  by  counsel,  asked  that  this  in- 
struction be  given  to  the  jury:  "If  the  jury  believe  from  the  evidence  that  the 
defendant,  the  Houston  &,  Texas  Central  Railway  Company,  proposed  and  of- 
fered to  transport  and  carry  fifteen  persons  for  plaintiff,  from  Galveston  to 
Dallas  and  return,  for  the  sum  of  five  dollars  each,  then  plaintiff  cannot  re- 
cover for  the  difference  between  five  dollars  and  the  regular  fare  on  fifteen 
persons  from  Galveston  to  Dallas  and  return. "  This  was  also  refused,  and 
the  refusal  is  assigned  as  error.  Plaintiff  testified  that  the  number  of  the 
tickets  he  was  to  receive  was  not  limited  in  the  contract;  and  all  the  evidence 
showed  that  it  was  contemplated  that  he  would  dispose  of  a  very  large  num- 
ber. The  defendant  could  only  relieve  itself  from  responding  to  plaintiff  in 
damages  for  the  breach  of  its  obligation  by  a  compliance  with  the  entire  con- 
tract. Plaintiff  did  not  agree  to  purchase  only  15  tickets  at  ttie  price  stipu- 
lated, and  he  was  under  no  obligation  to  receive  that  number  in  satisfaction 
of  his  agreement  either  in  whole  or  in  part.  Besides,  it  seems  the  tender  of 
the  15  tickets  was  accompanied  with  the  condition  that  plaintiff  should  re- 
linquish his  claim  to  any  other.    The  court  did  not  err  in  refusing  the  charge. 

Third  assignment  of  error  is  as  follows:  "Because  the  court  erred  in  per- 
mitting the  witness  Newsou  to  state  conversations  had  with  persons  in  Gal- 
veston in  regard  to  the  excursion  to  Dallas."  The  testimony  objected  to  was 
that  at  least  20  persons  told  the  witness  they  intended  to  go  to  Dallas  with 
plaintiffs  excursion.  It  may  be  seriously  doubted  whether  or  not  the  testi- 
mony Wiis  admissible.  It  is  well  settled  that  the  declarations  of  persons  as  to 
their  purpose  in  setting  out  on  a  journey,  or  in  changing  their  place  of  abode, 
when  accompanying  the  acts  done,  are  competent  to  prove  their  intention. 
Baptiste  v.  De  Volunhrun,  5  Har.  &  J.  86;  Oorham  v.  Canton,  5  Greenl.  266. 
But  in  this  case,  if  practicable  to  call  the  persons  who  made  the  declarations, 
(which  may  be  doubted,)  it  would  seem  their  own  testimony  would  have  been 
the  better  evidence  of  their  intention  to  go  on  the  excursion.  It  appears,  how- 
ever, that  plaintiff  himself,  without  objection,  testified  to  the  effect  that  as 
many  as  300  persons  declared  to  him  their  intention  of  going  on  the  journey. 
And  that  witness  swore  that  "a  great  many"  expressed  a  like  intention  to 
him,  and  this  was  not  objected  to.  Still  another  testified  to  the  same  effect, 
and  to  his  testimony  no  bill  of  exceptions  was  reserved.  Admitting,  then, 
that  the  testimony — the  admission  of  which  is  assigneil  as  error — was  illegal, 
can  we  say  that  it  in  any  manner  affected  the  verdict?  We  think  not.  The 
effect  of  all  this  evidence  was  merely  to  show  that  a  large,  but  inadequate, 
number  of  persons  had  intended  to  join  the  excursion,  and  hence  to  buy  the 
plaintiff*s  tickets.  This  was  amply  proved,  so  far  as  such  testimony  could 
prove  it,  by  the  evidence  which  was  not  objected  to;  so  that  we  may  say  with 
reasonable  assurance  that,  if  the  objection  had  been  sustained,  the  verdict 
would  not  have  been  different.  In  such  a  case  the  admission  of  illegal  testi- 
mony is  harmless  error.  Moore  v.  Anderson,  30  Tex.  224;  Barrow  v.  Philr 
Uo.  14  Tex.  345. 
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It  is  complained  in  the  fourth  assignment  that  the  court  erred  in  permitting 
Levy  to  testify  that  he  purchased  tickets  from  plaintiff.  But  it  is  certainly 
true  that  if  plaintiff  made  a  contract  of  sale  with  Levy,  by  which  the  latter 
agreed  to  take  500  tickets  at  $1.50  more  per  ticket  than  plaintiff  was  to  pay 
for  them,  the  latter  was  entitled  to  recover  this  profit,  less  the  expense  he 
would  have  incurred  in  executing  his  enterprise.  The  evidence  was  clearly 
admissible. 

Fifth  assignment  of  error  is  as  follows:  "Because  the  court  erred  in  charjg- 
ing  tiie  jury  that  plaintiff  was  entitled  to  the  profits  on  all  tickets  plaintiff 
would  have  sold. "  To  show  that  this  assignment  is  not  well  taken,  we  need 
only  quote  so  much  of  the  charge  as  relates  to  the  measure  of  damages  and 
the  proof  required  to  establish  the  amount:  "In  case  your  verdict  be  for  plain- 
tiff for  damages,  then  the  measure  of  damages  would  be  the  difference  be- 
tween the  amount  the  plaintiff  was  to  pay  the  company  for  each  excursionist 
that  would  have  gone  up  from  Galveston  to  Dallas  ♦  ♦  ♦  with  plaintiff's 
proposed  excui*sion  party,  and  the  amount  that  Hill  proposed  to  take  them  for, 
after  deducting,  however,  from  such  profits,  the  expense  that  Hill  incurred, 
and  the  further  expenses  that  Hill  would  have  incurred  in  getting  up  the  ex- 
cursion; that  is  to  say,  the  net  profits  that  Hill  would  have  made,  and  which 
he  lost  by  reason  of  defendant's  breach  of  contract.  And  in  order  to  deter- 
mine, with  reasonable  certainty,  the  number  of  excursionists  that  Hill  would 
have  obtained  for  the  proposed  excursion,  ♦  ♦  ♦  you  must  look  to  the 
evidence;  and  as,  in  cases  of  this  character,  there  can  be  nothing  like  absolute 
certainty,  in  ascertaining  the  number  of  excursionists  that  would  have  gone 
up  on  said  day  from  Galveston  and  Houston  under  Hill's  auspices  you  must 
not  be  guided  by  mere  suppositions  and  possibilities,  but  must  look  to  and  de- 
termine from  the  evidence,  with  reasonable  certainty,  the  number  that  would 
have  gone  up  from  said  places  as  excursionists  of  Hill."  Such  is  the  portion 
of  the  charge  complained  of.  It  will  be  seen  that  it  restricts  plaintiff's  recov- 
ery to  the  amount  of  net  profit  that  he  would  have  realized  on  the  number 
of  tickets  the  evidence  satisfies  the  jury,  with  reasonable  certainty,  he  would 
have  sold.  This  charge  is  restrictive  enough.  Profits  that  were  proved  with 
reasonable  certainty  were  not  too  "indefinite  and  uncertain"  to  be  recovered 
as  damages.  It  seems  to  us  that  the  jury  did  not  follow  the  rule  laid  down 
by  the  court,  and  have  awarded  speculative  damages.  The  verdict  seems  to 
us  excessive.  But  there  is  no  assignment  of  error  upon  this  ground,  and  we 
cannot  reverse  the  judgment  upon  this  account.  The  assignments  of  error 
presented  in  the  brief  are  not  well  taken,  and  therefore  the  judgment  will  be 
affirmed. 


Williams  v.  State. 
(CouH  of  Appeals  of  Texas.    February  25, 18S8.) 

1.  Homicide — Manslaughter— Ebroneous  Instruction  as  to  Punishment. 

Two  years'  imprisonment  liy  Pen.  CJode  Tex.  art.  604,  is  the  minimum  punishment 
for  manslaughter.    On  indictment  for  murder,  a  charge  to  the  jury  that  three  years 
is  the  minimum,  is  reversible  error. 
8.  Witness— Impeaching  Testimont— Scope  op. 

The  state,  in  a  trial  for  murder,  may  impeach  its  own  witness  testifying  unfa- 
vorably, but  it  is  error  for  the  court  to  omit  the  instruction  that  such  testimony 
can  be  considered  only  for  the  purpose  of  affecting  the  credibility  of  the  witness.* 

Appeal  from  district  court,  Cooke  county;  P.  E.  Finer,  Judge. 

On  indictment  for  murder.  The  defendant,  R.  A.  Williams,  was  convicted 
of  manslaughter  for  the  killing  of  one  John  Ware.  The  evidence  showed 
that  de<;eased  and  defendant  got  into  a  quarrel  on  their  way  home  from 

*  As  to  the  impeachment  by  a  party  of  his  own  witness,  see  Bennett  v.  State,  (Tex.) 
5  S.  W.  Rep.  527,  and  note. 
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Gainsville,  and  that  two  companions,  Jarmon  and  Herrod.  were  present,  who 
sought  to  interfere.  Jarmon.  called  as  a  witness  for  the  state,  denied  ever 
having  said  that  he  told  defendant,  on  the  way  to  Gainsville,  that  if  he  got 
into  trouble  he  would  help  him  out.  Testimony  was  introduced  to  show  that 
Jarmon  did  make  that  statement  at  the  time  of  the  inquest.  The  defendant 
appeals. 

R.  V.  Bell  and  Ghresham,  Jones  <fe  Spencer,  for  appellant.  W.  L,  David- 
son,  Asst.  Atty.  Gen.,  for  the  State. 

WiLLSON,  J.  There  is  a  fundamental  error  in  the  charge  of  the  court  with 
respect  to  the  penalty  for  manslaughter.  It  states  the  minimum  punishment 
to  be  confinement  in  the  penitentiary  for  three  years,  while  the  law  fixes  it 
at  tuDo  years.  Pen.  Code,  art.  604.  The  error  is  confessed  by  the  assistant 
attorney  general,  and  because  of  such  error  the  conviction  must  be  set  aside. 
Wilson  v.  State,  14  Tex.  App.  527;  Bostio  v.  State,  22  Tex.  App.  136,  2  S. 
W.  Rep.  588,  and  cases  cited.  Several  objections  to  the  charge  of  the  court, 
upon  murder  in  the  first  and  second  degrees,  have  been  presented  and  urged 
by  counsel  for  defendant,  which  we  decline  to  consider  and  determine,  because 
not  necessary  to  a  disposition  of  the  case,  and  because  the  law  of  murder  has 
been  eliminated  from  the  case  by  the  conviction  of  a  lower  grade  of  homicide. 
With  respect  to  the  charge  of  the  court  upon  the  issue  of  the  intoxication  of 
the  defendant,  it  follows  substantially  the  language  of  the  statute,  and  is  not 
materially  different  from  charges  herotofore  approved  by  this  court.  Willson, 
Tex.  Crim.  Laws,  92-94.  The  statute  referred  to  is  awkwardly  worded,  and 
its  meaning  in  some  respects  is  not  very  clear.  As  we  construe  it,  it  means 
that  intoxication,  or  temporary  insanity  produced  by  the  voluntary  recent  use 
of  ardent  spirits,  will  not  excuse  crime,  or  necessarily  mitigate  the  penalty 
prescribed  by  law  for  the  crime.  But  such  state  of  mind  may  be  proved,  and 
when  proved,  may  be  considered  by  the  jury  in  mitigation  of  the  prescribed 
punishment.  In  a  case  where  the  charge  is  murder,  such  state  of  mind  may 
be  considered  by  the  jury  in  determining  the  degi*ee  of  the  homicide,  and  also 
in  mitigation  of  the  penalty  of  any  degree  of  homicide  of  which  the  defendant 
might  be  found  guilty.  Such  we  believe  to  be  the  meaning  of  the  statute* 
though  the  language  used  does  not  directly  and  clearly  apply  the  provision 
as  to  mitigation  of  the  penalty  to  a  case  of  .homicide,  nor  to  degrees  of  homi- 
cide, other  than  murder  in  the  first  and  second  degrees.  But  the  charge,  of 
the  court,  as  far  as  it  instructed  upon  the  issue  of  intoxication,  was  correct. 
It  was  not  excepted  to,  and  no  additional  instruction  was  requested.  In  the 
motion  for  new  trial  the  attention  of  the  court  was  called  to  this  particular 
portion  of  the  charge,  but  only  in  a  general  way,  without  specifying  in  what 
respect  it  was  defective,  except  that  it  was  not  full  enough.  Conceding  that 
the  law  upon  the  issue  of  intoxication  was  not  fully  charged,  we  are  of  opinion, 
in  view  of  the  evidence,  that  the  error  is  immaterial,  not  being  of  a  character 
calculated  to  injure  the  rights  of  the  defendant. 

Evidence  was  offered  by  the  state  for  the  pu/pose  of  impeaching  one  of  its 
own  witnesses  who  had  testified  favorably  to  the  defendant,  and  such  im- 
peaching evidence  was  admitted  over  the  objection  of  the  defendant.  It  was 
not  error,  we  think,  to  admit  such  testimony,  as  the  witness  had  testified  to 
some  facts  which  were  injurious  to  the  state.  But  it  was  error  to  omit  to  in- 
struct the  jury  that  such  testimony  could  not  be  considered  by  them  for  any 
other  purpose  than  that  of  affecting  the  credibility  of  said  witness.  Hanks 
V.  State,  13  Tex.  App.  305;  Branch  v.  State,  15  Tex.  App.  96;  Washington 
V.  State,  17  Tex.  App.  197. 

Errors  are  complained  of  by  defendant  in  the  charges  upon  manslaughter 
and  self-defense.  There  are  no  exceptions  to  these  charges  in  the  record. 
When  considered  with  reference  to  the  evidence  before  us,  we  find  no  mate- 
rial error  in  said  charges.    In  all  respects,  except  those  hereinbefore  specified^ 
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the  charge  is,  in  our  opinion,  sufficient  and  correct,  and  as  favorable  to  the  de- 
fendant as  the  facts  would  warrant. 

Because  of  the  error  in  the  charge  with  reference  to  the  penalty  for  man- 
slaughter, the  judgment  is  revers^  and  the  cause  is  remanded. 


Humphries  ©.State. 
(Court  of  AppecOa  of  Texas.    March  7, 1888.) 

HoMTOiDB— 8blt-Defen8b— Flebino  Ofpoitbnt. 

Where  the  general  charge  fully  presents  all  the  phases  of  self-defense  favorable 
to  defendant  indicted  for  murder,  and  the  evidence  shows  that,  when  the  defend- 
ant struck  the  fatal  blow,  the  deceased  was  fleeing  from  him,  it  is  proper  to  tell 
the  jury  that  if  they  believe,  from  the  evidence,  that  the  defendant  aid  not  have 
reasonable  ground  for  believing  that  he  was  in  danger  of  his  life,  or  that  serious 
bodily  harm  was  about  to  be  inflicted  by  the  deceased,  he  cannot  be  acquitted  on 
the  ground  of  self-defense.^ 

Appeal  from  district  court,  Busk  county;  J.  G.  Hazlewood,  Judge. 

James  Humphries  was  indicted  for  the  killing  of  one  Sam  Atkinson.  There 
was  a  conviction  of  manslaughter,  and  defendant  appeals. 

W.  W.  Spivey  and  Bvford  dk  Hall,  for  appellant.  Asst.  Atty.  Qen.  David- 
ton,  for  the  State. 

WiLLsoN,  J.  Ko  errors  are  complained  of  upon  this  appeal,  except  such 
as  relate  to  the  charge  of  the  court.  To  the  general  charge  of  the  court.no 
exception  was  reserved ;  and,  upon  a  careful  examination  of  the  charge  with 
reference  to  the  facts  proved,  we  find  no  error  therein,  which,  in  our  opin- 
ion, was  in  the  least  degree  calculated  to  injure  the  rights  of  the  appellant. 
Several  special  instructions  were  requested  by  defendant,  all  of  which  the 
court  gave  to  the  jury.  A  special  charge  was  requested  by  the  district  at- 
torney, which  the  court  also  gave,  and  to  the  giving  of  which  the  defendant 
excepted,  and  reserved  his  bill.  It  is  this  special  charge  that  defendant's 
counsel  seem  mainly  t-o  rely  upon  for  a  reversal  of  the  conviction.  It  is  as 
follows:  '*If  you  believe,  from  the  evidence  in  this  cause,  that,  at  the  time 
the  fatal  blow  was  given,  the  defendant  did  not  have  reasonable  ground  for 
believing,  and  it  did  not  so  reasonably  appear  to  the  defendant,  judging  from 
his  standpoint,  that  he  was  in  danger  of  his  life,  or  that  serious  bodily  harm 
was  about  to  be  inflicted  upon  him  by  the  deceased,  then  he  cannot  be  acquit- 
ted on  the  ground  of  self-defense,  but  a  killing  under  such  circumstances 
would  be  murder  in  the  second  degree  or  manslaughter;  and,  if  the  killing 
was  done  under  these  circumstances,  then  you  will  look  to  the  definition  of 
murder  in  the  second  degree,  and  of  manslaughter,  as  the  same  have  been 
hereinbefore  defined,  to  determine  the  degree  of  guilt. ''  Viewing  this  special 
charge  in  connection  with,  and  as  a  part  of,  the  general  charge,  and  with  the 
evidence  before  the  jury,  we  can  perceive  no  error  in  it.  In  the  general 
charge  the  jury  had  been  fully  instructed,  and  very  favorably  to  the  defend- 
ant, as  to  all  the  phases  of  self-defense  presented  by  the  evidence,  and  it  was 
right  and  proper  that  the  state's  theory  of  the  issue  of  self-defense  should 
also  be  submitted  to  the  j  ury.  It  was  sho  w  n  by  the  evidence  for  the  state  that, 
at  the  time  the  fatal  blow  was  struck  by  the  defendant,  the  deceased  was  flee- 
ing from  him,  was  unarmed,  and  that  defendant  was  in  no  danger  whatever, 
either  real  or  apparent,  from  the  deceased. 

Finding  no  error  in  the  conviction  for  which  it  should  be  set  aside,  the 
Judgment  is  affirmed. 

^  As  to  when  a  homicide  is  justifiable,  see  People  v.  Robertson,  (Cal.)  8  Pac.  Rep.  600, 
and  note;  State  v.  Donnelly,  (Iowa,)  27  N.  W.  Rep. 869,  and  note ;  Darbey  v.  State,  (Qa.)  , 
8  S.  E.  Rep.  663:  Lynch  v.  State,  (Tex.)  6  S.  W.  Rep.  190:  Stanley  v.  Com.,  (Ky.)  Id. 
156;  Duncan  v.  State,  (Ark.)  Id.  164;  FaUin  v.  State,  (Ala.)  S  South.  Rep.  625. 
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MuLLTGA]^  r.  State. 
(Court  of  Appeals  of  Texas.    March  7, 1888.) 

L  Aksow— Inolobkd  and  Covered  Structukb — Crib. 

Under  Pen.  Code  Tex.  arts.  651,  652,  defining  arson  as  the  willful  burning  of  any 
building,  edifice,  or  structure  inclosed  with  walls,  and  covered,  a  person  cannot  fate 
convicted  of  arson  for  burning  the  materials  of  a  crib  after  tiaving  torn  it  down. 

2,  Same— Part  Owner— Tenant  in  Common. 

Under  Pen.  Code  Tex.  art.  660,  denouncing  the  burning  of  a  house  by  a  part 
owner,  a  tenant  in  possession  of  a  house  under  a  lease  is  a  part  owner;  and  an  in- 
dictment against  him  for  arson  in  burning  the  building  must  allege  such  tenancy, 
and  the  particular  facts  making  the  bummg  arson,  under  Pen.  Code  Tex.  art.  659, 
as  that  there  was  property  of  another  in  the  house,  or  that  the  life  of  some  person 
was  endangered  by  the  burning. 

Appeal  from  district  court.  Busk  county;  J.  G.  Hazlbwood,  Judge. 
Defendant,  Wilson  Mulligan,  was  convicted  of  thecriineof  arson,  and  sen- 
tenced to  imprisonment  in  the  penitentiary  for  five  years.    He  appeals. 
J,  H.  Wood,  for  appellant.    Asst.  Atty,  Gen.  Damdson,  for  the  State. 

White,  P.  J.  Appellant  was  convicted  of  arson.  Two  counts  were  con- 
tained in  the  indictment;  one  for  the  burning  of  a  house,  and  the  other  for 
the  willful  burning  of  a  "pile  of  wood,  the  same  being  a  set  of  house-logs." 
Defendant's  motion  to  quash  the  indictment  was  sustained  to  the  second,  or 
the  count  for  willful  burning.  Appellant  was  the  tenant  of  one  Duke,  and 
duling  his  tenancy  had  erected  a  crib  upon  the  rented  premises,  which  crib  the 
landlord,  Duke,  refused  to  pay  for  when  the  parties  were  having  their  settle- 
ment, with  a  view  to  the  expiration  of  the  lease.  Defendant  declared  time 
and  again  that  he  would  burn  the  crib.  About  the  time  he  was  moving,  or 
preparing  to  move,  from  the  premises,  he  pulled  down  the  crib,  and,  the  night 
before  he  moved,  the  logs  of  which  the  crib  had  been  built,  and  which  he  had 
torn  down,  were  set  Are  to  and  burned.  Two  questions  present  themselves 
in  connection  with  these  facts:  (1)  Was  a  house  burned?  (2)  If  a  house 
was  burned,  could  defendant  be  convicted  for  burning  it,  when  he  was  still 
in  possession  of  the  leased  premises  upon  which  it  stood? 

Arson  is  defined  by  our  Code  to  be  the  "willful  burning  of  any  house  in- 
cluded within  the  meaning  of  the  succeeding  article  of  this  chapter."  Pen. 
Code,  art.  651.  Article  652  defines  a  house  as  "any  building  or  structure  in- 
closed with  walls,  and  covered,  whatever  may  be  the  material  used  for  build- 
ing." Smith's  Case,  23  Tex.  App.  367, 5  S.  W.  Rep.  219.  We  think  it  clear 
that  when  the  building  was  torn  down  it  ceased  to  be  a  "building"  or  "struct- 
ure," because  it  had  lost  the  arrangement  of  its  parts, — its  form,  make,  and 
construction.  It  had  no  longer  the  inclosure  of  walls,  and  it  was  no  longer 
covered.  It  had  lost  all  the  essential  characteristics  of  a  "house."  The  logs 
might  still  be  called  "  house-logs, "  but  they  had  ceased  to  be  a  "  house. "  They 
might  perhaps  be  classed  as  lumber  or  wood,  and,  as  such,  appellant  might 
perhaps  have  been  prosecuted  and  convicted  for  willfully  burning  them,  under 
provision  of  article  665,  Pen.  Code,  provided  he  was  at  all  liable  for  their  de- 
struction. 

And  this  brings  us  to  a  consideration  of  the  second  proposition,  viz. :  "  Could 
defendant  be  prosecuted  and  convicted  for  arson  whilst  he  was  still  in  posses- 
sion and  control  of  the  leased  premises  upon  which  the  property  was  situate 
when  destroyed  ?"  At  common  law  a  man  could  not  "commit  arson  of  a  house 
in  which  he  has  a  lawful  claim  to  abide  as  a  tenant  from  year  to  year,  or  from 
month  to  month,  be  his  term  however  short,  or  under  an  agreement  for  lease." 
2Bish.  Crim.  Law,  (7th  Ed.)  §  13.  Mr.  Wharton  says:  "A  tenant  (occu- 
pancy  being  the  test)  cannot  be  guilty  at  common  law  of  arson  in  burning 
the  property  he  occupies  on  lease.  On  the  other  hand,  a  landlord,  it  would 
seem,  may  be  guilty  uf  arson  in  burning  his  house  in  a  tenant's  possession." 
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1  Whart.  Crim.  Law.  (8th  Ed.)  §  836;  QtaU  v.  HannetU  54  Vt.  83.  4  Araer. 
Crim.  Rep.  38.  One  statute  (Fen.  Code.  art.  659)  provides  for  certain  excep- 
tions to  the  rule  that  even  the  owner  may  destroy  his  own  house,  one  of  which 
is  "when  there  is  in  it  any  property  belonging  to  another;"  and  article  660 
expressly  declares  that  "one  of  the  part  owners  of  a  house  is  not  permitted  to 
burn  it."  Under  our  statute,  the  tenant,  during  his  lease,  should  be  consid- 
ered only  a  part  owner  in  the  house;  and  the  landlord  certainly  has  a  property 
in  it.  which  the  tenant  could  not  destroy  with  impunity.  Still  the  tenant  is 
the  party  entitled  to  the  possession ;  and  arson  is  regaided  as  an  offense  against 
the  security  of  the  habitation,  rather  than  the  property  and  true  ownership. 
But  an  indictment  against  an  owner  or  part  owner  for  burning  his  own  house 
(arts.  658,  659,  660)  must  allege  ownerahip  in  the  accused,  and  the  particular 
tacts  which  may  bring  him  within  the  exceptions  as  amenable  to  prosecution. 
Tidier  v.  State,  8  Tex.  App.  501;  Will.  Tex.  Crim.  Forms.  411.  Appellant 
being  a  tenant,  entitled  to  occupancy  and  possession,  was  at  least  a  part  owner, 
and  occupied  such  relations  to  the  premises  as,  in  our  opinion,  required  that 
the  indictment  should  have  alleged  ttie  particular  facts  making  him  amenable 
to  prosecution  for  arson,  in  case  a  house  had  been  burned  by  him. 

Our  conclusions  upon  the  law  and  facts  of  the  case  are:  (1)  The  indict- 
ment is  insufficient  in  allegation  to  warrant  the  conviction  of  this  defendant 
as  a  tenant;  (2)  if  the  indictment  had  been  sufficient,  the  evidence  totally  fails 
to  establisli  the  crime  of  arson,  that  is,  the  "burning of  a  house."  The  judg- 
ment is  reversed,  and  the  cause  is  remanded. 


Ex  parte  Walck. 
(Cawrt  of  Appeals  of  Texas.    March  7, 1888.) 

Baht-Probable  Cause— Sufpiciknct  of  Evidence — Code  Crim.  Proo.  Tex.  Art.  176. 
On  a  charge  of  cattle  theft,  a  witness  testified  that,  while  hunting^  he  became  sep- 
arated from  defendant  and  D.,  near  a  ravine;  that  within  a  few  minutes  he  heara 
reports  of  a  gnn  or  guns  in  the  ravine ;  and  that  he  saw  D.  shoot,  and  the  steer  f alL 
He  did  not  see  defendant.  D.  testified  that  he  killed  the  steer  without  defendant's 
knowledge  or  consent.  Held,  that  under  Code  Crim.  Proc.  Tex.  art.  176,  providing 
that  if,  upon  an  examination  under  habeas  corpus  for  holding  the  prisoner,  proba- 
ble cause  shall  appear  for  the  belief  that  he  committed  the  offense,  the  above  facts 
justify  holding  defendant  under  bond. 

Appeal  from  district  court,  Wheeler  county;  F.  Willis.  Judge. 

Upon  a  charge  of  cattle  theft  against  George  Walck,  a  witness  testified  for  the 
state,  in  substance,  that  he,  defendant,  and  Del  Walck  went  quail-huntin grand 
that  he  became  separated  from  defendant  and  Del  Walck  near  a  ravine.  Within 
a  few  minutes  he  heard  reports  of  a  gun  or  guns  in  the  ravine.  From  where 
he  was  then  standing  on  the  bank  of  the  ravine,  he  saw  Del  Walck  shoot,  and 
the  animal  described  in  the  complaint  fall.  He  did  not  see  defendant.  The 
death  of  the  animal  by  shooting  was  otherwise  established  by  the  state,  and  also 
that  it  was  killed  without  the  consent  of  the  owners.  Del  Walck.  being  cau- 
tioned that  whatever  statement  he  might  see  proper  to  make  could  and  would  be 
used  against  him  on  his  final  trial,  stated  that  he  killed  the  steer,  and  that  he 
did  it  without  the  defendant's  knowledge,  consent,  or  co-operation.  In  de- 
fault of  bond  for  82,000,  defendant  was  committed  to  jail,  and  he  thereupon 
sued  out  habeas  cotptis  before  the  district  judge,  who  reduced  the  bond  to 
8^0.    Defendant  appeals. 

Asst.  Atty.  Qen,  Davidson,  for  the  State. 

Hurt,  J.  Applicant  was  charged  before  the  justice  of  the  peace  with  theft 
of  one  head  of  cattle.  Upon  an  examination  of  the  charge,  the  justice  com- 
mitted him  to  jail  in  default  of  bond  in  the  sum  of  S2.000;  whereupon  lie  sued 
out  habeas  corpus  before  the  Hon .  F.  Willis,  district  j udge.    Upon  a  hearing. 
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the  learned  jud^e  reduced  the  bond  to  8400;  and  applicant  excepted  because 
he  was  not  discharged  without  bond,  and  brings  the  case  to  this  court. 

By  article  176,  Cole  Crim.  Proc.,  it  is  provided  that  "where,  upon  an  exam- 
ination under  habeas  corpus,  it  shall  appear  to  the  court  or  judge  that  there 
is  probable  cause  to  believe  that  an  offense  has  been  committed  by  the  prisoner, 
he  shall  not  be  discharged,"  etc.  Under  the  facts  as  they  appear  in  this  rec- 
ord, we  are  of  opinion  that  there  was  no  error  in  requiring  a  bond  of  appli- 
cant, it  appearing  to  us  that  there  was  probable  cause  to  believe  tiiat  an  of- 
fense had  been  committed  by  the  applicant.  But  it  is  not  to  be  inferred  from 
this  that  there  is  evidence  sufficient  to  sustain  a  conviction,  or  warrant  and 
indictment.  We  l)elieve,  under  the  facts  of  the  case,  that  it  was  proper  to 
require  the  bond,  so  as  to  secure  the  presence  of  the  applicant,  if,  upon  a 
more  thorough  investigation,  sufficient  evidence  should  t>e  discovered  upon 
which  to  present  an  indictment.    The  judgment  is  affirmed. 


Williams  v.  State. 
(Court  of  Appeals  of  Texas.    March  10, 1888.) 

1.  HOMIOIDB— A88AX7LT  WITH  IWTENT  TO  KnJr— PROVOCATION. 

In  a  criminal  proaecution  for  an  assault  with  intent  to  murder,  It  appeared  that 
the  party  injured  struck  defendant  on  the  face  or  head  before  any  act  of  violence 
was  committed,  or  threatened  by  him;  that  defendant  received  a  severe  blow  near 
the  eye,  which  the  evidence  tended  to  show  might  have  been  inflicted  by  the  first 
blow  struck.  No  weapons  were  seen  by  the  witnesses.  Heldj  that  if  the  injury 
near  defendant's  eye  was  received  before  the  injury  complained  of  was  inflicted,  it 
was  an  adequate  cause  for  sudden  passion,  and  might,  under  all  the  circumstances, 
have  been  a  complete  justification,  and  such  an  instruction  should  be  given  the 
jury. 

2.  Same. 

Where  the  evidence  in  a  criminal  prosecution  for  an  assault  with  intent  to  murder 
tends  to  show  that  the  parties  were  willingly  engaged  in  a  mutual  combat,  neither 
intending  to  kill  the  other,  and  that  defendant  inflicted  the  injury  complained  of 
in  a  piission  produced  by  a  severe  blow  inflicted  by  the  party  injured,  an  instruc- 
tion should  be  given  to  the  effect  that  if  defendant  had  killed  the  party  injured  in 
a  passion  produced  by  the  blow  ho  would  be  guilty  of  manslaughter. 

Appeal  from  district  court,  Johnson  county;  J.  M.  Hall,  Judge. 
Poindexter  dk  Padelford,  for  appellant.    Asst,  Atty,  Qen,  Davidson  and 
0.  T.  Plummer,  Co.  Atty.,  for  the  State. 

Hurt,  J.  This  is  a  conviction  for  assault  with  intent  to  murder.  There 
is  evidence  that  Wells,  the  injured  party,  struck  appellant  on  the  head  or  face 
first, — that  is,  before  appellant  cut  Wells.  It  also  appears  that  defendant  re- 
ceived a  severe  blow  near  the  eye.  This  may  have  beien  inflicted  by  the  blow 
given  by  Wells  before  defendant  cut  him,  or  by  Wells  after  he  was  cut.  Wells 
was  physically  able  to  knock  defendant  down  with  a  chair.  No  weapon  was 
seen  in  the  hands  of  either  party.  Whether  the  wound  near  defendant's  eye 
was  inflicted  before  or  after  the  cut  is  important,  as  bearing  upon  manslaugh- 
ter and  self-defense.  But  the  witnesses  swear  positively  that  Wells  struck 
defendant  before  defendant  did  any  act  of  violence,  either  consummated  or 
threatened,  and  that  the  blow  was  upon  the  face  or  head.  Upon  this  state  of 
case  the  learned  judge  instructed  the  jury  that  **an  assault  and  battery  so  slight 
as  to  show  no  intention  to  inflict  pain  or  injury  is  not,  in  law,  deemed  an  ad- 
equate cause."  How  this  law  can  be  applicable  to  the  above  state  of  facts,  we 
cannot  understand;  for,  when  viewed  in  the  light  of  surrounding  facts,  there 
could  be  no  doubt  of  the  intention  to  injure.  Let  it  be  conceded  that  the 
wound  near  the  eye  was  inflicted  after  the  cut,  still,  the  blow  given  the  de- 
fendant by  Wells,  when  viewed  in  connection  with  the  attending  facts,  was 
evidently  given  with  the  intention  to  injure  him.  Of  this  there  cannot  be  a 
doubt.  This  being  the  case,  the  abstract  law  charged  above  had  no  applica- 
tion, and  was  calculated  to  induce  the  jury  to  believe  that  the  learned  judge 
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believed  that  the  battery  was  not  so  intended.     Again,  suppose  the  blow 
produced  the  wound  near  the  eye.    If  this  was  the  fact,  then  it  was  not  only 
adequate  cause  to  produce  the  passion,  but  might  have  been  complete  justifi- 
cation.   Was  this  phase  of  the  case  presented  to  the  j  u  ry  ?    It  was  not.    Coun- 
sel for  appellant,  seeing  the  injurious  effects  of  the  charge  of  the  court  above 
cited,  attempted  to  prevent  It  by  requesting  the  law  applicable  to  the  very 
facts  of  the  case.     The  court  was  requested  to  instruct  the  jury  that  an  as- 
sault and  battery  by  Wells,  causing  pain  or  bloodshed,  would  be  adequate 
cause.     This  was  refused,  and  exceptions  reserved.    There  was  error  in 
charging  the  abstract  law  merely  that  an  assault  and  battery  so  slight  as  to 
show  no  intention  to  inflict  pain  or  injury  was  not  adequate  cause,  because 
not  applicable  to  the  state  of  case  presented  by  the  evidence  before  given. 
There  was  error  in  refusing  to  give  the  instruction  requested  by  counsel  for 
defendant,  because  made  imperative  by  the  error  in  giving  the  charge  above, 
and  because  demanded  by  the  evidence  in  the  case.    Upon  the  subject  of  mut- 
ual combat,  etc.,  the  learned  judge  instructed  the  jury  as  follows:  "The  law 
does  not  permit  men  to  engage  in  mutual  combat,  and  when  two  or  more  per- 
sons engage  willingly  in  mutual  combat,  each  is  responsible  for  the  conse- 
quences of  bis  own  act.''    As  law  to  be  applied  to  the  case,  or  to  any  phase 
of  the  case,  the  above  proposition  contains  no  light  for  the  jury.    Let  us  sup- 
pose that  A.  and  B.  willingly  entered  into  a  combat,  neither  intending  to  kill 
the  other,  and  A.  inflicts  great  injury  upon  B.,  and  is  killed  by  B.    Now,  B. 
would  be  responsible  for  the  consequences  of  his  own  acts,  it  is  true;  but  of 
what  offense  would  B.  be  guilty,  if  he  kills  A.  under  the  passion  produced  by 
the  great  injury?    The  answer  to  this  question  would  furnish  practical  in- 
formation to  the  jury.    Propositions  of  law  may  instruct  the  jury  in  some  in- 
stances, but  the  above  proposition,  though  correct,  cannot  aid  the  jury  in  ar- 
riving at  the  offense  committed  by  B.    If  B.  is  the  aggressor, — if  he  produces 
the  difliculty — assaults  A.,  but  does  not  intend  to  kill,  and  A.  inflicts  great 
injury  upon  B.,  and  B.,  under  the  passion  aroused  by  the  injury,  kills  A.,  he 
would  be  guilty  of  manslaughter.    Pen.  Code,  art.  597.    Hence,  if  B.  and  A. 
enter  willingly  into  a  combat,  without  intending  to  kill,  and  A.  inflicts  great 
injury  upon  B.,  and  B.  kills  A.  in  a  passion  caused  by  the  injuries,  B.  would 
be  guilty  of  manslaughter,  both  being  aggressors.    There  was  evidence  show- 
ing a  mutual  combat,  hence  the  charge  of  the  court  was  not  simply  abstract 
error,  the  case  demanding  a  proper  charge  upon  the  subject.    Under  the  charge 
given  the  jury  may  have  believed  that  appellant  should  be  held  to  the  full 
measure  of  guilt  in  case  he  willingly  entered  into  the  combat;  that  the  seri- 
ous injury  was  eliminated  from  the  case  by  reason  of  the  fact  that  the  par- 
ties willingly  entered  into  the  combat.     We  are  not  to  be  understood  as  in- 
timating that  in  the  opinion  of  this  court  appellant  received  his  injuries  be- 
fore he  cut  Wells.    It  is  not  placed  beyond  reasonable  doubt  that  he  did  re- 
ceive them  after  he  stabbed  Wells.     This  being  the  case,  a  charge  upon  mutual 
combat  was  called  for,  especially  so  in  view  of  the  fact  that  the  court  submit- 
ted to  the  jury  the  above  proposition,  which  could  not  possibly  give  the  jury 
any  practical  information  upon  the  subject,  and  was  calculated  to  mislead  the 
jury  to  the  injury  of  the  appellant. 

Other  objections  urged  to  the  charge  seem  well  taken,  but  are  not  of  such  a 
character  as  would  require  a  reversal  of  the  judgment.  The  judgment  is  re- 
versed, and  the  cause  remanded  tor  new  trial. 


McCline  v.  State, 
(C<mrt  of  Appeals  of  Texas.    March  14, 1888.) 

CaimNAL  Law— New  Trial— Refusal  to  Grant  Continuance— Code  Crim.  Paoa 
Tex.  Art.  560,  Sdbd.  6. 

Defendant  asked  a  continuance  to  obtain  the  testimony  of  absent  witnesses,  who, 
he  claimed,  saw  the  killing,  and  would  testify  that  he  acted  in  self-defense.    On  the 
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trial  it  appeared  that  snoh  witnesses  were  present  at  the  killing,  though  the  staters 
witnesses  contradicted  the  claim  of  self-defense.  HeldL,  under  Code  CMm.  Proc. 
Tex.  art.  560,  subd.  6,  providing  that  if  a  continuance  is  refused,  and  defendant  con 
victed,  if  the  trial  discloses  that  the  witnesses  named  in  the  application  for  contin* 
uance  are  material,  and  the  facts  set  forth  therein  probably  true,  a  new  trial  shall 
be  granted,  that  defendant  is  entitled  to  a  new  trial;  the  absence  of  the  witnesses 
being  accounted  for  by  the  fact  that  the  officers,  on  the  day  before  the  trial,  were 

Erevented  from  summoning  them  by  high  water,  though  the  day  for  trial  had  been 
zed  a  month  before. 

Appeal  from  district  court,  Navarro  county;  S.  R.  Prost,  Judge. 

The  defendant,  Ben  McCline,  on  indictment  for  murder,  was  convicted,  and 
appeals. 

Bead,  Greer  d:  Qreer,  for  appellant.  Asat.  Atty.  Gen.  Datddsan,  for  the 
State. 

White,  P.  J.  This  is  an  appeal  from  a  Judgment  assessing  the  death  pen- 
alty. There  is  but  a  single  question  in  the  voluminous  record  calling  for  a 
revision  by  us.  and  that  is  as  to  the  action  of  the  court  in  overruling  defend- 
ant's motion  for  new  trial.  It  is  shown  that  the  homicide  was  committed  on 
the  night  of  October  7,  1887;  that  defendant  was  arrested  immediately,  and 
conveyed  to  the  county  jail  the  next  day,  where  he  has  been  confined  ever 
since;  that  the  indictment  against  him  was  presented  and  filed  on  December 
10th.  By  the  afiidavit  of  the  district  attorney,  controverting  the  motion  for 
new  trial,  it  is  stated  that  two  of  the  counsel  who  represented  defendant  upon 
the  final  trial  represented  him  on  December  12th.  and  set  the  trial  to  take 
place  on  January  11,  1888.  On  January  7th  a  copy  of  the  indictment  was 
served  upon  the  defendant,  and  on  the  9th  a  process  by  subpcena  and  attach- 
ment was  sued  out  by  the  counsel  representing  him  on  the  trial  for  his  wit- 
nesses. The  process  went  into  the  hands  of  a  deputy-sheriff  on  the  10th,  who 
started  immediately  to  execute  it,  and  who  makes  affidavit  that  he  went  about 
14  miles  on  the  way  to  where  the  witnesses  resided,  and,  on  account  of  snow, 
sleet,  and  rain,  he  was  taken  with  a  chill,  and  could  go  no  further;  ''that  he 
believes  if  he  had  not  been  taken  sick,  and  it  had  not  been  for  high  water,  be 
could  have  served  the  witnesses,  as  he  certainly  could  have  gotten  to  where 
they  lived."  He  returned  with  his  process  not  executed  on  the  12th.  But  on 
the  11th  the  case  had  been  called  for  trial,  and  defendant's  application  for  con- 
tinuance was  overruled.  On  the  evening  of  that  day,  the  11th,  the  defendant 
again  sent  out  another  deputy-sheriff  with  attachments  for  his  witnesses,  and 
this  officer  became  water-boimd  in  a  few  miles  of  where  the  witnesses  lived, 
and  so  telegraphed  back  to  the  sheriff  on  the  13th.  He  says  that  he  "believes, 
had  it  not  been  for  the  high  water,  he  could  have  gotten  the  said  witnesses  to 
Corsicana  by  the  morning  of  the  14th."  After  the  state  had  closed  its  testi- 
mony,— which  we  presume,  from  the  date  of  the  filing  of  the  court's  charge, 
was  on  the  13th, — defendant  moved  the  couit  to  postpone  the  trial  until  he 
could  get  his  witnesses.  This  motion  the  court  overruled.  Defen<Iant  intro- 
duced no  witnesses  except  the  officers  of  the  court,  and  they  testified  only  as 
to  the  process  which  had  been  placed  in  their  hands  for  him. 

Now,  the  defendant's  motion  for  new  trial  set  forth,  among  other  things, 
these  facts  with  regard  to  the  failure  to  procure  the  service,  and  attendance 
of  his  witnesses,  for  whose  absence  he  had  moved  to  continue,  and  again  pre- 
sented his  motion  to  continue  for  the  consideration  of  the  court  on  his  motion 
for  new  trial.  In  support  of  his  motion,  he  also  produced  the  affidavits  of 
three  of  the  several  witnesses,  who  each  deposed  substantially,  that  they  were 
close  to  the  defendant  and  the  deceased  when  the  difficulty  occurred;  that  the 

deceased  said,  "Let  me  to  him,  [meaning  defendant.]    God n  him,  I  will 

do  the  dirty  work;"  and  with  that  remark  put  his  hand  on  his  hip  pocket, 
and  advanced  on  McCline;  and  that  McGline  retreated  a  few  steps  and  fired. 
They  each  swear  that  they  would  have  attended  the  trial  as  witnesses  had  they 
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been  summoned.  Controverting  the  motion  for  new  trial  in  so  far  as  the  mo- 
tion for  continuance  was  concerned,  the  district  attorney  showed  want  of 
proper  diligence  on  the  part  of  defendant,  in  his  statement  that  after  defend- 
ant's attorneys  had  set  the  case  for  trial  near  a  month  had  elapsed  before  pro- 
cess was  sued  out  for  these  witnesses;  that  it  was  only  sued  out  two  days  be- 
fore the  trial  was  called,  and  that,  after  setting  the  case,  he  had,  by  using  proper 
diligence,  secured  the  attendance  of  the  state's  witnesses,  and  they  might  have 
done  the  same  as  to  defendant's  witnesses.  This  diligence  was  perhaps  in- 
sufficient, as  applied  to  the  application  for  continuance,  when  made  for  con- 
tinuance, and  the  learned  Judge  was  correct  in  overruling  the  continuance 
for  want  of  diligence.  Should  such  insufficiency  of  diligence  have  prevailed 
over  the  showing  made  for  new  trial?  When  an  application  for  continuance 
has  been  overruled,  the  statute  provides:  **If  it  appear  upon  the  trial  that  the 
evidence  of  the  witness  or  witnesses  named  in  the  application  was  of  a  material 
character,  and  that  the  facts  set  forth  in  said  application  were  probably  true, 
a  new  trial  should  be  granted.**  Ck)de  Crim.  Proc.  art.  560,  subd.  6.  An  ap- 
plication for  continuance  may  be  defective  and  invalid,  as  such,  for  want  of 
some  one  or  more  of  the  statutory  requirements;  but  may  be  of  great  weight 
notwithstanding,  upon  motion  for  new  trial,  and  especially  so  when  the  defect 
was  want  of  diligence  only.  Bchultz  v.  State,  20  Tex.  App.  315;  Strickland 
v.  State,  13  Tex.  App.  364;  Beatey  v.  State,  16  Tex.  App.  421;  Jackson's 
Case,  23  Tex.  App.  183,  5  S.  W.  Rep.  371.  On  the  motion  for  new  trial,  the 
principal  question  in  so  far  as  the  continuance  is  involved,  is  the  materiality 
and  probable  truth  of  the  testimony.  Now,  in  the  case  before  us,  there  can 
be  no  question  of  the  materiality  of  the  proposed  evidence.  Let  us  see  as  to 
its  probability  of  truth.  Three  absent  witnesses  have  sworn  to  the  same  facts 
in  their  affidavits,  and,  while  they  are  contradicted  by  the  testimony  of  all  the 
state's  witnesses,  yet  those  state  witnesses  testify  that  these  absent  witnesses 
were  present  on  the  occasion  of  the  homicide,  and  they  are  located  by  some 
of  the  witnesses  in  situations  with  reference  to  the  parties  which  gave  them 
as  good  opportunity  to  see  and  testify  to  what  did  occur  as  any  of  the  parties 
who  were  present.  Their  testimony  would  certainly  produce  a  strong  con- 
flict of  evidence,  to  say  the  least  of  it,  and  one  upon  which  side  a  jury  would 
determine,  it  would  be  impossible  to  conjecture. 

Under  the  peculiar  features  of  the  case,  we  are  of  opinion  that  the  learned 
judge  should  have  granted  defendant's  motion  for  new  trial;  and  for  error  in 
overruling  it  the  judgment  is  reversed,  and  the  cause  remanded. 


Jones  v.  State. 
(Court  of  Appeals  of  Texas.    March  14, 1888.) 
BuROLART— Manner  of  Entry. 

A  conviction  for  burglary  by  force,  in  the  night,  is  not  supported  by  evidence 
which  fails  to  show  the  manner  of  entry  into  the  house,  or  that  it  was  by  force. 

Appeal  from  district  court,  Robertson  county;  J.  N.  Henderson,  Judge. 
The  defendant  and  appellant,  Thomas  Jones,  was  convicted  of  burglary  by 
force  in  the  night-time. 

W.  O.  Campbell,  for  appellant.     AssU  Atty,  Qen.  Davidson,  for  the  State. 

WiLLSON,  J.  This  conviction  is  for  burglary  by  force,  in  the  night.  As 
presented  to  us  in  the  record,  there  is  not  a  particle  of  evidence  that  the  de- 
fendant entered  the  house  by  force.  It  was  proved  that  the  front  door  of  the 
house  was  bolted  on  the  inside,  but  it  was  not  proved  that  there  were  not 
other  doors  in  the  house  through  which  the  defendant  may  have  entered. 
There  may  have  been  another  door  open,  through  which  the  defendant  may 
have  entered  the  house;  and  if  he  so  entered,  it  was  not  by  force,  and  was  not 
burglary.    There  is  no  evidence  showing,  or  even  tending  to  show,  how  he 
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entered  the  house,  whether  by  breaking  a  door,  or  through  an  open  door,  or 
through  a  window,  or  by  way  of  the  chimney,  or  through  the  floor,  wall,  or 
roof  of  the  house.  We  are  not  informed  by  the  evidence  anything  in  regard 
to  the  construction  of  the  house, — how  many  doors  and  windows  were  in  it, 
whether  open  or  closed  at  the  time  of  the  entry, — except  as  to  the  front  door. 
We  must  hold  that  the  conviction  is  not  supported  by  the  evidence;  and, 
therefore,  the  judgment  is  reversed,  and  the  cause  is  remanded. 


Houston  &  T.  C.  By.  Co.  v.  Terrell. 

{Suvrenme  Court  of  Texas.    February  10, 1888.) 

1.  Appbal— Matters  not  Apparent  of  Record — Jurt  Challenges. 

When  it  does  not  appear  by  the  bill  of  exceptions  that  the  defendant  exhausted 
his  challenges,  it  is  no  ground  for  reversal  of  judgment  that  the  oourt  erred  in  not 
allowing  a  challenge  for  cause. 

2.  Same — Review — Form  of  Objection  Below. 

Where  on  the  voir  dire  certain  questions  of  defendant  were  objected  to  and  over- 
ruled on  the  ground  **that  the  statute  allowed  no  such  question,  ^  the  plaintiff  can- 
not, in  the  appellate  court,  change  his  position,  and  object  to  these  questions  as 
*^  prematurely  asked.  ** 
8.  Jurt— Examination  on  Voir  Dire— Knowledge  of  Case— Opinion  of  Case. 

It  is  proper  to  ask  jurors  on  the  -yoir  dire  whether  they  know  anything  about  the 
facts  01  the  case,  or  have  made  up  their  minds  about  it. 
4.  Jury- Voir  Dire— Challenge. 

Where  questions  of  challenge  on  the  voir  dire  have  been  erroneously  refused,  it 
cannot  be  said  Uiat  the  party  asking  them  was  not  prejudiced  thereby,  and  a  new 
trial  should  be  granted. 

Appeal  from  district  court.  Grimes  county;  Benton  Randolph,  Judge. 

This  Mras  an  action  by  the  appellee,  John  B.  Terrell,  against  the  Houston 
&  Texas  Central  Railway  Company,  appellant,  to  recover  damages  for  per- 
sonal injuries,  and  resulted  in  a  verdict  and  judgment  for  appellee. 

O,  T,  Holt,  for  appellant.    Hutchison  <&  Carrington,  for  appellee. 

Gaines,  J.  This  suit  was  brought  by  appellee  against  appellant,  to  recover 
damages  for  personal  injuries,  and  resulted  in  a  verdict  and  judgment  for  ap- 
pellee. What  purported  to  be  the  statement  of  facts  found  in  the  record  has 
been  stricken  out  on  motion,  and  therefore  many  of  the  assignments  of  error 
cannot  be  considered.  Before  the  jury  were  Impaneled,  one  of  the  jurors  for 
the  week  announced  upon  his  toir  dire  that  he  was  a  brother-in-law  to  plain- 
tiff,— "that  they  had  married  sistei*s."  He  was  challenged  for  cause,  and 
held  a  competent  juror  by  the  court,  and  this  ruling  is  tlje  ground  of  the  first 
assignment  of  error.  The  names  of  the  jurors  who  sat  u])on  the  trial  of  the 
cause  are  shown  in  the  judgment,  and  his  is  not  among  them.  It  does  not 
appear  by  the  bill  of  exceptions  that  defendant  exhausted  its  challenges,  hcTw- 
ever,  and  the  action  of  the  court,  if  erroneous,  is  not  a  ground  for  the  reversal 
of  the  judgment.  Johnson  v.  State,  27  Tex.  768;  Burrell  v.  State,  18  Tex. 
713.  We  do  not  pass  upon  the  question  whether  the  plaintiff  and  the  juror 
were  related  by  aflBnity  or  not.  The  court  held  they  were  not.  Seemingly 
upon  good  authority,  a  contrary  doctrine  was  expressly  decided  by  the  su- 
preme court  of  Xew  York.  Foot  v.  Morgan,  1  Hill,  654.  It  is  to  be  re- 
marked further  that  the  damages  recoverable  in  the  case  are  the  community 
property  of  the  plaintiff  and  his  wife,  (Gallagher  v.  Bowie,  66  Tex.  265; 
Ezell  V.  Dodson,  60  Tex.  331;)  and  that  in  such  a  case  this  court  has  decided 
that  the  wife,  though  not  a  nominal  party,  is  substantially  a  party  to  the 
suit,  (Simpson  y,  BrotJierton,  62  Tex.  170.)  If  both  the  wives  were  living 
at  the  time  of  the  trial,  (a  fact  not  apparent  from  the  bill  of  exceptions),  the 
juror  was  certainly  disqualified. 

After  the  parties  had  announced  themselves  ready  for  trial,  counsel  for  the 
defendant  asked  the  jurors  "if  they  knew  anything  about  the  facts  of  the  case;" 
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and  again,  "if  any  of  them  had  made  up  their  minds  about  the  case."  These 
questions  were  severally  objected  to  by  the  counsel  for  the  plaintiff  on  the 
ground  "that  the  statute  allowed  no  such  question;"  and  the  objection  was 
sustained  by  the  court.  A  bill  of  exceptions  was  taken  to  the  ruling,  and  it 
is  also  assigned  as  error.  Before  proceeding  to  pass  upon  the  right  of  appel- 
lant to  make  these  inquiries,  it  may  be  well  to  dispose  of  certain  questions 
raised  by  counsel  for  appellee  in  their  brief.  They  now  insist  that  the  ques- 
tions were  not  propounded  at  the  proper  stage  of  the  proceeding,  and  cite  us 
to  ai-ticles  8089  and  3094,  Rev.  St.,  in  support  of  their  position.  From  these 
articles  it  evidently  appears  that  it  was  contemplated  that  the  challenges  to 
the  jurors  for  cause  should  be  made  after  their  names  were  drawn  by  the  clerk, 
and  the  lists  delivered  to  the  parties.  But  if  the  provision  as  to  time  be 
mandatory,  we  do  not  perceive  that  it  is  a  matter  so  essential  or  important 
that  it  could  not  be  waived  by  the  parties.  If  the  objection  bad  been  that 
the  questions  were  prematurely  asked,  and  the  court  had  sustained  the 
objection  upon  this  ground,  we  might  not  hold  that  appellant  could  now 
complain.  But  the  bill  of  exceptions  shows  that  the  only  objection  was  that 
which  has  been  previously  stated,  namely,  "that  the  statute  allowed  no  such 
question."  It  also  appears  that  the  judge  signed  the  bill  with  this  modifica- 
tion :  "Given  with  the  statement  that  the  counsel  for  plaintiff  objected  to 
the  question  on  the  ground  that  the  questions  and  causes  for  challenge  which 
were  being  inquired  into  should  be  confined  to  those  laid  down  in  the  statute; 
and  I  so  ruled. "  If  the  objection  had  been  that  the  examination  of  the  jurors 
was  not  in  order,  and  this  had  been  sustained,  counsel  would  in  all  proba- 
bility have  renewed  his  questions  after  the  slips  were  handed  him;  but  hav- 
ing been  refused  the  privilege  of  asking  them,  on  a  ground  that  would  have 
rendered  them  improper  at  any  time,  we  do  not  see  what  good  could  have 
been  accomplished  by  another  attempt  at  another  time.  The  plaintiff,  having 
interposed  one  ground  of  objection  in  the  court  below,  cannot  set  up  another 
here.  He  must  be  held  to  have  waived  his  right  to  claim  that  the  examina- 
tion of  the  jurors  was  attempted  at  an  improper  time.  As  a  matter  of  sub- 
stantial justice  it  made  no  difference  whether  the  jurors  were  interrogated 
before  or  after  their  names  were  drawn  by  the  clerk.  The  question  then  re- 
curs, did  the  defendant  have  the  right  to  demand  that  the  jurors  should 
answer  the  questions  propounded?  We  think  it  had  the  right.  In  the  first 
place,  it  was  entitled  to  six  peremptory  challenges;  and,  if  for  no  other  rea- 
son, counsel  should  have  been  allowed  to  ask  the  questions  in  order  that  he 
might  judiciously  exercise  this  right.  It  must  frequently  occur  that  neither 
the  party  nor  his  counsel  knows  the  jurors,  and  has  no  means  of  ascertaining 
their  antecedents,  surroundings,  and  feelings,  except  by  an  examination  on 
their  voir  dire.  The  doctrine  that  the  examination  should  be  allowed  in 
(frder  to  the  intelligent  exercise  of  the  right  of  challenge,  is  pointedly  held  by 
the  supreme  court  of  Missouri  in  the  case  of  State  v.  Mann^  83  Mo.  589,  in 
an  opinion  well  supported  by  the  authorities  which  are  there  discussed. 

But  the  further  question  is  presented,  did  the  appellant  have  no  higher 
right?  Was  he  entitled  to  ask  the  jurors  these  questions  with  a  view  to 
challenge  them  for  cause?  Among  the  disqualifications  of  jurors  "a  bias  or 
prejudice  in  favor  of  or  against  either  of  the  parties"  is  mentioned;  but  a 
previously  formed  opinion  upon  the  subject-matter  of  the  controversy  is  not 
expressly  stated  as  a  ground  of  incompetency.  We  are  therefore  to  inquire 
whether  the  bias  or  prejudice  is  confined  to  the  feelings  of  the  jurora  towards 
the  parties  personally,  or  whether  it  extends  as  well  to  the  subject-matter  of 
the  litigation.  A  similar  question  was  presented  to  the  commissioners  of  ap- 
peals in  the  case  of  Insurance  Co,  v.  Brotim,  decided  at  Galveston  in  1880,  and 
it  was  then  held  that  the  examination  should  not  be  confined  to  the  literal 
language  of  the  statute.  In  the  opinion,  Judge  Quinan,  after  quoting  the 
statute,  says:  "To  give  this  a  literal  construction  it  would  appear  to  mean 
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a  personal  prejudice  against  or  favor  fx)ward8  the  parties  as  individuals,  but 
in  view  of  the  controlling  purpose  of  our  laws,  that  the  trial  by  Jury  shall 
be  pure  and  impartial,  we  think  that  construction  would  be  too  narrow.  A 
prejudgment  of  his  case, — a  conviction  formed  upon  the  subject  of  conten- 
tion,— might  be  quite  as  potent  to  deprive  the  party  of  the  benefit  of  a  fair 
trial  as  a  merely  personal  prejudice  against  him.  We  think  the  question 
should  have  been  permitted."  The  reasoning  of  the  learned  judge  is  sounds 
and  the  decision  upon  this  point  meets  our  unqualified  approval.  It  is  well 
supported  by  authority.  See  Willis  v.  State,  12  Ga.  444;  Fierce  v.  8tate^  13 
K.  H.  536;  Ifiatt  v.  Insurance  Co.,  2  Dill.  572,  in  note.  We  think,  also,  that 
article  3080  shows  beyond  question  that  there  are  other  causes  of  challenge 
besides  those  specified  in  the  previous  aiticles.  It  reads:  "A  challenge  for 
cause  is  an  objection  made  to  a  particular  juror,  alleging  some  fact  which, 
under  the  provision  of  the  first  chapter  of  this  title,  disqualifies  him  to 
serve  as  a  juror  in  any  case  or  in  the  particular  case,  or  which,  in  the  opinion 
of  the  court,  renders  him  an  unfit  person  to  sit  on  the  jury.*'  But  because 
it  does  not  appear  that  the  appellant  had  not  exhausted  its  peremptory  chal* 
lenges,  it  is  now  insisted  on  behalf  of  appellee  that  it  was  not  prejudiced  by  the 
ruling  of  the  court;  and  we  are  cited  to  Burrell  v.  State  waA  Johnson  v.  8tate^ 
supra,  in  order  to  sustain  the  proposition.  But  this  is  a  very  different  case. 
In  the  cases  cited,  there  being  an  erroneous  ruling  as  to  but  one  juror,  who 
was  peremptorily  challenged,  and  the  pei*emptory  challenges  not  having  been 
exhausted,  it  was  apparent  no  injury  resulted  to  appellant.  Here,  the  right 
of  examination  upon  the  w>ir  dire  having  been  denied,  it  is  a  matter  of  con- 
jecture how  many  of  the  jurors  may  have  been  disqualified.  It  was  not 
within  the  power  of  appellant  to  inform  the  court  whether  it  could  have  r^ 
lieved  itself  of  the  obnoxious  jurors  by  challenge  or  not;  and  we  cannot  say 
it  has  not  been  prejudiced  by  the  action  of  the  court. 

Such  other  questions  raised  by  the  record  as  can  be  considered,  in  the  ab- 
sence of  a  statement  of  f^icts,  are  not  likely  to  be  presented  upon  another 
trial,  and  need  not  be  determined.  For  the  error  of  the  court  which  is 
pointed  out  in  appellant's  second  assignment  the  judgment  is  reversed,  and 
the  cause  remanded. 


Neal  c.  Hamilton  et  oZ. 

{Supreme  Court  of  Teraa.    December  20, 1887.) 

VsNDOB  AND  Vsndes**Forecxx)si:rs  of  Pubchabb-Monet  Mobtoaob— LiABnjTT  or 
Purchaser  for  Improvements. 

A  purchaser  ^ve  a  mortgage,  with  power  of  sale  on  the  landito  secure  the  pur- 
chase money.  Plaintiff  bought  the  land  at  the  mortgage  sale.  Held,  in  trespass  to 
try  title,  that  plaintiff  was  entitled  to  judgment  for  the  land  without  paying  the  mort- 
gagor for  improvements  placed  on  it  by  nim.  ^ 

Appeal  from  district  court,  Navano  county;  S.  R.  Frost,  Judge. 
S.  W.  Hamilton  and  wife,  plaintiffs,  sued  Plummer  Neal,  defendant,  in 
trespass  to  try  title.    Judgment  for  plaintiffs,  and  defendant  appeals. 
Reed,  Greer  <fe  Qreer,  for  appellant. 

Statton,  J.  There  is  a  conflict  in  the  evidence  as  to  whether  the  appellant 
knew  that  each  of  the  notes  which  he  executed  for  the  land  in  controversy  was 
for  the  sum  of  $83.38^,  and  as  to  whether  he  intended  the  $100  paid  by  him, 
at  the  time  he  received  the  deed  for  the  land,  and  executed  the  three  notes,  as 
a  payment  on  a  note  for  that  amount  which  he  had  formerly  executed  to  Ham- 
ilton. The  presumption  from  the  judgment  entered,  in  the  absence  of  con- 
clusions of  fact,  is  that  the  judge  who  tried  the  case  gave  credence  to  the  evi- 
dence offered  on  these  questions  by  the  appellees;  and  it  becomes  unnecessary 
to  consider  whether,  had  the  facts  as  to  these  matters  been  found  in  favor  of 
the  appellant,  this  would  have  affected  the  question  of  title  to  the  land  in  oon- 
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troversy.  The  answer  and  evidence  offered  in  support  of  it  do  not  show  that 
the  note  for  $100  was  executed  under  such  circumstances  as  to  render  it  in- 
valid. The  land  in  controversy  was  sold  by  Hamilton  to  appellant*  who  exe- 
cuted a  mortgage  on  it,  with  power  of  sale,  to  secure  the  purchase  money. 
That  was  not  paid,  and  the  trustee  sold  the  land  under  the  power  given  in 
that  mortgage.  At  that  sale  Mrs.  Hamilton  became  the  purchaser,  and  she 
thereby  b^me  the  owner  of  the  land  and  entitled  to  a  judgment  for  it.  Be- 
fore and  after  appellant  purchased  the  land,  he  made  improvements  on  it,  and 
he  now  urges  that  in  this  action  of  trespass  to  try  title  the  plaintiff  ought  not 
to  have  been  permitted  to  recover  the  land  without  paying  for  the  improve- 
ments made  by  him.  We  know  of  no  rule  of  law  which  would  entitle  him  to 
other  compensation  for  the  improvements  than  such  as  he  is  presumed  to  have 
received  from  the  increased  price  which  may  have  been  paid  for  the  land  at 
the  trustee^s  sale  on  account  of  the  improvements.  This  is  not  a  case  in 
which  a  defendant,  in  an  action  of  trespass  to  try  title,  is  entitled  to  compen- 
sation for  improvements  ma^ie  in  good  faith,  nor  is  it  a  case  in  which  a  vendor 
of  land,  through  an  executor  contract,  is  seeking  to  cancel  it  under  circum- 
stances which  raise  equities  in  favor  of  the  vendee. 
There  is  no  error  in  the  judgment,  and  it  will  be  affirmed. 


Lewis  v.  Seixick  et  al, 
{Supreme  Court  of  Texas.    December  S,  1887.) 

1.  Tbnanct  in  Common — ^Improvements — Homestead— Partition. 

Where  improvements  are  erected  at  the  joint  expense  of  the  co-tenants,  and  one 
of  them  occupies  the  improvements  by  consent  of  the  other,  and  claims  his  home- 
stead estate  therein,  if  the  land  is  afterwards  partitioned,  the  occupant  is  entitled 
to  his  homestead  estate,  and  the  other  co-tenant  is  entitled  to  half  of  the  value  of 
the' improvements  erected  at  the  joint  expense  of  both. 

2.  Same. 

In  an  faction  to  have  a  homestead  declared,  and  have  It  partitioned,  the  ooort 
charged :  **In  case  you  find  for  plaintiff  for  her  homestead,  find  that  plaintiff  is  only 
entitled  to  an  undivided  200  acres  out  of  the  original  1,920  acres,  and  for  an  undi- 
vided half  interest  in  and  to  the  improvements  erected  on  sadd  200  acres,  and  state 
the  amount  you  may  find  such  improvements  were  worth  at  date  of  deed  to  de- 
fendant. **  Held,  that  this  charge  does  not  direct  the  jury  to  make  partition  of  the 
property,  but  only  directe  them  upon  the  issues  of  fact  necessary  to  establish  the 
rights  of  the  parties,  and  to  enable  the  court  to  render  a  proper  judgment,  and  is 
therefore  proper. 
8.  Same. 

Where  the  verdict  of  the  jury,  in  an  action  to  recover  a  homestead,  under  the 
charge  of  the  court  fixed  the  value  of  the  improvements  erected  upon  plaintilTs 
homestead  at  the  time  the  defendant  purchased  from  the  co-tenant  of  the  plaintiff 
at  $1,400,  it  was  error  to  render  judgment  for  "one-half  of  all  the  improvements" 
-  situated  on  the  homestead,  defendant  since  his  purchase  having  erected  additional 
improvements  thereon. 
4.  Same. 

Where  the  court  has  fairly  submitted  to  the  iury  every  material  issue  made  by  the 
pleadinf^  and  evidence  in  an  action  to  have  a  homestead  declared  and  partitioned, 
and  correctly  instructed  them  on  the  law  applicable  thereto,  and  the  verdict  is  re- 
sponsive to  the  charge,  but  judgment  has  been  erroneously  rendered  for  a  half  in- 
terest in  certain  improvements  on  a  homestead,  instead  of  limiting  said  interest  to 
the  amount  fixed  by  the  verdict,  the  judgment  will  be  reformed  to  Uie  extent  of  lim- 
iting the  interest  recovered,  and  in  all  other  particulars  be  affirmed. 

Commissioners'  decision.     Appeal  from  district  court,  Uvalde  county. 

Hannah  L.  Sellick,  formerly  Howison.  joined  by  her  husband  D.  C.  Sellick, 
brought  this  suit  in  March,  1882,  against  appellant,  to  recover  an  undivided 
half  Interest  in  three  sections  of  land  in  Uvalde  county,  claiming  it  as  her 
property,  and  for  partition  with  appellant,  who,  it  was  admitted,  owned  the 
other  half  interest,  or  in  the  alternative  to  establish  her  homestead  right  to  200 
acres  in  section  126,  and  to  have  her  homestead  partitioned  and  set  apart  to 
her»  and  also  to  recover  rents.  James  Howison,  deceased,  was  the  husband 
v.78.w.no.9 — 43  ^  t 
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of  appellee  Hannah  Sellick,  and  owned  in  1877  an  undivided  half  interest  in 
tlie  three  sections  of  land,  and  W.  D.  Harrington,  father  of  appellee  Hannah 
Sellick,  owned  the  other  half  interest.  Howison,  with  the  assistance  and  hj 
the  consent  of  his  co-tenant,  Harrington,  built  a  house  and  other  improve- 
ments on  section  126  of  the  land,  Harrington  paying  part  of  the  costs  of  im- 
provements; and  that  he  and  his  wife  Hannah  lived  upon  it  as  their  home 
until  the  summer  or  fall  of  1877,  when  they  went  to  California  for  the  benefit 
qf  Howison's  health,  he  being  an  invalid.  A  judgment  by  default  was  ren- 
dered in  a  justice^s  court  of  Uvalde  county  on  the  26th  of  February,  1877,  in 
favor  of  McKinney  and  against  James  Howison,  for  $106.70,  on  which  exe- 
cution was  issued,  under  which  James  Howison^s  half  interest  in  the  three 
sections  of  land  was  sold  on  May  1,  1877,  by  Gkorge  S.  Johnson,  sheriff,  by 
Frank  Fox,  deputy,  to  J.  A.  Baker,  for  $130*  Baker  conveyed  the  land  to 
George  8.  Johnson  on  May  26, 1877,  and  Johnson  conveyed  the  land  to  appel- 
ant on  March  16,  1878.  Appellant  went  into  possession  of  the  land  under  his 
purchase  from  Johnson,  and  afterwards  purchased  the  Harrington  half  inter- 
ests in  the  three  sections  prior  to  his  purchase  of  the  Howison  half  interest 
from  Johnson;  the  case  was  tried  by  jury  April  9,  1884,  and  the  following 
verdict  returned:  '*  We,  the  jury,  find  for  plaintiff  an  undivided  interest  of 
two  hundred  acres  of  land  in  survey  ^o.  126;  also  one-half  interest  in  the  im- 
provements thereon,  the  whole  of  said  improvements  being  valued  at  fourteen 
hundred  dollars;  the  remainder  of  the  land  in  controversy,  for  defendant,  Wm. 
Lewis," — upon  which  judgment  was  entered  for  appellee  for  an  undivided  200 
acres  in  survey  No.  126,  640  acres,  patented  to  the  heirs  of  John  W.  Baylor; 
also  for  undivided  one-half  of  all  the  improvements  on  that  portion  of  the  land 
formerly  constituting  the  homestead  of  James  Howison  and  appellee  Hannah; 
and  decreeing  title  to  the  remainder,  1,120  acres,  to  appellant;  directing  par- 
tition of  the  200  to  appellee  Hannah  Sellick,  and  appointing  commissioners 
for  that  purpose;  directing  that  the  200  acres  be  selected  and  set  apart  so  as  to 
include  the  homestead  improvement  formerly  occupied  by  said  Hannah  and 
her  deceased  husband,  James  Howison,  and  that  the  200  acres  so  set  apart  be 
divided  into  two  equal  parts  according  to  quantity  and  value, — one  of  which 
the  commissioners  shall  allot  to  said  Hannah,  free  of  all  claims  of  appellant, — 
and  then  survey  from  said  land  another  tract  of  100  acres  of  average  value, 
adjoining,  if  practicable,  that  portion  of  the  homestead  tract  allotted  to  her, 
and  set  it  apart  also  to  said  Hannah;  directing  the  commissioners  to  report 
their  action  under  the  writ  of  partition  to  nextsucceeding  term  of  the  court;  and 
against  appellant  for  costs.  Both  parties  made  motions  for  new  trial,  which 
were  overruled.  Appellant  filed  assignment  of  errors,  and  perfected  his  ap- 
peal. Appellees  filed  no  assignment  of  errors.  Appellant  insists  upon  the 
following  grounds  of  error  assigned:  '*(2^  The  court  erred  in  instructing  the 
jury  that  if  they  found  for  plaintiffs  on  tneir  claim  of  homestead  they  would 
also  find  for  plaintiffs  one-half  interest  in  the  improvements  on  said  two  hun- 
dred acres  so  found  to  be  the  homestead  of  Mrs.  Sellick — First  Because  such 
homestead  could  not  be  set  apart  and  partitioned  until  after  appraisement  of 
and  report  of  commissioners  of  partition,  taking  into  consideration  quantity 
and  value  of  said  land.  Second.  Such  charge  indicated  to  the  jury  that  the 
portion  of  the  land  containing  the  improvements  should  be  set  aside  to  plain- 
tiffs as  homestead.  Plaintiffs  would  only  be  entitled  to  an  undivided  interest 
in  such  improvements  in  the  same  ratio  as  the  two  hundred  acres  bears  to  the 
whole  nineteen  hundred  acres,  which  is  five  to  forty-eight. "  **{b)  The  court 
erred  in  its  charge  (sections  21  and  23}  in  repeating  matters  before  given  in 
the  charge,  and  thereby  creating  upon  the  minds  of  the  jury  the  impression 
that  the  court  attached  peculiar  importance  to  that  portion  of  the  case,  and  is 
in  effect  a  charge  on  weight  of  testimony.  (6)  The  court  erred  in  entering 
judgment  for  plaintiffs  for  two  hundred  acres  out  of  section  126,  or  for  any 
specific  two  hundred  acres  out  of  any  specific  part  of  said  1,920  acres  desoribed 
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in  the  pleadings,  and  admitted  by  plaintiffs  to  be  held  in  common  as  an  un- 
divided interest  with  defendant.  Ninth  assignment  charges  the  court  with  ^- 
ror  in  rendering  judgment  for  plaintiff  for  one-half  of  all  the  improvements 
in  section  No.  126,  as  such  judgment  is  contrary  to  the  verdict,  which  ver- 
dict, in  response  to  the  twelfth  charge  of  the  court,  found  value  of  the  im- 
provements at  the  date  of  defendant  Lewis'  deed  from  Johnson  to  be  $1,400, 
and  the  judgment  awards  half  of  all  the  improvements  on  the  land  at  the  date 
of  judgment,  instead  of  $700,  one-half  of  amount  found  by  the  jury. 
Baker  dk  Archer,  for  appellant.    Ellis  <&  Dial,  for  appellees. 

Acker,  J.,  {c^fter  stating  the  facts  as  dbof>e*)  Appellees  brought  this  suit 
originally  for  the  recovery  of  an  undivided  half  interest  in  three  sections  of 
land  in  Uvalde  county,  and  for  partition  with  appellant,  who  was  admitted 
to  be  the  owner  of  the  other  half  interest.  Appellee  Hannah  L.  Sellick 
claimed  the  land  by  inheritance  from  her  deceased  husband,  James  Howison, 
through  a  child  that  survived  him,  but  now  deceased.  By  amended  pleading 
appellees  set  up  the  homestead  estate  of  200  acres  of  Mrs.  Sellick  in  section 
No.  126  of  the  land,  and  prayed  that  it  be  set  apart  to  her,  with  the  improve- 
ments thereon,  in  the  event  that  it  should  be  found  that  she  was  not  entitled 
to  recover  the  undivided  half  interest  in  the  three  sections.  It  appears  that  in 
1877  the  three  sections  were  owned  jointly  by  Harrington,  the  father  of  Mrs. 
Sellick,  and  James  Howison,  then  her  husband.  The  two  tenants  in  common 
built  a  residence  and  other  improvements  on  section  No.  126,  which  were  oc- 
cupied and  used  by  Howison  and  wife  as  their  home  until  in  the  summer  or 
fall  of  1877,  when  they  went  to  California  for  the  benellt  of  Howison's  health, 
where  he  died  in  December  following.  On  leaving  for  California  they  left  the 
keys  of  the  house  with  a  friend,  and  stated  that  they  would  return  as  soon  as 
Howison's  health  was  restored.  In  February,  1877,  a  judgment  was  obtained 
in  a  justice's  court  of  Uvalde  county  against  Howison  for  $106.70,  upon  which 
execution  was  issued,  and  Howison' s  half  interest  in  the  three  sections  of  land 
was  sold  thereunder  on  the  Ist  day  of  May,  1877,  to  one  Baker,  who  sold  to 
Johnson,  and  Johnson  conveyed  it  to  appellant  in  March,  1878,  for  the  recited 
consideration  of  $580.  Appellant  went  into  possession  of  the  land  under  his 
conveyance  from  Johnson,  and  afterwards,  in  1880,  purchased  Harrington's 
half  interest  in  the  three  sections,  and  expended  several  thousand  dollars  in 
adding  improvements  to  those  already  on  the  land. 

Appellant  contended  in  the  court  below  that  he  was  the  owner  in  fee  of 
both  the  Howison  and  Harrington  interests,  free  of  any  homestead  rights  in 
Mrs.  Sellick.  and  that  if  she  ever  had  such  rights  in  the  land  she  had  forfeited 
the  same  by  abandonment.  By  the  charge  of  the  court  the  questions  in  the  case 
were  fairly  submitted  to  the  jury;  the  most  material  questions  being  whether 
Howison  and  wife  had  acquired  a  homestead  estate  in  the  land,  and,  if  so, 
whether  they  had  abandoned  it;  and,  if  they  had  not  in  fact  abandoned  it, 
whether  the  conduct  and  declarations  of  Mrs.  Sellick  were  reasonably  calcu- 
lated to  induce  the  belief  that  the  homestead  estate  had  been  abandoned.  The 
court  charged  the  jury  to  the  effect  that  if  they  found  from  the  evidence  that 
Howison  and  wife  had  a  homestead  estate  in  the  land,  and  that  they  had  not 
abandoned,  and  further  found  that  Mrs.  Sellick  by  her  conduct  and  declara- 
tions had  not  induced  the  reasonable  belief  that  she  had  abandoned  her  home- 
stead estate,  then  they  would  find  in  her  favor  for  an  undivided  200  acres  of 
the  land,  and  also  find  the  value  of  the  improvements  upon  the  homestead  at 
the  time  appellant  went  into  possession  under  his  deed  from  Johnson.  The 
jury  returned  the  following  verdict:  "  We,  the  jury,  find  for  the  plaintiffs  an 
undivided  interest  of  two  hundred  acres  of  land  in  survey  No.  126;  also  one- 
half  interest  in  the  improvements  thereon,  the  whole  of  said  improvements 
being  valued  at  fourteen  hundred  dollars ;  the  remainder  of  land  in  controversy, 
for  defendant,  Wm.  Lewis."   Upon  this  verdict  the  court  rendered  judgment  in 


Digitized  by  VjOOQIC 


676  SOUTHWESTERN   BEPOBTEB.  [TeX. 

favor  of  appellees  for  an  undivided  200  acres  of  land  in  section  126,  and  also  for 
"an  undivided  one-half  of  all  the  improvements"  on  that  portion  of  the  land  for- 
merly constituting  the  homestead  of  Howison  and  wife,  decreeing  title  to  the 
remainder  of  the  land  to  appellant;  awarding  a  writ  of  pai-tltion^and  appoint- 
ing commissioners  to  set  apart  the  200  acres  so  as  to  include  the  improve- 
ments formerly  occupied  by  Mrs.  Sellick  and  her  former  husband ;  and  direct- 
ing that  the  commissioners  divide  the  200  acres  so  set  apart  into  two  equal 
parts,  according  to  value, — one  of  which  they  should  set  apart  to  Mrs.  Sellick, 
and  the  other  to  appellant;  and  also  to  allot  and  set  apart  to  Mrs.  Sellick 
another  tract  of  100  acres  contiguous,  if  practicable,  to  her  half  of  the  200 
acres  including  the  improvements;  and  that  the  commissioners  report  their 
action  under  the  writ  of  partition  to  the  next  succeeding  term  of  the  court. 
Under  the  directions  given  in  this  decree  it  would  be  the  duty  of  the  commis- 
sioners appointed  to  execute  the  writ  of  partition  to  set  apart  to  Mrs.  Sellick 
one-half  of  the  200  acres,  including  "  one-half  of  all  the  improvements  thereon, " 
and  if  they  found  that  the  200  acres  and  improvements  were  not  susceptible 
of  equitable  partition,  it  would  be  their  duty  to  make  that  fact  known  in  their 
report  to  the  court,  and  it  would  then  become  the  duty  of  the  court,  if  satis- 
fied that  the  land  and  improvements  could  not  be  equitably  divided,  to  order 
the  200  acres  and  improvements  sold,  and  the  money  arising  therefrom  to  be 
divided  between  the  co-tenants,  as  their  respective  interests  had  been  deter- 
mined in  the  decree  of  partition.  Eev.  St.  art.  3479.  Whether  set  apart  by  the 
commissioners,  or  sold  and  the  proceeds  divided,  in  either  event,  Mrs.  Sellick 
would  receive  one-half  of  the  value  of  all  the  improvements  on  the  land,  in- 
cluding those  erected  by  her  co-tenant,  to  which  she  contributed  nothing. 

We  need  not  here  inquire  whether  a  tenant  in  common  is  entitled  to  a  home- 
stead estate  in  land  thus  held,  for  it  is  settled  that  he  is.  Clements  v.  Lacy, 
51  Tex.  156.  And  that  the  homestead  estate  of  a  tenant  in  common  is  not 
confined  to  an  undivided  interest  in  the  200  acres  constituting  the  rural  home- 
stead, but  extends  to  an  undivided  interest  of  200  acres  out  of  the  interest 
owned  is  equally  well  settled.  Jenkins  v.  V'olz,  54  Tex.  639.  It  is  con- 
tended by  appellant  that  "the  court  erred  in  charging  the  jury  that  if  they 
found  for  Mrs.  Sellick  on  her  claim  of  homestead,  they  would  also  find  for 
her  one-half  interest  in  the  improvements  on  the  200  acres  found  to  be  her 
homestead. "  Upon  this  subject  we  find  that  the  court  gave  the  following  in- 
struction: "In  case  you  find  for  plaintiff  for  the  homestead,  find  that  plaintiff 
is  only  entitled  to  an  undivided  200  acres  out  of  the  original  1,920  acres  for- 
merly belonging  to  said  Harrington  and  Howison,  and  for  an  undivided  half 
interest  in  and  to  the  improvements  erected  on  said  200  acres  at  the  date  of 
the  deed  from  Johnson  to  Lewis,  and  also  state  the  amount  you  may  find  such 
improvements  were  worth  at  the  date  of  said  deed."  It  is  objected  that  this 
charge  is  erroneous  "  because  the  homestead  could  not  be  set  apart  and  parti- 
tion^ .until  after  the  appraisement  and  report  of  commissioners,"  and  fur- 
ther "because  the  court  indicated  to  the  jury  that  the  portion  of  the  land  con- 
taining the  improvements  should  be  set  aside  as  the  homestead,  while  plain- 
tiff would  only  be  entitled  to  an  undivided  interest  in  the  improvements  in 
the  same  ratio  as  the  200  acres  bears  to  the  1,920  acres."  By  our  Revised 
Statutes,  art.  2336,  it  is  provided  that  the  homestead  carries  with,  and  as  a 
part  of  it,  the  improvements  thereon.  One  tenant  in  common  may  lawfully 
go  upon  any  part  of  the  land,  establish  his  home,  and  erect  improvements 
thereon,  and,  when  the  common  lands  come  to  be  divided,  the  co-tenant  who 
has  enhanced  the  value  of  a  part  of  the  land  by  his  individual  efforts  and  ex- 
penditures is  entitled  to  have  allotted  to  him  the  portion  so  enhanced  in  value, 
or  as  much  of  it  as  equals  in  value  his  share  of  the  entire  tract,  independent 
of  the  improvements.  Where  improvements  are  erected  at  the  joint  expense 
of  the  co-tenants, — ^as  appears  to  have  been  done  by  Harrington  and  Howison 
in  this  case, — and  one  of  the  co-tenants  occupies  the  improvements  by  con- 
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sent  of  the  other,  and  claims  his  homestead  estate  therein,  if  the  land  is  aft- 
erwards partitioned,  we  think  the  occupant  is  entitled  to  have  bis  200  acres 
homestead  estate,  and  the  other  co-tenant  would  be  entitled  to  lialf  of  the 
yalue  of  the  improvements  erected  at  the  joint  expense  of  both.  The  views 
here  expressed  seem  to  us  to  be  in  accord  with  the  decisions  of  this  court  in 
the  cases  of  Clements  v.  Lacy,  and  Jenkins  v.  Volz,  supra.  They  are  cer- 
tainly in  accord  with  the  established  principles  of  equity.  We  do  not  think 
the  objections  made  to  the  charge  here  complained  of  are  tenable.  By  no  fair 
construction  can  it  be  regarded  as  directing  the  jury  to  make  the  partition 
of  the  property.  It  only  directed  the  jury  to  find  upon  tlie  issues  of  fact  nec- 
essary to  establish  the  rights  of  tlie  parties,  and  to  enable  the  court  to  render 
a  proper  judgment.  Considered  with  refereno^  to  the  entire  charge,  as  it 
should  be,  we  do  not  think  it  erroneous. 

Other  errors  assigned  are  immaterial,  and  need  not  be  noticed,  except  the 
ninth  assignment,  by  which  it  is  contended  that  the  court  erred  in  rendering 
judgment  for  '*  one-half  of  all  the  improvements"  situated  on  the  200  acres 
homestead.  By  his  purchase  from  Harrington  appellant  became  vest^nl  with 
all  the  rights  and  interest  which  his  vendor  had  in  the  land  and  improve- 
ments, and  erected  additional  improvements  upon  that  portion  of  the  land 
which  had  been  occupied  by  Howison  and  wife  as  a  homestead,  amounting  to 
several  thousand  dollars  in  value.  The  verdict  of  the  jury  under  the  charge 
of  the  court  fixed  the  value  of  the  improvements  that  were  on  the  land  at  the 
time  appellant  took  possession  under  his  deed  from  Johnson  at  $1,400,  and 
Mrs.  Sellick's  interest  in  the  improvements  should  be  limited  to  one-half  of 
of  that  amount.  We  think  the  court  erred  in  rendering  judgment  for  appel- 
lees for  one-half  of  all  the  improvements  on  the  land.  As  the  court  fairly 
submitted  to  the  jury  every  material  issue  made  by  the  pleadings  and  evi- 
dence, and  correctly  instructed  them  on  the  law  applicable  thereto,  and  the 
verdict  is  responsive  to  the  charge,  we  are  of  opinion  that  the  judgment  of  the 
court  below  should  be  reformed  to  the  extent  of  limiting  appellees'  interest  in 
the  improvements  to  $700,  one-half  the  total  value  found  by  the  jury,  and  that 
in  all  other  particulars  the  judgment  should  be  affirmed. 

It  does  not  appear  that  appellant  moved  in  the  court  below  to  reform  the 
judgment,  or  in  any  other  matter  called  the  attention  of  the  court  to  the  error 
indicated  in  this  opinion.  We  are,  therefore,  of  opinion  that  appellant  should 
pay  all  costs. 

Willie,  C.  J.  Report  of  the  commission  of  appeals  examined,  their  opin- 
ion adopted,  and  the  judgment  reformed  and  affirmed. 


Caldwell  et  al.  v.  Ballow. 

{Supreme  Court  of  Texas.    April  5, 1888.) 

Apfbait— REQUisrrBB  of  Bond— Conditions. 

Rev.  St.  Tex.  art.  1404,  requires  a  supersedeas  bond  to  be  ''oonditioned  that  the 
appellant,  or  plaintiff  in  error,  shall  prosecute  his  appeal  or  writ  of  error  with  ef- 
fect, and,  in  case  the  judgment  of  the  appellate  court  shall  be  against  him,  that  he 
shall  perform  its  jud^ent.  sentence,  or  decree,  and  pay  all  such  damages  as  said 
court  may  award  against  him.  A  plaintiff  in  error  gave  a  bond  conditioned  that 
the  obligors  "shall  comply  with  the  judgment,  order,  or  decree  of  the  supreme  court 
upon  such  writ  of  error,  and  pay  all  such  damages  as  may  be  awarded  against  him.  ^ 
Ueld,  that  this  bond  does  not  embrace  all  the  conditions  required  by  the  statute, 
and  the  writ  of  error  must  be  dismissed. 

Error  from  district  court,  Wichita  county. 

Motion  by  W.  H.  Ballow,  defendant  in  error,  to  dismiss  a  writ  of  error 
taken  by  G.  W.  Caldwell  and  others,  plaintiffs  in  error. 
Sparkman  d*  Wells,  for  plaintiffs  in  error. 
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Stayton,  C.  J.  This  is  a  motion  to  dismiss  a  writ  of  error  on  the  ground 
that  the  bond  is  not  conditioned  as  required  by  the  statute.  T))e  condition  of 
the  bond  is  that  the  obligors  "shall  comply  with  the  judgment,  order,  or  de- 
cree of  the  supreme  court  upon  such  writ,  and  pay  all  such  damages  as  may 
be  awarded  against  him. "  The  bond  was  evidently  intended  as  a  supersedecu 
bond,  which  the  statute  requires  to  be  "conditioned  that  such  appellant,  or 
plaintiff  in  error,  shall  prosecute  his  appeal  or  writ  of  error  with  effect,  and, 
in  case  the  judgment  of  the  appellate  court  shall  be  against  him,  that  he  shall 
perform  its  judgment,  sentence,  or  decree,  and  pay  all  such  damages  as  said 
court  may  award  against  him."  One  of  the  conditions  of  the  bond  required 
by  the  statute  is  entirely  omitted.  The  statute  is  plain,  and  compliance 
with  its  terms  easy,  and  we  are  not  to  presume  that  it  was  the  intention  of 
the  legislature  that  any  of  its  terms  or  conditions  should  be  dispensed  with. 
If  such  a  bond  does  not  literally  comply  with  the  statute,  it  must  fully  and 
clearly  embrace  all  the  conditions  presented  by  it.  Reid  v.  Feimandez,  52 
Tex.  379.  This  the  bond  before  us  does  not,  and  the  writ  of  error  must  be 
dismissed. 


Davis,  Collector,  t>.  Burnett. 
{Su%yreme  CwMt  of  Teocaa.    April  5, 1888.) 

1.  AppBAir— Bond— C08T8. 

An  appeal-bond  rec^uired  to  cover  double  the  amount  of  probable  costs,  to  be  fixed 
by  the  clerk,  is  sufficient  if  approved  by  the  clerk,  though  it  does  not  otherwise,  ap- 
pear that  the  bond  was  issued  for  such  sum. 

2.  Same— pRAcncB— Assignment  of  Errob. 

In  an  injunction  suit,  where  the  plea  questions  the  jurisdiction  of  the  court  on  the 
ground  of  the  small  sum  inyolyed,  an  assignment  of  error,  that  **the  court  erred  in 
overruling  the  defendant's  plea  to  the  jurisdiction, "  should  not  be  struck  from  the 
record  as  too  general. 

Appeal  from  district  court,  Wichita  county. 

Stayton,  C.  J.  The  appellee  moves  the  dismissal  of  the  appeal  in  this  case 
on  the  ground  that  it  does  not  affirmatively  appear  that  the  appeal-bond,  which 
is  only  for  costs,  is  in  a  sum  equal  to  double  the  costs  of  the  suit  in  the  district 
court  and  in  this  court,  as  fixed  by  the  clerk.  The  bond  is  for  $150,  and  is 
approved  by  the  clerk;  and  the  costs  in  the  court  below  are  only  $52.75. 

It  has  been  repeatedly  held  that  such  a  bond,  when  approved  by  the  clerk, 
is  sufficient,  although  it  does  not  appear,  otherwise  than  by  the  clerk's  ap- 
proval of  the  bond,  that  he  fixed  the  probable  amount  of  double  the  costs  of 
both  courts  at  the  sum  for  which  the  bond  is  given.  And,  that  there  may  be 
no  misundei*standing  as  to  this  in  the  future,  we  have  thought  proper  now  to 
announce  in  writing  the  rule. 

It  is  further  urged  that  certain  of  the  assignments  of  error  are  too  general, 
and  we  are  asked  on  this  account  to  strike  them  from  the  record.  The  first 
assignment  of  error  will  illustrate  the  several  assignments,  and  the  matters 
to  which  they  relate.  The  first  assignment  is:  "The  court  erred  in  overrul- 
ing the  defendant's  plea  to  the  jurisdiction. "  This  is  an  injunction  suit,  and 
the  plea  questions  the  jurisdiction  of  the  court  on  the  ground  that  the  sum 
involved  does  not  amount  to  more  than  S500.  The  assignment  presents  the 
question  of  which  revision  is  sought  as  clearly  as  this  could  well  be  done. 
The  other  assignments  are  of  the  like  certainty,  when  considered  with  refer- 
ence to  the  matters  to  which  they  relate.  It  is  not  expected  that  assignments 
of  error  will  be  argumentative,  and  it  is  enough  that  they  clearly  present  the 
very  point  of  which  revision  is  sought. 

The  two  motions  will  be  overrul^. 
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VooRHiES  et  al  v.  City  of  Houston. 
{Supreme  Cowrt  of  Texas.    March  23, 1888.) 

1.  MuNiOTPAL  Corporations— Inbbbtednsss  of— Power  to  Tax— Const.  Tbx.  Art.  11, 

«6. 

Const.  Tex.  art.  11, 1 6,  which  authorizes  cities  to  levy  taxes  necessary  "to  pay 
the  interest,  and  provide  a  sinking  fund,  to  satisfy  anv  indebtedness  heretofore 
legally  undertaken, "  has  reference  to  debts  existing  at  the  adoption  of  the  consti- 
tution, and  a  city  may  levy  any  tax  necessary  thus  to  provide  for  such  a  debt,  though 
its  charter  limits  its  taxing  power  to  2  per  cent,  ad  valorem, 

2.  Bamb. 

Const.  Tex.  art.  11,  S  6.  authorizing  cities  to  levy  any  tax  necessary  *'to  pay  the 
interest,  and  provide  a  sinking  fund,  to  satisfy  any  indebtedness  heretofore  legally 
undertaken,  ^  has  reference  to  debts  existing  at  the  adoption  of  the  constitution, 
and  is  not  affected,  as  to  such  debts,  by  section  5.  limiting  the  taxing  power  of  cities 
to  2X  per  cent.,  the  latter  section  controlling  only  debts  contracted  after  the  adop- 
tion of  the  constitution. 
8.  Same— Indebtedness  of— Mandamus  to  Compel  Tax  Levy. 

A  creditor,  who  has  obtained  a  judgment  against  a  city  which  Is  authorized  by 
the  constitution  of  its  state  to  lev^  sufficient  taxes  to  i>ay  all  legal  debts  is  entitled 
to  a  mandamvs  to  compel  a  sufficient  levy  to  pay  such  judgment ;  and  the  fact  that 
there  are  certain  uncollected  taxes  levied  for  creditors  generally,  does  not  limit  the 
right  of  such  creditor  to  a  pro  rata  payment  from  such  funds. 

Appeal  from  district  court,  Harris  county;  James  Masterson,  Judge. 

Action  brought  by  Elizabeth  Yoorhies  et  al.  against  the  mayor,  aldermen, 
etc.,  of  the  city  of  Houston,  to  revive  a  judgment  against  the  city,  and  to  se- 
cure a  writ  of  mandamus  for  the  payment  of  the  same.  The  court  dismissed 
the  application,  and  plaintiffs  appeal. 

W,  C.  Oliver,  for  appellants.    Hutclieson,  Carrington  &  Sears,  for  appellee. 

Stayton,  C.  J.  This  action  was  brought  by  appellants  to  revive  a  judg- 
ment for  $13,639.60,  interest  and  costs,  rendered  in  their  favor  against  the 
appellee  in  the  district  court  for  Harris  county  on  November  29, 1881.  They 
also  seek  a  writ  of  mandamus  to  enforce  the  payment  of  the  judgment  to  be 
rendered.  The  judgment  which  the  appellants  seek  to  revive  and  enforce 
was  rendered  on  part-due  coupons  for  interest  due  on  bonds  executed  July  1, 
1876,  in  pursuance  of  an  ordinance  passed  December  10.  1875,  which  was  ap- 
proved by  an  act  of  the  legislalure  passed  May  30,  1876.  At  the  time  the 
ordinance  referred  to  was  passed,  the  appellee  had  a  large  outstaijding  indebt- 
edness, and  the  purpose  of  the  ordinance  was  to  consolidate  this  by  taking  up 
the  outstanding  bonds  with  bonds  authorized  by  the  ordinance  to  issue.  The 
bonded  debts  of  the  city  known  as  the  "market-house"  and  "ship-channel" 
bonds  were  not  embraced  in  the  outstanding  debts  which  might  be  replaced  by 
the  bonds  authorized  by  the  ordinance  to  ^ssue.  The  appellants  obtained  a 
judgment,  which  they  seek  to  revive  and  enforce,  on  coupons  to  bonds,  issued 
under  the  ordinance  referred  to,  in  lieu  of  bonded  Indebtedness  existing  be- 
fore the  ordinance  was  passed.  The  ordinance  provided  "that  one  per  cent,  on 
the  assessment  on  the  ad  valorem  taxes  of  the  city  shall,  and  the  same  is  hereby, 
set  apai-t  annually,  and  specially  reserved  for  the  purpose  of  paying  the  interest, 
and  creating  a  sinking  fund,  for  the  redemption  of  the  bonds  provided  for  in 
this  ordinance,  and  before  their  maturity."  The  ordinance  further  provided 
that  any  sum  in  excess  of  that  necessary  to  meet  interest  should  create  a  sinking 
fund  for  the  redemption  of  the  bonds  to  be  issued,  which  might  be  invested, 
when  there  was  as  much  as  $5,000  on  hand,  in  the  purchase  of  bonds  of  that 
issue.  The  ordinance  was  expressly  made  a  part  of  the  contract  with  all  per- 
sons who  should  accept  bonds  authorized  by  it  to  issue,  and  nothing  had  been 
paid  on  the  judgment  sought  to  be  revived,  although  the  tax  of  1  per  cent, 
was  duly  levied  for  the  years  1879-1884,  and  of  this  there  was  outstanding 
and  uncollected  the  sum  of  $112,686.  The  same  tax  seems  to  have  been 
levied  for  subsequent  years.     There  are  part-due  coupons,  on  the  same  series 
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of  bonds  held  by  appellants,  amounting  to  $350,000.  It  is  admitted  that  the 
sum  to  be  raised  by  the  1  per  cent,  tax  authorized  by  the  ordinance  is  insuf- 
licient  to  pay  the  interest  annually  on  the  series  of  bonds  of  which  appellants* 
are  a  part.  The  city  levies  a  1  per  cent,  tax,  and  applies  the  proceeds,  so  far 
as  collected,  pro  rata  upon  all  its  bonded  indebtedness,  of  which  there  is  other 
than  that  evidenced  by  the  series  of  bonds  issued  under  the  ordinance  before 
referred  to.  The  only  other  ad  valorem  tax  levied  by  the  city  is  a  tax  of  1  per 
cent,  which  it  levies  and  applies  to  its  current  expenses  which  cannot  be  met 
through  a  less  tax.  It  is  shown  that  the  city  has  no  means  of  paying  Its 
bonded  indebtedness  otherwise  than  through  an  ad  valorem  tax,  and  that  it 
refuses  to  levy  such  a  tax,  for  all  purposes,  in  excess  of  2  per  cent.  The  pe- 
tition prayed  for  a  judgment  for  the  sum  due  on  the  former  judgment,  and 
for  a  writ  of  mandamus  commanding  the  municipal  corporation  to  collect  the 
uncollected  taxes  at  once,  so  far  as  the  same  can  be  done,  and  out  of  the  col- 
lections so  made  pay  the  judgment  to  be  rendered,  with  interest  and  costs; 
and,  in  case  enough  of  the  taxes  uncollected  cannot  be  collected  to  satisfy  the 
Judgment,  that  it  be  commanded  forthwith  to  levy  and  collect,  upon  property 
witiiin  the  city  subject  to  an  od  valorem  tax,  sufficient  to  pay  the  judgment 
in  full.  After  entering  a  judgment  in  favor  of  appellants  for  the  sum  due 
them  on  the  former  judgment,  the  judgment  proceeds  as  follows:  "It  further 
appearing  to  the  court  that,  at  the  time  of  the  issuance  of  the  series  of  bonds 
on  part  of  which  series  this  suit  is  brought,  the  charter  of  defendant  limited 
its  taxing  power  to  two  per  cent,  per  annum,  and  does  now  so  limit  it,  and  it 
f urtlier  appearing  that  said  defendant  had  levied  taxes  to  said  limit,  the  man- 
damus requiring  defendant  to  levy  a  special  tax  sufficient  to  pay  said  judg- 
ment, interest,  and  costs,  is  hereby  denied.''  "And  it  appearing  to  the  court 
that  there  remained  uncollected,  under  the  levies  of  one  per  cent,  laid  for  the 
series  of  bonds  of  which  plaintiffs  are  a  part,  for  the  several  years  1879, 1880, 
1881, 1882,  1883,  and  1884,  taxes  amounting  in  the  aggregate  to  the  sum  of 
$112,680,  and  that  the  same  are  due  and  uncollected  on  account  of  bond  tax, 
and  that  plaintiffs'  judgment  herein  of  $18,144  is  entitled  t-o  share  ^ro  rata 
with  $350,000  of  like  series  of  past-due  coupons,  the  court  here  now  orders, 
decrees,  and  directs  that  said  defendant  pay  at  once  to  said  plaintiffs,  or  their 
attorney  of  record,  the  sum  of  $5,841.66,  being  said  pro  rata^  and  all  costs  of 
suit  out  of  the  first  moneys  collected  on  account  of  said  tax  levies  of  bond  tax 
for  said  years  1879,  1880,  1881,  1882,  1888,  and  1884,  after  payment  of  the 
Judgment  this  day  rendered  in  cause  No.  12,044,  in  ih^ot  of  Luther  C.  Voorhies 
y.  The  Mayor^  etc.,  of  Houston,  the  payment  of  which  is  hereby  decreed  to 
have  priority  over  this  judgment."  No  question  exists  as  to  the  validity  of 
the  debt  the  appellant  seeks  to  enforce,  nor  of  the  inability  of  the  appellee  to 
pay  the  interest  on  the  series  of  bonds  of  which  the  appellants  hold  a  part, 
with  the  interest  on  its  other  bonded  indebtedness,  from  a  tax  of  1  per  cent, 
on  the  property  within  the  city  subject  to  an  ocf  valorem  tax. 

The  first  assigment  of  error  is:  '*  The  court  erred  in  holding  that  the  charter 
of  the  city  of  Houston  (defendant  herein)  limited  the  taxing  power  of  defend- 
ant to  two  per  centum  per  annum  ad  valorem  of  the  assessed  value  of  the 
property  of  said  defendant,  the  debt  for  which  an  additional  tax  levy  was 
sought  having  been  contracted  before  the  adoption  of  the  constitution  now 
in  force;  because  the  constitution  of  the  state  of  Texas,  art.  11,  §  6,  provides, 
'  that  counties,  cities,  and  towns  are  authorized,  in  such  manner  as  now  or 
may  be  hereafter  provided  by  law,  to  levy,  assess,  and  collect  the  tax  neces- 
sary to  pay  the  interest,  and  provide  a  sinking  fund,  to  satisfy  any  indebted- 
ness heretofore  legally  made  and  undertaken;  but  such  taxes  shall  be  assessed 
and  collected  separately  from  that  Levied,  assessed,  and  collected  for  curient 
expenses  of  municipal  governments,  and  shall,  when  levied,  specify  in  the  act 
of  levying  the  purposes  therefor;  and  such  taxes  may  be  paid  in  the  coupons, 
bonds,  or  other  indebtedness  for  payment  of  which  such  tax  may  have  been 
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levied.'"  The  city  of  Hoaston  was  chartered  by  a  special  act  passed  Angust 
2,  1870,  and  that  provides  ''that  it  may  assess  and  collect  annua]  and  direct 
tax  upon  all  property,  real  and  personal,  situated  and  being  within  the  limits 
of  the  corporation,  not  exceeding  two  per  cent.  €td  valorem. "  It  is  contended 
that  this  fixes  the  power  of  the  city,  and  limits  It  to  the  assessment  of  a  tax 
of  2  per  cent.,  beyond  which  it  cannot  go  without  further  legislative  authori- 
zation; and,  furthermore,  that  for  no  purpose  whatever  could  the  legislature 
legally  authorize  it  to  levy  a  tax  exceeding  2^  per  cent.  This  is  based  on  sec- 
tion 5,  art.  11,  Const.,  which  provides  that  ''cities  having  more  than  ten 
thousand  Inhabitants  may  have  their  charters  granted  or  amended  by  special 
act  of  the  legislature,  and  may  levy,  assess,  and  collect  such  taxes  as  may  be 
authorized  by  law ;  but  no  tax  for  any  purpose  shall  ever  be  lawful  for  any 
one  year  which  shall  exceed  two  and  one-half  per  cent,  of  the  taxable  prop- 
erty of  such  city,  and  no  debt  shall  ever  be  created  by  any  city  unless  at  the 
same  time  provision  be  made  to  assess  and  collect  annuidly  a  sufficient  sum 
to  pay  the  interest  thereon,  and  create  a  sinking  fund  of  at  least  two  per  cent, 
thereon. "  It  may  be  that  a  city  such  as  is  contemplated  by  this  article,  whose 
charter  places  a  limit  on  the  amount  of  tax  it  may  levy,  could  not  exceed 
this,  and  levy  to  the  extent  of  '2}  percent.,  for  the  purposes  contemplated  by 
that  article,  without  some  further  authorization  by  law  to  do  so.  That  such 
authority  might  be  given  by  a  general  law  passed  by  the  legislature,  and  ap- 
plicable to  that  class  of  cities,  would  not  be  questioned.  A  law  of  that  char- 
acter would  become,  in  effect,  a  part  of  the  charter  of  every  city  to  which  it 
was  applicable.  If  such  a  power  be  given,  in  particular  cases,  by  the  consti- 
tution itself,  then  such  cities  may  exercise  it  without  any  act  of  the  legisla- 
ture, although,  under  a  charter  in  force  when  the  constitution  was  passed, 
the  rate  of  maximum  taxation  was  fixed  at  less  than  2^  per  cent.  Section  6, 
art.  11,  copied  in  the  assignment  of  error,  expressly  authorizes  all  counties, 
cities,  and  towns  "to  levy,  assess,  and  collect  the  taxes  necessary  to  pay  the 
interest,  and  provide  a  sinking  fund,  to  satisfy  any  indebtedness  heretofore 
legally  made  and  undertaken. "  If  the  limitation  on  taxation  found  in  section 
5,  art.  11,  has  any  application  to  the  succeeding  section,  even  then  it  is  very 
clear  that  under  the  latter,  without  further  authorization,  any  county,  city,'  or 
town,  for  the  purpose  mentioned,  might  levy  a  tax  not  exceeding  2^  per  cent., 
if  this  was  necessary  to  pay  interest,  and  provide  a  sinking  fund,  to  satisfy  a 
debt  legaUy  contracted  before  the  adoption  of  the  constitution ;  and  so,  although 
the  charter  of  such  city  or  town,  enacted  before  the  adoption  of  the  constitu- 
tion, placed  a  limit  on  its  power  within  the  sum  necessary  to  be  levied  and 
collected  for  the  purpose  mentioned.  What  we  have  said  of  section  6,  art. 
11,  is  true  of  section  7  of  the  same  article.  If,  then,  a  tax  of  2^  per  cent, 
would  be  sufficient  to  enable  the  city  of  Houston  to  meet  the  interest,  and 
create  a  sinking  fund,  to  satisfy  its  indebtedness  legally  created  before  the 
adoption  of  the  constitution,  there  can  be  no  doubt  of  its  power  to  levy  to  this 
extent  if  necessary.  That  the  debt  which  the  appellant  seeks  to  have  paid  is 
one  within  the  meaning  of  the  constitution,  "heretofore  legally  made  and 
undertaken."  we  do  not  doubt.  In  the  state  of  the  record  before  us,  we  can- 
not undertake  to  determine  whether  a  tax  of  2^  per  cent.,  with  other  taxes 
authorized  to  be  levied  and  collected,  will  be  sufficient  to  pay  the  current  ex- 
penses of  the  city,  and  meet  the  interest  and  principal  of  its  bonded  indebted- 
ness. 

The  inquiry  then  arises  whether  the  limit  of  taxation  imposed  by  section  5 
has  application  to  section  6.  The  one,  taken  literally,  proposes  to  place  a 
limit  on  taxation  which  such  cities  as  are  contemplated  by  it  may  levy  and 
collect  for  any  purpose  whatsoever;  but  within  this  are  included  taxes  to  raise 
money  to  meet  current  expenses,  as  well  as  to  raise  money  to  pay  interest  and 
discharge  such  debts  as  the  municipal  government  might  contract  after  the 
adoption  of  the  constitution.    The  other  relates  exclusively  to  debts  legally 
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made  and  undertaken  before  the  constitution  was  adopted,  and  provides  bow 
tbe  money  necessary  to  discharge  them,  with  interest  accruing,  shall  be  raised. 
This  section  also  contains  a  limitation  on  the  taxing  power,  not  determined, 
however,  by  a  named  per  centum,  but  by  a  sum  necessary  to  pay  and  satisfy 
any  indebtedness,  including  principal  and  interest,  legally  existing  at  the  time 
the  constitution  was  adopted.  A  sum  necessary  to  pay  and  satisfy  a  debt  is 
necessarily  a  sum  sufllcient  to  pay  such  debt.  It  also  recognizes  the  fact  that 
the  preceding  section  that  provided  for  the  levy  of  taxes  to  meet  current  ex- 
penses, as  does  the  preceding  section,  evidences  that  debts  to  be  created  in  the 
future  must  be  provided  for  under  the  limitation  contained  in  it.  The  decla- 
ration of  the  purpose  for  which  taxes  might  be  levied  under  section  6,  together 
with  the  fixing  of  a  limitation  on  the  exercising  of  this  power,  bounded  only 
by  the  sum  sufficient,  in  the  given  case,  to  pay  the  class  of  indebtedness  to 
wliich  it  relates,  evidences  that  it  was  not  thought  by  the  framers  of  the  con- 
stitution that  a  means  for  paying  the  debts  of  counties,  cities,  and  towns  out- 
standing at  the  time  the  constitution  was  adopted  had  been  provided  in  any 
other  part  of  the  constitution ;  for  had  this  been  done,  or  thought  to  have  been 
done,  section  6  would  never  have  been  inserted,  for  in  such  a  case  its  only 
effect  would  be  to  declare  that  a  county,  city,  or  town  might  pay  a  valid  past 
indebtedness.  Such  a  declaration  in  a  constitution  would  be  as  unusual  as 
unnecessary,  and  but  the  assertion  of  an  intention  not  to  destroy  existing  con- 
tracts. It  is  not  to  be  presumed  that  any  part  of  the  constitution  was  not 
deemed  necessary,  or  intended  not  to  have  effect,  nor  that  one  part  was  in- 
tended to  defeat  the  operation  of  another,  but  on  the  contrary  that  it  was  in- 
tended effect  should  be  given  to  every  part  of  it.  When  there  may  be  a  seem- 
ing conflict,  it  is  the  duty  of  a  court  to  ascertain  the  true  intention,  and  to 
give  effect  to  it.  The  subjects  to  which  sections  5,  6,  art.  11,  relate,  seem  to 
be  different,  and  must  be  deemed  so,  as  one  of  them  relates  to  taxation  gen- 
erally, and  necessarily  embraces  the  subject  of  municipal  taxation  for  the  pur- 
pose of  raising  funds  to  meet  current  municipal  expenses,  and  to  pay  debts  to 
be  incurred  after  the  adoption  of  the  constitution;  while  the  other  only  pro- 
vides for  taxation  to  raise  funds  to  meet  indebtedness  existing  when  the  con- 
stitution was  adopted.  This  being  so,  no  violence  is  done  to  the  constitution 
in  refusing  to  apply  the  limitation  found  in  section  5  to  the  subject  of  section 
6,  which  declares  the  limitation  that  shall  be  applied  to  that  which,  from  the 
nature  of  the  subject,  could  not  be  limited  by  a  given  per  cent,  of  an  ad  va^ 
lorem  tax.  If  the  construction  contended  for  by  the  appellee  were  adopted, 
the  constitution  might  in  some  cases  render  impossible  the  legal  exercise  of 
the  power  expressly  given  by  section  6,  art.  11,  and  thus  the  obligation  of  con- 
tracts be  impaired,  in  violation  of  the  constitution  of  the  United  States,  which 
operates  upon  state  constitutions  as  well  as  the  acts  of  the  legislature.  Von 
Hoffman  v.  Cityo/QuincyA  Wall.  535;  Gunn  v.  Barry,  15  Wall.  611;  U.  8. 
V.  Jefferson  Co,,  7  Cent.  Law  J.  130.  The  contention  in  this  case  illustrates 
the  difficulties  that  might  grow  out  of  the  construction  contended  for,  and  it 
will  not  be  presumed  that  it  was  intended  to  place  in  the  constitution  a  pro- 
vision which  might  lead  to  such  results.  Section  4,  art.  11,  Const.,  provided 
for  the  levy  and  collection  of  taxes  to  meet  the  current  expenses  of  cities  and 
towns  having  a  population  of  less  than  10,000  inhabitants,  and  placed  on  this 
a  limit;  but  it  made  no  provision  for  debts  of  such  cities  and  towns  created 
before  the  adoption  of  the  constitution,  and  then  existing.  Such  debts,  how- 
ever, were  provided  for  by  section  6,  art.  11,  as  well  as  by  section  9,  art.  8, 
and  by  the  amendment  made  thereto,  and  adopted  August  14,  1883.  This, 
again,  but  illustrates  the  fact  that  the  constitutional  provisions  in  reference 
to  taxation  for  municipal  current  expenses  and  future  indebtedness  was, 
throughout,  kept  separate  from  the  provisions  conferring  power,  and  regulat- 
ing the  mode  in  which  such  indebtedness,  existing  at  the' time  the  constitu- 
tion was  adopted,  should  be  paid.    Throughout,  in  the  one  case,  the  limit  of 


Digitized  by  VjOOQIC 


Tex.]  VOOBHIE8  V.  CITY   OF  HOUSTON.  683 

taxation  was  absolutely  determined  by  a  fixed  rate  that  could  not  be  exceeded, 
wliile  in  the  other  tlie  limit  was  measured  only  by  the  amount  of  the  existing 
debt.  To  give  effect  to  sections  5,  6,  art.  11,  the  former  must  be  held  to  reg- 
ulate taxation  to  raise  money  for  current  expenses,  and  to  meet  future  indebt- 
edness which,  under  the  constitution,  may  be  created,  and  in  no  manner  to 
operate  as  a  limitation  on  the  power  of  taxation  conferred  by  section  6,  which 
relates  only  to  such  taxation  as  is  necessary  to  raise  means  to  pay  municipal 
debts  existing  at  the  time  the  constitution  was  adopted.  If  the  tax  necessary 
to  be  levied  to  meet  the  current  expenses  of  the  city,  and  pay  the  interest  and 
provide  a  sinking  fund  to  satisfy  its  bonded  indebtedness,  does  not  exceed  a 
tax  of  2^  per  cent.,  then  there  can  be  no  claim  that  the  maximum  of  the  tax 
provided  by  section  5  may  not  be  levied  when  it  becomes  necessary  to  do  so  to 
pay  debts  existing  at  the  time  the  constitution  now  in  force  was  adopted,  un- 
der the  authorization  given  by  section  6,  notwithstanding  the  charter  of  the 
city  does  not  provide  for  the  levy  and  collection  of  taxes  exceeding  2  per  cent. 
We  are  further  of  the  opinion,  if  it  be  necessary  to  levy  a  tax  exceeding  2^ 
per  cent.,  in  order  to  raise  funds  to  pay  such  debts,  that  section  6,  art.  11, 
gives  the  power  to  do  this.  We  are  further  of  the  opinion  that  the  power 
conferred  by  the  section  last  mentioned  must  be  exercised  by  a  county,  city,  or 
town,  when  called  upon  to  do  so  by  one  holding  a  claim  that  he  is  entitled  to 
have  paid  through  taxation  authorized  by  it.  The  power  thus  conferred  is 
not  one  which  a  municipal  corporation  may  or  not  use,  in  its  discretion,  but 
one  given  to  secure  rights  to  individuals,  which  it  must  exercise  when  it  be- 
comes necessary  to  do  so  for  the  protection  of  such  rights,  {SupercUors  v.  U. 
8.,  4  Wall.  446;)  and,  on  failure  to  do  so,  it  becomes  the  plain  duty  of  the 
courts  to  compel  the  exercise  of  this  power. 

The  other  assignments  of  error  relate  to  the  ruling  of  the  court  below  hold- 
ing that  the  appellant  was  entitled  only  to  a  pro  rata  of  the  uncollected  taxes. 
The  grounds  upon  which  a  creditor  should  be  restricted  to  a  pro  rata  pay- 
ment, we  are  of  the  opinion,  do  not  exist  in  this  case.  If  there  be  a  fund  to 
which  more  than  one  creditor  is  compelled  to  look  as  the  only  source  from 
which  their  claims  can  be  paid,  and  this  be  insufficient  to  pay  all  in  full,  then 
it  is  manifestly  just,  none  of  the  claims  having  a  preference,  that  tlie  f  uhd 
should  be  distributed  pro  rata.  When,  however,  there  is  a  means  through 
which  all  the  creditors  may  be  paid  in  full,  the  reason  for  directing  a  pro  rata 
payment  does  not  exist,  and  that  one  creditor,  by  the  exercise  of  a  higher  de- 
gree of  diligence  than  exercised  by  another,  may  secure  payment  at  an  earlier 
day  than  does  the  other,  furnishes  no  reason  why  such  olher  creditor,  much 
less  the  debtor,  should  be  heard  to  complain  because  a  pro  rata  payment  was 
not  directed.  As  we  have  already  seen,  the  city  has  power  to  levy  such  taxes 
as  are  necessary  to  satisfy  every  debt  legally  made  and  undertaken,  existing 
at  the  time  the  present  constitution  was  adopted,  and  there  can  be  no  pre- 
tense of  its  want  of  ability  to  raise  means  sufficient  to  pay  in  full  every  debt 
of  that  character.  The  fact  that  there  are  some  uncollected  taxes  does  not 
give  to  other  creditors  not  before  the  court  any  right  to  a  part  of  the  particu- 
lar fund  to  be  realized  from  their  collection,  and  especially  so  when  it  appears 
that  the  uncollected  taxes  were  not  levied  for  the  benefit  of  any  particular 
creditor,  or  class  of  creditors,  but  for  creditors  generally  who  held  parts  of  the 
bonded  indebtedness  of  the  city.  If,  however,  other  creditors  could  be  heard 
to  object  to  the  payment  in  full  of  the  claim  of  appellant  out  of  the  fund  to  be 
realized  from  the  taxes  now  uncollected,  the  appellee  cannot  be  heaid  to  in- 
sist that  the  court  below  ought  not  to  have  directed  other  than  a  pro  rata  pay- 
ment to  be  made  to  the  appellants.  There  is  no  difference,  in  this  respect, 
between  taxes  levied  and  uncollected,  and  taxes  that  may  be  levied  hereafter. 
In  City  of  Galena  v.  Amy,  5  Wall.  709,  which  was  a  case  much  like  the  pres- 
ent, the  peremptory  writ  of  mandamua  had  issued  in  favor  of  a  creditor,  and 
it  was  insisted  before  the  supreme  court  of  the  United  States,  by  the  city,  that 
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it  was  error  not  to  direct  the  taxes  directed  to  be  collected  to  be  distributed 
among  all  the  creditors  holding  similar  claims.  In  that  case  the  court  said: 
'*It  is  insisted  that  the  city  owes  a  large  amount  of  other  debts,  and  that,  if 
those  taxes  are  collected,  the  other  creditors  will  be  entitled  to  share  in  the 
distribution  of  the  proceeds.  It  is  not  competent  for  the  respondents  to  make 
this  objection.  When  any  other  creditor  complains,  in  a  proper  proceeding, 
and  asks  that  the  funds  be  marshaled,  it  will  be  time  enough  to  consider  the 
subject."  After  rendering  judgment  in  favor  of  appellants  for  the  sum  due 
them,  a  peremptory  writ  of  mandamus  should  have  been  awarded,  command- 
ing the  appellee,  and  all  of  its  officers  charged  with  the  duty  of  levying,  as- 
sessing, and  collecting  taxes,  and  disbursing  funds  received  therefor,  at  once 
to  collect  the  uncollected  taxes  levied  to  meet  the  interest,  and  create  a  sinking 
fund,  to  satisfy  its  bonded  indebtedness,  and  out  of  the  fund  so  collected  to 
pay  the  judgment  in  favor  of  appellants,  with  all  interest  and  costs  due 
thereon,  next  after  the  judgment  in  favor  of  Luther  C.  Yoorhies,  named  in 
the  judgment,  was  satisfied;  and  in  the  event  the  judgment  was  not  paid 
from  sums  so  to  be  collected,  within  90  days  from  the  service  of  the  writ,  that 
then  the  appellee  should  levy,  cause  to  be  assessed  and  collected,  a  tax  on  all 
property,  real  and  personal,  within  the  city  and  subject  to  taxation,  sufficient 
to  satisfy  the  judgment,  which  should  be  collected  as  soon  as  the  mode  pro- 
vided by  law  will  permit;  and  the  money,  when  collected,  to  be  applied  at 
once  to  the  payment  of  the  judgment,  interest,  and  costs.  Procedure  by  indi- 
vidual creditors  for  the  collection  of  such  a  claim  must  necessarily  be  harrass- 
ing  ajid  attended  with  unnecessary  expense,  but  the  courts  have  no  power  to 
deny  relief  to  any  one  entitled  to  it;  and,  if  the  city  desires  to  avoid  such  an- 
noyance, it  may  do  so  by  collecting  a  sufficient  sum  to  meet  the  present  claims 
of  creditors,  and  paying  them,  and  by  pursuing  a  like  course  in  the  future. 
The  record  illustrates  the  embarrassment  under  which  the  appellee  labors, 
and  its  heavy  weight  of  debt;  but  this  was  voluntarily  contracted,  and,  when 
called  upon  to  enforce  its  payment,  the  courts  have  a  simple  duty  to  perform, 
from  which  seeming  hardships  cannot  be  permitted  to  direct  them. 

The  judgment  of  the  court  below  will  be  reversed,  and  the  cause  remanded, 
with  instructions  to  that  court  to  enter  such  a  judgment  as  is  above  indicated 
should  have  been  rendered.  It  is  further  directed  that  the  court  make  inquiry 
as  to  who  fill  the  several  offices  that  will  be  charged  with  the  doing  of  these 
acts  commanded, to  be  performed,  and  t&at  its  writs  be  directed  to,  and  served 
upon,  such  persons,  as  well  as  upon  the  municipal  corporation.  It  is  so  or- 
dered. 


FREiBERa  et  al.  v.  Maqalb. 

(Supreme  Court  of  Texas.    February  24, 1888.) 

L  MoRTOAOBS— FuTUiui  Indbbtbdnsss—Subsiqxtsnt  PuBOHASflBS— NonoB. 

A  mortgage  expressly  providing  that  it  shall  secore  future  indebtedness  of  the 
mortgagor  of  any  kind  will  protect  the  mortgagees,  who  have  guarantied  and  made 
subsequent  payments  of  debts  of  the  mortgagor  of  a  different  nature  from  those 
named  in  the  mortgage,  as  against  subsequent  purchasers  With  notice  of  the  mort- 
gage. 

2.  Samb— NonoB— Plbadiito. 

A  petition  of  a  mortgagee  alleging  that  purchasers  of  the  mortgaged  property 
took  with  knowledge  of  the  mortgage,  states  a  cause  of  action  against  such  pur- 
chasers without  alleging  that  the  mortgage  had  been  recorded. 

8.  Same— Copt  of  Mobtoaob  as  Exhibit. 

The  failure  of  a  copy  of  a  mortgage,  which  has  been  made  an  exhibit  in  a  case 
simply  to  prove  the  contents  of  the  original,  to  show  the  date  of  filing,  will  not  af- 
ford ground  for  a  demurrer  to  a  petition  setting  forth  the  date  of  depositing  the 
original  with  the  clerk. 

Appeal  from  district  court,  Gralveston  county;  W.  H.  Stewart,  Judge. 
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Action  by  Freiberg,  Klein  &  Go.  against  S.  J.  Flannigan  and  W.  S.  David- 
son, partners  under  the  firm  name  of  **  J.  F.  Magale, "  for  the  conversion  of  cer- 
tain personal  property.  The  case  was  dismissed  on  the  ground  that  plaintiffs' 
petition  stated  no  cause  of  action.    Plaintiffs  appeal. 

Scott  &  Levi,  for  appellants.  Davis  dS:  Davidson  and  F.  D.  Minor,  for  ap- 
pellee. 

Willie,  C.  J.  Appellants  sued  S.  J.  Flannigan  and  W.  S.  Davidson,  part- 
ners under  the  firm  name  of  *'J.  F.  Magale,"  to  recover  the  value  of  certain 
personal  property  alleged  to  belong  to  the  appellants,  and  to  have  been  con- 
verted by  the  appellees  to  their  own  use.  Demurrers  were  sustained  to  the 
petition  below,  and,  the  plaintiffs  having  declined  to  amend,  the  cause  was 
dismissed.  The  plaintiffs  appealed  to  this  court.  The  petition  alleged  that 
T.  J.  Owens,  being  indebted  to  plaintiffs  in  the  sum  of  $1,750,  gave  his  note 
therefor,  dated  March  29,  1888,  payable  September  1, 1883«  and  at  the  same 
time  executed  a  mortgage  upon  the  property  in  controversy  to  secure  its  pay- 
ment, as  well  as  the  payment  of  any  other  indebtedness  that  might  thereafter 
accrue  from  Owens  to  the  plaintiffs  by  reason  of  the  sale  of  merchandise,  or 
in  any  other  manner;  said  mortgage  to  continue  in  force  till  canceled  in  writ- 
ing by  the  plaintiffs.  A  copy  of  the  mortgage  was  made  an  exhibit  to  the 
petition .  It  was  further  alleged  that  the  original  mortgage  was  filed  March 
So,  1883,  with  the  county  clerk  of  Galveston  county,  to  1^  kept  among  the 
chattel  mortgages.  After  the  execution  of  the  mortgage,  Owens  became  in- 
debted to  plaintiffs  in  various  ways,  and  among  others,  by  reason  ot  their 
guaranty  and  payment  of  the  following  debts,  viz. :  To  Beers  &  Kennison, 
$25.87,  assumed  April  30,  1885,  and  paid  June  18,  1885;  to  J.  Hourigan, 
$125,  guarantied  April  17,  1885,  and  paid  August  3,  1885;  to  Galveston  Gas 
Company,  $36.50,  guarantied  prior  to  May  8, 1885,  paid  October  8,  1885. 
Plaintiffs  further  alleged  that  on  May  8,  1885,  Owens  made  a  bill  of  sale  of 
the  property  to  the  appellees,  which  was  recorded  in  Galveston  county  May 
20, 1885 ;  but  Owens  still  retained  possession  of  the  property.  It  is  alleged  that 
the  appellees  had  actual  notice  of  this  mortgage  at  the  time  they  purchased 
the  goods  from  Owens;  that  after  May  8,  1885,  Owens  paid  off  all  the  debts 
due  to  appellants,  with  the  exception  of  the  three  above  mentioned,  aggre- 
gating $187.37.  The  existence  of  the  mortgage  in  full  force  at  the  date  of  the 
bill  of  sale  is  alleged ;  also  a  foreclosure  sale  under  it  of  the  property  in  con- 
troversy, and  a  purchase  thereat  by  the  appellants.  Prayer  is  made  for  a  re- 
covery of  the  value  of  the  property,  etc. 

It  is  claimed  by  the  appellees  that  the  demurrers  were  properly  sustained, 
first,  because  the  petition  does  not  allege,  and  the  exhibit  does  not  show,  that 
after  the  instrument  was  executed  and  acknowledged,  it  was  forthwith  de- 
posited in  the  oflice  of  the  county  clerk  of  Galveston  county.  The  petition 
does  allege,  as  we  have  seen,  that  on  the  day  after  the  execution  of  the  mort- 
gage it  was  deposited  with  the  county  clerk  of  Galveston  county  to  be  kept 
among  the  chattel  mortgages.  This  is  what  the  statute  requires  to  be  done 
in  order  to  give  such  an  instrument  validity  as  against  the  creditor  of  the 
mortgagor,  and  as  against  subsequent  purchasers  and  mortgagees  or  lien- 
holders  in  good  faith.  BrotTiers  v.  Mundell,  60  Tex.  246.  It  is  true  that  the 
copy  attached  to  the  petition  dops  not  contain  an  indorsement  as  to  the  filing 
of  the  mortgage;  but  it  was  not  attached  in  verification  of  the  allegations  of 
the  petition  as  to  such  filing,  but  to  sustain  the  allegations  as  to  the  contents 
of  the  instrument.  The  petition  avers  that  a  moHgage  containing  certain 
stipulations  was  executed  by  Owens,  and  refers  to  the  exhibit  to  establish  the 
averment;  it  then  alleges  that  the  mortgage  was  deposited  with  the  clerk  the 
next  day  after  its  execution,  but  makes  no  reference  whatever  to  the  exhibit 
to  sustain  this  allegation.  The  mortgage  sustains  the  allegations  as  to  its 
contents.    Had  it  contradicted  or  been  inconsistent  with  them,  the  exhibit, 
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and  not  the  pleading,  would  control.  It  was  not  appealed  to  for  the  purpose 
of  showing  what  was  done  with  the  mortgage  after  it  was  executed,  and 
hence  its  absence  of  any  indorsement  as  to  ite  filing  does  not  disprove  the 
averment  of  the  petition  as  to  its  being  properly  deposited  with  the  county 
clerk.  When  the  mortgage  was  thus  deposited  and  filed,  the  duty  of  the 
mortgagee  as  to  protecting  creditors  of  the  mortgagor,  and  purchasers  and 
lienholders  claiming  under  him,  ceased,  and  he  was  not  bound  to  see  that 
the  clerk  performed  his  duty  in  making  the  entries  and  index  required  by  the 
slatute.  Notice  dates  from  the  time  the  mortgage  is  filed,  and  not  from  tlie 
time  tlie  index  and  entries  are  made.  But  the  petition  was  sufilcient  with- 
out reference  to  its  allegations  as  to  the  filing  of  the  mortgage.  The  appellees 
claimed  by  purchase  from  Owens,  subsequent  to  the  date  of  the  mortgage; 
and  the  petition  alleges  that  they  had,  at  the  date  of  the  sale  to  them,  actual 
notice  of  the  existence  of  the  mortgage.  In  Brothers  v.  Mundell^  supra,  it 
was  held  by  this  court  that  the  statute  makes  a  clear  distinction  between  cred- 
itors of  the  mortgagor,  and  subsequent  purchasers  or  lienholders  under  him. 
As  to  the  former,  the  deposit  of  the  mortgage  is  absolutely  necessary  to  give 
it  validity;  but,  as  to  the  latter,  the  mortgage  is  valid,  if  they  have  actual 
notice  of  its  existence.  The  statute  requires  that  they  shall  be  purch&<«ers  in 
good  faith, — a  provision  not  made  in  reference  to  creditors. 

But  the  appellee  claims  that  the  mortgage  does  not  secure  the  debts  for 
which  the  trustee  sold  the  property;  that  the  mortgage  could  not  secure  fut- 
ure debts,  and,  if  it  could,  the  future  debts  contemplated  by  the  mortgage 
were  to  be  of  the  same  kind  provided  for  in  terms  by  the  mortgage.  A  mort- 
gage can  be  made  to  cover  future  debts,  and  such  a  mortgage  will  be  good 
not  only  between  the  parties,  but  as  to  purchasers  from  the  mortgagor  with 
notice  of  the  mortgage.  A  mortgage  providing  for  the  security  of  future 
debts  puts  persons  dealing  with  the  mortgagor  in  reference  to  the  mortgaged 
property  upon  notice  that  such  debts  may  exist  and  bind  the  property.  They 
must  inquire  as  to  this  fact,  or  purchase  at  their  peril.  1  Jones,  Mortg.  §§ 
364, 370-372;  Lovelace  v.  Webh,  62  Ala.  271;  Witczirtshi  y.JSverman,  61  Miss. 
846.  The  present  mortgage  provides  for  the  securing  of  future  indebtedness. 
We  do  not  think  that  the  character  of  this  indebtedness  was  limited.  It  was 
contemplated  that  debts  should  accrue  by  reason  of  the  sale  of  goods,  but  not 
from  this  cause  alone.  The  mortgage  expressly  provides  that  indebtedness 
of  any  kind  shall  be  secured  by  it.  It  then,  to  place  the  matter  beyond  doubt, 
provides  for  debts  to  accrue  in  any  other  manner  than  had  been  already 
stated.  It  then  authorized  a  foreclosure  on  failure  of  Owens  to  pay  at  ma- 
turity any  indebtedness  then  due  him  to  the  mortgagees.  These  frequent 
repetitions  leave  no  doubt  that  the  instrument  was  intended  to  cover  every 
character  of  debt  that  Owens  might  in  future  owe  to  the  mortgagees  during 
the  existence  of  the  mortgage.  Owens  became  indebted  to  Freiberg,  Klein  & 
Co.  on  the  30th  of  April,  1&5,  on  account  of  their  having  agreed  to  pay  for 
his  benefit  to  Beers  &  Kennison  $25.87,  the  amount,  of  a  premium  upon  a 
policy  of  insurance,  and  on  the  17th  of  April,  1885,  he  became  indebted  to 
them,  because  they  assumed  the  payment  of  rent  for  his  benefit.  From  the 
allegations  of  the  petition  it  seems  they  made  these  debts  their  own,  which 
gave  them  a  claim  against  Owens  for  the  amount  thus  assumed.  These  debts 
were  afterwards  paid  by  the  appellants.  We  think  the  absolute  liability  and 
obligation  to  pay  these  amounts  for  the  use  and  benefit  of  Owens,  created 
such  an  indebtedness  to  them  as  was  contemplated  in  the  mortgage,  and  that 
the  appellees  bought  with  notice  of  this  fact,  and  took  the  goods  subject  to 
the  incumbrance  thus  created  in  favor  of  the  appellants.  It  does  not  seem 
from  the  allegations  of  the  petition  that  Freiberg,  Klein  &  Co.  did  no  more 
than  become  sureties  for  Owens,  but  that  they  became  primarily  liable  for 
the  debts.  The  other  debt  arose  from  a  guaranty,  and  before  payment,  after 
the  purchase  by  the  appellees  of  the  goods  in  controverey ;  but  it  will  not  be 
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necessary  for  the  purposes  of  the  demurrers  to  inquire  whether  this  state  of 
facts  produced  such  a  debt  from  Owens  to  the  appellants  as  came  within  the 
terms  of  the  moi-tgage.  We  conclude  that  the  court  erred  in  sustaining  the 
demurrers  to  the  petition,  and  for  this  error  the  judgment  is  reversed,  and 
the  cause  remanded. 


Galveston,  H.  &  S.  A.  Ry.  Co.  v,  Ryon  et  ah 
{Supreme  CouH  of  Teocas,    February  21, 188S.) 

Railboab  Ck>BfPANiEs— Injobies  to  Pebsons  oh  Track— (Contributory  Nbolioenob. 
A  railway  company  is  not  liable  for  the  death  of  one  killed  by  its  cars,  while  walk- 
ing or  standing  on  its  track,  where  the  person  killed  is  guilty  of  negligence  in  going 
on  the  track,  and  nothing  has  supervened  from  the  time  he  went  on  the  track  untu 
the  time  of  the  accident  to  relieve  the  original  act  of  its  culpability,  unless  the  com- 
pany's servants  actually  saw  him  on  the  track,  and  failed  to  use  reasonable  dili- 
gence to  prevent  the  train  from  running  over  him.^ 

Commissioners'  decision.  Appeal  from  district  court.  Fort  Bend  county; 
W.  H.  BuRKHART,  Judge. 

This  suit  was  brought  by  the  widow  and  five  minor  children  of  John  Ryon, 
deceased,  who  was  struck  by  an  engine  while  on  or  near  appellant's  track, 
between  stations  and  not  at  any  crossing,  and  so  injured  that  he  died.  Ver- 
dict and  judgment  for  ;$13, 722.50.  The  following  outline  of  the  facts  and 
circumstances  attending  and  surrounding  the  accident  is  extracted  from  ap- 
pellee's brief,  and  adopted  as  correct:  On  the  day  he  was  killed,  Ryon,  who 
lived  in  Richmond,  had  been  gathering  corn  on  the  Worthington  farm,  which 
li^s  adjoining  and  south  of  appellant's  track,  and  about  a  mile  east  from  liich- 
mond.  A  public  road  leads  from  Worthington's  farm,  coming  out  of  his 
gate  crosses  the  railroad  to  the  north  side,  and  runs  in  a  somewhat  round- 
about way  to  Richmond.  A  shorter  way,  used  by  the  people  around,  is  by  a 
path  from  the  gate  which  goes  along  the  edge  of  the  railroad  ditch  on  its  south 
side  for  some  400  yards,  then  enters  inside  the  railroad  fence,  where  there  is 
a  plank  off,  and  crosses  the  track  to  the  north,  and,  running  inside  the  rail- 
road fence,  leads  into  the  town,  which  is  just  west  of  the  Br^os  river.  On 
the  day  in  question  it  had  been  raining,  and  the  dirt  road,  the  longer  route, 
was  muddy  and  sticky,  while  the  road-bed  was  high  and  dry.  Leaving  the 
farm,  Hyon  started  home  by  way  of  the  path,  on  foot,  and  was  killed  by  the 
passenger  train  on  top  of  the  embankment,  where  the  path  crosses  from  the 
south  to  the  north  side.  An  eye-witness  stated  that,  when  struck  by  the  en- 
gine, he  was  standing  on  the  end  of  a  cross-tie,  on  the  south  side,  facing 
rather  towards  Hichmond,  scraping  the  mud  from  his  feet,  and  looking  down 
at  his  feet.  Ryon  was  deaf,  but  could  hear  such  a  sound  as  the  whistle  of 
an  engine,  while  he  could  not  hear  the  roar  and  rumbling  of  a  moving  train. 
The  train  was  moving  rapidly,  and  was  behind  time.  Ko  signal  of  warning 
was  given,  nor  was  the  speed  of  the  train  slackened,  the  train-men  stating  in 
excuse  for  this  that  no  one  of  them  saw  Ryon,  nor  knew  he  was  on  the  track 
until  his  body  was  fiung  up  by  the  cow-catcher  onto  the  pilot.  From  the 
Brazos  river  bridge  to  where  Ryon  was  killed  is  550  yards,  and  is  a  straight, 
open  stretch,  so  that  one  looking  down  the  track  from  the  bridge  could  not 

>  One  who  goes  upon  a  railroad  track  without  license  of  the  company  is  a  trespasser, 
and  guilty  of  such  contributory  negligence  as  will  defeat  recovery  for  injuries  received 
through  the  negligence  of  employes  of  the  company  in  failing  to  discover  him.  The 
company  is  onljr  hable  for  the  wanton  conduct  or  reckless  carelessness  of  its  servants 
after  the  situation  of  the  trespasser  is  perceived.  Railway  Co.  v.  Monday,  (Ark.)  4  S. 
W.  Rep.  782;  Baumeester  v.  Railroad  Co.,  (Mich.)  34  N.  W;  Rep.  414.  See  Railroad  Co. 
V.  Smith,  (Ga.)  3  S.  E.  Rep.  397;  Masser  v.  Railway  Co.,  (Iowa,)  27  N.  W.  Rep.  776,  and 
note ;  Scheflaer  v.  Railway  Co.,  (Minn.)  21  N.  W.  Rep.  711:  May  v.  Banking  Co.,  (Ga.) 
4  S.  E.  Rep.  830;  Nichols'  Adm'r  v.  Railroad  Co.,  (Ky.)  6  S.  W.  Rep.  339:  Kennedy  v. 
Railroad  Co.,  (Colo.)  16  Pac.  Rep.  210;  Railroad  (;o.  v.  Colman's  Adm'r,  (Ky.)  6  S.  W. 
Rep.  438;  Strong  v.  Railroad,  (Miss.)  3  South.  Rep.  465. 
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avoid  seeing  a  man,  or  even  a  smaller  object,  if  on  the  track  where  Byon  was 
struck.    At  the  time  of  the  injury  the  conductor  was  taking  up  tickets,  the 
engineer  was  out  on  the  engine  oiling  the  cups,  the  fireman  was  shoveling 
coal,  and  no  one  was  watching  the  track.    Ryon  was  struck  at  a  point  just 
opposite  his  brother's  butcher  pen,  through  whose  field  the  railroad  here  runs, 
and  400  yards  from  tlie  public  crossing  at  Worthington's  gate.    It  was  shown 
that,  when  the  engineer  is  out  on  the  engine,  the  fireman  is  in  charge  of  the 
engine,  and  is  charged  with  the  duty  of  watching  the  track  ahead;  and  it  also 
appeared  that  from  Hichmond  to  the  next  station  the  railroad  runs  through 
farms  and  fields,  with  residences  and  cabins  all  along,  wtiile  several  public 
roads  cross  it  within  that  distance.    The  assignments  of  error  relied  on  are  as 
follows:   **Fir8t.  The  verdict  and  judgment  should  have  been  for  defend- 
ant, because  the  evidence  is  not  sufficient  in  law  to  entitle  the  plaintiffs  to  re- 
cover, the  undisputed  facts  showing  that  there  was  no  negligence  of  defendant 
or  its  servants.    Second.  The  verdict  and  judgment  should  have  been  for  de- 
fendant, because  the  evidence  is  not  sufficient  in  law  to  entitle  plaintiffs  to 
recover,  the  undisputed  facts  showing  that  Byon  was  grossly  negligent,  and 
careless  of  his  own  safety,  in  going  on,  or  standing  or  walking  upon,  the  rail- 
road track  away  from  a  station  or  public  crossing,  and  where  said  track  was 
fenced,  without  using  his  senses,  or  any  precaution  whatever,  to  preserve  or 
protect  himself  in  such  dangerous  position.    Third,  The  court  erred  in  giv- 
ing the  following  charge  asked  by  plaintiff's  attorney:  *If  you  believe  from 
the  evidence  in  this  case  that  in  Fort  Bend  county,  on  or  about  September 
14,  1885,  the  defendant  railway  company's  locomotive  or  engine,  drawing 
defendant's  train  of  cars,  ran  against  and  personally  injured  John  B.  Byon, 
and  that  such  personal  injury  caused  said  Byon's  death,  and  that  such  injury 
was  caused  by  the  gross  negligence  or  carelessness  of  the  servant  or  servants 
of  defendant  operating  said  train  and  locomotive,  (or  engine,)  and  that  plain- 
tiff is  the  widow  of  said  Byon,  and  the  mother  of  his  children,  as  alleged  in 
her  petition,  then  you  will  find  a  verdict  for  the  plaintiff,' — because  said 
charge  submits  to  the  jury  an  issue  not  raised  by  the  evidence,  there  being 
no  evidence  in  the  case  of  gross  negligence  or  carelessness  of  defendant  or 
its  servants.     Pourth.  The  court  erred  in  giving  the  following  charge  to  the 
jury,  asked  by  plaintiff's  attorney:  « If  you  believe  from  the  evidence  that 
said  Byon,  by  his  own  negligence,  contributed  to  his  injury,  you  will  find  for 
the  defendant;  but,  in  considering  the  question  of  whether  Byon  contributed 
to  his  own  injury  or  not,  if  you  believe  that  Byon  was  guilty  of  negligence 
in  going  upon  the  track  of  defendant,  but  that  this  was  the  remote  and  not 
the  proximate  cause  of  his  injury,  and  if  you  further  believe  from  the  evi- 
dence that  the  proximate  cause  of  Byon's  injury  was  that  the  defendant's  serv- 
ants, after  it  became  known  to  them  that  Byon  was  on  the  track,  or  after 
they  might  have  known  that  he  was  there  by  the  use  of  a  reasonable  watchful- 
ness, and  was  in  danger  of  being  injured,  did  not  use  any  care,  or  that  they 
used  such  little  care  as  to  justify  the  belief  that  they  were  indifferent  as  to 
whether  Byon  was  hurt  or  not,  to  prevent  the  injury  to  Byon,  you  will  find 
for  the  plaintiff;  that  is  to  say,  that,  in  order  to  charge  the  defendant  with 
liability  for  the  injury  done  to  Byon  while  Byon  was  on  defendant's  track  at 
a  point  between  stations  and  not  at  a  public  crossing,  you  must  believe  from 
the  evidence  that  defendant's  employes  in  charge  of  the  engine  and  train  had 
knowledge  of,  or  by  any  of  the  slightest  watchfulness  might  have  compre- 
hended, the  situation,  and  have  avoided  the  danger  by  the  ordinary  use  of 
the  means  in  their  power,  and  that  they  failed  to  use  those  means  to  prevent 
the  inflicting  of  the  injury  on  Byon, — because  the  question  cf  remote  or  prox- 
imate cause  does  not  arise  out  of  the  facts  in  evidence,  and  because  it  appears 
by  the  evidence,  without  dispute,  that  Byon's  presence  on  the  track  was  not 
known  to  defendant's  servants,  and  therefore  the  question  whether  they  were 
indifferent  as  to  whether  Byon  was  hurt  or  not  does  not  arise  in  the  case,  and 
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because  said  charge  puts  the  whole  burden  of  care  and  responsibility  for  tha 
preservation  and  safety  of  said  Ryon  upon  defendant,  without  reference  to 
the  duty  resting  upon  hira  to  preserve  and  protect  himself.  Fifth,  The 
court  erred  in  giving  the  following  charge,  asked  by  plaintiff's  attorney:  •  Per- 
sons operating  a  railroad  train,  seeing  a  man  on  their  track  in  the  direction 
their  train  is  going,  have  a  right  to  presume  that  he  will  step  off  in  time  to 
avoid  a  collision;  but,  even  though  such  person  be  at  the  time  a  trespasser 
on  the  track,  he  is  entitled  to  have  some  warning  given  him  by  the  railway 
employes, — that  is,  such  warning  as  would  reasonably  alarm  his  fears,  and 
cause  him  to  leave  the  track ;  and  if  those  operating  the  train  so  see  a  person^ 
and  fail  to  give  such  reasonable  warning,  the  railroad  company  would  be 
liable  for  the  injury,  if  any,  inflicted  on  such  person,' — because  it  appears  by 
the  evidence,  without  dispute,  that  defendant  or  its  servants  did  not  know 
that  Ryon  was  on  the  track,  and  because  said  charge,  even  as  an  abstract 
proposition,  is  not  a  correct  statement  of  the  law.  Sixth,  The  court  erred  in 
refusing  the  following  charge  asked  by  defendant:  •  Between  stations  and 
public  crossings,  a  railroad  track  belongs  exclusively  to  the  railroad  company, 
and  persons  who  ride  or  walk  thereon  are  trespassers,  and  they  do  so  subject 
to  the  risks  incident  to  so  hazardous  an  undertaking;  and,  if  injured  by 
a  train  of  the  company,  there  is  no  liability  unless  the  injury  is  willfui.' 
Seventh,  The  court  erred  in  refusing  the  following  charge  asked  by  defend- 
ant: «If,  from  the  evidence  in  this  case,  you  believe  that  John  Ryon,  the 
party  who  is  alleged  to  have  been  killed  by  defendant's  train,  was  upon  the 
track  of  defendant  at  a  point  between  stations  and  public  crossings,  then  said 
Ryon  was  a  U^spasser;  and,  in  order  to  render  defendant  liable  in  damages 
for  his  injury  or  death,  it  must  be  shown  that  defendant's  servants,  operating 
the  train  by  which  plaintiff  alleges  the  said  Ryon  was  killed,  had  knowledge 
of  the  peril  in  which  said  Ryon  had  placed  himself,  or  the  equivalent  of  such 
knowledge,  at  least  long  enough  before  the  injury  inflicted,  to  have  enabled 
them  to  form  an  intelligent  opiiiion  as  to  how  the  injury  might  hQ  avoided 
and  to  apply  the  remedy.'  Tenth,  All  foregoing  matters  were  made  grounds 
of  a  motion  for  a  new  trial,  as  well  as  the  further  ground  that  the  verdict 
and  judgment  were  contrary  to  the  law  and  evidence,  and  without  evidence 
to  support  them,  and  the  court  erred  in  not  granting  a  new  trial." 
E,  P.  Hill,  for  appellant.     Pearson  &  McCamly,  for  appellees. 

Maltbib,  J.,  {after  stating  the  facts  as  above,)  The  courts  hold,  almost 
without  a  dissent,  that  a  person  guilty  of  negligence  contributing  to  his  in- 
jury may  recover,  notwithstanding  his  own  negligence,  if  the  defendant,  after 
discovering  plaintiff's  danger,  fails  to  use  ordinary  care  to  avoid  injuring  him. 
But  in  general,  where  the  defendant  owes  the  plaintiff  no  duty,  and  is  not 
aware  of  his  danger,  though  the  discovery  might  have  been  made  by  the  exer- 
cise of  ordinary  prudence  on  the  part  of  defendant,  no  recovery  can  be  had. 
In  Sympkins^  Case,  54  Tex.  615,  it  was  held  that  if,  after  Sympkins  went  on 
the  track  of  defendant,  he  was  stricken  down  in  a  fit,  and  was  thus  run  over 
by  the  train,  that  his  negligence  in  going  onto  the  track  was  only  a  remote 
cause  of  his  injury;  and  that  a  providential  occurrence  intervening,  broke  the 
causal  connection  between  the  original  act  of  negligence  Hnd  the  injury,  and 
that  therefore  the  defendant  would  be  liable  for  the  injury,  if  its  servants 
failed  to  use  ordinary  diligence  to  discover  the  plaintiff  while  lying  on  the 
track  in  a  helpless  condition.  In  the  case  of  Railway  Co,  v,  O^Donnell,  58 
Tex.  27,  and  other  cases  of  infant  trespassers,  negligence  was  not  imputed, 
on  account  of  the  want  of  discretion  in  sucli  persons,  and  the  roads  were  held 
liable  on  account  of  failing  to  use  ordinary  diligence  to  discover  the  person  on 
its  track,  and  prevent  his  injury;  but  no  case  in  Texas  has  ever  held  a  rail- 
road company  liable  for  failing  to  discover  a  sane  man,  who  was  on  its  track 
without  right,  and  under  circumstanoes  that  rendered  the  act  of  being  on  it 
v.Ts.w.no.^ — 44 


Digitized  by  VjOOQIC 


690  SOUTHWESTERN   REPORTER.  [TeX. 

negligence  contributing  proximately  to  the  injury. «  Negligence  is,  as  a  gen- 
eral rule,  a  question  of  fact,  and  often  depends  upon  a  variety  of  facts  and 
circumstances.  A  person  who  trespasses  upon  the  lands  of  another  is  not  neo- 
essarily  guilty  of  negligence.  Marble  v.  Hoss,  124  Mass.  44.  Kegligence  is 
the  opposite  of  prudence;  and  acts  habitually  done  by  prudent  persons  cannot 
be  logically  characterized  as  negligent.  It  is  a  fact  widely  known  that  pru- 
dent persons,  as  occasion  may  require,  cross  railroad  tracks  at  places  other 
than  public  crossings;  and  the  mere  fact  that  one  may  cross  at  such  place* 
would  not  make  it  negligent,  though  were  he  to  do  so  when  trains  were  ap- 
proaching, or  without  looking  and  listening,  it  would  doubtless  be  an  act  of 
negligence.  The  supreme  court  of  Wisconsin,  in  a  case  where  a  girl  seven 
years  old  was  injured  in  crossing  a  railroad  track  not  at  a  public  crossing, 
after  observing  that  negligence  is  generally  a  question  of  fact,  use  this  lan- 
guage, which  meets  with  our  approval:  "The  plaintiff  also  offered  to  prove, 
in  effect,  that  persons  living  near  the  track  west  of  the  depot,  and  other  peo- 
ple, men  and  women  and  children,  had,  for  some  years  immediately  before  the 
accident,  been  in  the  habit  of  pacing  back  and  forth — up  and  down — on  the 
same  pathway  and  in  the  same  direction  where  the  little  girl  went  at  the  time 
she  was  hurt,  and  that  they  had  been  so  accustomed  to  pass  daily  and  hourly 
for  several  yeai*s,  all  of  which  was  excluded.  This  excluded  evidence,"  the 
court  say,  "tended  to  prove  an  implied  consent  or  license  on  the  part  of  de- 
fendant that  persons  might  pass  on  foot  along  the  switch-path,  and  across  the 
side  track,  to  the  public  street;  and  the  mere  fact  that  other  children  had  been 
ordered  off  the  track  would  not  conclusively  prove  that  no  such  consent  or 
license  had  been  given.  If  such  custom  existed,  and  men,  women,  and  chil- 
dren were  daily  and  hourly  passing  over  the  same  pathwa:^,  it  certainly  had 
an  important  bearing,  not  only  on  the  question  of  whether  Rosa  was  guilty 
of  contributory  negligence,  but  whether  defendant  was  exercising  ordinary 
care  at  the  time."  Totonley  v.  Railway  Co.,  4  Amer.  &  Eng.  B.  Gas.  567, 11 
N.  W.  Rep.  55. 

John  Ryon,  the  husband  and  father  of  appellees,  died  of  injuries  inflicted 
by  appellant's  engine  while  he  was  standing  on  the  end  of  a  cross-tie,  looking 
at  his  feet,  and  scraping  the  mud  off  of  them.  The  accident  occurred  in  Fort 
Bend  county,  on  the  east  side  of  the  Brazos  river,  550  yards  from  the  railroad 
bridge,  and  400  yards  from  where  the  railroad  crosses  the  public  road  at  Wor- 
thington's.  From  the  Brazos  river  bridge  to  where  Ryon  was  killed,  the  ground 
is  open,  level,  and  unobstructed,  and  a  pei-son  could  be  easily  seen  at  that  point 
from  the  bridge;  and  an  engine  at  the  bridge  could  also  have  been  plainly  seen 
from  that  point.  Ryon  was  a  farmer  residing  at  Richmond,  on  the  west  side 
of  the  river;  had  been  at  work  that  day  in  a  field  south  of  the  place  where  he 
was  killed,  and  was  then  on  his  way  home.  It  had  been  raining,  and  the 
road  to  Richmond  was  muddy  and  rather  circuitous.  There  was  a  nearer  and 
dryer  route  over  a  footpath  along  the  grade,  which  Ryon  had  been  traveling, 
and  which  crossed  the  track  at  the  place  where  he  stopped  to  clean  the  mud 
off  of  his  shoes.  The  train  was  behind  time;  was  running  at  from  2 J  to  25 
miles  an  hour,  wh.ich  was  faster  than  usual.  No  whistle  was  blown  or  bell 
rung  on  this  occasion.  The  time  from  the  bridge  to  where  the  accident  oc- 
curred, at  25  miles  an  hour,  was  about  35  seconds.  Ryon  was  partially  deaf; 
could  not  hear  the  rumbling  of  the  train,  but  could  hear  a  whistle  or  the  ring- 
ing of  a  bell.  His  route  was  through  cultivated  fields,  and  there  were  seveml 
houses  between  where  he  was  hurt  and  Richmond.  The  track  along  where 
the  path  ran  was  fenced,  but  a^lank  had  been  knocked  off,  and  persons  passed 
through  the  opening  when  traveling  the  path.  Ko  one  saw  Ryon  when  he 
was  struck  by  the  engine;  but  he  was  seen  walking  along,  a  very  short  while 
before,  by  the  side  of  the  track.  It  was  in  evidence  that  the  fireman,  engi- 
neer, and  Cimductor  were  engaged  at  their  several  duties  from  the  time  the 
train  arrived  at  the  bridge  until  after  the  accident  occurred,  and  that  none  of 
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them  discovered  Ryon  uittil  after  he  was  injured,  for  the  reason  that  none  of 
them  looked  ahead.  Upon  this  state  of  facts,  the  court,  among  other  things, 
charged  the  Jury  as  follows:  '*If  you  believe  from  the  evidence  that  said  Ryon, 
by  h&  own  negligence,  contributed  to  his  injury,  you  will  find  for  the  defend- 
ant; but,  in  considering  the  question  whether  Ryon  contributed  to  his  own  in- 
jury or  not,  if  you  believe  that  Ryon  was  guilty  of  negligence  in  going  upon 
the  track  of  defendant,  but  that  this  was  the  remote  but  not  the  proximate 
cause  of  his  injury,  and  if  you  further  believe  from  the  evidence  that  the 
proximate  cause  of  Ryon's  injury  was  that  defendant's  servants,  after  it  be- 
came known  to  them  that  Ryon  was  on  the  track,  or  after  they  might  have 
known  he  was  there  by  reasonable  watclifulness,  and  was  in  danger  of  being 
injured,  did  not  use  any  care,  or  that  they  used  such  little  care  as  to  justify 
the  belief  that  they  were  indifferent  whether  Ryon^was  hurt  or  not,  to  pre- 
vent the  injury  to  Ryon,  you  will  find  for  the  plaintiffs."  We  think  that  in 
80  far  as  this  charge  asserts  the  proposition  tliat,  if  Ryon  was  guilty  of  negli- 
gence in  going  onto  defendant's  tracR,  the  defendant  would  be  answerable  in 
damages  for  failure  to  discover  that  he  was  on  it,  there  was  error.  For  if 
Ryon  was  negligent  in  going  upon  the  track,  nothing  having  intervened  from 
that  time  until  the  accident  occurred  to  relieve  the  original  act  of  its  cul- 
pability, as  in  the  Sympkins  Case,  his  negligence  contributed  directly  to  his 
injury,  and  defendant  did  not  owe  him  the  duty  of  keeping  a  lookout  for  his 
safety,  although  it  would  have  been  liable  if  it  had  in  fact  discovered  Ryon  on 
its  track,  and  had  failed  to  use  reasonable  diligence  to  prevent  the  train  from 
running  over  him.  There  was  no  evidence  at  tdl  that  defendant's  servants 
ever  saw  Ryon  on  the  track,  and  the  submission  of  such  theory  to  the  jury 
was,  for  that  reason,  an  error.  If  Ryon  was  guilty  of  negligence  in  going 
upon  the  track,— and  upon  this  issue  we  express  no  opinion, — appellees  can- 
not recover  upon  the  facts  of  this  case. 

We  are  of  the  opinion  that  for  the  errors  in  the  charge  the  judgment  should 
be  reversed,  and  the  cause  remanded. 

WiLLiB,  C.  J.    Report  of  commission  of  appeals  examined,  their  opinion 
adopted,  and  judgment  reversed  and  cause  remanded. 


Miller  d.  Eoebtgb  et  td. 
(Supreme  Cofwrt  of  Texas.    March  6, 1888.) 

1.  FRAXTDTILSKT  CONVBTAITOBS— RiaHTS  OV  ORA17TBa— AOHOK  TO  SlT  ASIDB  SHBRITFfB 

8ai<b. 

A  fraudulent  grantee  of  property  Ib  not  precluded  from  having  a  sheriiTs  sale  of 
the  property,  under  an  execution  against  his  grantor,  set  aside,  upon  showing  irreg- 
ularities in  the  proceedings,  and  that  the  property  was  sold  for  a  grossly  Inaaequate 
price. 
D.  Samb— JiTDiciAL  Salb  TOR  BEinBiTr  OV  Cbbditobs— AonoK  BT  Fbaudulbht  Gban- 

TBB  TO  8bT  ASIDB— InaDBQUATB  PbIOB. 

Where  land  conveyed  in  fraud  of  creditors  is  sold  under  execution  against  the 
grantor,  the  fraudulent  grantee  cannot  complain  of  any  Inadequacy  in  the  price 
paid,  when  it  appears  that  such  inadequacy  was  caused  by  the  recording  of  the 
fraudulent  deed  to  the  grantee. 
8.  JuDOMBNT— Lraw— Rbcobdiuo— Indbxino— Prbsumptioh. 

Proof  that  an  abstract  of  the  judgment,  under  which  a  party  claims,  was  recorded, 
does  not  raise  a  presumption  tnat  such  record  was  indexed  as  required  bv  law;  but 
the  legal  inference  is  that  the  claimant  would  have  proved  the  indexing  If  it  had  in 
fact  been  made. 

Appeal  from  district  court,  Harris  county;  James  Masterson,  Judge. 

Injunction  by  Herman  Koertge  et  al,  against  Charles  Miller,  to  restrain  de- 
fendant from  taking  possession  of  property  under  a  judgment.  Judgment 
for  plaintiffs,  and  defendant  appeals. 

Jones  t&  Qamett,  for  appellant. 
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Gaines,  J.  At  a  sheriff's  sale  made  by  virtue  of  an  execution  in  favor  of 
the  state  of  Texas  against  Charies  Koertge,  the  appellant,  Miller,  became  the 
purchaser  of  the  lands  in  controversy  in  this  suit.  The  sale  was  made  on  the 
first  Tuesday  in  March,  1885.  The  title  to  the  lands  was  originally  in  Charles 
Koertge;  but  Herman  Koertge,  his  son,  claimed  to  have  purchased  them  for 
valuable  consideration,  before  the  sale,  and  before  the  levy  of  the  execution. 
Appellant  having  obtained  a  judgment  in  suit  of  forcible  entry  and  unlawful 
detainer, — ^the  other  parties  to  which  are  not  shown  by  the  record, — Herman 
Koertge  brought  this  action  to  enjoin  a  writ  of  possession  on  that  judgment. 
Having  died,  his  widow  and  heirs  made  themselves  parties  plaintiff,  and,  in 
an  amended  petition,  alleged  his  purchase  of  the  land  from  his  father  before 
the  levy  of  the  execution;  that  the  conveyance  was  made  in  good  faith,  and 
for  a  valuable  consider^ion;  and  also  that  the  price  bid  by  Miller  at  the  sher- 
iff's sale  was  grossly  inadequate,  and  that  this  was  brought  about  by  irregu- 
larities in  making  the  levy,  and  in  advertising  the  sale.  They  offered  to  pay 
Miller  $91,  the  aggregate  amount  of  l^s  bids,  and  asked  that  the  sale  be  set 
aside,  and  to  be  quieted  in  their  title  and  possession  of  the  lands.  Miller  an- 
swered, setting  up  title  by  virtue  of  the  sheriff ^s  sale,  and  alleged  that  the 
conveyance  from  Charles  Koertge  to  Herman  Koertge  was  made  with  the  in- 
tent to  defraud  the  creditors  of  the  former;  that  it  was  not  in  fact  executed 
until  the  levy  of  the  execution  under  which  he  purchased;  and  also  that  an 
abstract  of  the  judgment  upon  which  the  execution  issued  had  been  filed  in 
the  county  clerk's  office  long  before  the  date  of  the  deed  under  which  Herman 
Koertge  claimed,  and  was  therefore  a  prior  lien  upon  the  lands.  The  deed 
from  Charles  to  Herman  Koertge  bore  date  December  1,  1883,  but  was  not 
acknowledged  and  recorded  until  the  27th  of  February,  1885.  It  purported 
to  be  for  the  consideration  paid  of  $475.  The  execution  under  which  appel- 
lant claimed  was  levied  on  the  9th  of  February,  1885.  Charles  Koertge  tes- 
tified that  his  conveyance  to  his  son  was  bonaflde,  and  not  for  the  purpose 
of  defrauding  his  creditors.  There  was  evidence,  however,  tending  to  show 
that  it  was  fraudulent  as  to  creditors,  and  also  that  in  fact  it  was  executed 
after  it  bore  date,  and  after  the  levy  of  the  execution.  There  was  also  evi- 
dence going  to  show  that  the  sheriff  never  made  any  demand  upon  Charles 
Koertge  for  a  levy,  and  that  the  sale  under  the  execution  was  not  advertised 
for  20  days.  U|K>n  these  points,  however,  there  was  also  a  conflict.  The 
value  of  the  property,  as  sworn  to  by  the  witnesses,  varied  from  about  $250 
to  $1,500.  The  weight  of  the  testimony  seems  to  be  that  the  value  was 
largely  in  excess  of  the  bids  of  the  appellant. 

Such  being  the  issues  under  evidence,  the  court,  among  other  instructions* 
charged  the  jury  as  follows:  "If  you  are  satisfied,  from  the  evidence,  that 
plaintiffs  are  the  widow  and  children  of  Herman  Koertge,  and  that  at  the 
time  of  his  death  he  held  the  title  to  the  land  sued  for,  they  are  entitled  to  re- 
cover it,  unless  you  find,  from  the  evidence,  that  the  deed  to  him  was  made 
to  hinder,  delay,  and  defraud  the  creditors  of  Charles  Koertge,  and  that  fact 
was  known  to  Herman  Koertge,  or  that  be  had  such  knowledge  of  the  facts — 
if  such  was  Charles  Koertge^s  puri>oso — that  he  would  and  should,  in  the 
exercise  of  due  and  ordinary  care,  have  known  thereof;  and,  if  you  so  find, 
your  verdict  should  be  for  defendant.  Miller,  unless,  from  all  the  evidence  before 
you,  you  further  find,  that  there  are  such  irregularities  or  informalities  in  the 
sheriff's  sale  as  would  prevent  the  property  from  selling  at  a  fair  valuation. 
And  in  this  connection  you  are  instructed  that  mere  inadequacy  of  considera- 
tion is  no  defense  to  a  sheriff's  sale  and  deed;  but  if  there  is  such  a  great 
disparity  of  the  price  bid,  and  paid,  and  the  reasonable,  fair  value  of  the  land 
sold,  as  would  shock  the  sense  of  all  mankind,  then  but  slight  circumstances 
will  suffice  to  vacate  such  sheriff^s  sale  and  deed."  This  charge  is  the  ground 
of  the  first  assignment  of  error.  The  most  important  question  presented  by 
the  assignment  is  whether  or  not  a  fraudulent  grantee,  when  the  property  is 
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sold  under  execution  against  his  grantor,  can  take  advantage  of  irregularities 
resulting  in  gross  inadequacy  of  price,  in  order  to  set  aside  the  sale.  Upon 
the  point  there  are  no  authorities  cited  in  the  briefs  of  counsel,  and  we  have 
not  succeeded  in  finding  a  case  in  which  the  question  has  been  determined. 
In  Pearson  v.  Hudson,  52  Tex.  352,  the  grantor  had  conveyed  property  in 
trust  for  his  children,  which  was  at  the  time  subject  to  the  lien  of  a  judgment 
against  him;  and,  the  property  having  been  sold  by  virtue  of  an  execution 
issued  on  the  Judgment,  the  grantees  were  pei*mitted  to  set  up  the  inadequacy 
of  price  growing  out  of  irregularities  in  the  levy,  and  to  have  the  sale  avoided. 
But  in  that  case  the  court  below  found  that  the  conveyance  to  the  trustee  was 
not  fraudulent,  and  the  finding  was  approved  by  the  supreme  court.  What 
would  have  been  the  ruling.if  the  conveyance  had  been  fraudulent  the  opinion 
does  not  intimate  Being  without  authority,  we  must  resort  to  general  prin- 
ciples. The  language  of  the  statute  in  reference  to  fraudulent  conveyances 
is  that  such  conveyances  "shall,  as  to  such  creditors,  ♦  ♦  ♦  be  void,"  But 
it  is  universally  held  that  by  this  is  not  meant  that  the  conveyance  is  absolutely 
void, — that  is  to  say  null,  to  all  intents  and  purposes,  as  to  the  persons  at- 
tempted to  be  defrauded, — but  that  it  is  subject  to  be  avoided  by  a  creditor, 
proceeding  according  to  the  due  course  of  law.  For  example,  he  cannot  act 
upon  the  theory  that,  as  to  him,  the  conveyance  is  absolutely  void,  and  take  a 
deed  from  his  debtor.  Judge  v.  Vogel,  38  Mich.  569;  Fox  v.  Willis,  1  Mich. 
821;  Orimsley  v.  Hooker,  3  Jones,  Eq.  4;  Jones  v.  Rahilly,  16  Minn.  320, 
(Gil.  283;)  Tate  v.  Liggat,  2  Leigh,  84.  If  he  proceed  by  attachment,  and 
seize  personal  property  alleged  to  have  been  fraudulently  transferred  by  his 
debtor,  and  his  debtor  sue  for  the  trespass,  in  order  to  justify,  not  only  must 
the  attachment  be  produced,  but  it  must  be  shown  that  he  is  a  creditor  of  the 
fraudulent  vendor,  and  that  he  took  the  necessary  preliminary  steps  which 
authorize  the  issuance  of  the  writ.  Thomburgh  v.  Hand,  7  Cal.  554;  Noble 
V.  Holmes,  5  Hill,  194;  Damon  v.  Bryant,  2  Pick.  411;  Sanford  v.  Wigyin, 
14  N.  H.  441.  These  instances  are  sufficient  to  illustrate  the  principle  that 
the  creditor  is  strictly  limited  to  the  right  to  subject  the  property  fraudulently 
conveyed  to  the  payment  of  his  debt,  by  the  regular  course  of  judicial  pro- 
cedure. He  is  certainly  not  entitled  to  any  surplus  that  may  remain  after  the 
satisfaction  of  his  debt;  nor  is  the  fraudulent  grantor,  for,  as  between  him 
and  the  grantee,  the  conveyance  is  good.  In  Zuver  v.  Clark,  104  Pa.  St. 
222,  the  supreme  court  of  Pennsylvania  say:  "Should  a  surplus  remain  after 
paying  the  debts,  it  would  belong  to  the  grantee,  for  the  grantee's  title  only 
fails  so  far  as  it  stands  in  the  way  of  the  creditors."  It  follows,  from  the 
principles  announced,  that  in  our  opinion  the  fraudulent  grantee  is  substituted 
to  the  rights  of  his  grantor  in  the  property  conveyed,  and  that  it  is  subject  only 
to  the  claims  of  the  latter's  creditors,  and  that  it  is  his  right  to  demand  that 
they  shall  pursue  strictly  the  procedure  provided  by  law  for  the  enforcement 
of  their  claims.  If,  by  reason  of  irregularities  in  the  proceedings,  the  prop- 
erty be  sacrificed,  that  is,  sold  for  a  grossly  inadequate  consideration,  by  a 
proper  procedure  he  can  have  the  sale  set  aside.  He  has  a  right  subordinate 
only  to  the  claim  of  the  creditors;  and  no  court,  so  far  as  we  are  advised,  has 
gone  to  the  extent  of  holding  that,  because  of  his^  participation  in  a  fraud, 
this  right  is  placed  beyond  the  pale  of  legal  protection.  The  case  last  cited 
holds  that  he  may  show  that  the  sale  is  void,  and  defeat  a  recovery  of  the  prop- 
erty; and  we  think  he  should  be  permitted,  upon  similar  grounds,  to  set  aside 
a  voidable  sale,  when  necessary  to  procure  a  surplus  which  might  remain 
from  a  sale  legally  and  regularly  made.  We  conclude  that  the  court  did  not 
err  in  submitting  the  questions  of  irregularity,  and  consequent  inadequacy  of 
consideration,  to  the  jury;  but  we  think  the  charge  should  have  gone  further, 
and  instructed  them  what  was  meant  by  irregularities  in  the  sale. 

Appellant  introduced  evidence  showing  that  an  abstract  of  the  judgment 
under  which  he  claimed  had  been  recorded  before  the  date  of  the  deed  from 
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Charles  to  Herman  Koertge,  but  did  not  show  that  it  had  ever  been  indexed 
as  the  law  requires.  He  now  compIaiDS  that  the  court  erred  in  instructing^ 
the  jury  that  the  judgment  was  not  a  lien  upon  the  land  from  the  time  of  re- 
cording the  abstract,  and  bases  his  assignment  upon  the  proposition  that,  in 
the  absence  of  proof  to  the  contrary,  the  presumption  is  that  the  clerk  did  his 
duty,  and  properly  noted  the  abstract  iu  the  index.  But  the  index,  being 
matter  of  record,  could  have  been  readily  proved,  if  it  existed.  In  such  a 
case  remote  presumptions  are  not  to  be  indulged.  The  legal  inference  is  that 
the  appellant  would  have  proved  the  indexing  of  the  abstract,  if  an  index  had 
in  fact  been  made. 

The  fifth  assignment  of  error  is:  "The  court  erred  in  refusing  to  give  the 
charge  asked  by  this  defendant  to  the  effect  that  if  the  alleged  inadequacy  of 
price  bid  and  paid  by  Miller  for  the  property  was  occasion^  by  the  fact  that 
Herman  Koertge,  by  putting  on  record  the  deed  for  the  property  from  Carl 
Koertge  to  him,  thereby  caused  said  property  to  bring  an  inadequate  price  at 
the  sheriff ^8  sale,  then  his  heirs  in  this  suit  could  not  be  heard,  or  allowed  to 
take  advantage  of  such  inadequacy  of  price,  to  set  aside  said  sale,  and  erred  in 
failing  to  give  any  equivalent  charge. "  This  assignment  is  well  taken.  The 
deed  from  Charles  Koertge  to  Herman  Koertge,  being  upon  record,  was  well 
calculated  to  depress  the  price  of  the  property  and  to  cause  it  to  seU  for  a  song* 
If  this  deed  was  fraudulent,  and  if  it  was  in  fact  the  cause  of  the  low  price  at 
which  the  property  was  sold,  the  sale  should  not  have  been  set  aside  for  inad* 
eqiiacy  of  consideration.  This  is  expressly  decided  in  the  case  of  Daniel  v. 
McHenry,  4  Bush,  277. 

The  other  questions  presented  in  the  brief  of  appellant  are  not  likely  to  arise 
upon  another  trial,  and  need  not  be  determined.  But  we  consider  it  proper  to 
say  that  in  our  opinion,  in  order  to  set  aside  a  sheriff's  sale  for  mere  irregularity 
and  inadequacy  of  consideration,  a  direct  proceeding  should  be  instituted  for 
that  purpose  in  the  court  from  which  the  execution  issued;  and  the  plaintiff 
in  execution,  as  well  as  the  purchaser,  should  be  made  a  party.  The  plaintiff 
in  execution  is  liable  to  have  to  refund  the  money  received  from  the  sale,  and 
lias  an  interest  in  the  result  of  the  suit.  The  point  was  not  made  in  the  lower 
court,  and  we  do  not  here  decide  it.  The  plaintiffs  in  this  suit  tender  the  bid 
to  the  purchaser,  and  this  may  relieve  them  of  the  necessity  of  making  the 
state  a  party. 

For  the  error  pointed  out  the  judgment  is  reversed,  and  the  cause  remanded. 


GiDDiMGS  et  ah  9.  Felker  et  al. 

(Supreme  Cowrt  of  Teocas.    March  6, 188S.) 

1.  Landlobd  and  Tbnani^-Sublkasb— Liabilitt  07  Subtenant. 

A  subtenant  is  not  liable  to  the  original  lessor  for  rent,  unless  by  special  agree- 
ment. 
3.  Appeai/— Review— Findings  op  Pact. 

Where  tbe  evidence  is  conflicting,  a  finding  of  fact  by  the  trial  oourt  wiU  be  pre- 
sumed correct  on  appeal. 

Commissioners*  decision.  Appeal  from  district  court, Waller  county;  WjjAj- 
lAH  H.  BuRKHART,  Judge. 
/.  T,  Stoearingen,  for  appellants.    T.  S.  Reese,  for  appellee,  Felker. 

Maltbie,  J.    The  appellants,  A.  M.  Giddings  et  al.  as  plaintiffs,  brought 

this  suit  in  the  district  court  of  Waller  county,  on  the day  of  January^ 

1886,  against  John  D.  Hardin,  and  the  appellee,  J.  A.  Felker,  to  recover  the  sum 
of  81,800  for  rent  of  land,  averring  that  they  had  executed  a  lease  in  writing 
to  the  defendant  Hardin  in  the  year  1884,  whereby  Hardin  agreed  to  pay  theui 
the  sum  of  $1,800  on  the  81st  day  of  December,  1884,  and  the  same  amount 
on  the  31st  of  each  succeeding  December  until  the  31st  of  December,  1890,  as. 
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rents  for  2,000  acres  of  land,  800  of  which  was  in  cultivation;  that  Hardin 
paid  the  rent  for  the  year  1884,  and  that  he,  about  the  1st  of  June,  1885,  with- 
out the  consent  of  plaintiffs,  leased  the  land  to  Felker  for  that  year,  he  prom- 
ising Hardin  that  he  would  pay  the  rent;  that  Felker  entered  into  the  imme- 
diate possession  of  the  land,  and  continued  to  occupy  it  until  the  31st  of  De- 
cember; that  the  value  of  the  crops  raised  on  the  land  that  year  was  85,000; 
that  Hardin  was  insolvent,  and  Felker  knew  it;  that  plaintiffs  had  a  land- 
lord's lien  on  the  crops  raised  on  the  land,  which  was  also  known  to  Felker, 
and  that  he  converted  the  proceeds  thereof  to  his  own  use;  that  demand  for 
payment  of  the  rent  was  made  on  the  1st  of  January,  1886,  and  refused.  The 
case  was  tried  by  the  court  without  a  jury,  and  resulted  in  a  judgment  against 
Hardin  for  the  full  amount  of  the  rent  agreed  to  be  paid  by  him,  and  against 
the  defendant  Felker  for  the  sum  of  $360.35.  The  court  found,  in  substance, 
that  the  defendant  Felker  did  not  absolutely  agree  to  pay  the  amount  of  rent 
that  Hardin  had  contracted  to  pay  the  plaintiffs;  but  that  he  agreed  to  pay,  pro- 
vided he  should  realize  from  the  crops  that  might  be  raised  on  the  place,  over 
and  above  all  charges,  costs,  and  expenditures,  a  sufficient  sum  to  enable  him 
to  do  so;  and  that  the  amount  realized,  above  such  costs  and  charges,  was  the 
sum  for  which  judgment  was  rendered.  And  the  question  for  determination 
is  whether,  under  the  facts  of  this  case,  as  found  by  the  court,  judgment 
should  have  been  rendered  against  Felker  for  the  sum  that  Hardin  had  agreed 
to  pay. 

According  to  the  findings,  Felker  is  subtenant,  and  not  liable  to  appellants 
for  rents,  unless  by  virtue  of  his  undertaking  with  Hardin.  Wood,  Landl.  & 
Ten.  545,  547;  Harvey  v.  McGrew,  44  Tex.  412.  But,  if  Hardin  had  assigned 
his  term,  Felker  then  would  have  been  liable  upon  all  the  covenants  of  the 
lease. 

It  is  claimed  that  the  court  erred  in  not  finding  that  Felker  agreed  to  pay 
the  rent  that  Hardin  had  by  his  lease  undertaken  and  promised  to  pay  for  the 
year  1885.  The  evidence  was  ample  for  the  court  to  have  so  found ;  but  there 
was  positive  testimony  to  the  contrary,  and  there  certainly  is  no  such  preponder- 
ance against  the  finding  as  would  authorize  this  court  to  set  it  aside,  in  view 
of  the  fact  that  it  is  entitled  to  all  the  presumptions  as  would  be  the  verdict 
of  a  jury.  From  the  fact  that  Felker  must  be  regarded  as  a  subtenant,  it  re- 
sults that  any  error  that  may  have  been  committed  in  sustaining  or  overrul- 
ing demurrers  to  the  pleadings,  or  in  the  admission  or  rejection  of  evidence, 
becomes  immaterial  to  appellants.  It  is  conceded  by  counsel  that  the  evi- 
dence authorized  all  findings  of  the  court,  except  that  Felker  did  not  promise 
to  pay  the  rent  contracted  for  by  Hardin;  and  a  statement  of  facts,  termed  a 
qualified  statement  in  the  record,  was  agreed  to,  and  filed  for  the  determina- 
tion of  this  question,  and  this  alone.  There  are  no  facts  found  that  would 
justify  the  conclusion  that  Felker  had  converted  crops  upon  which  appellants 
had  a  lien  for  rents,  and  it  will  be  unnecessary  to  determine  what  would  have 
been  his  liability  under  such  circumstances. 

There  being  no  error  in  the  record  of  which  appellants  can  complain,  the 
judgment  should  be  affirmed. 

Stayton,  J.  Report  of  commissioners  of  appeals  examined,  their  opinion 
adopted,  and  judgment  affirmed. 


Gulf,  C.  &  S.  F.  Ry.  Co.  u.  Gortx)N. 
(Supreme  Court  of  Texas.    February  24, 1888.) 
1.  Accord  and  Satisfaction— Pebsonal  Injuribs— What  Constitutes. 

Plaintiff,  having  sustained  injuries  while  an  engineer  on  defendant's  road,  ap- 

glied  to  the  general  manager  of  the  road  for  pecuniary  aid,  stating  that  he  had  no 
itention  to  sue  for  damages.     He  was  promised,  in  substance,  that  defendant 
would  give  him  such  help  as  he  and  his  family  might  need,  and  would  see  >i<m 
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throueh  until  he  was  sound ;  and  was  paid  several  sums  of  money,  and  had  his  phy- 
sician^s  bills  paid  by  defendant.  Subsequently,  plaintiff  asked  defendant  for  an 
agreement,  in  writing,  to  take  care  of  him,  stating  that  the  time  would  soon  expire 
in  which  he  could  sue.  This  defendant  refused,  saying  that  what  had  been  done  for 
h!m  was  out  of  sympathy,  that  defendant  recognized  no  legal  liability^  and  he  might 
sue  if  he  wanted  to.  Before  he  had  recovered,  plaintiil  instituted  suit  for  damages 
on  account  of  the  injuries.  Held,  that  there  was  no  accord  and  satisfaction  of 
plaintiff's  claim.^ 

ft.  Same — Acceptance  of  Aid. 

Plaintiff's  acceptance  of  pecuniary  aid  from  defendant,  and  his  declaration  thai 
he  did  not  inland  to  sue,  may  diminish  the  amount  he  should  recover  to  the  extent 
of  the  aid  furnished,  but  does  not  estop  him  to  bring  suit. 

8.  Damages — Excessive. 

In  an  action  for  damages  against  a  railroad  company,  the  following  special  issues 
were  submitted  to  the  jury :  "  (4)  Was  the  wreck  which  occasioned  the  injury 
caused  by  a  defective  and  unsafe  road-bed  I  (5)  or  was  said  wreck  caused  by  a  de- 
fective locomotive  ?  **  Each  of  these  issues  was  answered, "  Yes ; "  and  the  jury  gave 
a  verdict  for  plaintiff  for  $25,000  actual  damageSjand  $16,927.40  exemplary  damages, 
less  $1,927.40  paid  to,  or  on  behalf  of,  plaintiff.  Plaintiff  knew  of  the  defects  in  the 
locomotive,  but  thought  it  could  be  safely  used.  Held^  that  the  verdict  was  exces- 
sive, and  the  giving  of  exemplary  damages  the  result  of  passion  or  prejudice.* 

4.  Same — Presumption  on  Appeal. 

Where  a  verdict  for  exemplary  damages  is  the  result  of  passion  or  prejudice, 
and  the  actual  damages  awarded  are  excessive,  it  will  be  presumed  that  the  same 
motives  influenced  the  entire  verdict,  and,  though  the  exemplary  damages  are  re- 
mitted, the  judgment  will  be  reversed. 

Appeal  from  district  court,  Austin  county;  H.  Feichmuller,  Judge. 

Action  by  C.  C.  Crordon  to  recover  for  personal  injuries  sustained  while 
acting  as  an  engineer  on  the  railway  of  defendant,  the  Gulf.  Colorado  &  Santa 
Fe  iiaiiway  Company.    Judgment  for  plaintiff.     Defendant  appeals. 

Chesley  d*  Haggerty,  for  appellant.  Davis  <&  Davidson,  F,  D,  Minor t  and 
Bell  dSs  Shelhurne,  for  appellee. 

Stayton,  J.  The  appellee,  while  in  the  employment  of  the  appellant  as  a 
locomotive  engineer,  was  injured  in  the  derailment  of  the  locomotive  which 
he  was  operating,  and  this  action  was  brought  to  recover  damages.  It  is  al- 
leged that  the  injuries  resulted  from  defects  in  the  railway  track  and  locomo- 
tive, and  damages  actual  to  the  amount  of  $25,000,  and  exemplary  for  a  like 
sum,  were  claimed.  There  was  judgment  in  favor  of  the  appellee.  The  de- 
fendant pleaded  matters,  in  bar  of  the  action,  which  it  is  claimed  operate  as 
an  accord  and  satisfaction  of  the  claim  now  asserted,  and  as  an  estoppel. 
The  substance  of  those  pleas  are  thus  stated  in  brief  of  counsel  for  appellant: 
**That  shortly  after  plaintiff  received  his  injuries,  and  while  he  was  still  suf- 
fering therefrom,  he  applied  to  Webster  Snyder,  the  general  manager  of  de- 
fendant's road,  and  who  had  general  charge  of  its  business  management,  for 
pecuniary  assistance;  and  said  Snyder  consented,  in  behalf  of  defendant,  and 
promised,  in  substance,  to  render  him  such  assistance  as  he  and  his  family 
might  need,  and  to  see  him  through  until  he  was  sound,  this  promise  being 
msMde  upon  the  express  representation  and  assurance  by  plaintiff  that  he  had 
no  intention  of  instituting  suit  against  defendant  company  for  damages  on 
account  of  his  injuries,  and  repeated  assurances  that  no  such  suit  would  be 

>  As  to  what  is  a  valid  accord  and  satisfaction,  see  Zimmer  v.  Becker,  (Wis.)  29  N. 
W.  Rep.  228,  and  note;  Leslie  v.  Keepers,  (Wis.)  81  N.  W.  Rep.  486;  Bofingerv.  Tuyes, 
7  Sup.  Ct.  Rep.  539;  Simms  v.  Hampson,  (Ariz.)  13  Pac.  Rep.  683;  Burgess  v.  Manu- 
facturing Ck).,  (Me.)  9  AtL  Rep.  726. 

«  As  to  excessive  damages  in  actions  for  injuries  to  the  person,  see  Railroad  Co.  ▼. 
Hewitt,  (Tex.)  3  8.  W.  Rep.  705;  Railway  Co.  v.  Ware,  (Ky.)  1  8.  W.  Rep.  493,  and  note; 
Railroad  Co.  v.  Thompson,  (Miss.)  1  South.  Rep.  840;  Triese  v.  City  of  St.  PaiU,  (Minn.) 
82  N.  W.  Rep.  857;  Schroth  v.  City  of  Prescott,  (Wis.)  Id.  621:  Fitzgerald  v.  Dobson, 

iMe.)  7  Atl.  Rep.  704;  Knapp  v.  Railway  Co.,  (Iowa,)  33  N.  W.  Rep.  18;  Railway  Co.  v. 
)avidson,  (Tex.)  4  S.  W.  Rep.  636;  Railroad  Co.  v.  Stacker,  (Tenn.)  6  8.  W.  Rep.  787; 
RaUroad  Co.  v.  Wood,  (Ind.j  14  N.  E.  Rep.  572 ;  Hurt  v.  RaUway  Co.,  (Mo.)  7  S.  W.  Rep. 
1;  Maher  V.  Railroad  Co.,  (La.)  8  South.  Rep.  463. 
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brought;  and  that,  but  for  these  assurances  upon  the  part  of  plaintiff,  no  such 
promise  would  have  been  made,  or  assistance  given,  of  all  of  which  plaintiff 
was  duly  advised  before  receiving  such  assistance.  That,  in  pursuance  of  his 
promise,  Mr.  Snyder  on  January  13,  1886,  at  defendant's  expense,  had  plain- 
tiff taken  from  Sealy  to  Galveston,  and  there  placed  in  a  private  hospital  in 
charge  of  skillful  physicians,  for  medical  and  surgical  treatment,  where  he 
remained  at  defendant's  expense  for  a  period  of  about  seveu  months,  when 
he  left  the  hospital  and  returned  to  Sealy  on  his  own  accord,  and  contrary  to 
the  advice  of  his  physicians,  who  assured  him  that,  if  he  would  remain  in  the 
hospital  under  treatment  for  a  short  time  longer,  he  would  be  fully  restored. 
It  is  also  alleged  that  plaintiff  left  the  hospital  without  defendants  fault,  and 
that  bad  he  remained  there,  as  desired,  he  would  have  been  fully  restored. 
It  is  also  alleged  that  about  ten  da3rs  before  this  suit  was  instituted,  plaintiff 
was  in  Oalveston,  and  called  upon  Mr.  Snyder,  and  desired  an  agreement  in 
writing  that  defendant  company  would  take  care  of  him,  which  Mr.  Snyder 
declined  upon  the  ground  that  he  did  not  recognize  any  legal  liability  of  the 
company  to  him,  and  that  what  had  been  done  for  him  was  out  of  sympathy 
for  his  condition,  and  with  the  express  understanding  that  he  would  not  put 
defendant  company  to  the  annoyance  and  expense  of  a  suit,  but  that  he  (Sny- 
der) intended  to  keep  his  promise  to  see  him  through  until  he  was  sound; 
and  plaintiff  expressed  himself  satisfied  to  accept  said  Snyder's  promise  in 
the  matter,  and  then  asked  for  and  received  from  him  a  further  sum  of  $100, 
in  pursuance  of  said  promise,  and  as  a  result  of  their  conversation,  which 
would  not  have  been  given  but  for  plaintiff's  assurance  that  he  would  accept 
said  Snyder's  promise  for  continued  assistance,  and  that  he  should  bring  no 
suit.  It  is  charged  that  this  suit  was  filed  about  ten  days  after  the  al>ove 
conversation  and  receipt  of  the  $100,  without  any  further  notice  or  conversa- 
tion with  said  Snyder,  or  any  other  person  representing  defendant,  and  but 
for  the  filing  of  this  suit  defendant  would  have  performed  all  of  its  said  prom- 
ises made  in  behalf  of  plaintiff.  It  is  also  alleged  that  defendant  in  pursuance 
of  its  said  promise  to  plaintiff,  had  expended  in  his  behalf,  and  for  his  account, 
31,947.40,  a  bill  of  particulars  of  which  was  made  a  pai-t  of  the  answer,  show- 
ing that,  at  different  times  from  January  13  to  November  8  the  same  year, 
defendant  had  paid  plaintiff  $1,000  in  cash,  and  had  expended  in  his  behalf 
$947.40  by  way  of  hospital  expenses,  medicines,  clothing,  etc.,  for  himself 
and  family."  In  the  brief  for  appellee  it  is  conceded  that  the  substance  of  the 
plea  is  correctly  stated  if  the  following  quotations  from  it  be  added:  "  That  on 
November  8,  1886,  plaintiff  again  went  from  Sealy  to  Galveston,  and  called 
upon  Mr.  Snyder,  the  general  manager  of  defendant  road,  and  suggested  that 
the  time  would  soon  expire  in  which  he  could  sue,  and  desired  him  (Snyder) 
to  give  him  a  written  agreement  that  the  defendant  company  would  take  care 
of  him;  which  proposition  the  said  Snyder  declined  upon  the  ground  that  he 
did  not  recognize  any  legal  liability  of  defendant  to  him,  and  told  him  if  he 
wanted  to  sue,  he  could  do  so,  but  that  what  he  had  done  for  him  was  out  of 
sympathy  for  his  condition." 

To  constitute  an  accord  and  satisfaction  it  must  appear  that  the  appellee 
agreed  to  receive  something  in  place  or  stead  of  the  unliquidated  sum  which 
he  conceived  himself  entitled  to  receive  from  the  appellant  on  account  of  his 
injuries,  and  that  this  had  been  paid;  and  there  can  be  no  pretense  that  any 
promise  made  by  the  company's  agent  was  intended  to  bind  him  personally, 
and  thus  operate  as  a  payment,  as  it  has  been  held  that  the  promise  of  a  third 
person  would.  It  cannot  be  claimed  that  any  express  agreement  was  alleged, 
but  it  is  urged  that  an  implied  agreement  not  to  sue  is  raised  by  the  facts 
stated,  and  that  in  consideration  of  this  the  appellee  received  money,  and  as- 
sistance having  a  money  valua  There  can  be  no  agreement,  express  or  im- 
plied, when  both  parties  have  no  intention  to  make  it,  or  where  one  has,  but 
the  other  has  not.    The  plea  states  that,  when  application  for  assistance  was 
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made,  it  was  given  on  the  declaration  of  the  plaintiff  that  he  had  no  intention 
to  institute  a  suit  to  enforce  a  claim  for  damages  against  the  company,  but 
there  is  no  averment  that  the  appellee  declared  he  would  not  enforce  his  claim 
if  the  appellant  would  render  him  the  assistance  desired,  nor  that  this  was 
made  a  condition  upon  which  alone  assistance  would  be  given.  Without  re- 
quiring such  a  stipulation  the  plea  states  that  the  appellant  "consented  and 
promised,  in  substance,  to  render  him  such  assistance  as  he  and  his  family 
might  need,  and  to  see  him  through  until  he  was  sound/'  It  is  alleged  that 
subsequently  the  appellee  made  known  to  the  company  that  the  time  would 
soon  expire  in  which  he  could  maintain  an  action,  and  that  he  then  asked 
that  the  company  should  make  a  contract  "to  take  care  of  him,  which  prop- 
osition said  Snyder  declined  upon  the  ground  that  he  did  not  recognize  any 
legal  liability  of  defendant  company  to  him."  He  then  asked  for  so  much  as 
the  company  alleged  it  had  before  that  time  consented  to  give,  and  it  then  de- 
nied any  liability, — which  must  be  understood  to  mean  any  liability  arising 
out  of  the  fact  from  which  resulted  the  injury,  or  existing  by  force  of  a  former 
agreement,  which  it  is  contended  ought  to  be  implied.  It  would  be  difficult 
to  find  any  reasonable  ground  on  which  to  base  an  implied  contract,  when  it 
clearly  appears  that  the  person  asserting  such  a  contract,  when  called  upon  to 
make  it  express,  and  to  put  it  in  enduring  and  legal  form,  declined  to  do  so 
on  the  ground  that  no  facts  existed  which  would  entitle  the  other  party  to 
such  rights  as  the  contract  asked  to  be  implied  would  give.  It  would  be 
equally  difficult  to  find  ground  on  which  to  base  an  implied  contract  not  to 
sue,  when  the  right  to  sue  was  recognized  by  the  party  asking  the  implication, 
and  when  the  consideration  on  which  the  asserted  contract  is  founded  is  de- 
clared to  have  been  delivered  or  given  through  mere  sympathy,  and  not  as  a 
matter  of  right  under  a  contract  sought  to  be  established  by  implication,  even 
though  this  active  exercise  of  sympathy  may  have  been  und(jr  the  belief  that 
the  person  to  whom  it  was  extended  would,  on  account  of  it,  forego  some 
right,  and  even  though  this  belief  of  the  agent  of  the  company  may  have  been 
induced  by  a  declaration  of  an  absence  of  intention  to  exercise  the  right  in  the 
future.  That  an  accord  may  be  based  on  an  implied  contract  we  do  not  doubt, 
but,  before  a  right  will  be  deemed  to  have  been  so  surrendered,  the  implication 
must  be  one  necessarily  arising.  In  the  case  of  Hinkle  v.  Railway  Co.,  15 
Amer.  &  Eng.  K.  Cas.  391, 18  N.  W.  Hep.  275,  it  appeared  that  an  employe  of  a 
railway  company  had  been  injured  while  using  defective  machinery,  and  some- 
time afterwards,  on  account  of  this,  he  made  a  claim  for  sum  paid  to  physician, 
and  for  one-half  time  while  disabled,  the  sum  claimed  on  each  of  them  being 
stated,  and  this  was  paid.  In  an  action  subsequently  brought  to  recover  for 
the  injuries,  it  was  held  that  the  plea  of  accord  and  satisfaction  was  sustained 
by  the  facts ;  but  the  court  said :  "  If  the  payment  by  the  railroad  company  had 
been  voluntarily  made,  and  not  pursuant  to  an  asserted  claim  of  the  defend- 
ant, or  if  any  other  circumstances  had  given  to  it  the  character  of  a  gratuity, 
or  of  recompense  in  part  only,  the  result  would  have  been  different."  In 
Steckton  v.  Frey,  4  Gill,  412,  a  passenger  injured  by  the  upsetting  of  a  stage 
coach  agreed  with  the  proprietors  if  they  would  pay  his  town  bills,  physician's 
bills,  and  give  him  transportation  to  a  named  place,  that  he  would  be  satis- 
fied, and  bring  no  suit  on  account  of  the  injuries.  This  agreement  was  fully 
complied  with,  and  after  this  he  brought  an  action,  and  it  was  held  that  he 
was  bound  by  the  accord  and  satisfaction.  The  facts  of  these  cases  are  not 
the  facts  alleged  in  the  plea  before  us.  If,  however,  it  could  be  held,  in  the 
face  of  appellant's  refusal  to  make  an  express  contract,  that  an  implied  con* 
tract  existed,  and  that  its  terms  were  sufficiently  certain, — a  matter  about 
which  there  would  be  great  doubt  if  all  the  appellant's  averments  as  to  what 
it  agreed  to  do  are  taken  as  true, — still  it  is  evident,  from  the  pleas,  that  the 
consideration  to  be  paid  for  the  appellee's  agreement  not  to  sue  had  not  been 
paid  when  this  action  was  brought.    An  accord  must  be  followed  by  complete 
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execution  before  it  can  be  considered  a  bar  to  the  original  canse  of  action. 
Overton  v.  Conner,  50  Tex.  117.  No  mutual  agreements  based  on  new  con- 
sideration are  alleged,  which  could  be  deemed  to  operate  a  satisfaction.  Cases 
have  arisen  in  which  it  was  held  that  the  acceptance  of  a  promise  operated  a 
satisfaction,  but  this  was  in  cases  in  which  this  clearly  appeared  to  be  the  in- 
tention of  the  parties.  The  acceptance  of  a  promise  of  a  third  person  may 
operate  as  a  satisfaction,  but  there  is  no  pretense  that  the  agent  of  the  appel- 
lant, who  transacted  all  matters  pleaded,  ever  intended  to  bind  himself  per- 
sonally, or  that  the  appellee  understood  him  to  do  so.  When  the  appellant 
declined  to  make  an  express  contract  in  reference  to  the  whole  matter,  it  cer- 
tainly could  not  be  held  that  the  appellee  had  accepted  mere  loose  and  in- 
definite promises  in  satisfaction  of  an  implied  agreement,  from  anything  al- 
leged in  the  plea. 

The  plea  of  accord  and  satisfaction  not  being  sufficient,  does  an  estoppel 
arise  upon  the  facts  pleaded?  The  plea  must  be  considered  in  relation  to  the 
cause  of  action  asserted  in  the  petition.  The  plaintiff  claims  that  the  defend- 
ant has  been  indebted  to  him  since  the  time  he  received  the  injuries  of  which 
he  complains,  and  not  that  some  new  obligation  or  liability  has  arisen  by  rea- 
son of  transactions  existing  between  them  since  that  time.  If  such  a  liabil- 
ity exists,  no  declaration  made  by  the  appellee  as  to  his  intention  not  to  en- 
force, by  suit  that  liability,  could  increase  or  lessen  it,  and  it  stands  now  as 
it  did  before  such  declarations  may  have  t>een  made,  except  as  the  liability  may 
have  been  diminished  by  payments  made  to,  or  for  the  benefit  of,  the  appellee. 
The  position  of  the  appellant  has  in  no  manner  been  made  worse  than  it  was 
before,  even  if  it  be  admitted  that  appellant  would  not  have  paid  what  it  did 
but  for  the  belief  induced  by  the  declaration  that  appellee  did  not  int^'nd  to 
sue,  unless  it  were  pleaded  and  shown  that  more  money  had  been  paid  than 
the  appellee  was  ^titled  to  on  the  cause  of  action  stated  by  him ;  and  even 
then,  if  the  payments  were  made  as  a  mere  gratuity,  the  appellant  would  not 
be  injured.  The  appellee  was  entitled  to  be  paid,  as  soon  as  he  was  injured, 
if  his  injuries  resulted  from  facts  which  would  render  the  appellant  liable 
therefor,  such  sum  as  he  was  then  entitled  to  recover,  and  the  appellant  should 
have  paid  it,  and  no  declaration  made  by  appellee  which  induced  it  to  do  so  in 
part  operated  any  legal  injury  to  it.  A  declaration,  though  untrue,  can  never 
operate  as  an  estoppel,  if  the  person  to  whom  it  is  made  is  not  by  it  induced 
to  do  something  which  he  was  not  under  legal  obligation  to  do.  The  same 
defenses  are  now  open  to  the  appellant  as  would  have  been  had  the  appellee 
never  expressed  any  intention  not  to  sue. 

The  verdict  was  for  $25,000  as  actual  damages,  and  for  $16,927.40  as  ex- 
emplary damages,  less  the  sum  of  $1,927.40  which  had  been  paid  to  or  for  the 
appellee.  The  appellee  remitted  the  exemplary  damages  and  the  sum  of 
Sl.927.40,  and  a  judgment  was  entered  in  his  favor  for  $23,072.60.  It  was 
urged  in  the  court  below,  and  is  urged  here,  that  the  judgment  is  excessive, 
and  on  that  ground  a  reversal  is  asked.  The  appellee  was  evidently  very  ser- 
iously injur^;  but  it  seems  to  us  the  judgment,  in  view  of  all  the  facts,  is 
excessive,  and  we  will  look  to  other  assignments  of  error,  and  the  facts  on 
which  they  are  founded,  for  the  purpose  of  ascertaining  whether  the  jury 
reached  their  conclusions  with  a  correct  understanding  of  the  law  applicable 
to  the  case,  and  a  dispassionate  consideration  of  the  facts.  It  is  claimed  that 
the  court  erred  in  authorizing,  as  an  element  of  damages,  actual  bodily  inju- 
ries not  of  a  permanent  nature  as  a  distinct  and  separate  item.  The  court 
instructed  the  jury  that,  should  they  find  plaintiff  entitled  to  recover,  they 
would  proceed  to  answer  the  following  questions:  "What  is  the  amount  of 
actual  damages,  if  any,  you  find  from  the  evidence  the  plaintiff  to  have  sus- 
tained by  reason  of  such  injury?  In  estimating  such  damages  you  will  take 
into  consideration  (1)  the  actual  bodily  injuries  the  plaintiff  may  have  re- 
ceived; (2)  the  loss  of  time,  and  confinement  to  his  sick  room,  as  a  result  of 
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the  injurieB  received;  (3)  any  permanent  injuries  he  may  have  sustained, and 
the  consequent  diminished  capacity  to  work  as  compared  with  his  condition 
before  receiving  such  injury,  if  you  believe,  from  the  evidence,  that  such  is 
the  effect,  and  also,  in  so  far  as  you  may  find  from  the  evidence,  his  increas- 
ing capacity  to  secure  lucrative  employment  in  his  profession;  (4)  any  direct 
and  natural  result  of  tlie  injury,  such  as  bodily  and  mental  pain  and  suffer- 
ing." The  second  and  fourth  paragraphs  of  the  charge,  which  pointed  out 
matters  the  jury  might  consider  in  estimating  damages,  are  broad  enough  to 
embrace  matters  which  might  be  considered  under  Uie  first,  and  with  the  third 
all  the  elements  of  damages  to  which  a  jury  ought  to  look.  Ordinarily,  a  rep- 
etition of  an  element  of  damages,  or  the  submission  of  the  element  in  differ- 
ent forms,  ought  not  to  furnish  reason  sufilcient  to  require  a  reversal;  but 
when,  in  such  case,  the  verdict  seems  excessive,  a  reasonable  presumption 
arises  that  the  jury  may  have  been  improperly  influenced  by  the  charge.  The 
fourth  assignment  of  error  is  as  follows:  "The  court  erred  in  his  charge  in 
submitting  to  the  jury,  as  an  additional  element  of  damages,  the  following: 
«And  also,  in  so  far  as  you  may  find  from  the  evidence,  his  increasing  capacity 
to  secure  lucrative  employment  in  his  profession,' — because  there  was  no  evi- 
dence to  warrant  it,  and  the  jury  were  practically  authorized  to  enter  into  a 
speculative  consideration  of  that  subject,  without  evidence  upon  which  to 
base  a  conclusion."  The  only  evidence  that  could  have  had  any  bearing  on 
the  matter  referred  to  in  this  part  of  the  charge  was  that,  at  the  time  the  ap- 
pellant was  injured,  he  was  a  healthy  man  about  40  years  of  age,  and  a  ma- 
chinist and  engineer  by  profession;  and  it  may  well  be  doubted  if,  under  evi- 
dence of  this  character,  the  court  was  justified  i^  directing  the  minds  of  the 
jury  to  a  matter  which,  as  the  evidence  stood,  was  necessarily  speculative. 
In  Railway  Co.  v.  Boehm,  57  Tex.  153,  a  charge  which  restricted  the  plain- 
tiff's right  to  recover,  for  diminished  capacity  to  earn,  to  the  difference  be- 
tween what  he  could  earn  before  the  injury  and  at  the  time  of  the  trial,  was 
condemned,  in  a  case  in  which  the  evidence  tended  to  show  that  the  injured 
person,  by  reason  of  the  injury,  was  liable  to  become  unable  to  do  any  labor 
mental  or  physical,  although  that  was  not  his  condition  at  the  time  of  the 
trial.  That  case  recognized  the  facft  that  a  jury  might  take  into  consideration, 
when  the  evidence  justified  it,  a  future  disability  likely  to  result  from  the  in- 
jury, whether  that  disability  affected  the  capacity  of  the  person  to  perform 
labor  which  he  was  before  qualified  to  do,  or  his  capacity  to  acquire  greater 
skill  through  which  his  labor  would  be  more  profitable;  but  such  elements  of 
damage  should  not  be  submitted  to  a  jury  when  there  is  not  evidence  which 
would  enable  them  intelligently  to  consider  them. 

The  appellee  alleged  thut  his  injury  resulted  from  a  defective  track  and  a 
defective  locomotive.  The  evidence  as  to  the  condition  of  the  track  was  con- 
flicting, but  it  is  conceded  that  there  was  sufficient  evidence  tending  to  show 
that  the  track  was  defective  to  require  this  court  to  refuse  to  disturb  a  judg- 
ment for  actual  damages  on  the  ground  tliat  there  was  not  sutficient  evidence 
to  show  that  the  injury  to  appellee  resisted  from  a  defective  track.  There 
was  also  evidence  that  the  locomotive  was  defective.  That  evidence  came 
from  the  appellee  himself,  who  stated  that  he  had  known  of  a  defect  in  the 
truck  wheels  for  some  time,  and  this  had  been  made  known  to  the  employe  of 
the  company  whose  duty  it  was  to  repair  it,  and  that  he  had  promised  to  have 
a  new  set  of  wheels  put  in  when  the  locomotive  again  went  to  Temple,  where 
the  shops  for  doing  such  work  were,  but  that  he  was  directed  then  to  go  out 
with  the  engine.  He  further  stated  that  he  thought  the  locomotive  could 
then  be  safely  used.  The  court  submitted  special  issues  to  the  jury.  The 
fourth,  fifth,  and  sixth  issues  were  as  follows:  (4)  "Was  the  wreck  which 
occasioned  the  injury  caused  by  a  defective  and  unsafe  road-bed?  (5)  or  was 
said  wreck  caused  by  a  defective  locomotive?  (6)  or  was  said  wreck  caused  by 
obstructions  maliciously  placed  upon  defendant's  track?"    The  jury  answered 
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"Yes"  to  the  fourth  and  fifth  issues,  and  "No"  to  the  sixth.  The  eleventh 
assignment  is:  "The  court  erred  in  refusing  to  set  aside  the  verdict,  and 
grant  a  new  trial  upon  defendant's  njption,  (1)  because  the  finding  of  the  jury 
upon  the  special  Issues  Nos.  4  and  5  is  contradictory,  and  indicated  passion 
and  prejudice  in  the  uands  of  the  jury  in  this."  The  two  causes  combined 
may  have  brought  alx>ut  the  wreck,  but  it  could  not  be  held  that  each  was  the 
sole  efilcient  cause.  Such  i3  tlie  finding  of  the  jury,  and  while  this  might  not 
furnish  any  sufficient  reason  for  reversing  the  judgment,  if  it  seemed  to  be 
based  on  a  verdict  uninfluenced  by  piission  or  other  improper  motive,  yet  it  is 
a  fact  that  may  be  looked  to  to  ascertain  whether  there  is  reason  to  believe 
that  the  jury  may  not  have  given  to  ali  the  evidence  its  due  weight.  As  the 
special  issues  were  submitted,  it  may  be  that  the  jury  only  intended  to  find 
that  the  injury  resulted  from  the  one  or  the  other  of  the  causes  mentioned,  or 
from  the  two  combined.  If  the  jury  had  found  that  the  injury  resulted  solely 
from  the  use  of  a  defective  locomotive,  there  is  no  reason  to  believe  that  the 
same  damages  would  not  have  been  awarded  as  were.  While  the  appellant, 
in  such  case,  might  have  been  liable  for  actual  damages,  it  could  not  well  be 
held  tlmt  the  use  of  a  locomotive  which  the  appellee,  a  skilled  machinist  and 
engineer,  thought,  after  long  use  and  careful  examination,  might  be  safely 
used,  was  such  a  degree  of  negligence  as  would  justify  the  imposition  of  ex- 
emplary damages.  The  appellee  was  shown  to  be  a  sober  man,  and  a  ma- 
chinist and  engineer  by  profession,  and  he  ought  to  be  presumed  to  be  rea- 
sonably well  skilled  therein.  He  knew  of  the  defect,  and  had  every  oppor- 
tunity to  examine  it,  and  to  know  its  effect  as  bearing  upon  the  question  of 
safety  of  the  machine.  Operating  it,  it  ought  to  be  presumed,  when  his  own 
safety  wad  involved  in  its  use,  that  he  examined  it  with  the  utmost  care. 
Could  such  a  person,  so  situated,  ask  a  jury  to  say  that  the  use  of  the  locomo- 
tive by  the  appellant  was  an  act  of  gross  negligence,  when  he  believed  it  could 
be  used  with  safety?  It  seems  to  us  not.  Yet  the  jury,  in  effect,  so  said, 
for  the  court  instructed  them  as  to  the  high  degree  of  negligence  necessary  to 
render  the  appellant  liable  for  exemplary  damages.  The  charge  of  the  court 
informed  the  jury  that  they  could  find  for  the  appellee  if  they  believed  the  in- 
jury resulted  from  either  of  the  defects  alleged,  and  placed  the  finding  in 
either  event  upon  the  same  plane  aa*  to  damages  actual  and  exemplary.  The 
appellee  evidently  desired  to  recover  exemplary  damages,  or  otherwise  he 
would  have  omitted  the  prayer  for  such  relief.  He  obtained  a  verdict  for  such 
damages,  and  we  may  ask  why  he  remitted?  To  this  but  one  answer  can  be 
given,  upon  the  record  as  presented.  The  appellant  must  have  been  conscious, 
or  advised  by  his  counsel,  that  the  verdict  of  the  jury  was  not  the  result  of 
their  dispassionate  judgments,  based  on  the  evidence  and  the  law  applicable 
to  it.  If  we  come  to  the  same  conclusion  we  but  concur,  in  so  far,  with  the 
appellee. 

If  the  verdict,  in  one  material  respect,  was  the  result  of  passion  or  prej- 
udice, or  other  influence  not  arising  from  a  dispassionate  consideration  of  the 
evidence,  the  inference  is  very  strong,  when  we  consider  the  amount  of  act- 
ual damages  given,  that  the  same  influences  affected  the  entire  verdict.  There 
was  no  eiTor  in  the  admission  and  rejection  of  evidence  referred  to  in  assign- 
ments of  error;  but  because  the  verdict  for  actual  damages  yeems  to  us  exces- 
sive, and  because  there  is  reason  to  believe  that  some  reason  other  than  a 
calm  and  dispassionate  considf  ration  of  the  evidence,  under  the  rules  of  law 
applicable  to  it,  led  to  its  rendition,  the  judgment  will  be  reveraed,  and  the 
cause  remanded. 
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Beeks  et  oZ.  0.  Odom  et  ah 
(Supreme  Cowrt  of  ifexaa.    Maroh  9, 1888.) 

1.  Will»--Probatb— Rbv.  St.  Tex.  Art.  1855. 

Under  Rev.  St.  Tex.  art  1855,  providing  that  a  oertifled  copy  of  the  record  of  tes- 
timony t^en  in  the  county  court  on  the  probate  of  a  will  may  be  read  on  appeal, 
the  testimony  of  a  witness  who  is  absent  from  the  trial  of  the  appeal  is  admissi- 
ble, though  he  was  not  cross-examined  at  the  former  triaL 

a.  Same— Pbobatb—Evidbncb. 

On  the  trial  of  an  appeal  from  the  probate  of  a  will,  part  of  the  evidence  of  sab- 
scribing  witnesses  was  reduced  to  writinfl:  out  of  court.  Held  an  irregularity,  but 
not  prejudicial  where  such  evidence  was  then  read,  subscribed,  and  sworn  to  in  open 
court,  and  the  witnesses  were  there  again  examined  and  cross-examined. 

8.  Same — Probate — ^Instructions. 

On  the  trial  of  an  appeal  from  the  probate  of  a  will,  where  the  iary  is  folly  and 
correctly  instructed  upon  the  requisites  of  a  valid  wiU,  the  refusal  oi  a  charge  as 
to  what  facts  constitute  a  person  a  subscribing  witness,  which,  while  in  the  main 
correct,  contains  expressions  likely  to  mislead  the  jury,  is  not  error. 

4.  Triai/— Conduct  of—Takino  Papers  to  Jubt-Room. 

On  the  trial  of  an  appeal  from  the  probate  of  a  will,  the  jury  were  allowed  to  take 
to  their  room  the  will,  upon  which  was  indorsed  the  notary's  certificate  of  adaiowl- 
odffment,  about  which  that  oi&cer  had  fully  testified.  Held,  that  the  taking  of  the 
indorsement,  not  being  objected  to,  and  the  verdict  not  being  affected  thereby,  was 
not  ground  for  a  new  Uial. 

5.  Sake— SuPFiciENCT  of  Instructions— Failure  to  Request. 

Where  there  is  no  complaint  that  a  charge  given  was  incorrect,  so  far  as  it  went, 
and  no  further  charge  was  asked,  appellant  cannot  complain  that  the  charge  given 
was  not  sufficiently  fuU. 

6.  Appeal— Review— Harmless  Error. 

A  motion  for  a  new  trial  on  the  ground  that  a  witness  who  had  testified  as  an  ex- 
pert in  the  case  did  so  under  an  agreement  with  the  opposing  party  for  compensa- 
tion, the  measure  of  which  was  contingent  upon  the  result  of  the  suit,  was  properly 
denied,  where  it  appeared  that,  had  his  eviaence  been  excluded,  no  other  verdict 
than  that  given  would  have  been  justified  by  the  remaining  evidence. 

7.  Same— Review— Matter  not  Apparent  on  Record. 

Where  it  does  not  appear,  on  appeal,  what  certain  witnesses  would  have  stated 
had  they  been  permitted  to  testify,  the  ruling  of  the  court  excluding  their  testimony 
will  be  presumed  correct. 

Appeal  from  district  court,  Wharton  county;  W.  H.  Burkhart,  Judge. 

Application  for  the  probate  of  a  will  by  J.  0.  Odom  and  others,  contested 
by  G.  D.  Beeks  and  others.  Will  admitted  to  probate,  and  contestants  ap- 
peal. 

Parker  dk  Pearson,  for  appellants.    P.  E.  Peareson,  for  appellees. 

Stayton,  C  J.  Appellees  made  application  for  probate  of  the  will  of  Mrs. 
J.  y.  Cook,  which  was  contested  by  the  appellants,  but,  after  hearing,  the 
will  was  admitted  to  probate.  An  appeal  was  prosecuted,  and  on  hearing  in 
the  district  court  the  will  was  again  admitted  to  probate,  and  from  that  de- 
cree this  appeal  is  prosecuted.  The  contestants  denied  that  the  testatrix  ex- 
ecuted the  will;  claimed  that,  if  she  did  so,  this  was  done  at  a  time  wlien  she 
had  not  mental  capacity  to  dispose  of  her  estate  by  will;  and  further  alleged 
that,  if  she  executed  it,  this  was  done  under  undue  influence,  fraud,  and 
threats  made  ariti  exercised  on  her  by  one  of  the  beneficiaries  named  in  the 
will.  If  there  is  faith  to  be  placed  in  human  testimony,  there  can  be  no  doubt 
that  the  testatrix,  while  of  sound  mind,  voluntarily  executed  the  paper  offere«l 
for  probate,  with  a  full  and  clear  knowledge  of  its  contents,  and  with  Intent 
thereby  to  dispose  of  all  property  she  might  own  at  the  time  of  her  death. 
Nor  can  there  be  doubt  that  the  instrument  was  executed  and  attested  with 
all  the  formalities  required  by  the  statute. 

When  the  matter  was  pending  in  the  county  court,  the  testimony,  as  re- 
quired by  the  statute,  was  reduced  to  writing,  and  sworn  to,  and  subscribed 
by  the  witnesses,  and  filed.    When  the  matter  reached  the  district  court,  one 
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of  the  subscribing  witnesses  to  the  will  was  absent,  and  his  testimony  taken 
In  the  county  court  was  offered  in  evidence.  This  was  objected  to,  on  the 
ground  that  the  contestants  did  not  then  have  an  opportunity  to  cross-examine 
the  witness.  The  statute  in  relation  to  testimony  taken  in  the  county  court 
on  the  probate  of  a  will  is:  "A  certified  copy  of  such  record  of  testimony  may 
be  read  in  evidence  on  the  trial  of  the  same  matter  in  any  other  court  when 
taken  there  by  appeal  or  otherwise. "  Rev.  St.  art  1855.  A  will  cannot  be  ad- 
mitted to  probate  without  proper  notice,  and  all  persons  interested  have  the 
right  to  resist  its  probate,  and  to  cross-examine  any  witnesses  introduced  to 
establish  the  fact  that  the  paper  offered  ought  to  be  probated.  If  such  per- 
sons cross-examine  a  witness,  the  cross-examination  will  be  reduced  to  writ- 
ing, and  in  case  of  an  appeal  they  will  have  the  benefit  of  such  evidence  as 
may  be  thus  drawn  out.  If,  however,  they  fail  to  cross-examine  a  witness, 
this  furnishes  no  reason  why  the  evidence  given  by  the  witness  in  the  county 
court  should  not  be  used  on  appeal,  whether  the  witness  is  present  or  not. 
The  original  testimony  seems  to  have  been  offered,  and  not  a  certified  copy; 
but  there  was  no  objection  to  it,  on  this  ground,  urged  when  the  evidence 
was  offered,  and,  had  there  been,  we  see  no  reason,  if  it  can  be  produced 
without  inconvenience,  why  the  original  may  not  be  used  instead  of  a  certi- 
fied copy. 

The  second  assignment  calls  in  question  the  correctness  of  the  ruling  of  the 
court  in  excluding  testimony  of  witnesses  named,  but  it  does  not  appear 
by  the  bill  of  exceptions  what  the  witnesses  would  have  stated  had  they 
been  permitted  to  testify  in  regard  to  mattei-sof  which  the  contestants  sought 
to  interrogate  them.  Unless  we  were  informed  what  the  evidence  of  the  wit- 
nesses would  have  been,  it  is  impossible  to  determine  whether  the  ruling  of 
the  court  was  correct  or  not;  and  all  presumptions  are  to  be  indulged  in  favor 
of  its  correctness  until  the  contrary  be  shown. 

It  seems  that,  on  the  trial  in  the  district  court,  the  evidence  of  the  sub- 
scribing witnesses  present  was  again  reduced  to  writing,  and  that  this,  in 
part,  may  have  been  done  out  of  court,  but  brought  into  court,  and  there  read 
and  subscribed  and  sworn  to,  after  which  the  witnesses  were  again  examined 
and  cross-examined  in  open  court.  Reducing  a  part  of  the  testimony  to 
writing  out  of  court,  when  not  taken  by  deposition,  was  an  irregularity, 
which,  so  far  as  we  can  see  from  the  bill  of  exceptions,  may  have  been  par- 
ticipated in  by  both  parties;  but  it  did  not  become  evidence  until  assented  to 
by  the  witnesses  in  open  court,  and  by  them  subscribed  and  sworn  to.  We 
do  not  see  that  the  course  of  procedure  could  have  operated  injuriously  to  the 
contestants;  for  the  evidence  thus  taken  was  the  same  as  taken  in  the  county 
court,  and  the  fullest  opportunity  to  cross-examine  was  given. 

The  fifth  assignment  complains  that  the  charge  of  the  court  was  not  suf- 
ficiently full  in  defining  "undue  influence."  There  is  no  complaint  that  the 
charge  given  was  not  correct  so  far  as  it  went,  and  no  further  charge  was 
asked  by  the  appellants.  This  they  should  have  done,  if  they  were  of  the 
opinion  that  the  charge  was  not  so  full  or  clear  as  they  thought  it  ought  to  be. 
Having  failed  to  do  so,  they  cannot  complain. 

The  charge  as  to  what  facts  would  constitute  a  person  a  subscribing  wit- 
ness to  a  will,  asked  by  the  appellants,  while  in  the  main  correct,  contained 
expressioos  likely  to  have  misled  the  jury;  and  the  charge  given  by  tlie  court 
upon  the  formalities  requisite  to  the  making  of  a  valid  will  being  correct,  and 
as  full  as  the  facts  made  necessary,  there  was  no  error  in  refusing  the  charge 
asked.  The  evidence  left  no  ground  to  question  the  fact  that  the  paper  offered 
for  probate  was  signed  by  three  persons  competent  to  witness  such  an  Instru- 
ment under  such  surroundings  as  to  make  them  subscribing  witnesses. 

A  motion  for  new  trial  was  made  on  the  ground,  among  others,  that  a 
witness  who  had  testified  as  an  expert  in  the  case  had  done  so  under  an  agree- 
ment with  one  of  the  persons  seeking  to  probate  the  will  that  he  should  be 
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compensated  for  his  services  by  a  snm  of  money  to  be  paid  without  reference 
to  the  result  of  the  proceeding,  and  by  a  further  sum  to  be  paid  in  the  event 
tlie  will  was  admitted  to  probate.  This  fact  was  not  known  until  after  the 
trial,  and  it  doubtless  was  one,  if  known,  which  might  have  had  weight  with 
the  jury  in  determining  the  credibility  of  the  witness.  There  are  but  few 
cases  in  which  a  new  trial  will  be  granted  on  account  of  newly-discovered 
testimony,  only  tending  to  impeach  or  affect  the  credibility  of  a  witness  who 
has  testified  in  a  cause.  We  are  of  the  opinion,  however,  where  a  witness 
testifies  under  such  an  agreement,  and  it  is  not  made  known  to  the  couii;  and 
jury  trying  the  cause,  that  a  new  trial  should  be  granted,  unless,  in  view  of 
all  the  other  evidence  in  the  cause,  no  other  verdict  than  that  found  could  le- 
gally have  been  reached.  Such  agreements  are  likely  to  lead  to  corruption,  are 
contrary  to  public  policy,  and  must  meet  the  condemnation  of  all  fair-minded 
men,  whether  the  agreement  relates  to  evidence  to  be  given  as  an  expeit  or  not 
The  witness  who  testified  under  the  circumstances  stated  was  a  physician  who 
had  twice  visited  the  testatrix  professionally,  and  was  thus  prepared  to  speak  of 
her  mental  and  physical  condition  at  and  after  the  time  the  will  was  mad«,  and 
he  was  also  one  of  the  three  subscribing  witnesses.  On  the  trial  in  the  county 
court,  he  testified  to  the  execution  of  the  will,  and  as  to  the  mental  condition 
of  the  testatrix  at  the  time.  Both  of  the  other  subscribing  witnesses  also  tes- 
tified, as  did  another  person  who  was  present  when  the  will  was  executed, 
and  who,  as  a  notary  public,  took  the  acknowledgment  of  the  testatrix,  which 
he  certified  on  the  instrument.  The  testimony  of  these  four  persons,  in  all 
material  respects,  agrees  in  everything  relating  to  the  execution  of  the  paper, 
and  the  mental  condition  of  the  testatrix.  Many  other  disinterested  persons, 
who  had  opportunity  to  know,  testified  to  the  same  condition  of  the  testatrix's 
mind.  In  fact,  it  may  be  said  that  there  was  no  evidence,  if  all  reasonable 
intendments  be  given  to  evidence  tending  in  the  slightest  degree  to  sustain 
the  grounds  on  which  the  probate  of  the  will  was  resisted,  on  which  any  other 
findings  could  have  been  made  than  such  as  would  have  entitled  the  will  to 
probate.  The  witness  did  not  make  the  agreement  until  on  the  day  of  the 
trial  in  the  district  court;  and  before  making  it  he  seems  to  have  consulted 
with  his  professional  brethren  as  to  the  propriety  of  demanding  a  fee  for  tes- 
tifying as  an  expert.  They  seem  to  have  advised  him  that  it  was  his  right  to 
do  so,  that  it  would  not  be  a  violation  of  any  of  the  proprieties  of  the  profes- 
sion, and,  in  fact,  named  the  sum  which  it  would  be  proper  for  him  to  charge. 
There  was  no  agreement  or  understanding  as  to  what  testimony  the  witness 
should  give,  nor  anything  other  than  the  agreement  itself,  from  which  im- 
proper or  corrupt  motives  could  be  inferred.  There  seems  to  have  been  no 
secrecy  about  the  transaction;  and  the  evidence  given  by  the  witness  after 
the  agreement  did  not  differ  in  any  material  respect  from  that  which  he  had 
given  before,  which  was  reduced  to  writing.  There  has  been  some  conflict 
of  decision  as  to  the  right  of  a  person,  testifying  as  an  expert,  to  demand 
compensation  other  than  such  as  other  witnesses  are  entitled  to  receive;  but 
it  is  not  necessary  in  this  case  to  consider  when,  if  at  all,  such  witnesses  may 
demand  extra  compensation.  Be  that  as  it  may,  no  witness  ought  to  be  per- 
mitted to  testify,  as  an  expert  or  otherwise,  when  he  has  an  agreement  made 
with  a  party  to  the  action,  tlirough  which,  in  consideration  that  he  will  tes- 
tify, be  is  to  receive  a  benefit  dependent  on  a  result  which  may  be  brought 
about  by  his  own  evidence.  The  reasons  on  which  persons  having  an  in- 
terest in  the  subject  of  litigation  are  permitted  to  testify  in  their  own  behalf 
could  not  justify  the  admission  of  such  evidence  as  we  have  referred  to.  We 
are  gratified  to  be  able  to  say,  after  a  careful  inspection  of  the  record,  that  it 
appears  to  us  the  agreement  was  made  without  corrupt  motive,  but  inad- 
vertently, and  without  due  consideration  as  to  its  propriety.  There  being 
not  the  slightest  reason  to  believe  that  a  different  verdict  could  or  would  have 
been  reached  had  the  evidence  of  the  witness  been  entirely  excluded,  we  d» 
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not  think  the  court  erred  in  refusing  a  new  trial  on  the  ground  we  have  con- 
sidered. 

As  before  Siiid,  the  notary's  certificate  of  acknowledgment  was  Indorsed  on 
the  paper  offered  for  probate;  and,  before  the  jury  retired,  counsel  on  each 
side  selected  the  papers  they  should  take  with  them;  and  among  these  was  the 
will.  It  was  and  is  now  urged  that  the  court  should  have  granted  a  new  trial 
because  the  jury  had  in  their  retirement  the  notary's  certificate  of  the  acknowl- 
edgment of  the  testatrix.  The  parties  knew  that  the  indorsement  was  on  the 
will;  the  jury  could  not  take  the  one  without  the  other,  and  there  was  no  ob- 
jection made  to  their  taking  either.  The  ofiicer  who  took  the  acknowledg- 
ment had  testified  fully  about  that,  as  well  as  about  what  transpired  when  the 
will  was  executed;  and,  looking  to  the  entire  evidence,  we  are  satisfied,  as 
doubtless  was  the  court  below,  that  the  matter  here  complained  of  in  no  man- 
ner affected  tfie  verdict.  Had  a  different  verdict  been  rendered  on  the  evidence 
other  than  the  acknowledgment,  and  that  of  the  witness  already  considered, 
it  would  have  been  the  duty  of  the  court  below,  on  motion,  to  set  it  aside. 

So  standing  the  case,  the  judgment  of  the  district  court  will  be  affirmed. 


Irby  v.  State. 
(Court  of  Appeals  of  Texas.    March  10, 1888.) 

1.  Homicide— -Evidence— Res  Gest^— Dying  Declarations. 

Declarations  of  deceased  to  his  father,  to  the  eftect  that  defendant  shot  him,  made 
15  or  20  minutes  after  the  shooting,  and  as  soon  as  deceased  could  speak,  are  admis- 
sible as  part  of  the  res  gestce.^ 

2.  Same — Dtino  Declabations— Sense  of  Impending  Death. 

In  a  trial  for  murder,  deceased  was  advised  by  his  physician  he  would  recover. 
He  was  up  and  going  about;  the  wound  was  rapidly  healing;  the  physician  dis- 
charged him  as  convalescent  \  secondary  hemorrhage  was  the  Immediate  cause  of  his 
death ;  and,  accompanying  his  repeated  statements  that  he  would  die,  was  the  dec- 
laration that  he  wanted  to  recover  to  kill  defendant.  Held  that,  under  Code  Grim. 
Proc.  Tex.  art.  748,  the  evidence  failing  to  show  that  deceased  was  conscious  of  ap- 
proaching death,  his  declarations  were  not  admissible  as  dying  declarations. 
8.  Same— Evidence— Former  Assault— Complaint  Filed  by  Deceased. 

Where  defendant,  in  a  trial  for  murder,  brings  out  the  fact  that  deceased  made  a 
complaint,  charging  defendant  with  an  assault  upon  him  with  intent  to  murder,  it 
is  not  prejudicial  error  for  the  state  to  introduce  m  evidence  the  complaint. 
4.  Bame— Evidence— Proop  of  Accident. 

Defendant  called  deceased  into  his  father^s  seed-pen,  as  he  claimed,  to  show  him 

his  pistol.   Defendant  testified  that  deceased  shot  himself  while  looking  at  the  pistol. 

HelcL,  that  defendant  should  be  allowed  to  prove  that  deceased,  a  short  time  before, 

was  seeking  to  trade  for  a  pistol,  as  tending  to  explain  Uie  conduct  of  both  parties. 

6.  Witness — Cross-examination — Scope  of. 

In  a  triskl  for  murder,  defendant's  witness,  deceased's  attending  physician,  in  an- 
swer to  a  question  why  he  thought,  several  hours  after  the  injury,  that  deceased 
was  not  mortally  wounded,  gave  a  part  of  a  conversation  with  deceased  at  that 
time  relative  to  the  shooting.  HetdL,  that  the  state,  on  cross-examination,  was  not 
entitled  to  the  whole  conversation  and  the  statements  made  by  deceased,  the  con- 
versation not  being  caUed  for  by  the  defendant's  question. 

Appeal  from  district  court,  Rusk  county;  J.  G.  Hazlewood,  Judge. 

This  conviction  was  in  the  second  degree  for  the  murder  of  David  Needham, 
in  Rusk  county,  Texas,  on  March  16,  1886.  A  term  of  16  years  in  the  peni- 
tentiary was  the  penalty  awarded.  The  state  proved,  by  the  father  of  the  de- 
ceased, that  his  (witness*)  and  defendant's  fields  were  separated  by  a  lane. 
While  plowing  in  his  field  on  the  morning  of  March  16,  1886,  he  heard  a  pis- 
tol shot  fired  from  the  direction  of  defendant's  field.  The  defendant  soon  ran 
into  witness*  field,  and  called  to  witness  to  "come  here."  Witness  went 
to  the  lane,  where  he  found  his*son  lying  on  a  blanket,  shot  through  the 

>As  to  when  a  declaration  is  admissible  in  evidence,  as  being  part  of  the  res  gestae  see 
Railroad  Co.  v.  Crowder,  (Tex.)  post^  709,  and  note. 

v.7s.w.no.9^45 
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face.  Defendant,  who  was  present,  with  James  Irvin  and  Pete  Youngblood, 
said  that  deceased  shot  himself.  Deceased  then  endeavored  to  speak,  but 
failed.  Fifteen  minutes  later  he  said,  with  difficulty,  to  witness:  "I  did  not 
shoot  myself.  Jim  Irby  shot  me,  and  tried  to  kill  me.  He  did  not  think  I 
could  get  here."  Deceased  was  taken  home,  and  lingered  until  March  22d, 
when  he  died.  Every  day  after  he  was  shot,  and  before  he  died,  he  declared 
to  witness  that  he  would  die;  that  if  the  wound  did  not  kill  him,  he  would 
starve  to  death.  He  was  unable  to  eat,  and  did  not  take  three  spoonsful  of 
liquid  nourishment  after  he  was  shot.  He  told  the  doctor  once  that  he  wanted 
to  live  to  kill  Jim  Irby.  Before  his  death,  he  told  witness  that  defendant 
came  to  him  in  witness'  field,  and  told  him  that  he  had  a  pistol  in  his,  defend- 
ant's, field  which  he  wanted  to  sell  him,  deceased;  that  he  went  with  defend- 
ant to  an  old  seed-pen  in  his  field;  that  defendant  got  into  the  pen,  while  he 
stood  at  the  door,  scufiied  around  in  the  seed,  and  found  a  pistol,  which  he 
extended  towards  his,  deceased's,  face,  and  asked,  ** Isn't  she  a  beauty?"  that 
he  replied  that  it  looked  like  a  "dog  knot;"  that  defendant  then  fired  the  pis- 
tol, and  shot  him,  and  tried  to  shoot  him  again ;  that  he  seized  a  rail  to  defend 
himself  witb,  but  was  unable  to  use  it;  that  he  then  asked  defendant  not  to 
shoot  again,  and  that  defendant  ran  off  towards  witness'  field,  exclaiming 
that  deceased  had  shot  himself.  This  witness  declared  that  he  and  defendant 
had  been  on  speaking,  but  bad,  terms,  and  that  the  deceased  and  defendant 
had  been  unfriendly  for  three  months  prior  to  the  shooting.  Joe  Goodman 
testified,  for  the  state,  thai  in  January  prior  to  the  shooting  defendant  told 
him  to  tell  deceased  not  to  come  to  his  house  again,  as  he  might  say  more  to 
him  than  he  ought,  and  that  he  would  not  hesitate  a  minute  to  take  his  gun 
to  deceased.  Several  witnesses  for  the  defense  testified  to  the  close  and  ap- 
parently friendly  association  of  the  deceased  and  the  defendant,  and  the  fact 
that  deceased  visited  the  defendant's  house  on  friendly  terms  up  to  a  very 
short  time  before  the  shooting.  Defendant's  son  testified  that  a  few  days  be- 
fore the  shooting  deceased  offered  to  purchase  a  pistol  from  him,  and  had 
agreed  to  examine  his  pistol  at  some  future  time.  The  son-in-law  of  defend- 
ant testified  that  a  day  or  two  after  the  shooting  he  found  a  small  pistol  in 
the  seed-pen,  one  of  the  chambers  being  empty.  Two  or  three  witnesses  tes- 
tified for  the  defense  that,  when  digging  the  grave  for  deceased,  Goodman  was 
asked  about  the  threats  which  he  claimed  to  have  heard  defendant  utter,  and 
that  he  denied  that  he  ever  heard  defendant  say  anything  more  than  that  he  did 
not  want  deceased  to  visit  his  house.  The  statement  made  to  Dr.  Long^ire 
was  substantially  the  same  statement  made  by  deceased  to  his  father,  detail- 
ing the  circumstances  of  the  shooting.  The  excluded  evidence  was  to  the  ef- 
fect that,  on  the  Sunday  before  the  shooting  the  deceased  proposed  to  trade 
for  the  saddle  of  one  Edwards,  and  told  Edwards  that  he  was  then  negotiat- 
ing a  trade  with  defendant  for  a  Smith  &  Wesson  pistol,  and  that,  after  he 
had  completed  that  trade,  and  got  the  pistol,  he  would  give  it  to  Edwards  for 
the  saddle. 
As8t,  Atty,  Gen,  Davidson,  for  the  State. 

WiLLsoN.  J.  1.  There  was  no  error  in  admitting  in  evidence  the  statements 
made  by  the  deceased  to  his  father  16  or  20  minutes  after  he  had  been  shot. 
These  statements  were  made  as  soon  as  deceased  could  talk,  and  were  clearly, 
we  think,  res  gestce,    Willson,  Tex.  Crim.  Laws,  §  1046. 

2.  It  was  not  error  prejudicial  to  defendant  to  admit  in  evidence  the  com- 
plaint made  by  deceased,  charging  defendant  with  an  assault  upon  him  (de- 
ceased) with  intent  to  murder  him.  The  fact  that  such  a  complaint  had  been 
made  had  been  fully  proved  by  defendant,  and  its  introduction  in  evidence  by 
the  state  could  not,  therefore,  have  injured  defendant.  If  defendant  had  not 
called  out  the  fact  that  such  complaint  had  been  made,  it  would  unquestion- 
ably have  been  material  error  to  have  admitted  it  in  evidence. 
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3.  Several  hoars  after  deceased  was  wounded,  he  made  certain  statements 
to  the  witness,  Dr.  Iiongaiire,  his  attending  physician,  relating  to  the  shoot- 
ing. These  statements  were  admitted  in  evidence,  over  the  objections  of  the 
defendant,  not  as  ten  gestoe,  or  as  dying  declarations,  but  upon  the  ground 
that  the  defendant,  in  the  examination  of  his  witness,  Longmire,  had  elicited 
a  portion  of  said  statements,  and  therefore  that  the  state  had  the  right  to 
prove  the  whole  thereof.  Defendant  asked  the  witness  Longmire  why  he, 
witness,  at  the  time  he  was  visiting  deceased,  thought  deceased  would  recover 
from  his  wound.  Witness  answered:  "Deceased  asked  me  if  he  would  get 
well.  I  told  him  he  would.  Deceased  then  said:  *  When  1  get  well  Jim 
Irby  will  pay  for  it.'"  On  cross-examination  of  the  witness  the  state  called 
for,  and  was  permitted  to  prove,  the  statements  of  deceased  detailing  the  cir- 
cumstances of  the  shooting,  as  part  of  the  conversation  elicited  by  defendant, 
as  above  stated.  In  this  ruling  we  think  the  court  erred.  The  question  pro- 
pounded by  the  defendant  to  his  witness  Longmire  did  not  call  for  any  con- 
versation with  deceased,  or  for  any  declarations  or  statements  made  by  de- 
ceased in  relation  to  the  shooting.  It  merely  called  for  the  reasons  upon 
which  the  witness  based  his  opinion  that  the  deceased  was  not  mortally 
wounded.  This  testimony  was,  in  our  opinion,  clearly  incompetent,  and  very 
prejudicial  to  the  defendant 

4.  With  respect  to  the  statements  of  deceased,  admitted  as  dying  declara- 
tions, we  are  of  the  opinion  that  none  of  said  statements  were  competent  evi- 
dence. It  was  not  made  clearly  to  appear  that  said  statements  were  made 
under  a  sense  of  impending  death.  It  is  only  from  necessity  that  dying  dec- 
larations are  admissible  against  a  person  charged  with  the  homicide  of  tlie  de- 
clarant, and  our  statute,  and  the  decisions  under  it,  guard  with  jealous  care 
the  admission  of  such  evidence.  Before  statements  are  admitteii  as  dying 
declarations,  it  should  be  made  clearly  to  appear  that  they  come  strictly  within 
the  provisions  of  article  748,  Code  Crim.  Proc.  One  of  these  provisions,  and 
the  one  which  gives  sanctity  to  the  declaration,  is  "that  at  the  time  of  mak- 
ing such  declaration  he  was  conscious  of  approaching  death,  and  believed 
there  was  no  hope  of  recovery."  In  the  case  before  us  the  evidence,  in  our 
opinion,  falls  far  short  of  showing  tliat  deceased  was  conscious  of  approaching 
death,  and  believed  there  was  no  hope  of  recoveiy.  True,  he  repeatedly 
stated  that  he  would  not  recover;  that  if  the  wound  did  not  kill  him,  he  would 
starve  to  death.  Still  he  had  been  advised  by  his  physician  that  he  would 
get  well;  he  was  up  and  going  about;  the  wound  was  healing  rapidly;  his 
physician  had  discharged  him  as  convalescent;  and  it  was  secondary  hemor- 
rhage of  the  wound  that  was  the  immediate  cause  of  his  death.  Furthermore, 
accompanying  his  repeated  declarations  that  he  would  die,  was  the  declaration 
that  he  wanted  to  live  for  one  thing,  and  that  was  to  kill  defendant.  We 
have  found  no  decision  construing  our  statute  which,  in  our  opinion,  would 
warrant  us  in  holding  that  the  evidence  authorizes  the  admission  of  any  of 
the  statements  of  the  deceased  as  dying  declarations,  and  it  was  material  er- 
ror to  admit  them  in  evidence.     Willson,  Tex.  Grim.  Laws,  §,1046. 

5.  It  was  error,  we  think,  to  refuse  to  permit  defendant  to  prove  that  de- 
ceased a  short  time  before  the  shooting  was  seeking  to  trade  for  a  pistol.  The 
evidence  was  competent  as  tending  to  explain  why  it  was  that  deceased  and 
defendant  were  together  at  the  place  of  the  shooting;  why  it  was  that  defend- 
ant had  a  pistol  on  that  occasion;  why  it  was  that  defendant  invited  deceased 
to  go  with  him  to  the  place  of  the  shooting,  etc.  It  tended  to  throw  light 
upon  the  transaction,  upon  the  conduct  of  both  deceased  and  defendant,  and, 
in  view  of  the  facts  as  proved  on  the  trial,  was  material  evidence  for  the  de- 
fendant. 

We  have  referred  to  and  determined  the  material  questions  presented  in  the 
record,  and  because  of  the  errors  we  have  specified,  the  judgment  is  reversed, 
and  the  cause  is  remanded. 
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Seeligson's  Ex'r  V.  Texas  Transp.  Co.  et  ah 

{Supreme  Court  of  Texas.    March  9, 1888.) 

1.  Rbmotal  ot  Causes— Effect— Remand  bt  Federal  Coubt. 

Where  no  cause  exists  for  a  removal  of  a  cause  from  a  state  court  to  the  federal 
court,  the  jurisdiction  of  the  cause  remains  in  the  atate  court  save  as  in  fact  sus- 
pended by  the  attempted  removaL 

2,  Same— Pbocedube  after  Remand. 

Where  a  case  is,  without  cause,  remoyed  from  a  state  court  to  a  federal  court,  and 
is  dismissed  by  the  latter  for  want  of  jurisdiction,  no  formal  order  of  the  relinouiah- 
ing  of  jurisdiction  is  necessary  to  enable  the  state  court  to  resume  its  proceedings. 
8.  Same. 

Upon  the  filing  in  the  state  court  from  which  a  cause  has  been  remoyed  of  a  cer- 
tified copy  of  the  mandate  of  the  supreme  court  of  the  United  States  affirming  the 
dismissal  of  the  case  by  the  United  States  circuit  court  for  want  of  sufficient  cause 
of  removal,  it  is  the  duty  of  the  state  court  to  proceed  with  the  cause  as  in  other 
cases  on  its  docket. 
4.  Same— Evidence- Mandate  from  Sufrbmb  Court. 

A  certified  copy  of  the  mandate  of  the  supreme  court  to  the  United  States  circuit 
court  affirming  its  dismissal  of  a  cause  is  competent  evidence  of  the  refusal  of  the 
circuit  court  to  take  jurisdiction  of  a  cause  removed  to  it  from  a  state  court. 

Appeal  from  district  court,  Harris  county;  James  Masterson,  Judge. 

This  is  a  suit  brought  in  the  district  court  of  Harris  county  by  Henry  See- 
ligson  against  the  Texas  Transportation  Company,  Charles  Fowler,  E.  W. 
Cave,  A.  C.  Hutchison,  L.  Meggett,  and  C.  P.  Huntington.  At  the  March 
term,  1884,  upon  the  petition  of  C.  P.  Huntington,  the  cause  was  removed  to 
the  United  States  circuit  court  at  Oalveston,  where  it  remained  until  the  9ih 
day  of  January,  1886,  when,  upon  motion  of  the  plaintiff,  it  was  dismissed. 
From  the  order  of  dismissal  the  defendants  took  an  appeal  to  the  supreme 
court  of  the  United  States;  and,  in  the  mean  time,  Henry  Seeligson  died,  and 
the  temporary  administrator  of  his  estate  was  made  party  to  such  appeal;  and 
at  the  October  term,  1886,  of  the  said  supreme  court,  (May  27, 1887,)  tlie  de- 
cision of  the  circuit  court  was  affirmed.  The  mandate  from  the  supreme  couit 
of  the  United  States  was  filed  in  the  circuit  court  on  the  18th  of  August.  1887, 
and  the  same  was  under  the  certificate  of  the  clerk  of  the  circuit  court,  tiled 
in  the  district  court  of  Harris  county  on  the  1st  day  of  Septemb(*r»  1887.  On 
Monday,  October  3,  1887,  being  the  first  day  of  the  term,  the  death  of  Henry 
Seeligson  was  suggested,  and  George  and  Anna  Sophia  Seeligson,  executors 
of  said  Henry  Seeligson ,  appeared,  and  made  themselves  parties  plaintiff.  On 
the  7th  day  of  October,  1887,  being  Friday  and  default  day,  the  case  being 
called,  and  no  one  appearing,  the  plaintiffs  dismissed  as  to  0.  P.  Huntington, 
and  a  judgment  by  default  was  rendered  against  the  Texas  Transportation 
Company,  E.  W.  Cave,  Charles  Fowler,  L.  Meggett,  and  A.  C.  Hutchison,  with 
writ  of  inquiry.  On  October  11,  1887,  the  several  defendants  made  a  motion 
to  reinstate  tiie  case.  On  the  15th  day  of  October,  1887.  the  motion  was  heard 
by  the  court,  and  sustained ;  and  said  default  was  set  aside,  and  the  case  dis- 
missed from  the  district  court  of  Harris  county  for  the  want  of  jurisdiction. 
And  on  said  October  15, 1887,  the  plaintiffs  filed  a  motion  to  reinstate  the  case 
because  the  said  court  had  jurisdiction  of  said  cause.  On  October  22,  1887, 
said  motion  was  heard  and  overruled,  and  notice  of  appeal  was  given  in  open 
court. 

8.  Musina  and  W.  P.  HambUn,  for  appellants.    T,  N.  WatU,  for  appellees. 

Walker,  J.  It  will  be  conceded  that  the  jurisdiction  and  rules  of  decision 
of  the  state  district  courts  are  prescribed  by  the  constitution  and  laws  of  the 
state.  Any  order  in  a  cause  removed  from  the  state  courts  to  a  federal  court, 
and  subsequently  dismissed  by  it  for  want  of  legal  cause  for  removal,  that  is, 
for  want  of  jurisdiction  over  the  subject  in  litigation,  would  therefore  be  only 
persuasive,  and  would  not  control  or  limit  the  state  court  in  its  subsequent 
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proceedings  in  the  ease.  Nor  would  it  be  expected  that  the  federal  circuit 
court  would  attempt  the  exercise  of  control  over  the  state  court.  It  may  be 
assumed  timt  a  court  wanting  jurisdiction  over  the  subject-matter  in  litiga- 
tion could  make  no  other  valid  order  than  to  dismiss,  or  to  refuse  to  hear,  the 
case.  After  dismissing  the  case  its  connection  with  the  case  ceased.  The 
following  extract  from  Judge  Campbell's  opinion  in  Insurance  Co,  y,  Fran- 
cis, 52  Miss.  466,  467,  applies  equally  to  this  case  as  in  the  case  in  which  it 
was  uttered:  "Where  a  state  court  grants  an  application  for  removal  of  a 
cause  to  a  United  States  court,  it  is  a  declension  to  proceed  further  in  the  cause; 
but  when  it  is  ascertained  that  the  order  of  removal  was  improper,  and  that 
the  United  States  court  has  not  jurisdiction,  the  cause  revives  in  the  state 
court,  and  should  be  proceeded  with  as  though  no  order  of  removal  had  been 
made.  An  order  for  removal  in  a  case  not  embraced  by  act  of  congress  has 
no  effect  in  legal  contemplation ;  and  although  the  practical  effect  may  be  an 
interruption,  improperly,  of  the  prosecution  of  the  cause  in  the  state  court, 
the  cause  is  to  be  considered  as  having  been  all  the  time  pending  in  the  state 
court,  which  delayed  to  see  if  the  United  States  court  w^ould  take  jurisdiction, 
and,  finding  it  would  not,  proceeds  to  try  the  case  thus  remitted  to  it,  as  though 
no  interruption  had  occurred."  The  authorities  cited  by  counsel  have  been 
examined  so  far  as  accessible  and  nothing  has  been  found  satisfactorily  contra- 
dicting this  view  of  the  subject.  Qalvin  v.  BouttoelU  9  Blatchf .  473;  Thacher 
v,  McWilliams,  47  Ga.  306;  Insurance  Co,  v.  Francis,  52  Miss.  457;  Ex  parte 
Insurance  Co.,  50  Ala.  390;  Dill.  Rem.  Causes,  §  87;  U.  S.  Rev.  St.  §  639; 
Durant  v.  Essex  Co.,  101  U.  S.  555;  Williams  v.  Brufy,  102  U.  S.  248; 
Cook  V.  Burnley,  11  Wall.  ^77;  West  v  Brashear,  14  Pet.  54. 

In  this  record  it  appears  that  the  cause  was  removed  from  the  Harris  county 
district  court  to  the  United  States  circuit  court  at  Galveston;  that  the  circuit 
court  dismissed  the  cause  for  want  of  sufficient  cause  for  removal ;  the  dis- 
missal was  affirmed,  on  appeal,  by  the  United  States  supreme  court;  the  af- 
firmance was  certified  to  the  circuit  court  by  formal  mandate.  The  mandate 
is  on  file  in  the  circuit  court.  A  certified  copy  of  it  was  filed  in  the  case,  in 
the  district  court,  on  September  1,  1887,  and  the  default  was  taken  October 
7th.  This  copy  was  competent  and  sufficient  evidence  of  the  refusal  of  the 
circuit  court  to  assume  control  of  the  cause.  There  was  then  no  obstacle  to 
the  exercise,  by  the  state  court,  of  its  jurisdiction  in  proceeding  with  the  trial 
of  the  cause. 

The  court  holds  (1)  that,  no  cause  for  removal  existing,  jurisdiction  of  the 
cause  remained  in  the  district  court,  save  as  in  fact  suspended  by  the  attempted 
removal;  (2^  that  no  formal  order  by  the  circuit  court,  relinquishing  jurisdic- 
tion, after  the  dismissal,  was  necessary  to  enable  the  district  court  to  resume 
its  proceedings;  (3)  that  the  certified  copy  of  the  mandate  from  the  supreme 
court  to  the  United  States  circuit  court  was  competent  evidence  of  the  refusal 
of  the  circuit  court  to  take  jurisdiction ;  and  (4)  upon  being  so  informed  of 
the  action  of  the  federal  courts,  it  devolved  u(>on  the  district  court  to  proceed 
wit))  the  cause,  as  with  other  cases  on  its  docket. 

For  the  error  in  dismissing  the  cause  the  judgment  below  is  reversed,  and 
cause  remanded. 


Texas  &  K.  O.  R.  Co.  f>.  Gbowder  et  al, 

(Supreme  Cowt  of  Texas.    March  18, 1888.) 

Railroad  Companies— Injuries  to  Employe— Deposition— Etabivb  Answer. 
In  an  action  for  injuries  against  a  railroad  company,  a  deposition  contained  the 
following  interrogatory:  ** Could  you  see,  and  did  you  see,  what  Cohn  was  doing 
just  at  the  time  he  was  hurti  And  do  you  know  what  he  was  doing,  or  how  it  was 
he  came  to  be  injured?''  and  the  answer:  **I  saw  Cohn's  lamp  at  the  time  he  was 
acting  as  brakeman.  I  knew  that  he  was  then  at  work  as  brakeman.  He  was  run 
over  by  the  cars. "  Held,  that  the  answer  was  evasive,  and  the  deposition  should 
have  been  excluded. 
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9.  Dbath  bt  Wbongful  Aar—Acnov  bt  Parbht— HCnroRiTT  or  Pbrsoh  Injubbd. 
To  entitle  a  mother  to  recover  damages  of  a  raUroad  company  for  the  kUlincT  o' 
her  son  while  in  its  employ,  she  is  not  required  to  show  that  the  deceased  was  a 
minor,  whose  age  could  ana  should  have  been  known  to  the  company. 
8.  Hbgligekoe—Contributort—Tbiai/— Instruction. 

A  charge  containing  a  correct  general  statement  of  the  law  applicable  to  the  oas» 
made  by  the  pleadings  in  an  action  against  a  railroad  company  tor  the  killing  of  a 
brakeman,  but  failing  to  instruct  the  jury  as  to  the  effect  of  negligence  on  the  part 
of  the  deceased  in  attempting  to  make  a  coupling,  knowing  the  track  at  the  place  to 
be  in  bad  condition,  is  not  error,  when  no  charge  u  asked  presenting  the  case  in  this 
aspect. 
4.  Bvidbncb— Admissibilitt— Rbs  Gbstjl 

Declarations  by  a  person,  a  short  time  after  being  injured,  as  to  how  he  came  to 
get  hurt,  cannot  be  admitted  as  part  of  the  res  gestOR,^ 

Appeal  from  district  ooart,  Harris  county;  James  Mastebson»  Jndge. 

This  action  was  brought  by  Mary  Growder,  joined  pro  forma  by  her  present 
husband,  against  the  Texas  &  New  Orleans  Central  Railroad  Company*  in 
the  trial  court,  alleging,  in  substance,  as  follows:  That  defendant  without 
her  consent  or  knowledge,  and  during  her  absence  from  her  home  in  Houston » 
employed  her  minor  son,  George  Cohn,  and  sent  him  to  Beaumont,  Tex.,  and 
put  him  to  work  in  defendant's  raikoad  yard  there  as  night  brakeman;  that 
the  boy,  Cohn,  was  17^  years  old,  and  bore  the  appearance  of  a  mere  boy,  and 
that  defendant  knew  that  he  was  a  minor  when  it  employed  him;  that  said 
employment  of  braking  cars  in  the  night-time  was  rendered  more  dangerous 
from  the  fact  that  defendant's  railway  tracks  in  the  yard  at  Beaumont  were 
unfilled  between  the  ties;  that  the  boy  was  employed  only  in  the  night-time; 
that  while  braking  cars  along  one  of  said  unfilled  tracks,  and  at  about  9  o'clock 
at  night,  and  while  endeavoring  to  step  out  from  between  two  of  defendant's 
moving  cars  which  he  had  coupled,  the  left  foot  of  said  boy  went  through  the 
unfilled  space  under  the  iron  rail  of  the  track,  and  between  the  ties,  so  that 
he  could  not  withdraw  it,  or  make  his  escape,  and»  being  so  caught  and  de- 
tained, he  was  run  over  by  one  of  defendant's  cara,  and  had  his  leg  crushed 
and  broken,  from  the  effects  of  which  he  died  a  few  days  afterward;  that  said 
Cohn  was  the  sole  dependence  of  his  said  mother  for  support  and  maintenance, 
and  she  sues  for  the  value  of  his  services,  which  he  would  have  given  her  had 
he  lived.  Defendant  pleaded  the  general  issue,  but  offered  no  evidence  on 
the  trial  of  the  case.  There  was  a  verdict  and  judgment  for  plaintiff  for  SI,- 
500, — the  charge  of  the  court  fixing  the  measure  of  damages  at  what  the  boy 
would  have  contributed  to  plaintiff*s  suppoi-t  during  his  minority,  less  his  liv- 
ing expense8,--and  defendant  brings  the  case  here  by  appeal. 

W.  N.  Shaw,  for  appellant.  F.  F.  Chew  and  Wm.  P.  HanMiUf  for  appel- 
lees. 

Staytok,  C.  J.  Ko  witness  was  at  the  place  where  the  deceased  was  in- 
jured, and  it  became  important  to  the  defendant  to  show  the  situations  of  per- 
sons who  were  testifying  to  facts  on  which  the  jury  were  expected  to  deter- 
mine whether  he  was  injured  under  such  circumstances  as  would  make  the 
appellant  liable,  and  to  show  the  means  of  knowledge  possessed  by  them.  To 
this  end,  a  witness,  who  testified  by  deposition,  was  asked:  '*Uow  far  were 
you  from  Cohn  when  he  was  hurt,  and  was  it  day  or  night?"  His  only  an- 
swer to  this  was:  "It  was  night  when  the  accident  happened;  some  time  about 
eight  o'clock."  The  following  interrogatory  was  also  propounded  to  the  wit- 
ness: *' Could  you  see,  and  did  you  see,  what  Cohn  was  doing  just  at  the  time 
he  was  hurt?  And  do  you  know  what  he  was  doing,  or  how  it  was  he  came 
to  be  injured?"  The  answers  to  this  cross-interrogatory  were:  "I  saw  Cohn's 
lamp  at  the  time  he  was  acting  as  bi-akeman.  I  knew  that  he  was  then  at 
work  as  brakeman.    He  was  run  over  by  the  cars*"    There  was  a  motion  to 

^Bee  note  at  end  of  case. 
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exclude  the  deposition,  on  the  ground  that  the  cross-interrogatories  were  not 
answered,  and  on  the  ground  that  the  answers  were  evasive;  and  the  motion 
was  overruled.  In  view  of  the  facts  shown,  the  questions  were  pertinent, 
and,  if  answered,  would  have  shown  the  icnowledge,  and  means  of  knowledge, 
possessed  by  the  witness,  which  would  have  enabled  the  jury  to  place  the 
proper  estimate  on  the  general  statements  made  by  him.  His  position  with 
reference  to  the  place  where  the  deceased  was  injured  was  important,  for  his 
means  of  knowledge  of  facts  testified  to  by  him  largely  depended  upon  that 
fact.  The  interrogatory  that  sought  information  as  to  this  he  failed  to  an- 
swer at  all,  and  there  is  nothing  in  his  answers  toother  interrogatories  which 
gave  the  desired  information.  Whether  he  could  see,  and  did  see,  what  the 
deceased  was  doing  just  at  the  time  he  was  hurt,  was  important;  but  he  failed 
to  state  whether  he  could  or  did  see  him  at  that  time.  His  statement  that  he 
''saw  Ck)hn*s  lamp  at  the  time  he  was  acting  as  brakeman"  was  not  an  an- 
swer. He  may  have  seen  the  lamp,  but  not  the  deceased;  and  the  answer 
does  not  even  fix  the  time  when  he  saw  the  lamp.  Cohn  was  night  brake- 
man,  and  the  sight  of  the  lamp  may  have  been  at  any  time  during  the  night 
while  he  was  acting  as  brakeman.  This  part  of  the  answer  was  evasive,  aa 
was  the  residue  of  it,  and  we  are  of  the  opinion  that  the  deposition  should 
have  been  excluded. 

The  first  paragraph  of  the  charge  was  as  follows:  (1)  **It  is  the  duty  of  a 
railroad  company  to  keep  its  tracks  and  switches  in  good,  safe  condition  for 
use;  and  a  neglect  on  its  part  to  perform  tliis  duty  renders  the  railroad  liable 
in  damages  to  an  employe  receiving  injuries  from  that  cause  whilst  in  dis- 
charge of  his  duty,  without  negligence  on  his  part,  and  are  in  same  manner 
liable  to  those  entitled  in  case  of  death  of  the  employe."  This  was  a  correct 
general  statement  of  the  law  applicable  to  the  case  made  by  the  pleadings; 
and  if  the  appellant's  counsel  was  of  the  opinion  that  facts  existed  which 
would  make  it  negligence  for  the  deceased  to  attempt  to  make  a  coupling, 
knowing  the  track  at  the  place  to  be  in  bad  condition,  a  charge  should  have 
been  asked  that  would  have  presented  that  phase  of  the  case  to  the  jury. 

It  is  urged  that  the  court  erred  in  giving  the  following  paragraph  of  the 
charge:  (2)  "If  the  evidence  convinces  you  that  George  Cohn  was  a  minor 
son  of  plaintiff,  Mary  Crowder,  and  wjvs  employed  by  defendant  company;  and 
if,  in  the  exercise  of  reasonable  care  and  diligence,  the  railroad  company's 
agents  employing  him  could  and  should  have  known  of  his  minority;  and  if 
you  further  find,  from  the  evidence,  that  whilst  engaged  in  the  capacity  of 
brakeman,  without  negligence  on  his  part,  he  was  injured  substantially  as 
alleged  in  the  petition;  and  if  said  injuries  were  caused  to  deceased  by  reason 
of  the  bad  condition  of  defendant's  track  at  place  of  injuiy, — find  for  plain- 
tiff, and  assess  his  damages."  This  is  an  action  brought  by  the  appellee  to 
recover  damages  for  an  injury  that  resulted  in  the  death  of  her  son,  an  em- 
ploye of  the  appellant,  and,  to  entitle  her  to  recover,  it  was  incumbent  on  her 
to  show  such  facts  as  would  have  entitled  her  son  to  recover  had  he  lived. 
Were  he  alive  and  plaintiff,  the  fact  that  he  was  a  minor,  and  employed  by 
I4)pellant  with  knowledge  of  that  fact,  would  not  entitle  him  to  recover;  and 
the  only  respect  in  whicli  his  minority  could  be  taken  into  consideration  would 
be  upon  an  inquiry  as  to  whether  the  employer  had  used  such  care  towards 
him  as  his  yeai-s  or  inexperience  would  make  necessary.  Railway  Co.  v. 
Carlton,  60  Tex.  400;  Railway  Co,  v.  Crowder,  61  Tex.  262,  63  Tex.  505. 
Were  this  an  action  by  a  parent  for  the  loss  of  services  of  a  minor  child,  the 
rule  would  be  as  stated  in  Railway  Co,  v.  Redeker,  67  Tex.  190,  2  S.  W.  Rep. 
527.  Such,  however,  is  not  the  character  of  this  action.  The  effect  of  the 
charge  complained  of  was  to  make  it  incumbent  on  the  appellees  to  show  such 
facts  as  would  ordinarily  fix  liability  on  a  master  for  an  injury  to  a  servant 
while  in  his  employment,  and,  in  addition  to  this,  the  further  fact  that  the 
deceased  was  a  minor  whose  age  could  and  should  have  been  known  to  the 
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appellant.  This  imposed  a  burden  on  the  appellees  greater  than  the  law  im- 
poses. In  such  a  connection,  as  used  in  the  charge,  the  fact  of  minority  was 
irrelevant,  and  it  ought  to  have  been  omitted. 

A  witness  was  permitted  to  state  that  tlie  deceased,  a  short  time  after  he 
was  injured,  in  answer  to  an  inquiry  as  to  how  he  came  to  get  hurt,  said  that 
**he  jumped  off  the  cars,  and  went  to  make  a  coupling,  but  as  he  went  to  come 
out  his  leg  got  fastened  under  the  rail;  that  he  could  not  get  it  out,  and  they 
ran  over  him."  We  are  of  the  opinion  that  his  declarations  were  not  res  gesta. 
and  should  have  been  excluded.  Waldele  v.  Railway  Co,,,  95  N.  Y.  276;  Mar- 
tin V.  Railway  Co,^  9  N.  E.  Rep.  505;  8tate  v.  Bstoup,  1  South.  Rep.  448; 
Mayes  v.  8tate^  Id.  733.  This  question  is  very  fully  discussed,  and  the  au- 
thorities cited,  by  Justice  Clifford  in  Inmrance  Co,  v.  Mosley,  8  Wall.  409. 

There  was  evidence  tending  to  show  that  the  railway  track  was  defective  in 
such  a  way  as  to  render  the  work  of  a  brakeman  dangerous;  and  on  the  last 
trial  there  was  evidence,  not  introduced  on  the  first,  tending  to  show  that  the 
deceased  was  injured  while  attempting  to  make  a  coupling,  and  the  court  did 
not  err  in  refusing  to  instruct  the  jury  to  find  a  verdict  for  the  defendant. 
The  cause  should  be  submitted  to  a  jury,' if  one  be  demanded,  under  a  chai-ge 
which  will  enable  them  to  consider  all  the  facts  tending  to  show  the  want  of 
due  care  on  the  part  of  the  appellant  and  the  deceased. 

For  the  errors  noticed  the  judgment  will  be  reversed,  and  the  cause  re- 
manded. 

NOTE. 

Rbs  Okstjb— Dbclaratioks.  a  declaration  or  statement,  to  be  admissible  as  part  of 
the  res  gestCBy  must  be  made  while  the  act  to  which  it  refers  is  being  performed.  Pat- 
terson V.  Railway  Ck>..  (Mich.)  19  N.  W.  Rep.  761.  Thus,  declarations  made  by  an  in- 
jured person  after  he  had  returned  to  his  home,  and  more  than  30  minutes  after  the  ac- 
cident occurred, are  inadmissible,  Armll  v. Railroad  Co.,  (Iowa,)  SON.  W.  Rep.  42:  also, 
declarations  explaining  the  manner  in  which  an  accident  happened,  made  by  tne  in- 
jured person  wnile  being  conyeyed  from  the  scene  of  the  aociaent,  Martin  v.  Railroad 
Co.,  (N.  T.)  9  N.  B.  Rep.  506:  and  a  narratiye  given  by  a  party  who  was  injured,  after 
having  been  removed  20  or  80  rods  from  the  place  where  the  accident  occurred,  is  not 
strictly  or  substantially  contemporaneous  with  the  transaction,  aod  is  inadmissible, 
Merkle  v.  Bennington  1^.,  (Mich.)  24  N.  W.  Rep.  776.  But  while  it  is  essential  that  the 
declaration  should  be  contemporaneous  with,  or  at  least  so  connected  with  the  main 
fact  in  issue  as  to  constitute  a  part  of  the  transaction,  and  thus  derive  credit  from  the 
main  fact  or  act  itself,  to  explam  or  characterize  whion  it  is  offered  in  evidence,  Conlan 
V.  Grace.  (Minn.)  SO  N.  W.  Rep.  880,  still  it  is  not  necessary  that  a  declaration,  to  be  a 
part  of  tne  re»  geata^  should  be  precisely  and  astronomically  oontemporaneons  and  oon- 
current  in  point  of  time  with  the  principal  transaction,  but  rather  that  it  be  made  vol- 
untarily, unpremeditatedly,  and  spontaneously,  and  under  the  immediate  and  uncon- 
scious influence  of  the  principal  transaction;  and  be  made  at  such  a  time,  whether  con- 
temporaneous and  concurrent  or  not,  and  also  under  such  circumstances  and  conditions, 
as  to  exclude  the  idea  of  deliberate  intent  or  design,  Williamson  v.  Railroad  Co.,  (Mass.) 
10  N.  B.  Rep.  790;  Armil  v.  Railroad  Co..  (Iowa,)  30  N.  W.  Rep.  43.  Thus  the  volun- 
tary statement  made  by  an  engineer  while  standing  in  his  engine  at  the  place  where 
the  casualty  occurred,  in  view  of  its  results,  and  from  three  to  five  minutes  thereafter, 
is  admissible,  not  being  a  narrative  of  a  complete  transaction,  nor  one  whiohat  the  time 
had  wholly  passed  away.  Durkee  v.  Railroad  Ck>..  (CaL)  9  Pac.  Rep.  99.  Declarations 
qualifying  and  giving  character  to  an  act  are  admissible,  whether  self-serving  or  not; 
but  the  act  must  be  material  to  the  issue.    Brown  v.  Kenyon,  (Ind.)  9  N.  B.  Rep.  283. 

Upon  the  general  subject  of  the  res  gesUB,  and  when  declarations  are  a  part  thereof, 
see,  also,  Clunie  v.  Lumber  Co.,  (Cal.)  7  Pac.  Rep.  708;  Edmunds  v.  Curtis.  (Colo.)  9 
Pac.  Rep.  798;  Boxes  of  Opium  v.  U.  S.,  23  Fed.  Rep.  367;  Porter  v.  Waltz,  (Ind.)  8  N. 
E.  Rep.  705;  Express  Co.  v.  Rawson,  (Ind.)  6  N.  E.  Rep.  837;  County  of  Tompkins  v. 
Bristol,  (N.  Y.)  1  N.  E.  Rep.  878;  Hallahan  v.  Railroad  Co.,  (N.  Y.)  6  N.  E.  Rep.  287; 
Citizens'  Co.  v.  O'Brien,  (Ul.)  8  N.  B.  Rep.  310:  Mitchell  v.  Colglazier,  (Ind.)  7  N.  E. 
Rep.  199;  Insurance  Co.  v.  La  Pointe,  flU.)  8  N.  E.  Rep.  853;  Railroad  Co.  v.  Wood, 
(Ind.)  14  N.  E.  Rep.  5?2 ;  Railroad  Co.  v.  Moore,  (Tex.)  6  8.  W.  Rep.  631 ;  Bealor  v.  Hahn, 
(Pa.)  11  Atl.  Rep.  776;  Mayes  v.  Power,  (Ga.)  4  S.  E.  Rep.  681 ;  Reiley  v.  Haynes,  (Kan.) 
16  Pac.  Rep.  440 ;  Syndicate  Co.  v.  Rogers,  (Colo.)  16  Pac.  Rep.  719;  Passmore  v.  Pass- 
more,  and.)  15  N.  E.  Rep.  338. 

The  aeclarations  of  a  part^  made  while  doing  an  act,  the  nature,  obiect,  or  motive  of 
which  is  the  subject  of  inquiry,  are  admissible  in  evidence  as  a  part  of  the  res  gcstce,  it 
they  tend  to  elucidate  or  give  character  to  the  act  itself.  State  v.  Walker,  (Me.)  1  Atl. 
Rep.  857. 
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Where,  a  few  minutes  nfter  an  assault  and  robbery,  the  prosecutor  described  the  ap- 
pearance of  his  assailants  to  a  police  officer,  held  such  statements  were  admissible  as 
part  of  the  res  aestas.    State  v.  Horan,  (Minn.)  20  N.  W.  Rep.  905. 

What  was  said  to  a  person  charged  with  larceny  at  the  time  he  acquired  possession 
of  the  stolen  property  is  admissible  as  part  of  the  res  gestoe.  State  v.  Jordan,  (Iowa,) 
29  N.  W.  Rep.  480 ;  State  v.  KeUy,  (Iowa,)  11  N.  W.  Rep.  636. 

Statements  of  deceased,  made  some  days  after  the  shooting,  are  not  admissible  in  ev- 
idence as  part  of  the  res  gestce.    People  v.  Wasson,  (Cal.)  4  Pac.  Rep.  555. 

In  a  prosecution  for  rape  of  a  child,  her  answers  two  or  three  days  after  the  alleged 
injury,  to  the  questions  of  her  mother,  are  admissible  as  part  of  the  res  gestae  People 
V.  Brown,  (Mich.)  19  N.  W.  Rep.  172. 

Where  one  starts  out  from  his  house  with  a  loaded  revolyer  in  his  pocket,  and  pro- 
ceeds directly  to  a  fatal  encounter  with  an  enemy,  his  statements  to  his  wife  on  start- 
ing out  may  be  admitted  as  part  of  the  res  gestce^  tending  to  show  that  he  did  not  go 
out  for  the  purpose  of  a  hostile  meeting.    State  v.  Cross,  (Iowa,)  26  N.  W.  Rep.  62. 

On  the  trial  of  a  man  for  procuring  an  abortion,  the  declarations  of  the  woman  upon 
whom  the  abortion  was  produced,  narrative  of  a  past  occurrence,  and  constituting  no 
part  of  the  res  gestoe^  are  inadmissible  in  evidence.  People  v.  Murphy,  (N.  Y.)  4  N.  B. 
Rep.  326. 

In  the  trial  upon  an  indictment  for  murder  the  exclamations  of  the  deceased  immedi- 
ately upon  the  firing  of  the  shot  by  which  he  was  killed,  and  in  answer  to  a  question 
asked  within  a  very  few  minutes  thereafter,  are  admissible  as  part  of  the  res  gcstcc. 
People  V.  Simpson,  (Mich.)  12  N.  W.  Rep.  662.  The  defense  may  show  conversation  at 
the  time.    Mack  v.  State,  (Wis.)  4  N.  W.  Rep.  449. 

A  witness,  in  describing  a  fight,  fixed  the  time  at  which  he  became  aware  of  a  cer- 
tain occurrence  therein  by  saying:  **I  did  not  know  it  until  D.  said  he  knew  M.  had  a 
knife, "  the  remark  of  D.  mentioned  by  the  witness  having  been  made  then  and  there, 
while  the  fight  progressed.  Held,  this  remark  was  properly  admitted  in  evidence  as 
part  of  the  res  gestce.    Barrow  v.  State,  (6a.)  5  S.  £.  Rep.  64. 


Harris  County  v,  Boyd  et  al. 

(Supreme  Court  of  Texas.    March  16, 1888.) 

Taxation— Exemption  from— Public  Propebtt. 

Under  Const.  Tex.  art.  11,  $  9,  providing  that  "the  property  of  counties,  cities,  and 
towns,  held  only  for  public  purposes,  ♦  ♦  ♦  shall  be  exempt  from  forced  sale, 
and  from  taxation,  **  an  assessment  against  a  county,  under  a  city  ordinance,  for  im- 
provements on  a  street  on  which  the  county  court-house  and  lots  abut,  is  void. 

Error  from  Harris  county  court;  James  Masterson,  JuJge. 
Ferryman  <&  Qillaspie,  for  plaiiiliff  in  error.    Jones  di  Qariiett  and  Clias. 
E.  Dtvyer,  for  defendants  in  error. 

Walker,  J.  William  Boyd  &  Bro.,  February  19,  1886,  brought  a  suit 
against  Harris  county  for  1^796.61,  the  amount  of  two  accounts  representing  the 
assessment  against  the  courthouse  block  in  city  of  Houston.  The  petition  al- 
leges the  city  council  of  the  city  of  Houston,  in  1883,  by  virtue  of  its  charter, 
and  after  proper  proceedings  in  accordance  therewith,  awarded  a  contract  to 
George  A.  Hill  &  Co.  for  the  improvement  of  certain  portions  of  Preston  street, 
in  said  city,  including  that  portion  of  said  street  upon  which  the  court-house 
lots  of  the  county  abut;  that  Hill  &  Co.,  by  consent  of  the  city,  transferred 
the  contract  to  the  defendants  in  error,  and,  in  accordance  with  said  contract, 
they  constructed  said  improvements,  and  tlie  same  were  duly  accepted  by  said 
city  about  the  28th  day  of  April,  1884.  On  the  28th  day  of  April,  1884.  two 
certificates,  aggregating  the  sum  of  $798.61,  were  issued  for  said  work  to  de- 
fendant in  error  by  said  c.ty,  to  be  paid  by  plaintiff  in  error;  said  certificates 
bearing  interest  at  the  rate  of  8  per  cent,  per  annum  from  date,  and  are  a  Hen 
on  said  property  of  plaintiff  in  error,  upon  which  its  said  court-house  is  situ- 
ated.  Said  certificates  were  duly  presented  to  plaintiff  in  error,  and  the  pay- 
ment, in  whole  or  in  part,  refused.  There  is  a  prayer  for  the  amount  of  said 
claim  and  interest  and  costs,  for  foreclosure  of  lien  on  said  property,  and  for 
order  of  sale,  and  for  general  relief.  Defendants  ansy/ered— First.  By  gen- 
eral exception  to  petition.  Second,  By  special  exception  alleging  (1)  that  the 
city  of  Houston  could  make  no  contract  upon  which  judgment  could  be  ren- 
dered against  Harris  county  in  its  corporate  capacity;  (2)  that  its  court-house 


Digitized  by  VjOOQIC 


714  SOUTHWESTERN  BEPOBTEB.  [TeX* 

property  is  exempt  from  taxation,  and  that  the  assessment  upon  which  the 
claim  of  defendant  in  error  is  based  is  void,  and  constitutes  no  charge  or  lien 
on  said  property.  Third.  By  general  denial.  Neither  party  demanding  a 
Jury,  the  cause  was  submitted  to  the  court  on  the  20th  day  of  November,  1^, 
and  judgment  entered  in  favor  of  defendant  in  error,  and  against  plaintiff  in 
error,  for  the  sum  of  $962.20,  with  interest  thereon  at  the  rate  of  8  per  cent, 
per  annum  from  date  of  said  judgment,  and  costs,  and  a  lien  established  on 
lots  1,  2,  3,  4,  and  5,  in  block  No.  81,  being  the  lots  upon  which  the  coart- 
house  is  situated.  The  judgment  provided  that  no  execution  or  order  of  sale 
issue.  Motion  for  new  trial  was  overruled.  The  case  is  brought  up  for  re- 
vision by  writ  of  error.  The  errors  insisted  upon  are  (1)  in  not  sustaining 
the  demurrer  to  the  petition;  and  (2)  in  the  judgment  against  the  county  for 
the  debt.  The  questions  raised  are  whether  the  court-house  and  grounds  are 
subject  to  taxation,  or  to  that  species  of  taxation  called  "assessment  for  specific 
purpose,"  by  the  city  authorities. 

The  constitution  of  the  state,  art.  8,  g  1,  prescribes:  "Taxation  shall  be  equal 
and  uniform.  All  property  in  this  state,  whether  owned  by  natural  persons, 
or  corporations  other  than  municipal,  shall  be  taxed  in  proportion  to  its  value," 
etc.,  article  11,  §§  1,  2,  9.  (1)  "The  several  counties  of  this  state  are  hereby 
recognized  as  legal  subdivisions  of  the  state. "  (2)  "The  construction  of  jails, 
court-houses,  and  bridges,  ♦  ♦  ♦  and  the  laying  out,  construction,  and 
repairing  of  county  roads,  shall  be  provided  by  general  laws. "  (9)  "The  prop- 
erty of  counties,  cities,  and  towns,  owned  and  held  only  for  public  purposes, 
such  as  public  buildings,  and  the  sites  therefor,  *  *  *  public  grounds, 
and  all  other  property  devoted  exclusively  to  the  use  and  benetit  of  the  public, 
shall  be  exempt  from  forced  sale  and  from  taxation:  provided,  nothing iierein 
shall  prevent  the  enforcement  of  the  vendor's  lien,  the  mechanic's  or  builder's 
liens,  now  existing."  Under  article  8,  §  2,  Const.,  the  legislature  exempted 
from  taxes  ***actual  places  of  religious  worship,"  cemeteries,  property  used  for 
school  purposes,  and  for  purely  public  charity.  Taxation  is  the  enforced  con- 
tribution of  persons  and  property,  "levied  by  the  authority  of  the  state,  for  the 
Buppoi-t  of  the  government,  and  for  all  public  needs. "  Ck>oley,  Tax*n,  1.  The  as- 
sessments for  city  improvements  contemplate,  in  theory  at  least,  a  local  benetit 
and  increase  in  value,  and  are  made  under  the  power  to  tax, — are  an  exercise 
of  that  power.  These  special  taxes  do  not  come  within  the  meaning  of  the 
term  "taxation,"  as  usually  employed  in  the  constitution  and  statutes. 
Roundtree  v.  Qalvttston,  42  Tex.  626;  Allen  v.  Galveston,  61  Tex.  320.  At 
least,  the  general  limitations  in  article  8  of  the  constitution  are  held  not  to 
apply  to  the  exactions  by  city  authorities,  under  their  charters,  to  construct 
and  repair  sidewalks,  streets,  etc..  as  against  abutting  owners.  In  this  case 
it  is  sought  to  further  recognize  the  power  of  cities,  so  as  to  extend  it  to  as- 
sessments upon  property  owned  by  the  county,  and  used  as  a  site  for  the  county 
court-house;  the  claim  being  against  the  county  as  owner,  and  against  the 
property  as  a  lien.  In  lands  held  for  public  use  the  increased  value  supposed 
to  follow  street  improvements  could  not  apply  as  compensation  for  the  levy, 
as  in  property  held  by  individuals.  Again,  the  mode  of  assessment  is  faulty. 
In  effect,  it  seeks  to  impose  upon  the  county  a  burd  n  for  a  local  benefit,  and 
without  its  sanction.  By  the  constitution,  "county  commissioners"  are  rec- 
ognized as  the  local  govemnaent,  with  powers  of  county  legislation  within  its 
limits;  the  county  itself,  a  legal  subdivision  of  the  state.  Much  of  the  pow- 
ers and  duties  of  the  government  is  committed  to  those  local  bodies,  affecting 
important  interests  for  the  welfare  of  the  inhabitants.  They  are  chargeable 
with  the  duty  of  "providing  and  keeping  in  repair  court-houses,  jails,  and  all 
necessary  public  buildings;  having  power  "to  levy  and  collect  a  tax  for  county 
purposes,"  within  prescribed  limitations;  to  audit  and  settle  all  accounts 
against  the  county,  and  to  direct  their  payment;  to  lay  out  and  establish 
♦    ♦    ♦    public  highways,"  etc.    Rev.  St.  arts.  1514, 1516;  Const,  art.  5,  §18 
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It  is  not  a  necessary  conclusion  that  the  charter  of  the  city,  under  which  the 
questioned  authority  was  exercised,  was  intended  by  the  legislature  to  invade  or 
interfere  with  the  functions  of  government  committed  to  the  county  commis- 
sioners, or  to  impose  burdens  upon  the  county  independent  of  or  against  the 
orders  of  the  commissioners.  The  charter,  §  23,  provides:  "The  city  council 
shall  have  full  power  and  authority  to  grade,  shell,  pave,  repair,  or  otherwise 
improve  any  avenue,  street,  or  other  highway;  ♦  ♦  ♦  which  grading, 
shelling,  paving,  or  repairing  shall  be  done  at  the  cost  and  charge  of  the  owner 
or  owners  of  the  lot  or  lots,  or  block  or  blocks,  fronting  on  such  alley,  avenue, 
street,  or  other  highway  to  be  improved;  and  the  costs  of  such  improvements, 
together  with  the  expense  of  collection  thereof,  shall  be  a  tax  against  the  owner 
of  such  lot  or  lots,  or  block  or  blocks,  as  well  as  a  lien  and  incumbrance  upon 
the  property  itself. "  This  must  be  construed  to  apply  only  to  all  legal  subjects 
of  taxation,  and  must  be  limited  by  the  constitution.  But,  finally,  there  is 
no  apparent  reason  why  the  exemptions  in  the  constitution  should  not  be  taken 
in  the  ordinary  and  more  comprehensive  sense,  so  as  to  include  all  taxation, 
special  as  well  as  general.  The  purposes  of  the  exemption  obtain  equally 
against  special  assessments  as  against  general  taxation .  The  i n  hibition  against 
sale  would  seem  to  negative  the  power  to  assess.  If  the  property  cannot  be 
subjected  by  sale  to  the  tax,  a  mere  assessment,  in  many  cases,  would  be  use- 
less. Besides  in  any  degree  foreclosing  a  lien,  execution  ordinarily  runs 
against  the  defendant  for  the  residue  after  exhausting  the  subject  of  the  lien. 
To  allow  judgment  to  run  against  the  county  first  would  be  to  allow  the  city 
authorities  to  add  to  the  county  liabilities,  and  increase  thi'  taxation  necessary 
to  be  levied  by  the  county  commissioners.  They  are  intrusted  with  the  dis- 
cretion of  determining,  at  least  so  far  as  contracts  extend,  wiiat  outlay  shall 
be  made  of  the  general  revenues  of  the  county.  They  should  not  be  interfered 
with  by  the  city  authorities.  This  question  has  been  decided  differently  by 
other  courts,  and  there  is  great  conflict  in  the  decisions.  Coolev,  Tax*n,  470- 
472;  Taylor  v.  Palmer,  31  Cal.  240;  Neenan  v.  amith,  50  Mo.  525;  St,  Loui3 
V.  Bressler,  56  Mo.  350.  Contra,  County  of  McLean  v.  City  of  Bloomington, 
106  111.  209;  Sioux  City  v.  SchooUDiat,,  55  Iowa.  150,  7  N.  W.  Rep.  488; 
People  v.  Mayor,  etc.,  4  N.  Y.  420. 

The  court  holds  that  the  action  of  the  city  authorities  in  assessing  the  tax 
against  the  court-house  site,  and  in  attempting  to  bind  the  county  as  the  owner, 
was  inhibited  by  section  9,  art.  11,  of  the  constitution  of  the  state.  It  was 
without  authority  as  well  as  against  the  county  as  against  the  property.  The 
judgment  below  is  reversed,  and  the  cause  dismissed. 


MoAllen  «.  Western  Union  Tel.  Co. 
(Supreme  Court  of  Texas.    March  20, 1888.) 

1.  Tblborafh  Companies— Failure  to  Deliybb  Mbssaoe— Damaobs. 

In  an  action  against  a  telegraph  company  for  f aUure  to  transmit  a  message,  it  ap- 
peared that  plaintiff  was  informed  by  defendant's  agent  that  there  was  a  telegraph 
office  at  the  station  to  which  he  wished  to  send  a  messye,  and  that  the  agent  be- 
came aware  that  such  office  had  been  closed  for  some  flme  soon  after  he  sent  the 
message,  but  concealed  this  knowledge  from  plaintiff.  Plaintiff  did  not  make  known 
to  the  agent  that  the  message,  which  in  form  was  an  ordinary  telegram,  was  of 
great  importance  to  him.    Held,  that  exemplary  damages  could  not  be  recovered. 

9.  Samb. 

PiaintifTs  mental  sufferings  and  apprehensions  upon  not  being  met  at  the  station 
by  the  family  carriage,  which  he  had  ordered  by  telegram  upon  hearing  of  his 
father's  illness,  cannot  enter  as  an  element  of  damages  in  an  action  against  a  tele- 
graph company  for  failure  to  transmit  the  message. 

8.  Samb. 

Damages  for  bruises  alleged  to  have  been  received  in  consequence  of  plaintiffs 
being  obliged  to  take  a  rough  yehicle,  instead  of  the  family  carriage,  to  a  certain 
point,  are  too  remote  to  base  a  claim  against  a  telegraph  company  for  failure  to 
transmit  a  message  ordering  the  family  carriage  to  meet  aim  at  the  station. 
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4.  Bamb. 

In  an  action  against  a  telegraph  company  for  failure  to  transmit  a  message,  the 
petition  should  allege  whether  exemplary  or  actual  damages  are  daimed. 

Commissioners'  decision.  Error  from  district  court,  Cameron  county;  J.  C. 
Russell,  Judge. 

F,  B.  MaonianuSp  for  plaintiff  in  error.  WheeUr  A  Rhodes,  for  defendant 
in  error. 

Maltbte,  J.  James  B.  Mc Allen  brought  suit  against  the  Western  Union 
Telegraph  Company  to  recover  damages,  actual  and  exemplary,  growing  out 
of  the  alleged  tortious  conduct  of  the  company^s  agent  in  failing  to  send  a 
telegram  from  San  Antonio  to  Edinburgh,  in  Hidalgo  county.  The  petition 
contains  a  minute  statement  of  all  the  facts,  and  is  subdivided  into  paragraphs, 
numbered  from  1  to  18,  Inclusive.  To  this  petition  there  is  a  general  demur- 
rer, and  a  special  demurrer  to  each  of  its  sulKlivisions.  The  demurrers  were 
all  sustained ;  and,  the  plaintiff  declining  to  amend,  the  petition  was  dismissed. 
It  was  alleged  that  the  plaintiff,  being  in  San  Antonio,  about  the  2d  of  August, 
1883,  applied  to  defendant's  agent  at  that  place  to  know  whether  there  was  a 
telegraph  office  at  Edinburgh  open  for  business,  and  was  informed  that  there 
was.  Plaintiff  thereupon  wrote  a  telegram,  and  addressed  it  to  his  father, 
John  McAUen,  at  Edinburgh,  directing  that  the  family  carriage  be  sent  to 
Pena  to  meet  this  plaintiff,  which  defendant's  agent  undertook  to  transmit  for 
the  sum  of  85  cents,  which  was  paid.  It  is  averred  that  plaintiff  remained  in 
San  Antonio  for  six  days,  awaiting  an  answer  to  his  dispatch;  that  he  called 
at  defendant's  office,  and  was  told  that  no  reply  had  been  received.  At  the 
expiration  of  six  days  he  went  to  Pena.  The  carriage  had  not  arived.  It  was 
only  75  miles  from  that  point  to  the  home  of  his  father,  by  the  usual  traveled 
route;  but  no  conveyance  could  be  obtained,  and  he  was  compelled  to  take 
passage  in  a  *'jerkey"  and  on  a  '*  buck  board,''  and  by  way  of  Rio  Grande  City 
to  Edinburgh,  a  distance  of  about  200  miles.  It  was  alleged  that,  when  plain- 
tiff realized  the  fact  that  the  family  carriage  had  not  been  sent  to  Pena,  his 
mind  became  possessed  with  dreadful  forebodings  as  to  the  cause  of  its  not 
being  there.  He  had  learned  while  in  San  Antonio  that  his  father  was  sick; 
and  this  was  the  occasion  of  the  dispatch  for  the  carriage,  though  the  defend- 
ant was  not  informed  of  this  or  any  other  reason  for  the  sending  of  the  mes- 
sage. During  the  entire  journey  from  Pena,  plaintiff's  mind  was  racked  with 
doubt  and  uncertainty  as  to  bis  parent's  condition,  suffering  the  most  excru- 
ciating agony  for  fear  some  dreadful  calamity  had  befallen  him.  It  was  fur- 
ther averred  that  plaintiff  was  severely  battered  and  bruised  by  the  jars  and 
jolts  of  the  "jerkey"  and  "buckboard,"  inflicting  great  physical  pain  and  suf- 
fering upon  him.  The  actual  expense  of  the  journey  was  laid  at  $69.  It  was 
alleged  that  the  telegraph  office  at  Edinburgh  had  been  closed  for  more  than 
a  month  before  this,  and  that  it  was  or  ought  to  have  been  known  to  defend- 
ant, and  that  soon  after  sending  the  message  it  discovered  this  fact,  and  the 
further  fact  that  the  message  could  be  transmitted  by  a  more  circuitous  route; 
that  it  failed  to  send  t^|  message,  and  concealed  the  fact  from  plaintiff;-  that, 
at  the  time  plaintiff  applied  to  know  whether  there  was  a  telegraph  office  at 
Edinburgh,  he  was  very  anxious  upon  the  subject;  and  that,  after  defendant's 
agent  had  answered  that  there  was,  he  took  the  precaution  to  ask  if  he  was 
sure,  and  was  answered  contemptuously,  "We  ought  to  know."  It  was 
averred  that  these  several  acts  were  done  for  the  purpose  of  injuring,  annoy- 
ing, and  distressing  the  plaintiff;  that  they  were  willful  and  malicious  on  the 
part  of  defendant's  agent;  and  that  defendant,  alter  being  fully  informed  of 
the  same,  ratified  and  adopted  all  the  acts  of  its  agent,  and  thereby  became 
liable  to  respond  in  punitory  as  well  as  actual  damages. 

Tiie  exceptions  to  the  eighth  paragraph  of  the  petition  were  that  it  was  not 
stated  whether  the  damages  claimed  therein  were  actual  or  exemplary;  the 
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amount  alleged  being  $10,000.  We  think  this  section  of  the  petition  objec- 
tionable in  not  stating  the  character  of  damages  claimed,  and  for  that  reason 
subject  to  the  exceptions  urged.  After  this  exception  was  sustained,  there 
only  remained  a  claim  for  $69  actual  and  $10,000  punitory  damages.  The 
claim  for  punitory  damages  will  be  considered  hereafter. 

It  is  contended  that  while  the  wrong  complained  of  grew  ont  of  a  contract, 
that  it  is  in  fact  a  tort.  Let  it  be  conceded.  In  cases  of  tort,  the  general  rule 
is:  that  a  wrong-doer  shall  be  answerable  for  all  the  injurious  consequences  of 
his  tortious  acts,  which,  according  to  the  usual  course  of  events  and  general 
experiences,  were  likely  to  ensue,  and  which,  therefore,  when  the  act  was  com- 
mitted, he  may  reasonably  be  supposed  to  have  foreseen  and  anticipated.  1 
Suth.  Dam.  74.  Under  this  rule,  had  it  been  a  fact  that  no  other  conveyance 
could  be  procured  from  Pena  to  Edinburgh  except  such  as  those  upon  which 
plaintiff  took  passage,  it  could  not  have  been  anticipated  that,  in  the  usual 
course  of  such  a  journey,  plaintiff's  posterior  would  become  bruised  or  lacer- 
ated to  such  an  extent  as  to  cause  serious  physical  pain.  At  all  events,  no 
damages  were  specially  laid  on  account  of  such  pain  and  suffering;  and,  if 
plaintiff  desired  to  insist  upon  such,  he  should  have  amended  his  petition  in 
that  particular. 

There  is  no  such  gross  negligence,  willful  wrong,  or  oppression  shown  in 
this  case  as,  in  our  opinion,  would  entitle  the  plaintiff  to  exemplary  damages 
if  the  suit  had  been  brought  against  defendant's  agent  instead  of  the  defend- 
ant. Such  being  the  case,  any  question  of  ratification  on  the  part  of  defend- 
ant becomes  unimportant;  for,  if  the  agent  would  not  be  responsible  for  puni- 
tory damages,  the  principal  could  not  be.  At  the  time  plaintiff  contracted 
witi)  defendant's  agent  for  the  transmission  of  this  message,  he  did  not  make 
the  fact  that  his  father  was  in  a  perilous  condition  known;  and  any  mental 
suffering  that  may  have  been  occasioned  in  consequence  of  the  failure  to  de- 
liver the  telegram,  that  was  induced  by  the  sickness  of  the  plaintiff's  father, 
could  not  have  been  contemplated  by  defendant's  agent,  nor  was  it  the  neces- 
sary or  usual  consequence  of  a  failure  to  perform  such  a  contract,  and  hence 
no  damages  on  this  account  can  be  recovered.  Daniel  v.  Telegraph  Co.,  61 
Tex.  452 ;  Hadley  v.  Baocendale,  9  Exch.  341 ;  Candee  v.  Telegraph  Co.,  34  Wis. 
471;  ISuth.  Dam.  74. 

In  this  case  it  seems  that  the  plaintiff's  mental  anguish  was  not  the  result 
of  any  real  or  adequate  cause.  It  does  not  appear  that  the  father  was  dead, 
or  in  such  condition  as  demanded  the  personal  presence  or  attention  of  his  son. 
On  the  contrary,  the  sorrows  of  the  plaintiff  were  imaginary,  and  were  caused 
by  the  failure  on  the  part  of  the  father  to  send  the  carriage  to  Pena,  which 
the  affectionate  son  attributed  to  the  fact  that  the  father  was  dead,  or  too  dan- 
gerously ill  to  attend  to  ordinary  business,  when  in  truth  the  failure  was  due 
solely  to  the  fact  that  no  request  to  send  forward  the  carriage  had  been  re- 
ceived. The  deduction  of  the  son  was  not  logical,  or  at  all  events  the  occur- 
rence might  have  been  well  accounted  for  on  other  hypotheses  than  the  disa- 
bility of  the  father.  If  grief  or  sorrow  produced  by  things  unreal,  mere  pig- 
ments of  the  brain,  are  held  to  give  a  cause  of  action  for  a  breach  of  a  contract 
or  a  tovt,  an  individual  of  a  somber,  gloomy  imagination  would  often  be  en- 
titled to  large  damages  on  account  of  mental  suffering,  while  others,  of  a  buoy- 
ant fancy,  for  the  same  breach  of  duty,  would  not  be  entitled  to  anything; 
and  damages,  instead  of  being  measured  by  the  rules  of  law  as  applied  to  the 
rule  of  facts,  would  largely  depend  upon  the  fertility  of  the  imagination  of  the 
suitor. 

After  the  demurrers  to  the  petition  were  sustained,  no  cause  of  action  re- 
mained, and  the  judgment  of  dismissal  was  correct,  and  should  be  affirmed. 

Stayton,  C.  J.  Report  of  commission  of  appeals  examined,  opinion  adopted, 
and  judgment  ailtrmed. 
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Gulf,  C.  &  S.  F.  By.  Co.  «.  Bowlanix 
(8ui}reme  Cov/ri  of  Texas.    March  20,1888.) 

RjLILROAD  COMPAWMB— RBOULATION  BY  STATUTB— "  FuiM  CSOSSINGB ''-^COKSTITUTIOSrAI. 

Law. 

Texas  act  of  March  28, 1887,  (Laws  1887,  p.  89,)  providing  for  the  oonstmction  of 
crossings  along  the  line  of  railroads,  requires  a  railroad  company  to  make,  at  its 
own  expense,  "farm  crossings"  within  the  inclosureof  private  Individuals  and 
across  its  tracks;  held  unconstitutional  in  so  far  as>  it  applies  to  oompcmies  that 
have,  before  the  passage  of  the  act,  secured  an  unconditional  right  of  way  over  the 
land,  and  fenced  its  track;  the  expense  of  making  and  maintaining  all  necessary 
private  crossings  having  been  included  in  the  compensation  paid  for  the  right  of 


Appeal  from  district  court,  Burleson  county;  J.  B.  McF^rland,  Judge. 

Action  by  J.  C.  Bow  land  against  the  Gulf.  Colorado  &  Santa  Fe  Bail  way 
Company  to  recover  the  penalty  provided  in  Texas  act  of  March  23,  1887. 
Defendant  appeals  from  a  judgment  for  plaintiff. 

/•  W.  Terry,  for  appellant.    Broaddus  <&  Banks,  for  appellee. 

Gaines.  J.  The  decision  of  this  case  depends  upon  the  determination  of 
the  question  of  the  constitutionality  of  the  act  of  March  23,  1887,  which  pro- 
vides that  all  railroad  companies  which  had  theretofore  or  which  may  there- 
after "fence  their  right  of  way  may  be  required  to  make  openings  or  cross- 
ings tlirough  their  fence  and  over  their  road-bed,  along  their  light  of  way, 
every  one  and  a  half  miles  thereof;"  and,  "if  such  fence  shall  divide  any  in- 
closure,  that  at  least  one  opening  shall  be  made  in  said  fence  within  such  in- 
closure."  Laws  20th  Leg.  39.  Appellee  was  the  owner  of  an  inolosure 
through  which  appellant  had  its  road  and  fenced  its  right  of  way;  and  hav- 
ing given  notice  to  construct  a  crossing  in  his  inclosure,  and  the  company 
haying  failed  to  comply  with  his  demand,  brought  suit  to  recover  the  penalty 
provided  by  the  statute,  and  recovered  a  judgment.  The  facts  were  admitted 
as  alleged  in  the  petition  and  answer.  From  the  answer  it  appears  that  the 
company  was  incorporated  by  a  special  law  of  the  legislature  passed  in  1873, 
and  that  since  the  adoption  of  the  constitution  of  1876  and  the  Bevised 
Statutes  its  charter  had  been  several  times  amended,  in  accordance  with 
the  provisions  of  the  latter  relating  to  the  amendment  of  the  charters  of  rail- 
road corporations.  It  also  appears  that  in  1880  appellee  conveyed  to  appel- 
lant the  right  of  way  through  his  inclosure,  by  deed,  without  any  reservations 
or  conditions  whatever,  and  that  in  the  same  year  appellant  constructed  its 
road,  and  fenced  it  as  required  by  the  laws  then  existing. 

Under  the  law  which  existed  at  the  time  the  right  of  way  was  conveyed,  it 
was  the  duty  of  the  railroad  company  to  fence  its  track;  and  it  becomes  un- 
important to  inquire  what  were  the  rights  of  the  parties  with  respect  to  cross- 
ings over  the  railroad  track  in  the  inclosures,  after  the  conveyances  were  exe- 
cuted, and  before  the  passage  of  the  law  in  question.  Our  previous  statutes 
contain  no  provision  in  reference  to  what  is  now  commonly  known  as  "farm 
crossings,"  and  we  must  resort  to  the  general  principles  of  the  common  law 
in  order  to  determine  the  question.  In  the  flrst  place,  we  are  of  opinion  that 
the  owner  of  inclosed  land,  who  has  granted  the  right  of  way  to  a  railway  com- 
pany by  deed,  must  be  held  entitled  to  such  crossings  over  the  railroad  track 
as  are  reasonably  necessary  for  the  use  of  the  premises  inclosed.  It  is  ele- 
mentary law  that  a  vendor  who  conveys  to  another  land  which  is  surrounded 
by  the  vendor's  other  land  impliedly  grants  a  right  of  way  over  the  land  which 
is  not  conveyed,  (Washb.  Easem.  233;)  and  it  is  held  that  "the  same  rule  ap- 
plies when  the  grantor  conveys  land  surrounding  a  parcel  retained  by  him," 
(Brigham  v.  Smith,  4  Gray,  297;  Seymour  v.  Letois,  13  N.  J.  Eq.  444.) 
This  is  upon  the  doctrine  that  the  grantor  impliedly  reserves  a  way  of  neces- 
sity over  the  premises  conveyed;  and  the  principle  applies  with  equal  force  to 
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the  owner  of  a  farm  who  grante  a  right  of  way  through  his  inclosare  to  a 
railroad  company,  or  from  whom  the  right  of  way  is  legally  condemned  for 
such  a  purpose.  From  the  very  nature  of  the  transaction  it  is  not  to  be  pre- 
sumed that  the  owner,  in  the  drst  case,  intended  by  his  g^ant  to  cut  off 
access  from  one  part  of  his  inclosure  to  another;  or,  in  the  second,  that  the 
legislature,  in  authorizing  the  condemnation,  Intended  to  bring  about  such  a 
result.  Railroad  Co.  v.  Bost^  2  Will.  §  386.  In  case  either  of  a  grant  or 
a  condemnation  it  is  the  right  of  the  owner  of  the  land  to  demand  crossings; 
but  in  the  absence  of  some  stipulation  in  the  contract,  or  of  some  proposition 
in  the  condemnation  proceedings,  we  do  not  think  it  the  duty  of  the  railroad 
company  to  put  them  in  at  its  own  expense.  It  is  generally  held,  and  espe- 
cially by  the  more  recent  authorities,  that.  In  the  absence  of  a  statute  making 
it  the  duty  of  the  corporation  to  provide  farm  crossings,  the  expense  of  con- 
structing and  maintaining  them  is  to  be  allowed  the  owner  as  a  part  of  the 
damages  for  condemning  the  right  of  way.  Railroad  Co,  v.  Qough,  29  Kan. 
94;  Railroad  Co.  v.  Kregelo,  32  Kan.  608,  5  Pac.  Rep.  15;  Chalcraft  v. 
Railroad  Co.,  113  111.  86.  Judge  Hedfleld  in  his  work  on  Railways,  written 
before  the  decisions  in  the  cases  cited:  "And  the  tendency  of  the  more  recent 
decisions  is  sensibly  in  this  direction:  and  we  might  add,  without  offense, 
that  in  our  judgment  it  is  the  only  sensible  direction  the  decisions  could  take, 
and  we  have  always  expected  them  to  take  such  direction  in  the  end,  however 
late  it  may  come."  1  Redf.  R.  R.  510.  See,  also.  Railroad  Co.  v.  MoffatU  6 
€al.  74;  3  Suth.  Dam.  444,  445.  Such  is  also  the  ruling  of  our  court  of  ap- 
peals in  the  case  of  Railroad  Co.  v.  Bost^  above  cited ;  and  it  is  to  be  re- 
marked that  the  element  of  damages  in  condemnation  proceedings  by  rail- 
road companies  is  a  matter  peculiarly  within  the  cognizance  of  that  tribunal. 
The  decision  of  this  court  in  Railway  Co.  v.  Pape,  62  Tex.  318,  is  in  accord 
with  the  principles  announced  in  the  cases  cited.  These  rulings  are  evidently 
founded  upon  the  doctrine  that,  in  the  absence  of  a  statutory  provision  upon 
the  subject,  the  law  gives  a  right  to  the  owner  of  the  farm  to  have  cross- 
ings, but  imposes  upon  him  the  expense  of  their  construction  and  mainte- 
nance; and  we  think  it  clear  that  one  who  grants  a  right  of  way  by  an  abso- 
lute deed,  without  any  stipulation  in  this  regard,  has  precisely  the  same  rights 
against  his  grantee  as  if  his  land  had  been  legally  condemned,  and  no  more. 
It  must  therefore  be  presumed  that,  when  he  made  the  deed,  he  received  com- 
pensation for  the  prospective  expense  of  making  and.  keeping  in  repair  the 
necessary  crossings  over  the  track  of  the  railway,  and  the  inconvenience  r^ 
suiting  to  him  from  the  construction  and  operation  of  the  railroad.  It  fol- 
lows from  the  principles  announced  that,  there  being  no  law  requiring  rail- 
road companies  to  make  farm  crossings  at  the  time  appellee  executed  his  deed, 
the  company  is  presumed  to  have  indemnified  him  for  the  expense  of  con- 
structing and  keeping  in  repair  all  necessary  crossings  within  his  inclosures. 
We  come,  then,  to  the  question  of  the  power  of  the  legislature  to  require 
of  the  railroad  companies  to  put  in  crossings  at  their  own  expense  after  hav- 
ing compensated  the  owner  for  the  burden  imposed  upon  them  by  the  neces- 
sity of  such  construction.  It  is  claimed  that  the  statute  under  consideration 
was  but  a  lawful  exercise  of  the  police  power  of  the  legislature  to  require 
railroad  corporations  to  fence  their  track,  has  been  universally  upheld,  and  has 
been  expressly  affirmed  by  this  court.  Railway  Co.  v.  Childress,  64  Tex.  346, 
and  cases  there  cited;  Humes  v.  Railway  Co.,  82  Mo.  221;  Hines  v.  Railway 
Co.,  86  Mo.  629;  Wilder  v.  Railroad  Co. ,^hUe.^2\  Qiuuskenbushy.  Railroad 
Co.,  62  Wis.  411,  22  N.  W.  Rep.  519;  Railway  Co.  v.  Mower,  16  Kan.  573; 
Satvyer  v.  Railroad  Co.,  105  Mass.  196,  and  cases  cited  in  Tied.  Lim.  Police 
Power,  597,  note  1.  In  speaking  of  our  statute  on  this  subject,  this  court,  in 
the  case  above  cited  from  our  Reports,  says:  "  The  object  of  the  statute  was  to 
compel  them  (the  railroad  companies)  to  fence  their  tracks  for  the  purpose  of 
preventing  damage  to  live-stock,  and  for  the  still  more  Important  purpose  of 
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protecting  the  lives  and  limbs  of  passengers  upon  their  trains.  **  Laws  made 
for  such  purposes  are  clearly  within  the  scope  of  the  police  power  or  authority 
which  it  is  held  the  legislature  has  no  right,  by  charter  or  otherwise,  to  give 
or  bargain  away.  Regulations  imposed  upon  railroad  corporations  requiring 
the  ringing  of  bells,  the  blowing  of  whistles,  the  constructing  of  crossings  at 
tlie  intersection  of  public  highways,  and  the  maintenance  of  cattle-guards, 
having  in  view  similar  objects,  have  been  uniformly  sustained  as  a  proper  ex- 
ercise of  a  power  impliedly  reserved  in  granting  the  corporate  franchises,  and 
hence  not  in  conflict  with  that  provision  of  the  constitution  of  the  United 
States  which  prohibits  the  states  from  making  any  law  impairing  the  obliga- 
tion of  contracts.  But  a  statute  making  it  the  duty  of  a  railroad  company, 
which  has  already  fenced  its  track  in  obedience  to  previous  laws,  to  construct 
crossings  within  the  inclosures.  apparently  for  the  sole  benefit  and  convenience 
of  the  owners  of  such  inclosures,  seems  to  us  to  present  a  different  question. 
We  have  found  but  one  case  which  holds  that  such  a  regulation  comes  within 
the  limits  of  the  police  power,  {Railroad  Co,  v.  Willenborg,  117  111.  203,  7  N. 
E.  llep.  698;)  but  in  the  view  we  take  of  the  case  before  us,  it  is  not  necessary, 
in  reaching  our  conclusion,  either  to  affirm  or  deny  the  correctness  of  that 
opinion.  In  the  case  cited  the  owner  of  the  land  had  stipulated,  in  his  con- 
veyance of  the  right  of  way,  that  the  railroad  company  should  construct  tlie 
necessary  farm  crossings,  so  that  the  specific  constitutional  question  which  is 
presented  here  did  not  there  arise. 

That  question  now  recurs:  Can  the  legislature,  after  the  company  has 
compensated  the  oWner  of  an  inclosure  for  the  expense  of  constructing  his 
own  crossings,  shift  the  burden,  and  require  the  company  to  put  them  in  at 
its  own  charge?  In  our  opinion,  this  question  must  be  answered  in  the  neg- 
ative. Appellant's  charter,  although  granted  by  a  special  act  of  the  legisla- 
ture in  1878,  has  been  amended  under  the  provisions  of  article  4109  of  the 
Revised  Statutes,  and  it  may  be  considered  that  by  accepting  such  amendment 
it  has  been  subjected,  as  to  the  privileges  and  franchises  therein  granted,  to  the 
control  of  the  legislature.  Const.  1876,  art.  10,  §  8;  Id.  art.  1,  §  17.  But  the 
right  of  the  legislature  to  amend  the  charter  of  a  corporation  cannot  be  con- 
strued as  placing  them  beyond  the  pale  of  those  constitutional  provisions 
which  guard  the  rights  and  property  of  natural  persons  from  the  encroachments 
of  the  legislative  power.  It  is  said  by  Chief  Justice  Suaw  in  the  case  of 
Com.  V.  Essex  Co,,  13  Qray,  253:  "  The  rule  to  be  extracted  is  this:  that  where, 
under  power  in  a  charter,  rights  have  been  acquired  and  become  vestod,  no 
amendment  or  alteration  of  the  charter  can  take  away  the  property  or  rights 
which  have  become  vested  under  a  legitimate  exercise  of  the  powers  granted.  ** 
This  was  said  in  a  case  involving  the  rights  of  a  corporation  under  a  charter 
which  was  "subject  to  amendment,  alteration,  or  repeal  at  the  pleasure  of  the 
legislature. "  In  the  cases  before  us  appellant  has  a  conveyance  of  its  right  of 
way  from  appellee,  fi)r  which  it  has  paid  a  valuable  consideration,  and,  accord- 
ing to  the  implied  terms  of  the  agreement,  appellant  was  discharged  of  the  obli- 
gation to  construct  or  pay  for  appellee's  crossings.  Can  it  be  said  that  an  act 
which  imposes  this  duty  upon  appellant  does  not  impair  the  obligation  of  this 
contract?  We  cannot  say  it  is  the  taking  or  damaging  of  property  for  a  pub- 
lic use  without  compensation,  because  it  seems  to  us  the  purpose  for  which 
the  corporation  is  to  be  subjected  to  this  expense  is  essentially  private.  But 
in  so  far  as  it  takes  from  appellant  the  money  required  to  construct  these 
crossings,  and  appropriates  it  to  the  benefit  of  appellee,  it  is  a  taking  of  money 
(which  is  property)  without  due  process  of  law,  and  is  therefore  unconstitu- 
tional. It  was  said  in  Hepburn^ s  Case,  3  Bland,  98:  "The  government  of 
this  republic,  by  virtue  of  that  eminent  domain  which  for  public  purposes  is 
intrusted  to  all  governments,  may  take  the  property  of  any  individual,  and 
cause  it  to  be  applied  to  the  use  of  the  public  on  making  him  a  reasonable 
compensation.    But  it  cannot  entirely  take  the  propei-ty  of  one  citizen,  and 
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bestow  it  upon  another;  because  such  an  act,  though  not  specially  prohibited 
by  the  constitution,  would  be  contrary  to  the  fundamental  principles  of  gov- 
ernment itself."  See,  also,  Crenshaw  v.  iSlate  River  Co.,  6  liand.  245;  In  re 
Albany  8t„  11  Wend.  149;  Bloodgood  v.  Uailroad  Co.,  18  Wend.  59.  In  the 
case  last  cited  (Com.  v.  Essex  Co.)  the  corporation  had  been  granted  a  charter 
by  the  Massachusetts  legishiture  to  construct  a  dam  across  the  Merrimac  river, 
and  had  been  required  to  put  in  suitable  fisliways,  as  required  by  commis- 
Bionei*s,  and  also  to  indemnify  the  owners  of  fishing  rights  for  all  damages  to 
the  fisheries  accruing  from  the  construction  of  the  dam.  The  fishway  was 
put  in,  and  the  damages  were  paid.  Subsequently  tlie  legislature  passed  an 
act  requiring  a  different  fishway.  It  was  held  that  the  act  was  unconstitu- 
tional and  void.  Tliis  decision  was  made  upon  the  ground  that  the  parties 
interested  in  the  fishery  riglits  had  been  compensated  for  the  damages  result- 
ing from  the  imperfect  fishway,  as  is  shown  by  the  subsequent  case,  in  the 
same  court,  of  Commissioners  v.  Water-Power  Co.,  104  Mass.  446.  The  facts 
of  the  latter  were  very  similar  to  those  in  the  former  case.  The  distinctive 
difference  was  that  in  the  latter  it  was  shown  that  the  fisheries  below  the  dam 
had  been  damaged  by  its  construction,  and  tliere  had  been  no  compensation 
to  the  owners  below  for  the  damages.  By  reason  of  this  fact  the  court  held 
that  the  act  of  the  legislature  requiring  the  company  to  put  in  an  improved 
fishway  was  a  proper  exercise  of  the  police  power  to  protect  public  rights, 
which  had  not  been  extinguished  by  compensation,  as  in  the  Essex  Co.  Case, 
It  is  clear  from  the  opinion  that  if  the  water-power  company  had  been  com- 
pelled to  pay,  and  had  paid,  damages  to  owners  of  the  fisheries  below  tis  well 
as  to  those  above  its  dam,  the  court  would  have  held,  in  the  latter  case  as  in 
the  former,  that  the  legislature  could  not  impose  upon  the  corporation  the  ex- 
pense of  a  costly  work  in  order  to  restore  to  parties  fisheries  for  the  loss  of 
which  they  had  been  directly  paid.  The  same  principle  is  involved  in  this 
case,  and  is  decisive  of  it.  There  are  many  cases  in  which  a  similar  doctrine 
has  been  maintained,  but  we  merely  cite  here  City  of  Erie  v.  Canal  Co.,  59 
Pa.  St.  174;  Attorney  General  v.  Turnpike  Road,  55  Pa.  St.  466;  State  v. 
Railway  Co.,  31  N.  W.  Ilep.  365;  Com.  v.  Bridge,  2  Gray,  839;  Bridge  Co. 
V.  State,  18  Conn.  53;  Lake  View  v.  Cemetery  Co.,  70  111.  191;  Railway  Co, 
v.  Bloomington,  76  Dl.  447;  People  v.  Plank-Road  Co,,  9  Mich.  284;  Towle 
V.  Railroad,  18  N.  H.  547 

The  main  case  relied  upon  by  the  appellee,  in  order  to  sustain  the  constitu- 
tionality of  the  act  in  question,  is  Thorpe  v.  Railroad  Co.,  27  Vt.  140.  That 
case  maintained  the  validity  of  an  act  of  the  legislature  requiring  railroad 
companies  to  put  in  cattle-guards  at  farm  crossings.  It  seems  to  us  that  re- 
quireuients  for  fence  and  cattle-guards  stand  upon  the  same  principle.  They 
are  necessary  for  the  protection  of  such  domestic  animals  as  are  likely  to  stray 
upon  the  track,  and  more  especially  for  the  safety  of  passengers  and  employes 
of  the  railroi^  companies.  Farm  crossings  are  for  the  sole  convenience  of  the 
owners  of  thd^land.  and  Mtand  upon  a  different  ground.  Besides,  it  does  not 
appear  in  that  case  that  the  owner  of  the  farm  had  been  in  any  manner  com- 
pensated for  the  expense  of  constructing  his  own  crossings  or  cattle-guards. 
That  decision,  though  it  extends,  as  we  think,  the  doctrine  of  the  police  power 
to  its  extreme  limits,  is  not  in  conflict  with  the  views  expressed  in  this  opinion. 

We  think  it  would  have  beeu  competent  for  the  legislature,  in  providing 
for  fences,  to  have  re']uirc^d  the  companies  to  put  in  farm  crossings,  as  a  reg- 
ulation of  its  undoubteil  power  to  require  such  fences.  All  subsequent  rights 
of  way  would  be  presumwl  to  have  been  acquired  with  reference  to  that  law, 
and  the  land-owner  would  not  have  been  presumed  to  have  assumed  the  bur- 
den of  t  heir  construction.  We  therefore  think  that  as  in  all  subsequent  acqui- 
sition of  rights  of  way,  in  the  absence  of  some  express  or  implied  agree- 
ment to  the  contrary,  the  railroad  companies  will  be  charged  with  the  duty 
imposed  by  the  statute,  and  the  measure  of  the  compensation  will  be  regulated 
v.7c.w.iiu.y — 46 
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accordingly,  therefore,  as  to  such  future  cases,  in  our  opinion,  the  statute 
should  be  constitutional,  in  so  far  as  it  applies  to  crossings  without  inclosures. 
tSmith  V.  Railroad  Co.,  63  N.  Y.  58. 

For  the  reasons  given  in  tlie  opinion,  we  think  so  much  of  the  statute  un- 
der consideration  as  requires  railroad  corporations  to  construct  farm  cross- 
ings at  their  own  expense,  where  the  right  of  way  has  been  acquired  by  deed, 
and  the  land  fenced  before  the  passage  of  the  law,  is  in  conflict  with  the  con- 
stitution; and  tlierefore  the  judgment  will  be  reversed,  and  here  rendered  for 
appellant. 

Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Ellis. 
{Huvreme  Court  of  Texas.    March  20, 1888.) 

Bailroad  Compxkibs— Rkoui<ation  bt  Statute— **  Farm  Crossings  "—CoNSTiTUTiOHAii 
Law. 

The  Texas  act  of  March  28, 1887,  (Laws  1887,  p.  89,)  providing  for  the  construction 
of  crossings  along  the  line  of  a  railroad,  requires  a  railroad  company  to  make,  at 
its  own  expense,  a  crossing  outside  of  an  inclosure,  every  mile  and  a  half,  on  de- 
mand of  any  two  citizens  owning  land  or  living  within  five  miles  of  the  point  desig- 
nated for  the  crossing.  Held^  that  the  act  is  unconstitutional  so  far  as  it  applies 
to  companies  that  have,  before  the  passage  of  the  act,  secured  an  unconditional 
right  01  way  over  the  land  and  fenced  its  track:  the  expense  of  making  and  main- 
taining all  necessary  private  crossings  having  been  included  in  the  oomi>en8ati(in 
paid  for  the  right  of  way. 

Appeal  from  district  court,  Burleson  county;  J.  B.  McFarland,  Judge. 
Action  by  Tobe  Ellis  to  recover  the  penalty  provided  in  Texas  act  of  March 
28,  lb87.    Defendant  appeals. 
J.  W.  Terry,  for  appellant.    Broaddxis  df  Banks,  for  appellea 

Gaines,  J.  This  suit  Involves  mainly  the  same  questions  presented  in  thai 
of  Qui/,  C.  dg  8.  F.  Ry.  Co.  v.  Rowland,  ante,  718,  this  day  decided.  The 
counsel  are  the  same  in  the  two  cases;  and,  recognizing  the  fact  that  many  of 
the  same  points  are  presented  by  the  two  appeals,  they  have  submitted  them 
together.  The  f«icts  were  admitted,  and  are  substantially  alike  in  both  cases, 
with  this  exception;  that  in  the  former  the  crossing  was  demanded  in  How« 
land's  inclosure,  and  in  the  present  case  the  demand  was  for  a  crossing  on  ap- 
pellee's land  at  a  point  outside  of  any  inclosure. 

We  are  of  opinion  that  thef  principles  laid  down  in  the  opinion  in  the  former 
case  apply  to  the  cjise  before  us.  We  there  deteimined  that  the  owner  of  in- 
closed land,  who  grants  to  a  railway  company  a  right  of  way  through  his  in- 
closure, reserves  a  right  to  such  ways  over  the  track  as  are  reasonably  neces- 
sary to  the  use  of  his  property;  but  that  if  his  conveyance  is  absolute,  in  the 
absence  of  an  existing  statute  making  it  the  duty  of  the  company  to  construct 
the  crossings,  he  must  put  them  in  at  his  own  expense.  The  right  to  a  way 
over  the  railroad  track  grows  out  of  the  necessity  of  the  case;  Jind  in  many 
instances  this  necessity  is  as  great  in  case  of  uninclosed  lands  &s  when  they 
are  fenced  and  used  for  farming  or  other  purposes.  For  example,  the  railroad 
may  intervene  between  the  owner's  residence  and  his  farm,  or  between  his 
residence  and  the  public  higtiway,  or  the  portion  of  the  land  lying  beyond  the 
railroad  from  his  residence  or  farm  maybe  that  from  which  he  draws  his  sup- 
ply of  wood  for  fuel  and  other  purposes.  But  in  this  case  as  in  the  other, 
when  he  conveys  the  right  of  way  without  a  stipulation  that  the  company 
shall  construct  his  crossings,  he  is  held  to  have  reserved  his  right  to  pass  over 
the  road  burdened  with  the  charge  of  making  the  necessary  structures  at  his 
own  expense.  It  follows,  therefore,  that  the  grantors  of  a  right  of  way  to  a 
railroad  company  through  uninclosed  land  occupy  precisely  the  same  relations 
of  property  and  contract  to  the  company  as  those  who  convey  sucl)  right  of 
way  through  their  inclosures;  and  that,  for  the  reasons  given  in  the  Rowland 
Case,  the  act  in  question  must  be  held  unconstitutional  as  applied  to  the  pres« 
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ent  case,  unless  it  be  decided  that  appellee,  as  the  owner  of  land  within  five 
miles  of  the  point  designated  as  a  crossing,  outside  of  an  inclosure.  lias  some 
right  superior  to  that  of  one  who  seeks  a  crossing  within  his  own  inclosure. 

If  any  two  citizens  "who  either  live  or  own  lands  within  five  miles  of  the 
place"  where  a  crossing  may  be  demanded,  may  require  a  crossing  outside  of 
an  inclosure,  then  we  appreliend  that  the  mere  fact  that  appellee  owns  the 
land,  and  has  granted  the  right  of  way,  would  not  debar  him  of  the  right  to 
make  the  demand.  The  statute  seems  to  have  two  objects:  one  to  benefit  the 
owner  of  inclosed  land,  and  the  other  to  promote  the  convenience  of  tlie  pub- 
lic in  passing  from  one  part  of  a  neighborhood  to  another  over  uninclosed  land 
where  there  are  no  public  roads.  The  public  can  have  no  interest  in  a  cross- 
ing within  the  inclosure  of  a  private  individual.  The  riglit  of  a  railroad  com- 
pany to  the  unobstructed  use  of  its  way  is  property,  and  not  a  mere  franchise. 
Johnson  v.  Railtoay  Co.,  116  111.  521,  6  N.  E.  Rep.  211.  Admitting,  then, 
that  the  object  of  the  statute  in  providing  for  crossings  outside  of  inciosures 
is  to  subserve  a  public  use,  the  question  arises,  can  the  way  of  a  railroad  be 
appropriated  m  the  manner  provided  in  the  statute,  and  without  compensation 
to  the  company?  The  constitution  leaves  the  manner  in  which  highways  may 
be  esUiblished,  and  public  property  taken  for  that  purpose,  to  the  wisdom  of 
the  legislature,  subject,  however,  as  we  think,  to  certain  fundamental  prin- 
ciples. Our  legislature  has  delegated  the  authority  to  open  public  roads  to 
the  body  known  to  the  constitution  as  the  commissioners*  court.  It  may  be 
that  it  had  power  to  confer  this  authority  upon  some  other  board  of  otficers  to 
be  duly  elected  or  appointed  and  qualified.  But  that  it  cannot  authorize  any 
two  or  more  of  the  citizens  of  the  state  arbitrarily  to  exercise  this  power  is 
too  clear  for  argument.  In  Rhine  v.  City  of  McKinney^  63  Tex.  354,  it  is 
held  that  so  much  of  the  act  of  March  15, 1875,  for  the  incorporation  of  cities 
or  towns,  as  authorized  the  city  council  to  appoint  three  disinterested  tree- 
holders  to  assess  the  value  of  property  sought  to  be  condemned  is  unconstitu- 
tional. The  decision  is  placed  upon  the  ground  that  the  city  council  was  one 
of  the  paities  to  the  proceeding,  and  that  it  was  not  due  course  of  law  to  per- 
mit it  to  select  all  the  assessors  who  were  to  place  a  val  uation  upon  the  property. 
If  the  interest  of  the  council  is  to  be  identified  with  that  of  the  city,and  it  is  to 
be  held  as  not  standing  impartial  between  the  municipality  and  the  citizen, 
this  is  very  sound  law.  The  effect  of  the  provision  in  question  in  this  case  is 
to  enable  any  two  citizens  owning  land  or  residing  within  five  miles  of  a  point 
on  a  railroad  within  a  mile  and  a  half  of  which  there  is  no  crossing,  though 
actuated  solely  by  selfish  or  malicious  motives,  to  require  the  company  to  es- 
tablish a  public  way  across  its  track,  notwithstanding  such  way  has  no  con- 
nection with  any  other  way  over  which  the  public  hjis  the  ri^ht  to  pass.  As 
a  result  of  such  an  exercise  of  power,  it  might  occur  that  after  the  company 
had  made  the  crossing,  and  incurred  the  consequent  expense  of  adjusting  their 
fence  and  erecting  cattle-guards,  the  owner  of  the  land  upon  either  side  would 
fence  his  premises,  and  thereby  render  the  opening  across  the  track  useless 
for  any  purpose.  This  can  hardly  be  deemed  an  extreme  case  or  an  improba- 
ble occurrence,  and  seems  to  illustrate  the  arbitrary  character  of  the  provision 
of  the  statute  now  under  consideration.  The  statutes  have  conferred  upon 
the  commissioners*  courts  the  power  to  establish  public  roads  of  the  first,  sec- 
ond, and  third  classes,  to  be  maintained  by  the  public,  (Uev.  St.  arts.  4*361- 
4364,)  and  also  neighborhood  roads  which  are  not  required  to  be  worked  by  the 
road  hands,  (Rev.  St.  arts.  4379-4386;)  and  those  would  s^em  soitficient  to 
meet  all  necessary  wants  of  the  public.  If  not,  additional  authority  could 
properly  be  conferred  upon  that  court. 

For  the  reasons  stated,  we  are  of  opinion  thitt  this  provision  Ccinnot  be  sus- 
tained upon  the  ground  that  it  is  for  the  benefit  of  the  public;  and  it  is  not 
necessary  for  us  to  decide  whether  the  legislature  can  authorize  the  establish- 
ment of  a  highway  across  a  railroad  track  without  making  compensation  for 
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the  burden  thereby  imposed.  Upon  this  question  there  is  a  conflict  of  decis- 
ion. In  Massachusetts  it  is  held  tliat  this  cannot  be  done,  {Railroad  Co,  v. 
Plymouth  Co.,  14  Gray,  155;)  but  a  contrary  doctrine  is  held  in  New  York, 
(Railroad  Co.  v.  Greenbtish,  52  N.  Y.  510;  Railroad  Co.  v.  Brownell,  24  X. 
X.  345.)  The  presumption  that,  in  granting  a  charter  to  a  railroad  company, 
the  legislature  reserved  a  right  to  layout  public  roads  across  its  track  witliout 
compensation,  is  much  stronger  in  cjise  of  a  spai-sely-settled  state  than  in  one 
which  is  already  densely  populated ;  and  it  may  be  that  for  this  reason  our 
courts  should  follow  the  rule  of  the  New  York  decisions. 

Nor  do  we  think  the  provision  in  question  can  be  sustained  as  an  exercise 
of  the  police  power.  The  opening  of  crossings  over  a  railroad  track,  such  as 
are  provided  for  in  this  statute,  is  not  calculateil  to  promote  the  safety  of  per- 
sons or  property,  but  rather  to  increase  the  danger.  So  far  as  the  owner  whose 
land  is  intersected  by  the  railroad  is  concerned,  the  want  of  a  crossing  doubt- 
less injuriously  affects  the  use  of  his  property,  and  we  have  held  that  he  is  en- 
titled to  his  reasonably  necessary  crossings,  but  that  the  company  cannot  be 
compelled  to  bear  the  burden  of  putting  them  in  after  he  has  been  compensated 
for  this  expense.  As  we  have  said  in  the  Rowland  Case  we  say  in  this,  that 
as  to  the  rights  of  way  acquired  since  the  act  in  question  went  into  effect  the 
statute  maybe  enforced  as  between  the  land-owner  and  the  railroad  company. 

For  the  errors  stated,  the  judgment  will  be  reversed,  and  here  rendered  for 
appellant. 

Tram  Lumber  Co.  et  ah  v.  IIakoock  et  al. 
(Supreme  Court  of  Texae.    March  20, 1888.) 

L  DBTO— DeSCRITOON— SUFFICIEyCT. 

A  tax  deed,  under  which  defendant  claimed^  described  the  land  as  ** 8,788  acres  of 
the  Martin  Flores  league.  **  Held,  that  such  a  deed  Is  void  for  insulttciency  of  de- 
scription, and  was  properly  excluded  from  evidence  in  trespass  to  try  Utle. 
2.  Bamis-— Quitclaim— Bona  Fides. 

In  trespass  to  try  title,  when  defendants  deraign  title  through  a  quitclaim  deed, 
the  trial  court  properly  refused  to  submit  the  issue  of  bona  fide  purchaser  to  the 
jury,  although  there  was  evidence  tending  to  sustain  that  defense.* 
Sw  Triai/— Absence  of  Juror— Verdict— Rev.  St.  Tex.  Art.  8100. 

Under  Rev.  St.  Tex.  art  8100,  authorizing  trials  by  less  than  twelve  jurors,  on 
consent  of  the  parties;  and  article  8101,  providing  that,  when  a  juror  is  disabled 
from  sitting  pending  a  trial,  the  verdict  snaU  be  signed  by  every  remaining  juror, 
— ^where  a  juror  was  excusea  by  consent  on  account  of  sickness  in  his  famUy,  a  ver- 
dict rendered  by  the  remaining  eleven,  and  signed  by  but  one,  as  foreman,  is  valid. 

Commissioners*  decision.  Appeal  from  district  court,  Jasper  county;  TV. 
H.  Ford,  Judge. 

Trespass  to  try  title  to  land,  brought  by  Electra  C.  Hancock  and  husband, 
W.  J.  Hancock,  H.  H.  Allen,  Jr.,  Emmet  B.  Allen, and  Myrtle  Hancock  and 
husband,  James  W.  Hancock,  against  the  Tram  Lumber  Company,  James 
Ma^terson,  and  A.  M.  Vaughn.  Judgment  for  plaintiffs,  and  defendants  ap- 
peal. 

T.  W.  Ford,  for  appellants.     IV.  W.  Blake,  for  appellees. 

Acker,  J.  Appellant  the  Tram  Lumber  Company  claimed  the  land  in  con- 
troversy under  a  deed  from  the  collector  of  taxes,  purporting  to  have  been  ex- 
ecuted in  pursuance  of  a  sale  of  tlie  land  made  for  non-payment  of  taxes  as- 
sessed agarnst  it.    This  deed,  whin  offered  in  evidence,  was  excluded  on  ob- 

*A  person  who  holds  real  OAtate  by  virtue  only  of  a  quitclaim  deed  from  his  imme- 
diate grantor,  whether  he  is  purchaser  or  not,  is  not  a  hutuifide  purchaser  with  respect 
to  outstaudinff  and  adverse  equities  and  interests  shown  by  the  records,  or  which  are 
discoverable  by  the  exercise  of  reasonable  diligence  in  making  proper  examinations 
and  inquiries.  Johnson  v.  Williams,  (Kou.)  14  Foe.  Rep.  6^7,  and  note;  Scbradski  v.  Al- 
bright, (Mo.)  5  S.  W.  Rep.  607. 
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Jection  of  appellees,  and  this  is  assigned  as  error.  The  land  attempted  to  be 
conveyed  thereby  is  described  as  3,788  acres  of  the  Martin  F lores  league.  As 
has  been  repeatedly  decided  by  this  court,  such  a  deed  is  void  for  uncertainty 
and  insufficiency  of  description  of  the  land.  The  court  did  not  err  in  exclud- 
ing it. 

One  of  the  defenses  interposed  by  appellants,  James  Masterson  and  Henry 
Fox,  was  that  they  purchased  the  land  in  good  faith,  paying  a  valuable  con- 
sideration therefor,  without  notice  of  the  title,  or  claim  of  appellees.  Both 
parties  deraign  title  under  A.  C.  Allen, — Masterson  and  Fox  through  a  deed 
from  the  heirs  of  A.  C.  Allen  to  the  heirs  of  David  Files,  dated  March  5, 1878, 
and  filed  for  record  in  Jasper  county  on  the  18th  day  of  May,  1878;  appellees 
tlirough  conveyance  from  A.  C.  Allen  to  their  immediate  ancestor ,^Harvey  H. 
Allen,  dated  March  18, 1840,  but  never  filed  for  record  in  Jasper  county,  where 
the  land  is  situated,  until  the  23d  day  of  May,  1882.  The  heirs  of  David  Files 
conveyed  the  land  to  Masterson  and  Fox  by  special  warranty  deeds.  The  deed 
from  the  heirs  of  A.  C.  Allen  to  the  heirs  of  David  Files  contains  these  recita* 
tions:  "  Whereas,  we,  Charlotte  M.  Alien,  Eliza  Converse,  (sole  surviving  child 
of  said  Allen,)  and  James  Convei-se,  husband  of  said  Eliza,  are  fully  satisfied 
and  convinced  that  one  David  Files  had  a  good  and  valid  deed  to  the  land 
hereinafter  described  from  and  through  the  late  A.  C.  Allen,  and  that  the  said 
original  deed  to  said  Files  has  been  lost,  and  that  the  record  thereof  in  the 
county  of  Jasper  was  burned."  The  recited  consideration  is  *' For  and  in  con- 
sideration of  preventing  a  suit,  and  the  payment  of  ten  dollars  by  the  heirs  of 
David  Files,  we  bargain,  sell,  remise,  release,  and  quitclaim  all  our  right, 
title,  interest,  estate,  claim,  and  demand  in  and  to*'  the  land  in  controversy. 
There  Was  evidence  given  tending  to  sustain  the  defense  of  innocent  purchaser 
for  value,  and  Masterson  and  Fox  requested  the  court  to  give  a  special  charge 
submitting  that  issue  to  the  jury,  which  was  refused,  and  this  la  assigned  as 
error.  The  question  of  innocent  purchaser  or  not  is  generally  one  of  fact  for 
the  jury,  and  when  the  issue  is  made  by  the  pleadings,  and  there  is  evidence 
tending  to  sustain  it,  it  should,  ordinarily,  be  submitted  to  the  jury  under 
proper  instructions.  But  if  the  party  setting  up  such  defense  claims  under  a 
quitclaim  deed  in  the  strict  sense  of  that  species  of  con veyance. — that  is,  when 
the  deed  purports  and  is  intended  to  convey  only  the  right,  title,  and  interest 
in  the  land,  as  distinguished  from  the  land  itself, — the  defense  cannot  be  sus- 
tained, however  satisfactory  the  proof  may  be  that  the  vendee  in  such  deed 
purchased  in  good  faith  for  value,  and  without  notice  of  the  prior  unrecorded 
deed.  Richardson  v.  Levi,  67  Tex.  361,  3  S.  W.  liep.  444.  The  court  below 
evidently  construed  the  deed  from  the  heirs  of  Allen  to  the  heirs  of  Files  to 
be  simply  a  quitclaim,  in  the  strict  sense  of  that  term,  and,  if  correct  in  that 
construction,  there  was  no  error  in  refusing  to  give  the  special  charge  asked 
by  appellees.  It  is  sometimes  difficult  to  determine  whether  a  deed  is  simply 
a  quitclaim,  or  a  conveyance  of  the  absolute  right  to  the  land,  but  in  this  case 
it  seems  clear  to  us  that  the  deed  from  the  heirs  of  Allen  to  the  heii*s  of  Files 
was  intended  to  be,  and  is  by  its  terms,  simply  a  quitclaim,  a  transfer  of  such 
"chance  of  title"  as  they  might  have  as  such  heirs.  Appellees  do  not  claim 
through  the  heirs  of  A.  C.  Allen,  and  are,  therefore,  not  affected  by  the  reci- 
tations in  the  conveyance  from  the  Allen  heirs  to  the  Files  heirs. 

It  is  contended  that  the  court  erred  in  rendering  judgment  on  the  verdict, 
because  the  trial  was  by  11  jurors,  and  the  verdict  is  signed  by  only  one  of 
them  as  foreman.  After  the  jury  was  empaneled,  one  of  them  was  excused,  by 
consent  of  all  parties,  on  account  of  serious  illness  in  his  family.  Article  3100 
of  the  lievised  Statutes  expressly  authorizes  trials  in  the  district  court  with  a 
jury  of  less  than  12,  by  consent  and  agreement  of  parties,  but  does  not,  in  such 
case,  require  that  all  of  the  jurors  so  trying  a  case  shall  sign  the  verdict. 
Under  article  3101,  if  a  juror  dies  oris  disabled  from  sitting,  pending  the  trial 
of  a  cause,  the  trial  may  proceed  with  the  remainder  of  the  jury,  not  less  than 
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nine,  without  regard  to  consent  of  parties,  and,  in  such  case,  the  verdict  must 
be  signed  by  each  of  the  jurors  returning  it. 

We  think  other  errors  assigned  are  immaterial,  and  need  not  be  considered. 
Finding  no  error  in  the  record  requiring  reversal,  we  are  of  opinion  that  the 
Judgment  of  the  court  below  should  be  affirmed. 

Stayton,  C.  J.  Report  of  commission  of  appeals  examined,  opinion  adopted » 
and  judgment  affirmed. 


Werner  et  al,  v.  City  of  Galveston  et  aL 
{Supreme  Court  of  Texas.    March  20, 1888.) 

L  CoyBTiTUTioNAL  Law — Leoislatiyb  Power— Dbleoation  op. 

An  act  of  the  legislature  authorizing  municipal  corporations  to  take  control  of 
their  public  schools,  by  a  majority  vote  of  their  electors,  is  not  unconstitutional  aa 
being  a  delegation  of  legislative  functions  to  such  electors.  > 

2b  Same— TrrLBs  of  Laws— Amendment  bt  Reference  to  Tttls. 

Under  Const.  Tex.  art.  8,  i  86,  providing  that  no  law  shall  be  amended  by  refer- 
ence to  its  title,  but  that  any  section  amended  shall  be  published  at  length,  an  act 
of  the  legislature  authorizing  municipal  corporations  to  take  control  of  their  public 
schools  is  not  unconstitutional  as  being  an  amendment  to  a  city  charter. 

8.  Same— Titles  of  Laws— Subject  Expressed. 

Rev.  St.  Tex.  tit.  17,  entitled  "*  Cities  and  Towns, "  applies  to  all  cities  and  tewna 
in  the  state,  and  not  alone  to  those  of  10,000  inhabitants  or  less ;  and  an  amendment 
to  such  statute,  whose  title  refers  thereto,  and  states  that  it  relates  **to  charters  of 
cities  and  towns,  and  towns  and  villages,  **  which  is  applied  to  a  city  of  over  10,000 
inhabitants,  is  not  unconstitutional  as  embracing  a  subject  not  expressed  in  ita 
title. 

4.  Taxation— Power  of — Constitutional  Limitation- Election. 

An  act  of  the  legislature  providing  that  a  certain  tax  may  be  levied  by  municipal 
governments,  if  two-thirds  of  the  tax-payers  voting  shall  vote  In  favor  thereof,  is- 
not  in  violation  of  a  constitutional  provision  that  the  tax  may  be  levied  if  twcK 
thirds  of  the  tax-payers  shall  vote  for  it. 

ft.  Same— Constitutional  Limit— Extension  of. 

Under  an  act  of  the  legislature  authorizing  municipal  corporations  to  levy  a  cer- 
tain tax  for  school  purposes,  a  city  government  may  levy  such  tax  in  excess  of  the 
amount  of  taxes  authorized  i>y  its  charter;  the  legislature  having  authority  to  ex- 
tend its  taxing  power. 

6,  HuNiciPAJ*  Corporations  — Charter— Amendment  by  Special  Act  — Qbnxrai. 
Laws. 

A  general  act  of  the  legislature  authorizing  municipal  authorities  to  take  control 
of  their  public  schools  is  not  prevented  from  applying  to  cities  of  over  10.000  in- 
habitants by  a  constitutional  provision  that  such  cities  may  have  their  charters 
granted  or  annulled  by  "special  act  of  the  legislature. " 

Appeal  from  district  court,  Galveston  county;    William  H.  Stewart, 
Judge. 
L,  E,  Trezevantt  for  appellants.     Oeo.  P.  Finlay,  City  Atty.,  for  appellees. 

Gaines,  J.  This  suit  was  brought  by  appellants,  William  Werner  and 
others,  to  restrain  appellees,  John  A.  McCorniick,  tax  collector  of  the  city  of 
Galveston,  and  the  city  itself,  from  proceeding  to  collect  certain  taxes  assessed 
on  behalf  of  the  city  for  the  support  of  its  public  schools.  Exceptions  to  the 
petition  were  sustained,  and  appellants  declining  to  amend,  their  suit  was 
dismissed,  and  they  have  prosecuted  an  appeal  to  this  court. 

The  second  assignment  (which  is  the  first  presented  in  the  brief)  calls  in 

» An  act  which  provides  that  any  county  or  town  or  city  of  a  certain  class  may.  by  a 
majority  vote,  put  such  county,  city,  or  town  under  its  operation  is  not  a  delegation  of 
legislative  power.  State  v.  Pond,  (Mo.)  6  8.  W.  Rep.  469;  State  v.  District  Ck)urt, 
(Minn.)  22  N.  W.  Rep.  625;  nor  a  law  conferring  authority  upon  a  municipality,  to  be 
exercised  at  its  discretion,  City  v.  Hillls,  (Iowa,)  8  N.  W.  Rep.  688;  nor  a  law  which 
submits  to  the  popular  vote  merely  the  question  as  to  whether  or  not,  in  any  given  lo- 
cality, liquor  licenses  shall  be  granted,  Siavage  v.  Com.,  (Va.)  5  S.  £.  Rep.  568. 
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question  the  validity  of  the  elections  held  in  the  city  on  the  13th  of  June, 
1881,  and  the  6th  of  September  of  the  same  year,  by  which  the  city  assumed 
control  of  its  public  schools,  and  authorized  the  levy  of  a  tax  for  their  support. 
The  petition  sets  forth  a  history  of  the  legislation  of  the  state,  contained  in 
the  constitution  and  statutes,  authorizing  cities  and  towns,  by  a  vote,  to  as- 
sume control  of  the  public  schools  within  their  limits;  and  alleges  that  at  the 
election  held  September  6,  1881,  only  560  votes  were  cast  in  favor  of  the 
proposition  to  confer  authority  to  levy  the  tax,  to  243  votes  against  it;  and 
that,  although  the  number  of  votes  in  the  affirmative  were  two-thirds  of  the 
whole  number  of  votes  actually  cast,  it  was  not  two-thirds  of  the  tax-payers 
who  were  qualified  voters  in  the  city. 

It  is  contended  that  the  act  of  April  3,  1879,  which  authorized  cities  and 
towns,  by  a  majority  vote  of  their  qualified  electors,  to  take  control  of  the  pub-* 
lie  schools  within  their  respective  limits,  is  unconstitutional,  because  it  is  an 
abdication  by  the  legislature  of  its  legislative  functions  in  favor  of  the  voters 
of  the  respective  municipalities.  It  is  a  well-settled  principle  that  the  legis- 
lature cannot  delegate  its  authority  to  make  laws  by  submitting  the  question 
of  their  enactment  to  a  popular  vote;  and  in  State  v.  SwisTier,  17  Tex.  441, 
this  court  held  an  act  of  the  legislature  which  authorized  the  counties  of  the 
state  to  determine  by  popular  vote  whether  liquor  should  be  sold  in  their  re- 
spective limits  to  be  unconstitutional.  But  it  does  not  follow  from  this  that  the 
legislature  has  no  authority  to  confer^  power  upon  a  municipal  corporation, 
and  to  authorize  its  acceptance  or  rejection  by  the  municipality  according  to 
the  will  of  its  voters  as  expressed  at  the  ballot-box.  Mr.  Dillon  says:  "It  is 
well  established  that  a  provision  in  a  municipal  charter  that  it  shall  not  take 
effect  unless  assented  to  or  accepted  by  a  majority  of  the  inhabitants  is  in  no 
just  sense  a  delegation  of  legislative  power,  but  merely  a  question  as  to  the 
acceptance  or  rejection  of  a  charter."  1  Dill.  Mun.  CJorp.  §  44,  and  cases 
cited.  See,  especially,  Alcorn  v.  Hamer,  38  Miss.  652.  That  such  legislation 
is  not  unconstitutional  is  expressly  decided  by  this  court  in  the  case  of  Ora- 
ham  V.  City  of  Greenville,  67  Tex.  62,  2  S.  W.  Rep.  742.  The  act  under  con- 
sideration merely  leaves  eiich  town  or  city  in  the  state  to  determine,  by  a 
vote,  whether  it  will  exercise  the  power  of  controlling  its  public  schools  as  a 
separate  school  district  or  not,  and  is,  in  our  opinion,  clearly  constitutional. 

It  is  further  claimed  that  the  act  is  inoperative  as  to  all  cities  having  over 
10,000  inhabitants,  because  of  section  5,  art.  11,  Const.,  which  provides  that 
such  cities  "may  have  tbeir  charters  granted  or  annulled  by  special  act  of  the 
legislature."  But  we  think  that  it  was  not  intended.by  this  section  to  prohibit 
the  legislature  from  providing  for  the  incorporation  of  such  cities  by  general 
law,  but  to  confer  authority  to  grant  special  charters.  We  cannot  presume 
that  the  framers  of  the  constitution  meant  to  prohibit  the  law-making  power 
from  passing  a  general  act  in  reference  to  a  special  matter,  w^hich  should  ap- 
ply alike  to  every  municipal  corporation  in  the  state.  No  reason  is  seen  for 
imposing  any  such  restriction,  and  the  prohibition  will  not  therefore  be  im- 
plied. 

But  it  is  contended  that  the  act  of  April  3,  1879,  in  so  far  as  it  applies  to 
thecity  of  Galveston,  is  in  conflict  with  section  36,  art.  3,  Const.,  which  reads 
as  follows:  "No  law  shall  be  revised  or  amended  by  reference  to  its  title;  but 
in  such  case  the  act  revised,  or  section  or  sections  amended,  shall  be  re-en- 
acted and  published  at  length."  This  provision  is  wholly  inapplicable  to  the 
law  in  question.  It  amends  no  section  of  the  charter  of  the  city,  but  merely 
adds  to  the  powers  already  granted  to  the  cities  and  towns  of  the  state,  and 
autliority  not*previously  conferred. 

It  is  also  submitted  that  the  act  of  March  26,  1881,  is  in  conflict  with  the 
constitution,  because  it  embraces  a  subject  not  expressed  in  its  title.  We  do 
not  think  the  objection  to  the  act  well  taken .  The  title  reads  as  follows :  "  An 
act  to  amend  chapters  5  and  11  of  title  17  of  the  Revised  Civil  Statutes  of  the 
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state,  relating  to  charters  of  cities  and  towns,  and  towns  and  villages,  so  as  to 
authorize  the  levy  of  a  tax  for  the  support  of  public  free  schools,  under  certain 
circumstances."  The  contention  seenos  to  be  that  title  17,  Rev.  St.,  relates 
solely  to  towns  and  to  cities  of  10,000  inhabitants  or  less,  and  that  there  is  noth- 
ing in  the  language  quoted  to  indicate  that  the  act  was  intended  to  apply  to 
cities  having  special  charters.  If  it  were  true  that  title  17  applies  to  only  cities 
and  towns  incorporated  under  the  general  laws,  then  the  objection  to  the  statute 
under  consideration,  in  so  far  as  it  is  souglit  to  make  it  applicable  to  cities 
having  more  than  10,000  people,  would  probably  be  fatal.  But  such  is  not 
the  case.  It  is  true  that  title  17  relates  mainly  to  cities  and  towns  which  had 
been,  and  which  were  to  be,  incorporated  under  the  general  law.  It  is  in 
most  of  its  provisions  but  a  re-enactment  of  the  former  statutes  upon  the 
same  subject.  It  provides  the  method  by  which  these  municipalities  may  be 
created,  or  by  which  those  previously  incorporated  by  special  charters  may 
accept  its  provisions;  and  it  defines  their  mode  of  organization,  and  the 
powers  and  duties  of  their  officers  and  governing  bodies.  But  the  title  reads: 
"Title  XVII.  Cities  and  Towns."  It  contains  one  provision,  at  laist,  appli- 
cable by  its  express  terms  only  to  cities  having  over  10,000  inhabitants.  Ar- 
ticle 426.  Tills  is  copied  from  section  5,  art.  11,  Const.,  but  it  shows  clearly 
that  such  cities  were  in  the  purview  of  that  title  of  the  Kevised  Statutes. 
Tills  also  appears  by  article  505,  which  reads:  '*The  incorporated  cities  in 
this  state  are  hereby  authorized  to  establish  free  libraries  in  such  city,"  etc., 
and  clearly  embraces  all  cities.  The  title  of  the  act  of  March  26,  1881,  dis- 
tinctly points  out  the  purpose  of  the  law;  and  it  follows  from  what  we  have 
said  that  in  our  opinion  the  law  itself  was  not  only  legally,  but  appropriately, 
incorporated  in  title  17,  Rev.  St.,  as  a  proper  addition  to  the  provisions  al- 
ready contained  therein,  and  is  to  be  construed  as  applying  alike  to  all  the 
cities  and  towns  in  the  state. 

It  is  further  contended  tliat  the  act  of  March  26,  1881,  is  unconstitutional, 
because  it  provides  that  tlie  tax  shall  be  levied  if  "two-thirds  of"  the  tax- 
payers voting  "shall  vote  in  favor  thereof,"  while  the  constitution  ordains 
that  the  tax  may  be  levied  "if  ♦  ♦  ♦  two-thirds  of  the  tax-payers  of 
such  city  or  town  simll  vote  for  such  tax."  In  Fort  Worth  v.  Davis,  57  Tex. 
225,  and  Dvyyer  v.  Hackworth,  Id.  245,  this  precise  question  came  before  this 
court,  and  tlie  law  was  held  constitutional.  These  decisions  have  been  acted 
on,  and  have  been  acquiesced  in,  for  nearly  six  year3;  and  during  this  time 
a  majority,  perhaps,  of  the  cities  in  the  state  have  accepted  the  provisions  of 
the  law,  and  have  established  an  efficient  system  of  public  instruction  under 
ft.  In  Perry  v.  Rockdale^  62  Tex.  451,  the  doctrine  was  reaflSrmed.  The 
court  who  rendered  those  decisions  could  not  say  the  act  was  clearly  uncon- 
stitutional, nor  can  we  so  declare.  Sustained  as  it  is  by  those  decisions,  and 
important  interests  having  been  created  imder  it,  we  must  upliold  its  consti- 
tutionality, and  declare  it  valid.  Following  those  decisions,  we  must  also  hold 
that  the  city  council  having  canvassed  the  vote,  and  declared  the  result,  ita 
action  is  now  conclusive,  and  cannot  be  collaterally  attacked  in  a  proceeding 
of  this  character. 

The  petition  in  this  case  showed  that  the  city,  before  the  levy  of  the  tax 
in  question,  had  already  made  levies  to  the  limit  of  taxation  authorized  by 
its  charter,  which  is  one  and  a  half  per  cent,  of  its  taxable  property.  The 
legislature  had  the  power  to  authorize  it  to  levy  to  the  extent  of  two  and  a 
half  per  cent.  The  question  therefore  is,  was  it  the  intention,  in  passing  the 
act,  to  confer  authority  to  levy  the  tax  therein  provided  in  addition  to  that 
already  authorized?  We  think  this  question  must  be  answerecf  in  the  affirm- 
ative. There  is  nothing  in  the  language  of  the  statute  wtiich  indicates  that 
it  was  intended  merely  to  authorize  the  appropriation  taxes  which  these  mu- 
nicipalities already  had  power  to  levy,  and  thei*efore  the  purpose  would  seem 
to  have  been  to  provide  for  an  additional  levy.     We  think,  therefore,  that  the 
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law  empowered  the  city  council  to  levy  the  special  tax  voted  for  school  pup- 
poses  in  addition  to  the  amount  authorized  by  the  city  cliarter. 
We  find  no  error  in  the  judgment,  and  it  is  affirmed. 


Adams  v.  Houston  &  T.  C.  Hy.  Co. 

(Supreme  Court  of  Texas.    Haroh  16, 188S.) 

1.  Public  Lands— Location  on  Eldeb  Claim— Lifting  Certificate— Rbv.  St.  Tex. 
Akt.  8898. 

Under  Rev.  8t  Tex.  art.  8898,  relating  to  the  location  and  survey  of  public  lands,  the 
holder  of  a  land  certificate  which  has  oeen  located  on  land  in  part  appropriated  by 
an  older  claim,  can  only  lift  or  float  so  much  of  the  certiflcate  as  covers  trie  land  in 
conflict. 

9.  Same— Location  on  Prior  Survey- Const.  Tex.  Art.  14,  %  2. 

Const.  Tex.  art.  14,  §  2,  providing  that  land  oertifloates  shall  not  be  located  or  sur- 
veyed  on  "any  land  titled,  or  equitably  owned  under  color  of  title,  from  the  sov- 
ereignty of  the  state, "  forbids  a  location  on  lands  located  and  surveyed  by  virtue  of 
certificates  which,  by  a  prior  survey,  were  located  on  other  lands  already  appropri- 
ated, but  does  not  forbid  a  location  on  lands  located  and  surveyed  by  virtue  of  cer- 
tificates which,  by  a  prior  survey,  were  located  on  other  vacant  lands. 

8.  Same— Location  on  Prior  Survey — Second  Location. 

Where  land  certificates  by  mistake  are  located  and  surveyed  on  lands  not  vacant, 
and  the  certificates  filed  in  the  land-office,  a  location  and  survey  of  other  vacant 
lands  under  the  same  certificates  wiU  be  valid,  although  the  certificates  are  in  the 
land-office  at  the  time  the  second  surveys  are  made,  and  the  holder  has  failed  to  take 
out  duplicates  of  such  certificates. 

4.  Sake— Second  Location— Rev.  St.  Tex.  Art.  8921. 

Rev.  St.  Tex.  art.  8921,  providing  that  "all  surveys  properly  made  by  virtue  of 
valid  land  certificates,  «  «  *  and  not  in  confiict  with  any  other  claim,  shall  be 
deemed  valid,  **  does  not  validate  a  second  survey  of  public  lands  made  by  virtue  of 
certificates  which,  by  a  prior  survey,  were  located  on  other  vacant  lands. 

Appeal  from  district  court,  Travis  county;  A.  S.  Walker,  Judge. 

Action  of  trespass  to  try  title,  brouglit  by  S.  J.  Adams  against  the  Houston 
&  Texas  Central  Railway  Company.  Judgment  for  defendant,  and  plaintiff 
appeals. 

Leake  df  Henry,  for  appellant.  H.  D,  Prendergraat  and  David  H.  Hew* 
lett,  for  appellee. 

Stayton,  C.  J.  This  is  an  action  of  trespass  to  try  title,  prosecuted  by  S. 
J.  Adams  in  his  own  right,  and  as  executor  of  tJie  last  will  of  J.  L.  I.,eonard, 
to  recover  105  sections  of  land  located  and  surveyed  for  them  by  valid  alter- 
nate certificates  covered  by  them.  The  appellee  claims  the  land  by  virtue  of 
surveys. made  for  it  prior  to  tlie  time  the  locations  and  surveys  were  made  for 
Adams  and  Leonard.  The  cause  was  tried  wilhout  a  jury,  and  the  conclu- 
sions of  fact  found  show  fully  the  nature  of  the  controversy  between  the  par- 
ties. The  conclusions  are  as  follows;  "(1)  The  land  certificates  under  which 
the  plaintiff  claims  were  issued  October  10,  1879,  to  the  Dallas  &  Wichita 
Railroad  Company,  and  were,  by  the  company,  conveyed  to  Adams  and  Leon- 
ard. The  plaintiff  represents  the  ownership  of  Adams  and  Leonard.  (2)  The 
said  certificates  were  regularly  located  in  June  and  July,  1880,  upon  the  lands 
sued  for;  surveys  made  January,  1881;  field-notes  and  certificates  were  re- 
turned to.  and  filed  in,  the  land-office  in  February,  1881.  These  field-notes 
and  certificates  remain  in  the  land-office.  (3)  The  plaintiff  shows  title  suf- 
ficient to  recover  upon  un]e.<$s  the  land  had  been  previously  appropriated  by 
the  defendant  by  files,  locations,  and  surveys,  etc.,  of  which  the  plaintiff  had 
notice  before  their  locations  were  made.  (4)  July  1,  1872,  certain  land  cer- 
tificates were  issued  by  the  state  to  the  defendant.  Some  of  these  certificates 
are  the  basis  of  the  claim  of  the  defendant  to  the  land  in  controversy.  (5) 
After  the  issuance  of  these  certificates  the  defendant  caused  its  agent  to  set 


Digitized  by  VjOOQIC 


780  SOUTHWESTERN  R£FORT£R.  [TeX. 

about  locating  them.  In  so  doing,  the  agent»  Elgin,  from  the  maps  in  the  of- 
fice of  the  surveyor  of  Jack  land  district,  ascertained  the  existence  of  a  large 
body  of  vacant  land,  of  irregular  shape,  and  of  area  not  well  ascertained. 
This  land  was  known  in  general  direction  to  be  west  and  north-west  of  the 
mouth  of  Miller's  creek,  a  tributary  falling  into  the  Brazos  on  its  right  bank. 
This  vacancy  was  pointed  out  by  said  agent  to  the  surveyor  of  said  land  dis- 
trict for  survey  under,  and  by  virtue  of,  land  certificates  belonging  to  defend- 
ant, and  then  in  the  office  of  said  surveyor,  and  the  legal  appropriation  of  said 
vacancy  was  attempted  by  locating  thereon  the  certificates  of  the  defendant. 
Partial  surveys  were  made,  and  the  agent,  to  secure  the  land  from  others^ 
made  files  on  August  5  and  on  November  28,  1872.  These  files  were  made 
in  accordance  with  the  map  in  the  surveyor's  office,  taking  them  as  correct. 
The  files  made  November  28  do  not  call  for  each  other,  but  were  made  upon 
calls  on  said  map,  which,  had  the  map  been  correct,  would  have  placed  the 
files  80  as  to  form  a  connected  block,  and  to  include  the  vacancy  sought  to  be 
appropriated,  as  was  the  intent  of  defendant  in  making  surveys  and  files. 
There  were  of  18  certificates  of  640  acres  each,  calling  for  a  survey  dependent 
for  location  upon  the  mouth  of  Miller's  creek;  163  certificates,  39, 25,  and  47» 
— ^total,  328  certificates,  making  a  block.  A  file  was  made  August  5,  1872, 
of  75  640-acre  certificates  in  a  hody,  not  connected  with  the  later  files,  but  de- 
pendent, also,  upon  tlie  said  map  for  its  locality.  Surveys  were  made,  (some  be- 
fore the  date  of  the  files,  November  28th,)  and  in  a  block  of  surveys  resem- 
bling in  outline  the  apparent  vacancy  so  ascertained  and  pointed  out  for  lo- 
cation, by  virtue  of  certificates  of  the  defendant.  This  block  of  surveys  was 
west  of  the  mouth  of  Muggins'  creek,  about  10  miles  south-east  of  Miller's 
creek.  There  seems  to  have  been  a  mistake,  taking  Muggins'  creek  for 
Miller's.  Field-notes  of  these  surveys  were  approved,  and  recorded  in  the  sur- 
veyor's office;  and  the  field-notes,  together  with  the  certificates  by  virtue  of 
which  the  surveys  were  made,  were  returned  to,  and  filed  in,  the  land-office 
in  October  or  November,  1872,  and  they  still  remain  in  the  land-office.  (6) 
Subsequent  to  the  return  of  these  surveys  and  certificates  to  the  land-offioe,  it 
became  known  in  the  land-office,  and  to  the  defendant,  that  by  reason  of  a 
mistake  made  as  to  connections  and  initial  point  of  said  surveys  shown  to 
have  been  caused  by  want  of  correct  maps,  and  consequent  inability  to  obtain 
proper  calls,  a  part  of  them  conflicted  with  land  previously  appropriated  by 
other  certificates  and  surveys.  The  extent  of  the  conflict  was  not  known 
until  ascertained  by  an  actual  survey  of  the  territory  as  noted  hereafter.  (7) 
Upon  discovering  that  there  was  a  mistake,  as  the  surveys  could  not  be  placed 
on  the  land -office  maps  upon  vacant  lands,  as  shown  in  the  land-office,  thede> 
fendant  employed  one  Dennis  Ck>rwin,  a  skillful  surveyor,  to  make  an  actual 
survey  of  the  territory  in  wliich  defendant  was  seeking  to  locate  its  cer- 
tificates. Early  in  the  year  1873  Gorwin  went  upon  the  land,  and  ascertained 
the  metes  and  bounds  of  the  vacancies  sought  to  be  appropriated.  (8)  When 
Corwin  had  ascertained  the  facts,  and  had  acquired  the  necessary  knowledge 
of  the  true  locality  of  the  land  the  defendant  was  seeking  to  appropriate,  he 
was  appointed  deputy-surveyor  of  the  land  district  in  which  the  land  was  in- 
cluded, without  having  in  his  possession  the  certificates  of  the  defendant, 
(which  were  in  the  land-office,)  or  copies  of  them.  Early  in  the  year  1873,  he 
proceeded  to  make  surveys  upon  vacant  public  land,  the  same  the  defendant 
had  attempted  to  file  upon,  in  the  name  of  said  certificates  of  the  defendant, 
which  certificates,  by  mistake,  had  been  surveyed  upon  other  and  located  land. 
The  surveyor  made  two  surveys  of  640  acres  to  each  certificate, — ^the  certifi- 
cates being  what  are  called  *  alternates.'  The  field-notes  of  these  surveys  bear 
date  November  and  December,  1873,  and  they  were  approved  and  recorded  in 
the  surveyor's  office;  and  they  were  returned  to  the  land-office  in  May,  1874, 
and  were  filed  in  June,  1874,  in  said  office.  These  surveys  were  made  upon 
vacant  public  land.    The  two  surveys  for  each  certificate  were  placed  in  a  Ul^ 
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with  the  appropriate  certiflcate  as  belonging  to  it,  the  certificates  first  having 
been  withdrawn  from  the  field-notes  first  returned.  The  surveys  were  exam- 
ined, and  found  correct,  and  were  mapped  upon  the  maps  of  the  land-ofiice. 
(9J  The  said  surveys  made  by  Corwin  were  returned  to,  and  filed  in,  tlie  land- 
office  with  the  full  understanding  and  consent  of  the  commissioner  of  the 
land-ofilce,  given  upon  written  application  of  defendant.  The  surveys  were 
called  'corrected*  surveys,  but  the  nature  of  them,  as  being  upon  different 
land  from  the  first  surveys,  was  known  and  approved.  (10)  From  1873  the 
defendant  paid  taxes  upon  the  said  certificates  as  located  lands,  and  has  paid 
up  to  this  date  upon  the  land  in  controversy.  (11)  At  the  time  of  issuance 
of  the  certificates  under  which  the  plaintiffs  claim,  the  surveys  made  by  Cor- 
win were  mapped  as  located  lands  on  the  niaps  of  the  land-office.  Such  was 
the  condition  of  the  maps  at  the  adoption  of  tlie  constitution  of  1876,  and  of 
the  Kevised  Statutes,  September  1,  1879,  and  at  the  subsequent  dates  of  the 
issuance  of  the  certificates,  and  location  of  them,  under  which  plain ti if  claims. 
(12)  The  facts  present  the  question  whether  these  surveys,  etc.,  made  for  the 
defendant,  appropriated  the  lands  so  as  to  withdraw  tliem  from  location  at 
the  date  of  plaintiff's  files.  (13)  The  field-notes  returned  to  the  land-office, 
made  by  Corwin,  were  in  no  sense  •  corrected  field-notes.'  Under  the  rules  of 
the  land-office,  surveys  are  coiTected  by  a  resurvey,  but  limited  to  the  land 
within  the  original  survey  so  corrected.  (14)  'These  field-notes  were  of  orig- 
inal surveys  made  upon  wholly  different  land  from  the  first  surveys.  In  some 
instances  the  second  survey  is  distant  ten  or  fifteen  miles  from  the  first  sur- 
vey under  the  same  certificate.  (15)  The  files  made  by  defendant,  if  taken 
by  their  calls  upon  the  surveys  called  for  upon  the  ground,  did  not  cover  the 
land  sought  to  be  appropriated.  The  files  thus  taken  do  not  lie  in  a  compact 
shape,  and  they  only  include,  in  detached  parts,  about  twenty-two  sections  of 
the  land.  (16)  As  before  stated,  Corwin,  the  deputy-surveyor,  did  not  have 
in  his  possession  the  certificates  by  virtue  of  which  his  field-notes  show  them 
to  have  been  made.  They  were  at  the  time  in  the  land-office,  and  were  ap- 
plied to  the  surve3r8  while  in  the  office." 

The  conclusions  of  law  were: 

"(1)  That  the  land  sued  for,  at  the  time  of  the  location  thereof  by  the  said 
Adams  and  Leonard,  was  not  vacant,  unappropriated  public  land;  the  same 
having  been  appropiiated  by  surveys  previously  made  by  virtue  of  valid  cer- 
tificates evidenced  in  the  land-office.  (2)  That  the  surveys  of  the  defend- 
ant applied  to  the  certificates  belonging  to  it  (raised  from  surveys  made  by 
mistake  upon  located  land,  and  transferred  to  the  second  set  of  field-notes 
in  June,  1874)  were  not  void  by  reason  of  the  fact  that  the  certificates  were 
not  withdrawn  from  the  land-office,  and  then  returned  with  the  new  field-notes 
to  the  land-office.  The  irregularity  in  the  surveys  was  cured  by  article  3921, 
Kev.  St.,  September  1, 1879,  before  the  inception  of  the  claim  of  plaintiff.  The 
surveys,  etc.,  of  the  defendant  upon  the  land  in  controversy  are  held  to  be  valid* 
(3)  Judgment  will  be  rendered  for  the  defendant." 

The  files  or  locations  referred  to  in  the  findings  of  fact  are  as  follows: 

"  Jacksboro,  Texas,  November  28,  1872. 

**To  the  Surveyor  of  Jack  Land-District:  By  virtue  of  (18)  eighteen  cer- 
tificates issued  to  the  Houston  &  Texas  Central  liailroad  Company  by  the  com- 
missioner of  the  general  land-office,  on  the  Ist  day  of  July,  1872,  numbered 
from  29,2208,  to  ^,2225,  I  hereby  file  on  the  following  vacant  lands  in  your 
district:  Beginning  3,800.  varas  W.  of  survey  No.  1,  made  for  the  Texas  & 
New  Orleans  liailroad  Company,  thence  west,  south,  east,  and  north,  so  as  to 
include  (36)  thirty-six  sections. 

[Signed]  "Frakcis  M.  Maddox,  Agent  for  the  H.  &  T.  C.  K.  R.  Co." 

"Jacksboro,  Texas,  November  28.  1872. 

To  the  Surveyor  of  Jack  Land- District:  By  virtue  of  (163)  one  hundred 
and  sixty-three  certificates  issued  to  the  Houston  &  Texas  Central  Hailroad 
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OompahybytheconQinissioner  of  the  general  ]and-ofl9ce»  July  1, 1882,  numbered 
fi-oni  28,1851.  to  28,2013, 1  hereby  Ule  upon  and  enter  tlie  following  vacant 
lands  in  your  district,  Knox  and  Haskell  counties:  Beginning  at  the  south- 
east comer  of  survey  No.  1,  made  for  the  B.  B.  B.  &  C.  R.  B.  Co.,  thence 
west,  south,  east,  and  north,  so  as  to  include  (326)  three  hundred  and  twenty- 
six  sections. 

[Signed]  "Francis  M.  Maddox,  Agent  for  the  H.  &  T.  C.  R.  R.  Co." 

" Jagksboro,  Texas,  November  28,  1872. 

"To  the  Surveyor  of  Jack  Land-District :  By  virtue  of  (47)  furty-seven 
cprtiflcates  issued  to  the  Houston  &  Texas  Central  Railroad  Company  by  the 
commissioner  of  the  general  land-office,  July  1, 1872,  numbered  from  28,2040, 
to  28,2086,  I  hereby  hie  on  the  following  vacant  lands  in  your  distnct,  in 
Young  territory:  Beginning  13,300  varas  south,  19,000  varas  west,  of  the 
south-west  corner  of  survey  No.  22,  in  Knox,  made  for  the  Columbus  Tap 
Railroad  Company,  thence  south  28,500  varas,  thence  north  and  east  to  the 
place  of  beginning;  so  as  to  include  ninety-four  (94)  sections. 

[Signed]  "Francis  M.  Maddox,  Agent  for  the  H.  &  T.  C.  B.  R.  Co." 

"To  the  Surveyor  of  Jack  Land-DistHet :  By  virtue  of  (75)  seventy-five 
certificates  issued  to  the  Houston  &  Texas  Central  Railway  Company  by  the 
commissioner  of  the  general  land-office  on  the  Ist  day  of  July,  1872,  num- 
bered from  30,2501  to  30,2575,*I  hereby  enter  the  following  vacant  land  situ- 
ated in  Knox  county:  Beginning  on  the  west  line  of  a  file  made  for  Thomas 
E.  Haggard,  at  a  point  east  of  the  north  comer  of  survey  No.  40,  block  No. 
3,  Houston  &  Texas  Central  Railway  Company;  thence N.  to  the  N.  boundary 
line  of  Knox  county;  thence  west  10  miles;  thence  S.  and  £.  for  quantity. 
*' Robert  M.  Elgin,  Land  Agent,  H.  &  T.  C.  Railway  Company. 

*' August  b,  1872." 

The  case  was  tried  largely  upon  an  agreed  statement  of  facts,  from  which, 
in  addition  to  the  facts  found  by  the  court,  it  appears  that  none  of  the  first 
surveys  made  by  defendant  (surveys  made  in  1872)  embrace  any  part  of  the 
land  claimed  by,  and  surveyed  for,  the  plaintififs;  and  that  in  making  the  hist 
surveys  for  defendant,  (surveys  in  1873)  entirely  different  and  distmct  land 
was  surveyed  under  the  certificates  by  virtue  of  which  the  first  surveys  were 
made;  and  that  these  last  surveys  do  embrace  a  part  of  the  lands  surveyed  for 
the  plaintiffs.  R.  M.  Elgin,  a  witness  for  the  defendant,  testified  that  he  was* 
at  the  time  of  trial,  and  when  the  files  and  first  surveys  were  made  for  the 
defendant,  its  agent  or  land  commissioner,  and  that  he  had  been  previously, 
for  many  years,  chief  clerk  in  the  general  land-office  of  this  state.  The  resi- 
due of  his  testimony,  set  out  in  the  brief  of  counsel,  and  found  in  all  material 
respects  to  be  correct,  is  as  follows :  **  That,  previously  to  the  making  of  the  files 
and  surveys  for  defendant  referred  to  in  the  evidence  in  this  case,  oneLuckett 
had  made  a  block  of  surveys  for  the  Texas  &  New  Orleans  Railway  Company, 
which  he  had  called  to  commence  on  the  Hines  survey,  which  was  an  old  survey 
calling  for  the  mouth  of  Miller*s  creek  where  it  enters  the  Brazos  river.  Thai 
the  situation  of  the  Hines  survey  is  determined  alone  by  course  and  distance 
from  the  mouth  of  Miller's  creek.  That  Luckett,  instead  of  going,  as  he  in- 
tended, to  the  mouth  of  Miller*s  creek  to  begin  his  survey  on  the  ground  to 
find  the  Hines  survey  on  the  ground,  actually  went  instead  to  the  mouth  of 
Muggins'  creek  where  it  enters  the  Brazos  river,  about  ten  miles  south,  and 
eiglit  miles  east,  of  the  point  where  Miller^ s  creek  enters  the  Brazos;  and,  be- 
lieving he  was  at  the  mouth  of  Miller's  creek,  Luckett  ran  his  lines  on  the 
ground  to  find  the  Hines  survey  as  it  ^ould  have  been  found  from  the  mouth 
of  Miller's  creek;  and,  believing  he  had  thus  found  the  Hines  survey,  he, 
from  the  point  where  he  believed  it  to  have  been  found,  made  a  block  of  sur- 
veys for  the  Texas  &  New  Orleans  Railroad  Company,  and  returned  the  field- 
notes  to  the  general  land-office,  where  they  were  mapped  as  correct,  and  as 
ihey  would  have  appeared  if  the  work  had  been  done  from  the  mouth  of  Mil- 
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ler's  creek.  Afterwards  a  block  of  stmreTS  was  made,  predicated  upon  this 
block,  for  the  B.  B.  B.  &  C.  H.  K.  Co.,  and  the  field-notes  for  the  surveys 
composing  it  were  returned  to,  and  mapped  in,  the  general  land-ofSce  as  cor- 
rect. The  H.  c^  T.  C.  R.  B.  Co.  desired  to  appropriate  the  vacant  land  shown 
by  the  maps  of  the  general  land-oftlce  to  be  left  by  these  surveys*  and  made 
the  liles  introduced  in  evidence  for  the  purpose  of  doing  so,  predicated  upon 
the  maps  of  the  surveys  aforesaid  for  the  T.  &  N.  O.  K.  B.  Co.,  and  B. 
B.  B.  &  C.  B.  B.  Co.,  and  had  its  surveys  made  on  the  grounds  predicated 
on  the  same  errors.  That  said  surveys  were  returned  to  the  land-otUce,  with 
the  certificiites  by  virtue  of  which  they  were  made,  and  found  to  conflict  in 
psirt  with  older  surveys,  'ihe  files  made  for  defendant  in  October,  1872,  did 
did  not  call  for  each  other,  but  were  made  upon  the  maps  in  the  land-otfice, 
and,  if  said  maps  had  been  correct,  the  files  so  made  would  have  formed  a 
connected  block,  and  included  the  vacancy  sought  to  be  appropriated.  That, 
it  being  found  by  the  maps  of  the  general  land-office  that  there  were  conflicts 
and  irregularities  in  that  section  of  the  state,  impossible  to  reconcile  witliout 
actual  surveys  were  made  on  the  ground,  an  expedition  of  surveyors,  of  whom 
Dennis  Cor  win  was  one,  was  sent  out  by  the  state  for  that  purpose.  The  re- 
sult of  the  work  done  by  this  expedition  was  to  show  that  Luckett  had  made 
the  mistake  above  stated,  and  that  while  his  work  in  fact  connected  with  the 
mouth  of  Muggins*  creek,  it  called  for  connection  with  the  mouth  of  Miller's 
creek.  That  said  Dennis  Corwin,  while  with  said  expedition,  was  a  deputy 
to  the  surveyor  of  Jack  land-districtt  and,  when  the  character  of  the  error  on 
which  defeudant's  first  surveys  were  made  was  ascertained,  he  made  for  the 
defendant  other  surveys, — the  one  now  in  controversy,  for  each  of  defendant's 
said  certificates  then  on  file  in  the  land-oflBce,  as  aforesaid,  and  afterwards 
by  permission  of  the  commissioner,  as  shown  by  certified  copy  in  evidence  in 
this  case,  the  field-notes  so  made  by  said  Corwin  were  placed  on  file  in  the 
land-office,  with  said  certificates.  Said  Elgin  further  testified  that  only  22  of 
the  certificates  of  defendant  embraced  in  the  files  read  in  evidence  by  defend- 
ant were  afterwards  located  on  the  land  in  controversy,  and  that  none  of 
said  certificates  are  now  on  the  land  in  controversy.  That  the  defendant  did 
not  lift  or  float  its  certificates  from  the  surveys  first  made,  or  withdraw  them 
from  the  general  land-ofilce,  because  he  thought  it  had  certain  rights  or  equities 
growing  out  of  its  first  files  and  surveys,  which  he  did  not  choose  to  abandon 
or  relinquish.  That  the  defendant  got  patents  on  several  of  these  surveys, 
and  got  them  on  all  tliat  were  called  for.  It  was  admitted  that  defendant  has 
paid  all  taxes  on  said  second  surveys  since  their  survey  by  it." 

The  application  for  permission  to  file  field-notes  of  surveys  made  by  Dennis 
Corwin,  with  the  commissioner's  indoraement  thereon,  referred  to  in  the  evi- 
dence of  Elgin,  was  as  follows:  "* Austin,  Texas,  May  6,  1884. 

"Hon.  J.  J,  Qroose,  Commissioner  Qennral  Land-Offlce,  Atistin-^SiRi  I 
filed,  or  caused  to  be  filed,  In  the  surveyor's  office  of  Jack  land-district,  during 
the  year  1872,  certain  land  certificates  belonging  to,  and  issued  to,  this  road, 
which  said  files  were  based  on  surveys  made,  and  those  connecting  lines,  for 
the  T.  &  N.  O.  R.  B.,  and  B.  B.  B.  &  C.  R.  B.,  as  shown  by  the  maps  of  your 
office.  That  the  said  files  were  made  in  general,  embracing  certain  tracts  of 
country;  that  surveys  were  made  by  virtue  of  said  certificates  and  field-notes 
returned  to  your  office,  and  the  same  indorsed  correct  on  map.  Subsequently 
it  was  found  that  there  was  an  error  in  the  connecting  lines  of  the  old  work, 
and  I  find  that  some  of  the  surveys  made  by  virtue  of  the  following  ceitificates, 
are  in  conflict,  viz. :  Nos.  28, 1851  to  2085, 29, 2208  to  2225,  31.  2601  to  2850, 
SO,  2351  to  2482.  I  have  caused  a  resurvey  of  some  of  the  land  embraced  in 
the  original  files,  and  covered  by  the  field-notes,  as  mapped  in  your  office.  I 
ask  that  I  be  allowed  to  return  the  same  as  corrected  field-notes,  for  the  fol- 
lowing reasons:  That  the  corrections  do  not  embrace  any  more  land,  taking 
up  only  that  covered  by  the  original  files,  and  now  represented  by  the  field- 
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notes  in  yoor  office;  that  there  is  no  conflicting  survey  on  the  land  embraced 
in  said  files.    I  band  you  herewith  copies  of  some  of  said  files. 
"  Your  obedient  servant, 

"EOBT.  M.  Elgin.  Land  Agent  H.  &  T.  C.  R.  R.  Co. 

"Per  Trumbull." 

INDORSEMENTS. 

"H.  &  T.  C.  R.  R.  Co.,  by  Trumbull,  applies  to  correct  certain  surreys,  and 
file  corrected  field-notes. 

*' Filed  May  6,  1874.  J.  J.  Groose. 

"Permission  is  hereby  granted  to  correct  surveys  in  conflict,  as  requested, 
and  to  return  corrected  field-notes  to  this  office  in  lieu  of  the  original  field- 
notes.  J.  J.  Groose,  Commissioner." 

The  certificates  described  in  the  three  files  made  on  November  28, 1872,  are 
shown  to  have  been  located  on  land  other  than  that  in  controversy,  by  a  file  made 
on  August  5,  1872;  but  whether  the  land  covered  by  that  file  was  vacant,  or 
whether  any  obstacle  to  its  appropriation  by  the  certificates  existed,  is  not 
made  to  appear.  That  file  embraced  other  certificates,  and  covered  1,000 
square  miles  of  land.  The  uncontroverted  evidence  shows  that  all  the  sur- 
veys first  made  for  the  defendant  were  made  before  the  locations  evidenced  by 
the  files  of  date  November  28,  1872,  and  that  the  certificates  embraced  in  the 
file  made  on  August  5,  1872,  were  never  placed  on  any  of  the  surveys  made 
in  1873.  There  can  be  no  pretense  that  the  surveys  firat  made  for  the  appel- 
lee were  made  in  pursuance  of  the  Oles  or  locations  offered  in  evidence,  for  the 
surveys  were  made  before  the  files  of  date  November  28,  1872,  were  made. 
If  the  file  of  75  certificates  made  on  August  5, 1872,  embraced  any  of  the  land 
in  controvei*8y,  the  same  was  evidently  abandoned,  for  the  record  does  not 
show  that  the  first  or  second  surveys  made  by  the  appellee  were  by  virtue  of 
any  certificate  named  in  the  file  of  that  date.  It  is  not  claimed  that  the  files 
of  date  November  28,  1872,  covered  the  land  in  controversy;  but,  from  the 
fifteenth  finding  of  fact,  it  may  be  that  these  files  did  embrace  about  22  sec- 
tions of  the  land  in  controversy;  but  if  this  be  true  it  is  unimportant,  because 
the  witness  Elgin  expressly  states  that  none  of  the  certificates  embraced  in  the 
files  read  in  evidence  are  now  in  lands  in  controversy.  It  is  thus  seen  that 
the  appellee  can  claim  no  right  under  the  files  made,  and,  recognizing  that 
fact.  Its  counsel  states  in  his  brief  that,  "In  this  case,  the  defendant  relies  on 
its  actual  surveys  made  by  Dennis  Corwin  in  1873,  and  not  upon  its  files. 
We  must  here  call  the  attention  of  the  court  to  the  obstinacy  with  which  the 
plaintiff's  counsel  persists  in  placing  the  claim  of  the  defendant  to  the  land 
on  its  files  made  in  1872,  in  the  office  of  the  surveyor  of  Jack  land-district 
It  was  repeatedly  stated  on  the  trial,  and  we  here  now  repeat,  that  the  files 
were  not  introduced  to  show  title,  but  only  to  show  an  earnest  and  continued 
effort  on  the  part  of  the  H.  &  T.  C.  liy.  Go.  to  appropriate  the  vacant  land 
which  was  finally  identified  and  surveyed  for  it  by  Dennis  Gorwin."  It  is 
not  claimed  that  the  surveys  made  for  appellee  in  1872  were  not  correctly 
made,  nor  that  the  files  subsequently  made  would  have  authorized  the  survey 
of  the  land  in  controversy,  but  it  is  still  contended  that  the  surveys  made  in 
1873  were  essentially  corrected  surveys.  This  cannot  be  true,  and  the  court 
below  correctly  so  held;  for  the  second  surveys,  made  by  virtue  of  the  same 
certificates  as  were  the  first,  embrace  under  each  and  all  the  certificates  en- 
tirely different  land.  The  idea  is  advanced  that  because  some  of  the  first  sur- 
veys embi-aced  lands  already  appropriated,  it  was  tlie  right  of  the  appellee  to 
float  and  relociite  all  its  certiticates  by  virtue  of  which  the  first  surveys  were 
made.  This  finds  no  sanction  in  the  laws  of  this  state.  The  law  must  deal 
with  each  separate  survey  upon  its  own  facts,  and  the  fact  that  one  person 
may  make  many  contiguous  surveys  confers  upon  him  no  right  to  float  the  cer- 
tiliratea  on  which  what  is  termed,  in  this  case,  a  "block  of  surveys''  had  been 
made,  simply  because  some  of  tiie  surveys  may,  in  part  or  in  whole,  conflict 
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with  older  claims.  The  extent  of  the  right  of  a  person  who  has  caused  a  lo- 
cation and  single  survey  of  land  to  be  made  on  land  in  part  appropriated  by 
an  older  claim  is  to  float  or  lift  so  much  of  the  certificate  as  is  in  conflict. 
Pasch.  Dig.  art.  4574;  Bev.  St.  art.  3893.  In  such  a  case,  there  is  no  rigljt  to 
float  the  entire  certificate;  and,  in  view  of  the  policy  thus  shown,  it  certainly 
cannot,  with  any  show  of  reason,  be  claimed  that  the  locator  has  the  right  to 
float  tlie  certificates  from  a  large  number  of  surveys,  in  block,  simply  because 
some  of  the  surveys  or  parts  thereof  may  be  in  conflict  with  older  claims.  It 
is  urged  that  the  commissioner  of  the  general  land-office  recognized  the  second 
surveys  to  be  corrected  surveys,  and  consented  that  they  should  be  filed. 
Neither  the  recognition  of  the  commissioner,  nor  his  permission  to  file,  could 
make  the  second  surveys  what  they  were  not  in  fact.  The  declaration  made 
to  the  commissioner,  after  stating  that  some  of  the  first  surveys  were  in  conflict, 
was:  **I  have  caused  a  resurvey  of  some  of  the  lands  embraced  in  the  original 
files,  and  covered  by  the  field-notes  as  mapped  in  your  office.  I  ask  that  I  be 
allowed  to  return  the  same  as  corrected  field-notes,  for  the  following  reasons: 
That  the  corrections  do  not  embrace  any  more  land,  taking  up  only  that  cov- 
ered by  the  original  files,  and  now  represented  by  field-notes  in  your  office," 
The  first  declaration  was  misleading,  and  in  part  untrue,  for  the  second  sur- 
veys were  not  embraced  in  the  original  file,  or  covered  by  the  field-notes  then 
in  the  land-office.  The  second  declaration  is  untrue  in  so  far  as  it  stated  that 
the  second  surveys  did  '*not  embrace  any  more  land,  taking  up  only  that  cov- 
ered by  the  original  files."  It  was  further  stated  that  there  were  "no  con- 
flicting surveys  on  the  land  embraced  in  said  files, "  and,  from  a  reading  of 
the  entire  application  to  file  what  were  termed  resurveys  or  corrected  surveys, 
the  commissioner  would  have  understood  that  there  were  conflicts  between^ 
the  surveys  made  under  the  different  files  made  by  the  appellee,  and  that  the 
first  surveys  were  in  fact  made  after  files,  and  in  an  attempt  actually  to  sur- 
vey the  lands  covered  by  them.  So  doubtless  understanding,  the  commis- 
sioner said:  "Permission  is  hereby  granted  to  correct  surveys  in  conflict,  as 
requested,  and  to  return  corrected  field-notes  to  this  office  in  lieu  of  the  orig- 
inal field-notes.  **  If  the  commissioner  had  possessed  the  power  to  authorize 
the  floating  of  all  certificates  under  which  the  surveys  were  made,  and  to  au- 
thorize their  location  on  other  lands,  it  could  not  be  held,  under  the  evidence, 
that  he  ever  did  so.  He  however  had  no  such  power  under  the  facts  shown. 
It  is  urged  that  there  was  a  mistake  arising  from  a  mistake  formerly  made 
by  Luckett  in  making  surveys  for  the  Texas  &  New  Orleans  Railway  Com- 
pany, on  which  was  based  another  mistake  in  making  surveys  for  another 
railway  company,  all  made  before  the  appellee  attempted  to  appropriate  land; 
and  that  those  mistakes  were  carried  to  the  maps  in  the  general  land-office, 
whereby  the  true  position  of  the  vacant  land  which  the  appellee  desired  to  ap- 
propriate was  shown  to  be  at  a  place  not  covered  ty  the  files  made  by  the  ap- 
pellee, if  they  be  controlled  by  the  points  actually  fixed  on  the  ground,  and 
called  for  in  the  files;  and  that  for  this  reason  the  appellee  had  the  right  to 
abandon  the  surveys  first  made,  and  locate  and  have  surveyed  the  land  which 
would  have  been  covered  by  its  files  had  the  maps  in  the  general  land-office 
been  correct.  If  the  rights  of  the  appellee  depended  on  its  files,  there  would  be 
force  in  the  proposition,  but,  as  is  conceded,  this  was  not  true.  From  the  evi- 
dence, tlie  surveys  for  the  Texas  &  New  Orleans  Railway  Company,  and  for 
the  B.  B.  B.  &  C.  Railway  Company,  had  been  fixed  upon  the  ground  before 
the  surveys  for  appellee  were  maiie  in  1872;  and  although  the  true  relation  of 
these  prior  surveys  to  the  mouth  of  Miller's  creek  and  the  Hines  survey  may 
have  been  erroneously  stated,  by  mistake,  yet  they  were  made,  existing  Jis  they 
did  on  the  ground,  the  basis  for  the  surveys  made  for  the  appellee.  The  sur- 
veys made  for  the  appellee  being  the  inception  of  its  right  to  particular  lands, 
they  not  being  based  on  files  primarily  made  by  them,  there  can  be  no  pretense 
tlmt,  from  day  to  day,  as  these  surveys  were  made  on  the  ground,  the  appoliee 
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did  not  intend  by  them  to  appropriate  the  lands  covered  by  them.  There 
could  be  no  mistake  as  to  the  true  locality  of  the  lands  thus  actually  surveyed 
on  the  ground,  however  great  may  have  been  the  mistake  as  to  their  true  re- 
lation to  the  month  of  Miller's  creek  or  the  Hines  survey.  That  the  appellee 
would  have  caused  its  surveys  to  begin  at  a  different  place  had  it  known  that 
the  prior  surveys  were  not  situated  with  reference  to  the  mouth  of  Miller's 
creek  or  the  Hines  survey  as  it  supposed  them  to  be,  cannot  affect  the  ques- 
tion as  to  what  land  it  actually  did,  and  intended  to,  appropriate  by  its  sur- 
veys actually  made,  nor  confer  upon  it  any  right  to  tloat  its  certificates  located 
on  land  actually  vacant,  and  to  locate  them  on  other  lands.  Since  the  act  of 
August  30, 1856,  the  law  has  steadily  declared  that  *'it  shall  not  be  lawful  for 
such  surveyor  to  allow  the  holder  of  any  land  certificate  or  scrip,  or  other  legal 
evidence  of  title  to  land,  to  lift  or  float  the  same  after  entry,  location,  file,  or 
survey,  when  the  same  is  not  made  on  land  previously  appropriated. *'  Pasch. 
Dig.  art.  4574;  Rev.  St.  art.  3898.  The  residue  of  the  articles  here  cited  deter- 
mine the  extent  to  which  a  locator  may  float  his  certificate  when  the  entry,  file, 
location,  or  survey  covers,  in  part,  land  held  by  prior  right,  and  limits  to  so 
much  as  is  in  conflict.  What  no  officer  of  the  government  can  give  a  locator 
permission  to  do  cannot  lawfully  be  done  by  him  at  his  own  wilL  The  cer- 
tificates by  virtue  of  which  appellee  caused  surveys  to  be  made  were  alternate 
certificates,  under  which  the  state,  for  the  commonrschool  fund,  became  en- 
titled to  every  alternate  section  located  or  surveyed  on  vacant  land.  The 
riglit  to  those  attached  at  once  when  valid  locations  or  surveys  were  made, 
and  this  fact,  in  addition  to  the  positive  prohibition  against  floating  certificates, 
furnishes  another  reason  why  the  appellee  had  no  right,  if  it  attempted  to  do 
I  so,  to  abandon  valid  surveys.  The  appellee  not  being  entitled,  by  reason  of 
any  fact  shown,  to  float  the  certificates  by  virtue  of  which  it  caused  to  be 
made  such  of  its  first  surveys  as  were  made  on  vacant  lands,  two  inquiries 
arise: 

1.  Were  api>ellants  forbidden  to  locate  the  land,  at  the  time  they  did  so,  bj 
the  provisions  of  article  14,  §  2,  Const.  ?  That  provides  "that  all  genuine  land 
certificates  heretofore  or  hereafter  issued  shall  be  located,  surveyed,  and  pat- 
ented only  upon  vacant  and  unappropriated  public  domain,  and  not  upon  any 
land  titled,  or  equitably  owned  under  color  of  title,  from  the  sovei^eignty  of 
the  stite,  evidence  of  the  appropriation  of  which  is  on  the  county  records,  or 
in  the  general  land-office.^  It  appears,  from  the  evidence,  that  the  appellee 
has  obtsiined  patents  on  some  of  the  lands  in  controversy,  but  whether  this 
occurred  before  the  appellants  made  their  locations  or  surveys  does  not  appear. 
So  much  of  the  lands,  if  any,  as  were  patented  before  the  appellants  made 
their  locations  or  surveys  was  not  subject  to  appropriation  by  them,  however 
irregular  or  even  illegal  may  have  been  the  several  steps  taken  by  the  appellee 
which  led  to  patent.  Such  lands  were  titled,  and  the  appellants*  attempted  ap- 
propriation of  them  forbidden  by  the  constitution;  however,  they  have  no  right 
whatever  to  any  of  the  lands  so  situated.  If,  however,  patents  have  been  is- 
sued to  appellee  since  appellants  made  their  locations  or  surveys,  the  constitu- 
tion does  not  protect  the  lands  so  patented,  any  more  than  does  it  such  of  the 
lands  as  may  be  unpatented.  The  inquiry  then  arises  whether  lands  unpat- 
ented at  the  time  appellants  made  locations  or  surveys  can  be  deemed  lands 
*' equitably  owned  under  color  of  title  from  the  sovereignty  of  the  state?''  If 
so,  the  locations  and  surveys  of  the  appellants  were  forbidden  by  the  constitu- 
tion, and  confer  no  right.  Surveys  of  land  made  by  virtue  of  valid  land  cer- 
tificates on  vacant  land  may  be  said  to  be  *' owned  under  color  of  title  from  the 
sovereignty  of  the  state,"  by  the  person  who  owns  the  certificates  by  virtue  of 
which  the  surveys  were  made.  If,  however,  the  surveys  last  made  were  under 
certificates  which  had  been  already  located  on  other  vacant  lands  of  which  sur- 
veys had  been  made  and  returned  to  the  general  land-office,  can  it  be  held  that 
the  second  surveys  made  under  the  same  certificates  are  ** equitably  owned?** 
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We  are  of  the  opinion  that  this  must  be  answered  in  the  negative.  We  have 
already  seen  that  such  of  the  second  surveys  as  were  nnade  for  appellee  under 
certificiites  by  virtue  of  which  such  of  the  first  surveys  as  were  on  vacant  land 
were  made,  were  made  in  violation  of  a  positive  statute,  and  it  cannot  be  held 
that  equitable  ownership  can  grow  out  of  an  act  thus  forbidden.  It  was  evi- 
dently intended,  by  the  section  of  the  constitution  referred  to,  to  prohibit  the 
location  of  land  certificates  on  land  lawfully  held  by  evidence  of  right  inferior 
to  a  legal  title,  as  well  as  to  prohibit  the  location  of  such  certificates  on  land 
titled;  but  it  could  never  have  been  intended  thereby  to  protect  from  location 
such  lands,  not  titled,  as  persons  had  attempted  to  appropriate  in  clear  viola- 
tion of  a  plain  statute,  as  well  as  the  policy  Indicated  by  the  whole  tenor  of 
the  statutes  and  constitutional  provisions  applicable  to  the  acquisition  of  title 
to  public  and  unappropriated  lands.  The  location  and  survey  of  land  by  vir- 
tue of  a  land  certificate  already  lawfully  appropriated  to  other  land,  may,  in 
a  general  sense,  be  said  to  give  color  of  title  under  the  sovereignty  of  the  state; 
but,  under  the  terms  of  the  constitution,  such  color  of  title  is  not  made  suffi- 
cient to  forbid  the  location  of  the  land  by  another  pei-son  by  virtue  of  a  genu- 
ine land  certificate.  It  must  be  not  only  claimed  under  such  color  of  title,  but 
the  facts  which  give  color  of  title  must  also  give  equitable  ownership,  or  the 
provision  of  the  constitution  does  not  give  protection. 

2.  Were  the  second  surveys,  made  by  virtue  of  the  same  land  certificates 
which  by  the  first  surveys  were  located  on  vacant  land,  validated,  as  claimed 
by  the  appellee  and  found  by  the  court,  by  article  3921 ,  lie  v.  St.  ?  That  article 
declares  that  "all  surveys  properly  made  by  virtue  of  genuine  or  valid  land 
certificates,  which  surveys,  together  with  the  certificates  by  virtue  of  which 
they  were  made,  have  been  returned,  and  are  now  on  file  in  the  general  land- 
office,  or  were  so  on  file  on  the  25th  of  April,  1871,  and  not  in  conflict  with 
any  other  valid  land  claim,  shall  be  deemed  valid;  and  the  commissioner  of 
the  general  land-office  is  hereby  authorized  and  required  to  issue  putenls  for 
the  same. "  This  article  is  carried  into  the  Revised  Statutes  from  the  act  of 
April  25, 1871,  (Pasch.  Dig.  7089;)  but,  as  the  article  now  stands,  "or  were 
so  on  file  on  the  25th  of  April,  1871,"  have  been  added  to  the  second  section 
of  the  former  law.  The  purpose  intended  to  be  accomplished  by  these  added 
words  was  evidently  to  give  to  such  surveys  as  were  contemplated  by  the  act 
of  April  25, 1871,  and  were  on  file  in  the  general  land-office  at  the  time  the 
Bevised  Statutes  were  adopted.  Just  such  protection  as  was  given  by  the  act 
of  April  25,  1871,  to  surveys  on  file  at  the  time  that  act  was  passed.  A  fur- 
ther purpose  had  in  view  in  carrying  into  the  Bevised  Statutes  the  second 
section  of  the  act  of  April  25,  1871,  was  to  keep  in  force  so  much  of  that  act, 
and  thus  protect  such  surveys  as  were  contemplated  by  it.  Article  3921,  Rev. 
St.,  in  so  far  as  it  embraces  only  that  found  in  the  second  section  of  the  act 
of  April  25, 1871,  must  be  considered  "and  construed  as  a  continuation  thereof, 
and  not  as  a  new  enactment  of  the  same. "  Final  tit.  Rev.  St.  §  19.  Article 
3921,  Rev.  St.,  has  application  to  the  same  character  of  surveys,  and  bears 
towards  them  the  same  purpose  and  spirit  as  did  the  act  of  April  25,  1871. 
Such  surveys  as  were  protected  or  validated  by  the  act  of  April  25,  1871,  if 
on  file  in  the  general  land-office  when  that  act  was  passed,  are  protected  or 
validated  by  article  3921,  Rev.  St.,  if  on  file  when  the  Revised  Statutes  were 
adopted.  The  true  construction  of  article  8921  it  l>ecoroes  necessary  to  con- 
sider; and,  relating,  as  it  does,  to  the  act  of  April  25,  1871,  we  may  properly 
look  to  that  act — in  fact,  must  do  so — to  ascertain  the  legislative  intention. 
The  title  of  that  act  was  **  An  act  in  reference  to  the  location,  survey,  and  re- 
turn of  genuine  land  certificates;"  and  the  entire  act  was  as  follows:  "(1) 
No  rights  held  by  any  individual  or  corporation  by  virtue  of  a  genuine  land 
certificate  shall  be  considered  forfeited  by  reason  of  its  failure  to  have  been 
located  or  surveyed  or  returned  since  the  2d  day  of  March,  1861,  under  any 
law  heretofore  passed  limiting  the  time  for  such  location  or  survey;  and  tho 
v.7s.w.no.9— 47  ^  . 
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time  for  the  location,  survej,  and  return  to  the  general  land-office  of  all  such 
certilicates  shall  be  extended  to  the  1st  day  of  January,  A.  D.  1875:  provided, 
this  act  shall  not  invalidate  any  land  certiticates  issued  to  any  railroad  company 
that  have  been  declared  valid  by  competent  authority.  (2)  All  surveys  prop- 
erly made,  by  virtue  of  genuine  and  valid  land  certificates,  which  surveys, 
together  with  the  certificate  by  virtue  of  which  they  were  made,  have  been 
returned,  and  are  now  on  file  in  the  general  land-office,  and  not  in  conflict 
with  any  other  valid  land  claim,  shall  be  deemed  valid;  and  the  commission^' 
of  the  general  land-office  is  hereby  authorized  and  required  to  issue  patents 
for  the  same. "  Pasch.  Dig.  7088, 7089.  The  rule  that  "in  all  interpretations 
the  court  shall  look  diligently  for  the  intention  of  the  legislature,  keeping  in 
view,  at  all  times,  the  old  law,  the  evil,  and  the  remedy,"  was  expressly  en- 
acted by  the  legislature  in  adopting  the  Revised  Statutes,  and  it  thus  becomes 
peculiarly  proper  that  it  should  be  applied  in  interpreting  any  of  its  provis- 
ions. When  we  look  to  the  title  of  the  act  of  April  25,  1871,  and  to  the  lan- 
guage of  the  act  itself,  we  at  once  perceive  that  it  vras  intended  to  apply  to 
matters  in  reference  to  which  there  were  existing  laws,  which  it  was  thought 
might,  if  applied  to  facts  transpiring  during  and  soon  after  the  close  of  the 
war  in  which  the  country  had  been  engaged,  operate  harshly.  The  act  of 
February  10,  1852,  provided  that  "the  field-notes  of  all  surveys  hereafter 
made  shall  be  returned  to  and  filed  in  the  general  land-office  within  twelve 
months  from  the  date  of  survey."  "All  lands  heretofore  located  by  virtue  of 
any  genuine  claim  to  land  shall  be  surveyed  within  twelve  months  from  the 
passage  of  this  act,  and  all  lands  which  may  be  hereafter  located  shall  be  sur- 
veyed within  twelve  months  from  the  date  of  location;  or  the  said  locations, 
in  either  case,  shall  be  null  and  void,  and  the  lands  be  subject  to  re-location 
and  survey  as  other  vacant  and  unappropriated  land. "  Pasch.  Dig.  arts.  4566, 
4568.  These  statutes  were  in  force  when  the  act  of  April  25,  1871,  was 
passed,  as  to  all  locations  and  surveys  not  withdrawn,  for  a  time,  from  their 
operation  by  the  act  of  December  14, 1863,  the  act  of  November  2, 1666,  and 
perhaps  some  others  intended  to  meet  particular  cases.  So  stood  the  old  law 
as  to  the  time  within  which  surveys  must  be  made  and  returned.  Prior  to 
the  adoption  of  the  constitution  of' 1869,  we  know  of  no  law  which  prescribed 
a  period  within  which  claims  for  land  were  required  to  be  located,  except 
such  claims  for  land  as  were  issued  to  railw^  companies.  Pasch.  Dig.  arts. 
4949,  4960,  4964. 

The  first  section  of  the  act  of  April  25,  1871,  evidences  the  fact  that  the 
legislature  thought  it  would  be  an  evil  to  apply  the  act  of  February  10,  1852, 
to  surveys  and  returns  which  under  that  act  must  have  been  sooner  made, 
under  locations  made  between  March  2,  1861,  and  the  passage  of  the  act  of 
December  14, 1863,  or  between  the  time  limited  by  the  act  of  November  2, 
1866,  and  the  passage  of  the  act  in  question,  or  to  apply  any  law  requiring 
locations  to  be  made  within  given  periods  to  the  times  intervening  the  peri- 
ods before  mentioned.  The  act  recognizes  the  fact  that,  '* under  laws  hereto- 
fore passed  limiting  the  time  for  such  location  or  survey, "  forfeitures  of  rights 
once  existing  would  ensue  if  the  act  was  not  passed.  It  recognized  that  a 
failure  to  locate  within  the  time  limited  would  work  a  forfeiture  of  the  right 
to  locate  at  all;  that  a  failure  to  survey  within  the  time  limited  after  location 
would  forfeit  the  right  to  s.urvey;  that  the  failure  to  return  the  survey  to  the 
general  land-office  within  the  time  limited  would  forfeit  the  right  to  return. 
A  law  to  relieve  from  forfeiture  a  right  once  existing  necessarily  implies  that 
the  right  was  once  conferred  by  law,  or  recognized  by  it;  and  we  know  of  no 
rule  of  construction  by  wliich  such  a  law  can  be  made  to  confer  a  right  never 
before  existing.  The  first  section  of  the  act,  in  terms,  waived  the  forfeitures 
in  cases  in  which  locations,  surveys,  and  returns  had  not  been  made,  and  it 
gave  a  further  period  within  which  those  acts  might  be  done.  This,  how- 
ever, was  probably  thought  not  to  reach  the  entire  evil  intended  to  be  reme- 
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died;  for  doabUess  many  surveys  had  been  returned  to  the  general  land-oflace 
between  March  2,  1861|  and  the  passage  of  the  act,  but  not  within  the  time 
prescribed  by  the  act  of  February  10,  1852;  and  the  second  section  of  the  act 
was  doubtless  intended  to  save  from  forfeiture  surveys  so  returned.  How 
far  the  act  could  be  given  effect  when  considered  in  the  light  of  the  declara- 
tion contained  in  section  2,  art.  10,  Const.  1869,  it  is  not  now  necessary  to 
consider;  for  the  act  could  legally  have  application  to  surveys  made  before 
the  adoption  of  that  constitution,  and  not  foi-feited  by  it,  but  returned  subse- 
quently to  its  adoption,  but  not  within  the  time  prescribed  by  the  act  of  Feb- 
ruary 10,  1852,  as  might  it  be  held  to  apply  to  cases  covered  by  the  acts  of 
December  14,  1863,  and  November  2, 1866,  as  well  as  to  surveys  made  be- 
tween the  adoption  of  that  constitution  and  the  passage  of  the  act  of  April  25, 
1871.  The  title  of  the  act,  as  well  as  its  body,  shows  that  its  purpose  and 
spirit  was  to  preserve  rights  which,  were  or  might  have  been  legally  acquired 
under  laws  regulating  the  locations,  surveys,  and  returns  under  valid  land 
certificates;  but  there  is  nothing  in  it  that  evidences  an  intention  to  validate 
a  location,  survey,  or  return  which  would  not  have  been  valid,  under  such 
laws,  if  done  within  the  time  and  in  the  manner  provided  by  them. 

Having,  as  we  have  felt  bound  to  do,  considered  the  act  of  which  article 
3921,  Hev.  St.,  is,  in  part,  but  the  continuation,  we  will  briefly  consider  the 
language  of  the  article  itself,  disassociated  with  the  former  law,  in  the  light 
of  the  laws  affecting  the  subject  to  which  it  is  claimed  to  relate  as  they  have  ex- 
isted since  the  act  of  August  30, 1856,  (Fasch.  Dig.art4574;  Rev. St. art. 3898.) 
The  laws  last  referred  to  forbid  the  floating  of  land  certificates  when  once 
located  on  vacant  and  unappropriated  public  domain.  It  is  claimed  thatarti« 
cle  3921,  Rev.  St.,  validates  "all  surveys"  whicli,  together  with  the  certifi- 
cates by  virtue  of  which  they  were  made,  were  on  file  in  the  general  land- 
oflice  at  the  time  the  Revised  Statutes  were  adopted.  It  is  evident  that  the 
legislature  did  not  intend  to  validate  "all  surveys"  that  had  been  returned  to 
and  were  on  file  in  the  general  land-office  at  the  time  the  Revised  Statutes 
were  adopted,  although  persons  may  have  assumed  to  make  and  return  them 
by  virtue  of  genu ine. or  valid  land  certificates  that  would  at  one  time  have  au- 
thorized the  appropriation  of  the  quantity  of  vacant  public  domain  aiused  by 
them.  It  would  not  be  contended  that  a  person  having  on  file  in  the  general 
land-office,  at  the  time  the  statute  in  question  was  passed,  a  survey  made  under 
claim  of  right  to  land  by  virtue  of  a  land  certificate,  on  which  a  valid  patent 
existed,  covering  the  entire  quantity  of  land  authorized  to  be  appropriated  by 
the  certificate,  could  be  heard  to  claim  that  the  statute  validates  such  a  survey; 
for  the  effect  of  such  a  holding  would  be  to  enable  a  person,  through  the  stat- 
ute, to  acquire  under  and  by  virtue  of  a  certificate  double  the  quantity  of  land 
authorized  to  be  appropriated  under  the  right  evidenced  by  the  certificate.  To 
this  proposition  it  doubtless  would  be  replied  that  a  patent  for  all  the  land 
authorized  to  be  appropriated  by  virtue  of  a  certificate,  if  valid,  takes  from 
the  certificate  all  virtue,  capacity,  or  power  by  which,  through  it,  other  land 
may  be  acquired.  The  correctness  and  conclusiveness  of  the  answer  cannot 
be  denied;  but  on  it  the  inquiry  arises,  who  is  to  determine  when,  or  under 
what  circumstances,  a  land  certificate  shall  cease  to  confer  on  its  owner  the 
rigiit  to  acquire  another  tract  of  land  through  it,  after,  by  the  act  of  its  owner, 
it  has  been  applied  to  sufiicient  land,  subject  to  appropriation  by  it,  to  exhaust 
the  owner's  claim?  This  must  rest  with  the  legislature,  which  would  have 
power,  unless  restricted  by  the  constitution,  to  permit  a  valid  patent  to  be 
canceled,  and  other  land  to  be  acquired  by  virtue  of  the  certificate  on  which  it 
was  issued.  The  mere  will  of  the  owner  of  a  land  certificate  cannot  impart 
to  it  a  power  which  the  law  denies.  In  the  case  before  us  there  can  be  no 
question  but  that  the  surveys  mside  for  the  appellee  in  1872  on  land  tlien  un- 
appropriated, which,  with  the  certificates  by  virtue  of  which  they  were  made, 
were  returned  within  proper  time,  were  in  all  respects  valid.    Did  those  acta 
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tie  the  certificates  to  those  lands  ?  It  seems  to  us  that  the  statutes  which  de- 
clare that  certificates,  where  located  on  unappropriated  public  domain,  should 
not  be  floated,  accomplished  this.  This  was  the  will  of  the  legislature.  Can 
it  be  made  to  yield  to  the  will  of  the  individual,  and  thus  that  become  legal 
which  the  statute  forbids?  If  the  statute  in  question  has  any  application  to 
the  first  or  last  surveys  made  by  the  appellee,  which,  with  the  certificates 
under  which  they  were  all  made,  were  on  tile  in  the  general  land-office  when 
the  Revised  Statutes  were  adopted,  does  it  apply  to  both  sets  of  surveys?  If 
not,  to  which,  and  why  to  the  one  rather  than  the  other?  It  will  not  be  con* 
tended  that  the  statute  applies  to  both  sets  of  surveys;  for  the  statute  makes 
the  surveys  to  which  it  does  apply  valid,  and  requires  the  commissioner  of 
the  general  land-office  to  patent  them,  which  would  give  to  the  appellee  twice 
the  quantity  of  land,  under  each  certificate,  that  the  state  promised,  or  the 
appellee  was  entitled  to  receive.  If  we  give  the  language  of  the  statute  a 
literal  construction,  and  hold  that  surveys  were  ** properly  made  by  virtue  of 
genuine  or  valid  land  certificates,"  when  made  in  violation  of  law,  under  cer- 
tificates already  appropriated  to  lands  subject  to  appropriation  by  them,  which 
have  been  surveyed,  and,  with  the  certificates,  returned  to  and  filed  in  the 
general  land-office,  we  could  not  escape  holding  that  the  statute  validated  l>oth 
sets  of  surveys,  and  required  them  to  be  patented. 

The  statute,  then,  does  not  apply  to  "all  surveys"  that  were  on  file  in  the 
general  land-office  at  the  time  of  its  passage.  The  surveys  made  in  1872  on 
unappropriated  lands,  and,  with  the  certificates,  returned  to  and  filed  in  the 
general  land-office,  did  not  need  any  act  to  make  them  valid.  They  were  valid 
without  the  aid  of  any  curative  legislation,  and  the  mandate  of  the  law  to  the 
commissioner  of  the  general  land-office  was  to  issue  patents  on  them.  Piisch. 
Dig.  art  4286 ;  Rev.  St.  art  3953.  As  said  in  Simpson  v.  Chapman,  45  Tex.  666, 
**the  certificate,  until  located,  as  has  been  often  said  by  this  court,  is  person- 
alty, and  may  be  assigned  and  transferred  by  parol.  But  when  it  is  located 
it  loses  this  character.  It  then  attaches  to  the  land,  and  becomes  a  chattel 
real,  and  can  be  assigned  and  transferred  by  parol  no  more  than  the  land 
itself.  Instead  of  being  merely  property  of  itself,  it  is,  like  a  deed,  the  evi- 
dence of  title  to  the  land  upon  which  it  is  located."  As  said  in  Heame  v. 
QilletU  62  Tex.  25:  "After  such  a  certificate  has  been  located,  it  can  no  longer 
be  considered  as  personalty,  but  is  then  merged  into  and  becomes  ])art  of  the 
realty.  ♦  ♦  ♦  By  the  express  terms  of  the  statute,  the  location  and  survey 
of  a  valid  land  certificate  constitutes  such  color  of  title  as  will  support  the  de- 
fense of  three  years'  limitation,  and  such  title  as  will  authorize  the  maintenance 
of  the  action  of  trespass  to  try  title."  Could  the  appellee  decline  to  receive 
title  to  the  lands  lawfully  located,  surveyed,  and  returned,  and  insist  upon  its 
right  to  abandon  them,  and  to  have  other  lands  under  the  same  certificates? 
We  know  of  no  law  that  would  permit  this,  there  being  no  obstacle  or  objec- 
tion to  patent;  and,  if  it  could  be  done,  the  right  to  do  so  must  rest  in  the  in- 
herent right  of  the  owner  of  a  certificate  to  float  it,  after  location,  survey, 
and  return,  notwithstanding  the  letter  and  spirit  of  the  law  forbids  the  doing 
of  this.  No  such  inherent  right  existed,  and,  as  to  this  matter,  as  all  others, 
the  will  of  the  legislature  must  be  given  effect.  The  testimony  of  the  agent 
of  the  appellee,  however,  shows  clearly  that  the  appellee  did  not  intend  to  lift 
or  float  its  certificates,  or  to  abandon  rights  acquiml  through  the  locations  and 
surveys  made  in  1872,  and  returned  within  the  time  prescribed  by  law.  His 
statement  was:  **The  defendant  did  not  lift  or  float  its  certificiites  from  the 
surveys  first  made,  or  withdraw  them  from  the  general  land-office,  because  he 
thought  it  had  certain  rights  or  equities  growing  out  of  first  files  and  surveys, 
which  he  did  not  choose  to  abandon  or  relinquish." 

If  the  statute  in  question  has  any  application  to  the  facts  of  this  case,  must 
it  be  applied  to  the  surveys  that  were  clearly  lawful  under  the  letter  and  spirit 
of  all  the  laws  relating  to  the  subject,  or  may  it  be  applied  to  the  surveys 
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made  in  violation  of  law,  when  its  letter  does  not  so  require?  The  first  inquiry, 
we  are  of  opinion,  must  be  answered  affirmatively,  and  the  latter  must  be  de- 
nied. We  are  of  the  opinion,  however,  that  the  statute  invoked  by  the  appel- 
lee has  no  application  to  the  facts  presented.  Such  surveys  as  were  witliiu 
the  contemplation  of  the  statute  must  have  been  '* properly  made,  by  virtue  of 
genuine  or  valid  land  certificates."  The  words  "properly  made,"  doubt- 
less, may  apply  to  the  mathematical  correctness  with  which  lands  embraced 
in  surveys  returned  are  delineated,  but  they  are  as  aptly  applied  to  the  legal- 
ity of  surveys;  to  the  legal  right,  by  a  survey,  to  appropriate  the  land  cov- 
ered by  it.  This  would  depend  on  the  virtue  of  the  certificate  at  the  time  the 
survey  was  made;  for  if  it  was  not  made  by  authority  of  a  valid,  though  exist- 
ing, claim  on  the  unappropriated  public  domain,  accuracy  of  survey  could  not 
impart  to  it  validity.  The  word  "virtue,"  in  the  connection  used,  evidently 
means  "capacity  or  power  adequate  to  the  production  of  a  given  effect." 
Webst.  Diet.  The  effect  intended  was  the  acquisition  of  parts  of  the  public 
domain ;  and  this  could  not  be  attained,  however  accurately  a  survey  may 
have  been  made,  unless,  at  the  time,  the  certificate  gave  to  its  owner  the  right 
and  power  to  acquire  such  land.  If  its  land-acquiring  capacity  or  power, 
once  existing,  has  been  exhausted,  its  virtue  as  a  genuine  or  valid  land  cer- 
tificate was  gone,  except  in  so  far  as  this  existed  to  authorize  the  completion 
of  title  to  land,  with  the  inception  of  which  the  certificate's  further  power 
over  unappropriated  public  domain  ceased  to  exist.  By  "genuine  land  cer- 
tificates" we  understand  to  be  meant  such  ceiiificates  as  were  issued  by  per- 
sons or  tribunals  clothed  with  lawful  power  to  issue  them  as  evidence  of  right 
to  land;  but  it  is  not  enough  that  a  survey  may  have  been  accurately  made, 
and  returned  to  the  general  land-office,  under  claim  of  right  to  do  so,  made 
under  a  genuine  land  certificate.  A  survey,  to  be  protected,  must  have  been 
made  by  the  virtue  or  power  originally  conferred  by  a  genuine  land  certificate, 
unimpaired  or  destroyed  by  the  fact  that  under  it  all  the  land  authorized  to  be 
appropriated  by  it  had  been  appropriated.  By  "valid  land  certificates"  we 
understand  to  be  meant,  when  used  in  the  connection  found  in  the  statute,  a 
certificate  having  such  strength  or  force,  under  the  law,  as  will  entitle  its 
owner,  through  it,  to  appropriate  a  part  of  the  unappropriated  public  domain. 
When  it  has  ceased  to  have  this,  by  the  fact  that  all  the  land  authorized  to  be 
appropriated  by  virtue  of  it  has  thus  been  appropriated,  then  it  ceases  to  be  a 
certificate  by  virtue  of  which  a  further  surveyor  appropriation  may  be  prop- 
erly made. 

We  do  not  wish  to  be  understood  to  hold  that  a  certificate,  once  located, 
can  never  afterwards  give  right  and  power  to  appropriate  other  lands,  when 
the  location  becomes  ineffective  by  failure  to  survey  and  return,  when  the 
statute  simply  provides  that  on  such  failure  the  land  shall  return  to  the  mass 
of  unappropriated  public  domain ;  but  to  hold  that  a  law  which,  in  terras,  only, 
professes  to  validate  surveys,  cannot  be  applied  to  validate  illegal  surveys, 
when  it  can  be  applied  to  surveys  legal  in  every  respect  when  made,  but  not 
returned  within  the  time  prescribed  by  law.  We  desire  to  be  understood, 
further,  to  hold,  when  a  valid  land  certificate  has  been  located  on  unappropri- 
ated public  domain,  the  land  located  by  it  properly  surveyed,  and  this,  with 
the  certificate,  returned  to  and  filed  in  the  general  land-office,  as  required  by 
law,  that  the  right  to  appropriate  other  land  by  the  same  certificate  no  longer 
exists;  that  in  such  case,  without  legislative  permission,  the  owner  of  the  cer- 
tificate has  no  power  or  right  to  abandon  his  claim  to  the  land  thus  appropri- 
ated, and  thereby  restore  to  the  certificate  its  original  force.  It  may  be  that 
some  of  the  lands  located  by  the  appellants  prior  to  such  locations  had  been 
patented  to  the  appellee  under  its  surveys  made  in  1878,  on  certificates,  then 
in  the  general  Jand-office,  under  which  some  of  its  surveys  were  made  in  1872, 
and,  if  so,  the  lands  so  patented  were  not  subject  to  location  by  appellants, 
being  "land  tiUed." 
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Invgo  far  as  surveys  made  for  appellee  in  1872  covered  lands  not  vacant  at 
the  time  they  were  made,  the  appellee  w&s  entitled  to  duplicates  of  the  cer- 
tificates under  which  the  surveys  so  in  conllict  were  made,  and  those  dupli- 
cates might  have  been  located  on  the  lands  in  controversy.  The  appellee  be- 
ing entitled  to  other  lands  by  virtue  of  such  certificates  as  were  located  on  land 
covered  by  prior  right,  and  there  being  every  reason  to  believe  that  it  was  led 
into  a  mistake  as  to  the  true  function  of  the  lands  held  by  prior  right  by  the 
incorfect  maps  in  the  general  land-office,  we  are  of  the  opinion  that  the  fail- 
ure to  take  out  duplicates  of  such  certificates  ought  not  tu  prejudice  the  right 
of  the  appellee  to  such  lands  as  may  have  been  surveyed  under  certificates  iu 
conflict,  even  though  such  certificates  were  in  the  land-office  at  the  time  the^ 
second  surveys  were  made.  By  virtue  of  the  certificates  so  situated,  the  ap- 
pellee was  entitled  to  land;  and  we  are  of  the  opinion  that  a  mere  irr^ularity 
in  applying  them  to  second  surveys  will  not  deprive  them  of  the  character  of 
land  "equitably  owned  under  color  of  title  from  the  sovereignty  of  the  state.*' 
Lands  so  owmed  not  being  subject  to  location,  appellants  have  no  right  to- 
them.  Such  surveys,  however,  as  were  made  for  the  appellee  in  1873,  under 
certificates  by  virtue  of  which  it  had  caused  surveys  to  be  made  in  1872  on 
unappropriated  public  domain,  were  invalid,  and  interposed  no  obstacle  to  the 
acquisition  of  such  lands  by  the  appellants. 

These  conclusions  will  lead  to  the  reversal  of  the  judgment,  and,  if  the  ap- 
pellee has  further  right  than  here  indicated,  it  is  not  shown  by  the  record  be- 
fore us.  It  is  impossible,  however,  for  this  court,  on  the  record  before  it,  to 
render  a  judgment  definitely  adjusting  the  rights  of  the  parties,  and  for  thi& 
reason  the  judgment  of  the  court  below  will  be  reversed,  and  the  cause  re- 
manded.   It  is  so  ordered. 


8eale  V,  Bakeb  et  al, 

(Suryreme  Court  of  Texas.    March  20, 1888.) 

Banks  and  Banking — Insolvenct— False  Representations— -Liability  of  Dibect- 

OBS. 

The  directors  of  a  bank  are  personally  liable,  at  the  suit  of  a  depositor,  for  dam- 
ages by  reason  of  the  insolvency  of  the  corporation,  when  the  depositor  Is  induced 
to  place  money  in  the  bank  solely  by  the  false  representations  of  its  solvency,  made 
by  such  directors,  whether  such  representations  are  made  with  the  intent  to  defraud 
or  not,  where  the  directors,  by  the  use  of  ordinary  care,  might  have  known  that 
such  representations  were  false. 

Commissioners'  decision.  Appeal  from  district  court,  Harris  county;  Jakes 
Masterson,  Judge. 

Action  by  A.  B.  Seale,  a  depositor  in  the  City  Bank  of  Houston,  against 
William  R.  Baker,  F.  A.  Rice,  Robert  Brewster,  S.  K.  Mcllhenny,  W.  B. 
Botts,  C.  C.  Baldwin,  and  B.  F.  Weems,  for  deceit  and  breach  of  trust  as  di- 
rectors of  such  bank.    Judgment  for  defendants,  and  plaintiff  appeals. 

Scott  d-  Levi,  for  appellant.  Hutchinson,  Carrington  &  Sears,  for  appeK 
lees  B.  F.  Weems,  R.  Brewster,  and  S.  K.  Mcllhenny.  Ba?cer,  Botts  <fe  Baker, 
for  appellees  F.  A.  Rice  and  W.  B.  Botts.  Qoldthtoaite  <fr  Swing,  for  ap- 
pellee W.  R.  Baker. 

Acker,  J.  The  court  below  sustained  general  demurrers  to  the  petition^ 
and  dismissed  the  suit,  from  which  judgment  this  appeal  is  taken.  It  now 
devolves  on  us  to  determine  whether  or  not,  on  the  case  stated  in  the  petition^ 
appellant  is  entitled  to  recover.  It  Is  alleged  in  the  petition  that  on  the  19tti 
day  of  December,  1885,  and  for  one  year  preceding  that  date,  appellees  were^ 
directors  of  the  banking  corporation  "The  City  Bank  of  Houston,*'  actively 
directing  and  controlling  its  affairs  and  the  conduct  of  its  said  business,  and 
represented  themselves  and  were  generally  and  publicly  known  as  such,  and 
well  knew  and  ought  to  have  known,  and  by  the  use  of  ordinary  care  such  a» 
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it  was  their  duty  to  have  exercised,  might  iiave  known,  all  and  singular  the 
particulars  and  condition  of  said  corporation  in  respect  to  the  matters  here- 
inafter mentioned,  at  the  time  when  they  severally  transpired  and  took  place. 
That  during  the  period  aforesaid  the  said  defendants,  who  were  all  well  and^ 
publicly  known  as  possessed  of  remarkable  business  capacity,  carried  on  tlie 
business  of  said  bank,  and  held  it  out  to  the  public  as  of  undoubted  flnanciiil 
ability  and  deserving  of  public  confidence,  and  daily  and  continuously  caused 
to  be  published,  by  their  authority  and  direction,  in  the  interest  and  behalf  of 
said  bank,  advertisements  in  the  Houston  Daily  Post,  a  daily  newspaper  and 
journal  of  general  and  wide  circulation  throughout  the  state  of  Texas  and 
elsewhere,  j;>ublished  in  said  city  of  Houston;  and  in  the  city  directory  of  the 
city  of  Houston,  a  printed  book  of  reference  in  general  public  use;  and  upon 
conspicuous  sign-boards  kept  and  exposed  to  the  public  at  and  near  the  door 
of  the  place  of  business  of  said  bank;  and  upon  printed  letter-heads,  upon  and 
with  which  the  business  correspondence  of  said  bank  was  conducted,  and  so 
generally  circulated  among  all  persons,  including  this  plaintiff,  having  any 
transactions  or  correspondence  with  said  bank,  advertisements,  statements, 
and  representiitions  to  the  effect  and  in  substance  that  the  said  bank  had  a 
capital  of  $500,000,  was  in  sound  financial  condition,  fully  solvent,  and  whoUy 
reliable,  and  well  deserving  of  public  trust  and  confidence.  That  in  truth 
and  in  fact  the  said  advertisements,  statements,  and  representations,  so  caused 
to  be  published  by  said  defendants,  were,  at  the  time  they  were  severally  so 
published,  wholly  false  and  untrue,  and  the  said  bank,  at  the  same  time,  did 
not  have  a  capital  of  $500,000,  and  was  not  in  sound  financial  condition,  nor 
solvent,  nor  reliable,  nor  in  any  manner  or  wise  deserving  of  public  trust  and 
confidence;  but,  on  the  contrary,  had  long  before  lost  all  of  its  capital,  and  a 
greater  portion  of  its  funds  and  assets  which  had  come  into  its  hands  from  its 
creditors,  depositors,  and  customers,  and  was  and  long  had  been  hopelessly 
and  irretrievably  insolvent;  for  several  years  its  current  expenses  had  exceeded 
its  earnings;  its  affairs  had  been  and  continued  thereafter  growing  daily 
worse;  it  had  been  and  then  wiis  and  thereafter  continued  doing  business  upon 
a  wholly  fictitious  credit;  and  from  and  after  Setpember  20,  1885,  if  not  be- 
fore that  time,  all  reasonable  hope  and  prospect  of  retrieving  its  solvency  was 
utterly  gone,  and  it  was  a  mere  question  of  a  very  short  time  when  the  true 
condition  of  said  bank  would  necessarily  become  notorious,  and  it  would  be 
compelled  to  suspend  business,  to  the  great  loss  of  its  creditors  and  custom- 
ers, and  in  the  exercise  of  good  faith  and  justice  to  the  public  its  business 
should  have  been  suspended  and  wound  up  long  before  the  8th  day  of  Decem- 
ber, 1885.  That  plaintiff  read  and  believed  said  advertisements,  statements, 
and  representations;  and,  relying  thereon  and  induced  thereby,  and  not  oth- 
erwise, he  did,  on  the  8th  day  of  December,  1885,  place  in  said  bank  for  col- 
lection, and  to  be  placed  to  his  credit,  a  draft  for  $2,500,  which  was  collected 
by  said  bank,  and  the  proceeds  placed  to  his  credit  therein  as  a  customer  of 
said  bank.  That  on  the  19th  day  of  December  said  bank  closed  its  doors,  and 
suspended  business  in  a  wholly  insolvent  condition,  whereby  plaintiff  has  sus- 
tained damage.  It  is  also  alleged  that  said  "false  advertisements,  statements, 
and  representations  were  caus^  to  be  published  by  said  defendants  with  in* 
tent  to  deceive,  and  they  did  deceive,  the  public  and  plaintiff,  as  to  the  true 
condition  of  said  bank,  and  to  induce  the  public  and  plaintiff  to  confide  in 
and  extend  credit  to  and  make  deposits  in  said  bank."  It  is  further  alleged 
that  said  advertisements,  statements,  and  representations  were  published  as 
aforesaid  in  pursuance  of  a  common  design  on  the  part  of  said  defendants,  in 
which  they  all  joined,  to  give  said  bank  a  fictitious  credit,  wholly  unwarranted 
in  fact,  and  to  induce  thereby  the  public  and  this  plaintiff  to  extend  credit  to 
and  to  make  and  to  keep  deposits  in  said  bank,  and  that  from  and  after  the 
20th  day  of  September,  1885,  the  said  defendants  had  no  hope,  in  reason  or 
fact,  of  restoring  said  bank  to  solvency,  or  of  in  any  wise  improving  its  con- 
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ditlon;  and  its  further  continaance  in  business  was  by  them  designed  and  ef- 
fected merely  for  the  purpose  of  enabling  certain  of  said  directors  to  save 
themselves  in  respect  of  transactions  with  said  bank  upon  which  they  claimed 
Baid  bank  was  liable,  directly  or  indirectly,  to  them,  and  this  at  the  expense 
and  sacrifice  of  such  persons  as  might  happen  to  have  funds  in  said  bank  when 
Buch  design  should  be  accomplished;  and  all  the  deposits  received  and  credits 
contracted  by  said  bank  from  the  said  20th  day  of  September,  1885,  until  its 
suspension,  were  received  and  contracted  without  any  prospect  of  making 
good  or  paying  such  liabilities,  except  partially  only,  and  in  so  far  as  they 
might  happen  to  be  withdrawn  and  demanded  in  current  transactions  before 
the  purpose  aforesaid  of  continuing  said  business  should  be  aqpomplished. 
That  the  transactions  aforesaid,  which  were  designed  to  be  protected  and  se- 
cured by  the  further  continuance  of  the  business  of  said  bank,  consisted  of 
pretended  loans  of  money  and  accomodation  paper  by  the  said  William  B. 
Baker  and  Robert  Brewster  and  S.  K.  Mcllhenny,  and  by  the  Mcllhenny  Com- 
pany, a  corporation  whereof  the  said  8.  K.  Mcllhenny  was  and  still  is  the  pres- 
ident, manager,  and  principal  stockholder. 

For  the  purpose  of  promoting  conciseness  and  simplicity  we  formulate  the 
questions  involved  in  this  appeal  as  follows:  (1)  Are  the  directors  of  a  bank- 
ing corporation  personally  liable,  at  the  suit  of  an  individual  depositor,  for 
damages  sustained  by  reason  of  the  insolvency  of  the  corporation,  when  the 
depositor  is  induced  to  place  money  in  the  hands  of  the  corporation  solely  by 
representations  of  solvency  made  to  the  general  public  by  the  directors,  who 
ought  to  have  known,  and  by  the  use  of  ordinary  care,  such  as  it  was  their 
duty  to  have  exercised,  might  have  known,  that  such  representations  were 
false?  (2)  Are  such  directors  so  liable  to  such  depositor  when  such  false  rep- 
resentations are  knowingly  made  with  intent  to  defraud  the  public  generally? 
(3)  Are  such  directors  so  liable  when  such  false  representations  are  made  in 
pursuance  of  a  fraudulent  combination  and  common  design  upon  their  part 
to  give  to  the  corporation  a  fictitious  credit,  that  the  business  might  l)e  con- 
tinued for  the  purpose  of  enabling  such  directors  to  collect  certain  pretended 
loans  claimed  to  have  been  made  by  them  to  the  corporation?  If  either  of 
these  questions  is  answered  in  the  aiflrmative,  it  follows  that  the  court  erred 
in  sustaining  the  demurrers,  and  the  judgment  must  be  reversed.  After  a 
more  than  ordinarily  careful  investigation,  we  conclude  that  each  and  all  of 
them  must  be  answered  affirmatively,  which  dispenses  with  the  necessity  for 
a  separate  discussion  of  each;  for,  if  appellees  are  liable  under  the  circum- 
stances stated  in  the  first,  a  fortiori  they  are  liable  under  the  circumstances 
stated  in  the  second  and  third  of  these  questions. 

Directors  of  banking  corporations  occupy  one  of  the  most  important  and  re- 
sponsible of  all  business  relations  to  the  general  public.  By  accepting  the 
position,  and  holding  themselves  out  to  the  public  as  such,  they  assume  that 
they  will  supervise  and  give  direction  to  the  affairs  of  the  corporation,  and 
impliedly  contract  with  those  who  deal  with  it  that  its  affairs  shall  be  con- 
ducted with  prudence  and  good  faith.  They  have  important  duties  to  perfr^^ 
towards  its  creditors,  customers,  and  stockholders,  all  of  whom  have  the  light 
to  expect  that  these  duties  will  be  performed  with  diligence  and  fidelity,  and 
that  the  capital  of  the  corporation  will  thus  be  protected  against  misappropri- 
ation and  diversion  from  the  legitimate  purposes  of  the  corporation.  Custom- 
ers are  invited  to  business  relations,  and  are  induced  to  accept  and  act  upon 
such  invitation,  by  the  representations  that  the  institution  is  solvent  and  owns 
a  certain  amount  of  capital,  and  that  this  capital  is  under  the  supervision  and 
control  of  certain  directors.  It  is  the  duty  of  directors  to  know  the  condition 
of  the  corporation  whose  affairs  they  voluntarily  assume  to  control,  and  they 
are  presumed  to  know  that  which  it  is  their  duty  to  know,  and  which  they 
Lave  the  means  of  knowing.  If  the  representations  are  false,  but  relied  and 
acted  ou  by  a  customer  to  his  damage,  to  hold  that  in  such  case  the  directors 
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who  made  such  fhlse  representations  are  not  liable  because  they  were  igno- 
rant of  the  falsity  of  the  representations  would  be  to  award  a  premium  for  neg- 
ligence in  the  performance  of  important  and  almost  sacred  duties  voluntarily 
assumed^  and  to  license  fraud  and  deception  of  the  most  flagrant  and  perni- 
cious character.  It  is  a  familiar  principle  of  law  that  an  action  for  damages 
lies  against  a  party  for  making  false  and  fraudulent  representations  whereby 
another  is  induced  to  do  an  act  from  which  he  sustains  damage.  If  the  rep- 
resentations are  untrue,  it  is  immaterial  that  they  may  have  been  made  with- 
out fraudulent  intent,  and  it  is  sufficient  that  they  were  made  to  the  general 
public  if  the  appellant  was  Induced  thereby  to  deposit  money  in  the  bank. 
We  think  it  can  make  no  difference  as  to  the  liability  of  appellees  that  they 
made  the  representations  as  directors  of  the  corporation. 

We  proceed  now  to  notice  some  of  the  authorities  which  we  think  support 
our  conclusions. 

Bigelow  in  his  work  on  Estoppel,  538,  after  reviewing  many  authorities, 
states  the  rule  as  follows:  *'In  accordance  with  the  principles  in  these  cases, 
it  is  held  that  directors  of  corporations,  being  bound  to  know  the  proceedings 
of  the  body,  cannot  escape  the  effect  of  representations  made  by  them  concern- 
ing the  acts  of  the  corporation,  by  the  allegation  of  ignorance." 

In  Field,  Corp.  §g  170-174.  inclusive,  it  is  said:  ''Where  the  directors  of  an 
Insurance  company  had  fraudulently  caused  false  statements  to  be  otficially 
made  as  to  the  condition  of  the  company,  it  was  held  that  they  were  person- 
ally liable  to  a  party  who  had  suffered  damage  thereby.  The  directors  are 
generally  only  bound,  in  the  management  of  the  affairs  of  the  corporation,  to 
use  reasonable  diligence  and  prudence,— that  is,  to  such  diligence  and  pru- 
dence as  men  usually  exercise  in  the  management  of  their  own  affairs  of  a 
similar  nature;  and,  if  they  act  in  good  faith,  they  are  not  personally  respon- 
sible to  stockholders  for  a  loss  that  may  be  sustained  thereby.  But  a  director 
may  be  liable  in  damages  for  his  fraudulent  act.  And  it  has  been  held  that  ^ 
a  director  is  personally  responsible,  not  only  for  fraud  and  willful  neglect, 
but  also  for  his  negligence,  especially  gross  negligence.  It  will  be  apparent 
from  what  has  been  said  that  the  relation  not  only  of  principal  and  agent  ex- 
ists between  the  corporation  and  the  directors,  but  also  the  relation  of  trustee 
and  cestui  que  trust  exists  between  them  and  the  stockholders  and  creditors. 
Accordingly,  they  have  no  right  to  enter  into  or  participate  in  any  combina- 
tion the  object  of  which  is  to  divest  the  company  of  its  property,  and  obtain 
it  for  themselves,  to  the  prejudice  of  members  or  creditors.  Nor  are  they  en- 
titled to  any  share  of  capital  stock,  or  any  dividends  of  profits,  until  its  cred- 
itors are  paid.  This  doctrine  would,  of  course,  be  applicable  in  all  cases  of 
fraudulent  or  wrongful  disposition  of  the  corporate  funds  or  property  by  di- 
rectors; for  as  agents  and  trustees  of  the  corporation,  as  well  as  the  stock- 
holders and  creditors,  they  would  be  bound  to  perform  their  duties  and  ad- 
minister the  trust  in  good  faith.  The  fiduciary  character  of  directors  referred 
to,  is  such  that  the  law  will  not  permit  them  to  manage  the  affairs  of  the  cor- 
poration for  their  personal  and  private  advantage  when  their  duty  would  re- 
quire them  to  work  for  and  use  reasonable  efforts  for  the  genei-al  interest  of 
the  corpoi-ation  and  its  stockholders  and  creditora.  The  confidence  thus  re- 
posed in  them  cannot  be  thus  abused  with  impunity,  and  they  cannot  use 
their  position  to  promote  their  own  interest,  in  respect  to  anything  thus  in- 
trusted to  them,  to  the  prejudice  of  creditors  or  other  members." 

In  Morse,  Banks,  131  etseq.flt  is  said:  "Whatever  kuowledge  a  director 
has  or  ousht  to  have  officially,  he  has,  or  will  be  conclusively  presumed  at 
law  to  have,  as  a  private  individual.  Thus  a  director  is  affected  with  notice 
of  the  condition  and  transactions  of  the  bank.  If  the  bank  is  insolvent,  or  if 
it  offers  him  for  purchase  notes  which  could  only  be  legally  sold  by  authority 
of  a  directorial  vote  which  has  not  been  given,  he  is  affected  with  knowledge 
of  the  insolvency  and  of  the  illegality  of  the  notes."    Lyman  v.  Bank,  12  How. 
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225.  The  same  author,  page  133,  says:'  "If  bank  directors  do  not  manage 
the  affairs  and  business  of  tlie  bank  according  to  the  directions  of  the  charter 
and  in  good  faith,  they  will  be  liable  to  make  good  all  losses  which  their  mis- 
conduct may  inflict  upon  either  stockholders  or  creditors,  or  both.  They  may 
be  held  to  account  to  an  injured  party  in  a  court  of  chancery,  or  they,  or  any 
one  of  their  number  who  shared  in  the  wrong  doing,  may  be  sued  at  law  for 
damages." 

In  3  Suth.  Dam.  587, 588,  it  is  said :  "If  the  person  making  the  representa- 
tions which  are  material,  and  which  he  intends  should  influence  another,, 
knows  them  to  be  false,  the  case  is  clear.  Some  question  has  been  raised 
whether  positive  representations,  made  without  knowledge,  and  believed  to  be 
true  by  the  party  making  them,  will  sustain  an  action  for  damages  in  the  nat- 
ure of  deceit.  But  the  doctrine  which  seems  supported  by  the  great  weight 
of  authority  is  that,  if  a  person  states  as  of  his  own  knowledge  material  facts 
which  are  susceptible  of  knowledj^e  to  one  who  relies  and  acts  upon  them  as 
true,  it  is  no  defense  to  an  action  for  deceit  that  the  person  making  them  be* 
lieved  them  to  be  true.  The  falsity  and  fraud  consist  in  representing  that  he 
knows  the  facts  to  be  true  of  his  own  knowledge  when  he  has  not  such  knowl- 
edge. It  is  not  necessary  that  the  false  representations  be  made  to  deceive 
the  plaintiff  in  particular." 

lu  3  Wait,  Act.  &  Def.  436,  it  is  said:  "It  has  been  laid  down  as  settled 
law  that  if  a  party  makes  repi^esentations  in  such  a  manner  as  to  import  a 
knowledge  in  him  of  facts  while  in  fact  he  has  no  knowledge  of  the  facts,  and 
the  representations  are  made  with  the  intent  that  another  shall  rely  on  them» 
and  these  representations  turn  out  to  be  false,  it  is  as  much  a  fraud  as  If  the 
party  making  them  knew  them  to  be  untrue. "  See,  also,  Kerr,  Fraud  &  M. 
Ill,  324,  325. 

In  Qillet  v.  Phillips,  13  N.  Y.  117,  it  is  said:  "By  accepting  the  office  of 
director  he  assumed  a  duty  to  the  stockholdei*s  and  creditors  of  the  bank  to 
inform  himself  of  what  would  appear  by  an  inspection  of  the  books  of  the  in- 
stitution of  which  he  was  one  of  the  ostensible  managers;  and  he  cannot  urge 
a  want  of  notice  arising  from  a  neglect  of  duty." 

The  case  of  Morse  v.  Swits,  decided  by  the  supreme  court  of  New  York, 
reported  in  19  How.  Pr.  286,  was  an  action  by  a  stockholder  against  the  di- 
rectors of  a  bank  to  recover  of  them  personally  damages  for  a  false  statement 
published  concerning  the  affairs  of  the  bank,  by  which  the  plaintiff  was  in- 
duced to  purchase  stock  of  the  bank.  Oould,  J.,  delivering  the  opinion  of 
the  court  says:  "I  think  the  tendency  of  all  the  later  decisions  in  this  country 
and  in  England  is  in  favor  of  extending  the  liability  of  every  one  who  makes 
a  public  representation  which  he  knows  to  be  false,  and  upon  faith  in  which 
any  one  has  been  led  into  a  business  transaction  whereby  he  suffers  damage. 
I  do  not  understand  that  it  is  at  all  necessary  to  the  right  of  action  that  the 
representation  should  have  been  intended  for  the  party  sustaining  the  loss,  or 
in  any  way  addressed  to  him.  If  it  be  made  openly  and  publicly,  so  that  it 
might  well  come  to  his  ears,  and  he  acts  upon  it,  the  party  making  it  shall 
answer  to  him  for  his  damages.  He  shall  not  be  at  liberty  to  sow  f^sehood 
broadcast  w  i  thout  being  responsible  for  the  loss  it  causes.  The  falsehoods  may 
have  been  made  for  one  purpose  and  published  for  that;  but.  being  published, 
the  public,  or  any  individual  of  the  public,  has  the  right  to  believe  it.  It 
must  have  been  the  intention  of  the  persons  publishing  it  that  it  should  be 
believed.  And  if,  believing  it,  any  one  of  the  public  acts  on  that  belief,  the 
makers  and  publishers  of  the  falsehoods  are  to  be  held  liable  for  the  conse- 
quences they  have  caused."  See  authorities  cited  in  note  at  end  of  this  de- 
cision on  page  288. 

The  case  of  Society  v.  Underwood,  9  Bush,  617,  was  an  action  against  the 
directors  of  a  bank  to  recover  of  them  personally  damages  for  loss  of  deposits 
wrongfully  converted,  and  it  is  there  said:   "The  question  here  presented  is. 
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whether  the  directors^  who  had  knowledge  of  these  alleged  wrongful  sales, 
can  be  held  to  answer  personally  for  the  deposits  so  convei-ted.  Appellees  in- 
sist that  they  cannot  be  so  held  because  of  want  of  privity  between  the  de- 
positors and  themselves.  They  concede  that  for  gross  negligence  or  mis* 
management  upon  their  part,  resulting  in  loss  to  the  bank,  they  may  be  held 
to  account  to  it;  but  urge  that.  Inasmuch  as  their  undertaking  was  to  the 
corporation,  they  can  be  proceeded  against  by  it  alone,  and  that  appellants 
must  look  to  the  bank  and  not  to  them.  This  position  is  plausible,  but  it  can- 
not, in  our  opinion,  be  maintained.  Bank  directors  are  not  mere  agents,  like 
cashiei-s,  tellers,  and  clerks.  They  are  trustees  for  the  stockholders;  and,  as 
to  their  dealings  with  the  bank,  they  not  only  act  for  it  and  in  its  name,  but, 
in  a  qualified  sense,  are  the  bank  itself.  It  is  the  duty  of  the  board  to  exer- 
cise a  general  supervision  over  the  affairs  of  the  bank,  and  to  direct  and  con- 
trol the  action  of  its  subordinate  odicera  in  all  important  transactions.  The 
community  have  the  right  to  assume  that  the  directory  does  its  duty,  and  to 
hold  them  personally  liable  for  neglecting  it.  Their  contract  is  not  alone  with 
the  bank.  They  invite  the  public  to  deal  with  the  corporation;  and,  when 
any  one  accepts  their  invitation,  he  has  the  right  to  expect  reasonable  dili- 
gence and  good  faith  at  their  hands;  and,  if  they  fail  in  either,  they  violate  a 
duty  they  owe,  not  only  to  the  stockholders,  but  to  the  creditors  and  patrons 
of  the  corporation." 

The  case  of  Bartholomew  v.  BenUey^  15  Ohio,  666,  was  a  suit  by  an  individ- 
ual creditor  of  an  insolvent  bank  against  the  officers  of  the  bank  to  make 
them  personally  liable  for  losses  sustained  by  the  plaintiff  by  reason  of  his  re- 
lying and  acting  upon  false  representations  made  by  the  defendants.  It  is 
there  said :  '*It  may  be  regarded  as  a  well- settled  principle  that  for  every  fraud 
or  deceit  which  results  in  consequential  damage  to  a  party  he  may  maintain  a 
special  action  on  the  case.  The  principle  is  one  of  natural  justice  long  recog- 
nized in  the  law.  And  it  matters  not,  so  far  as  the  right  of  action  is  con- 
cerned, whether  the  means  of  accomplishing  the  deception  be  complex  or  sim- 
ple, a  deep-laid  scheme  to  swindle  or  a  direct  falsehood,  a  combiued  effort  of  a 
number  of  associates  or  the  sole  effort  of  a  solitiiry  individual,  provided  the 
deception  be  effected,  and  the  damage  complained  of  be  the  consequence  of  the 
deception.  A  valid  act  of  incorporation,  or  an  invalid  and  pretended  right 
to  exercise  corporate  franchises,  is  alike  powerless  to  secure  the  guilty  from 
the  consequences  of  their  fraudulent  conduct,  when  it  has  been  knowingly 
resorted  to  as  the  mere  means  of  chicane  and  imposition,  and  used  to  facilir 
tate  the  work  of  deception  and  injury.  Were  it  otherwise,  it  would  be  a  re- 
proach to  the  law.  If  the  defendants,  with  design  to  defi'aud  the  public  gen- 
erally, have  knowingly  combined  t<igether,  and  held  forth  false  and  deceptive 
colors,  and  done  acts  which  were  wrong,  and  have  thereby  injured  the  plain- 
tiff, they  must  make  him  whole  by  responding  to  the  full  extent  of  that  in- 
jury, and  they  cannot  place  between  him  and  justice,  with  any  success^ 
the  charter  of  the  bank,  whether  it  be  valid  or  void,  forfeited  or  in  case. 
*  *  *  Nor  is  it  material  that  there  should  have  been  an  intention  to  de- 
fraud the  plaintiff  in  particular.  If  there  was  a  general  design  to  defraud  all 
such  as  could  be  defrauded  by  taking  their  paper  issues,  it  is  sulficient,  and 
the  plaintiff  may  maintain  his  suit  if  he  has  taken  the  paper  and  suffers  from 
the  fraud.  It  is  first  said  that  to  allow  billbolders  who  have  been  defrauded 
to  sue  the  members  of  the  company  individually  at  law  will  produce  endless 
litigation;  and,  when  applied,  the  remedy  cannot  do  equal  justice  to  all  the 
creditors,  or  to  the  members  of  the  company.  It  may  be  that  numerous  suits 
will  be  prosecuted.  *  *  *  And  yet  the  doctrine  that  because  they  have 
cheated  many  they  are  safer  than  they  would  be  if  only  one  man  had  suffered* 
does  not  attain  in  courts  of  justice.  Again,  it  is  said  the  fund  sought  is  a 
trust  fund,  and  a  bill  in  chancery  is  the  proper  remedy.  There  would  be  m  uch 
propriety  in  the  position  were  it  in  point  of  fact  true  that  a  party  who  has 
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been  defrauded  by  the  act  of  another  has  no  redress  save  out  of  a  fund  com- 
posed solely  of  the  proceeds  of  the  imposition.  In  that  case  strict  equity 
might  require  that  all  those  whose  injuries  had  been  the  source  of  the  fund 
ahould  share  equitably  In  it.  But  the  rule  that  a  person  sustaining  damage 
by  fraudulent  acts  of  another  can  only  look  to  a  particular  fund  of  the  wrong- 
doer for  redress  never  existed  anywhere." 

Tlie  cases  of  Cross  v.  Sackett  and  Ward  v.  Sackett,  2  Bosw.  645,  were  actions 
brought  by  purchasers  of  stock  of  a  corporation  to  recover  a  director's  money 
paid  for  the  stock,  upon  the  ground  of  false  representations  made  by  the  di- 
rectors, in  a  prospectus  and  other  advertisements,  as  to  the  value  of  the  stock. 
In  these  cases  it  was  held  that  the  actions  could  be  maintained,  and  that 
"there  is  no  wrong  or  fraud  which  the  directors  of  a  joint-stock  company,  in* 
corporated  or  otherwise,  can  commit,  which  cannot  be  redressed  by  appropri- 
ate and  adequate  remedies. 

Tiie  case  of  Cazeaux  v.  Mali,  25  Barb.  578,  was  an  action  brought  by  a 
stockholder  of  a  corporation  against  the  officials  and  directors  to  recover  of 
them  personally  the  loss  sustained  by  plaintiff  by  depreciation  in  the  value  of 
stock,  caused  by  the  fraudulent  issue  of  stock  beyond  the  authorized  amount. 
It  was  there  held  that  the  action  was  properly  brought  by  the  plaintiff  in  his 
own  name,  without  joining  the  other  stockholders;  the  injury  to  each  stock- 
holder being  separate  and  distinct  from  that  sustained  by  the  others,  and  that 
the  action  was  well  brought  against  the  defendants. 

The  case  of  Morgan  v.  8kiddy,  62  N.  Y.  325,  was  an  action  brought  by  a 
purchaser  of  stock  of  a  corporation  against  the  directors  personally  to  recover 
the  money  paid  for  the  stock,  upon  the  ground  that  plaintiff  had  been  induced 
to  purchase  the  stock  by  false  statements  made  in  a  prospectus  issued  by  the 
defendants.  It  was  said:  "If  the  plaintiff  purchased  the  stock  relying  upon 
the  truth  of  the  prospectus,  he  has  a  right  of  action  for  deceit  against  the  per- 
sons who,  with  knowledge  of  the  fraud  and  with  intent  to  deceive,  put  it  in 
circulation.  The  representation  was  made  to  each  person  comprehended 
within  the  class  of  persons  who  were  designed  to  be  injured  by  the  prospectus; 
and,  when  a  prospectus  of  this  character  has  been  Issued,  no  other  relation 
between  the  parties  need  be  shown,  except  that  created  by  the  fraudulent  and 
wrongful  act  of  defendants  in  issuing  or  circulating  the  prospectus,  and  the 
resulting  injury  to  the  plaintiff.  It  is  hardly  necessary  to  say  that  a  director 
of  a  company  who  knowingly  issues  or  sanctions  the  circulation  of  a  false 
prospectus,  containing  untrue  statements  of  material  facts,  the  natural  tend- 
ency of  which  is  to  mislead  and  deceive  the  community,  and  to  induce  the 
public  to  purchase  its  stock,  is  responsible  to  those  who  are  injured  thereby. 
Mere  exaggerated  statements  of  the  prospects  of  a  new  enterprise  will  not 
subject  those  who  make  them  to  liability;  but  no  material  misstatement  or 
concealment  of  any  material  fact  ought  to  be  permitted.  The  directors  of  a 
company  are  supposed  to  know  the  facts  touching  its  condition  and  property, 
and  their  statements  in  respect  to  its  officers  naturally  attract  public  confi- 
dence. If  they  fraudulently  unite  in  an  attempt  to  deceive  the  public,  and  by 
false  statements  of  facts  to  give  credit  and  currency  to  its  stock,  it  is  but 
simply  justice  that  they  shall  answer  to  those  who  have  been  deluded  into 
giving  confidence  to  them." 

The  case  of  Shea  v.  Mabry,  1  Lea,  319,  was  an  action  by  a  judgment  cred- 
itor of  a  corporation  against  the  directors  to  recover  the  amount  of  the  judg- 
ment, upon  the  ground  that  the  directoi-s  had  misapplied,  or  converted  the  as- 
sets of  the  company.  It  was  there  held  that  "directors  of  corporations  are 
not  mere  figure-heads.  They  are  trustees  for  the  company,  for  the  stockhold- 
ers, and  for  the  creditors.  They  must  not  only  use  good  faith,  but  also  care, 
attention,  and  circumspection  in  the  affairs  of  the  company,  and  particularly 
In  the  safe-keeping  and  disbursement  of  funds  committed  to  their  custody 
and  control.    They  must  see  that  the  funds  are  appropriated,  as  Intended,  to 
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the  purposes  of  the  trust;  and  if  they  misappropriate  them,  or  allow  others  to 
divert  them  from  these  purposes,  they  must  answer  for  it  individually.  Ig- 
norance will  not  excuse  when  they  have  the  means  of  knowledge." 

The  case  of  Delano  v.  CasCf  decided  by  the  appellate  court  of  Illinois,  and 
reported  in  the  Bankers'  Magazine  for  March,  1886,  page  686,  was  an  action 
by  a  general  depositor  against  directors  of  a  bank  for  permitting  it  to  be  held 
out  to  the  public  as  solvent  when  in  fact  it  was  at  the  time  insolvent.  It  wa» 
there  held  that  the  directors  were  individually  liable  to  the  depositor.  The 
judgment  of  the  appellate  court  was  affirmed  by  the  supreme  court  in  June, 
1887.  (12  N.  E.  Rep.  676.) 

The  case  of  Edging  ton  v.  Fitzmaurice,  decided  by  the  court  of  appeals  of 
England  in  March,  1885,  and  published  in  the  Centra]  Law  Journal  of  Janu- 
ary 22,  1886,  p.  81,  was  an  action  by  a  purchaser  of  debentures  of  a  corpora- 
tion ag]iinst  the  directors  to  recover  of  them  personally  damages  for  false 
representations  made  in  the  prospectus  inviting  subscriptions  for  the  debent- 
ures. It  is  there  said:  "This  is  what  is  called  an  action  of  deceit;  the  plain* 
tiff  alleging  that  statements  were  made  by  the  defendants  which  were  untrue, 
and  that  he  had  acted  on  the  faith  of  these  statements  so  as  to  incur  damage 
for  which  the  defendants  were  liable.  In  order  to  sustain  such  an  action  the 
plaintiff  must  show  that  the  defendants  intended  that  the  people  should  act  on 
the  statements,  that  the  statements  are  untrue  in  fact,  and  that  the  defend- 
ants knew  them  to  be  untrue,  or  made  them  under  such  circumstances  that 
the  court  must  conclude  that  they  were  careless,  whether  they  were  true  or 
not."  The  judgment  against  the  directors  personally  was  affirmed,  all  the 
judges  concurring. 

We  might  extend  these  quotations  to  much  greater  length,  but  deem  it  un* 
necessary  to  do  so,  as  we  think  our  conclusions  are  in  accord  with  reason,  and 
the  established  principles  of  justice.  Forms  of  action  do  not  obtain  in  our 
practice.  All  suits  are  actions  on  the  case,  and  we  think  it  can  make  no  ma- 
terial difference  in  determining  the  questions  here  involved,  whether  the  suit 
is  called  an  action  for  deceit,  an  action  to  recover  damages  for  the  violation  of 
a  trust,  or  an  action  to  recover  damages  for  negligence  in  the  performance  of 
a  duty.  We  have  examined  with  much  care  all  authorities  cited  by  counsel 
for  appellees  in  their  able  and  exhaustive  brief  that  are  accessible  to  us,  but 
none  of  them,  we  think,  militate  against  the  correctness  of  the  eonclusiona 
expressed  in  this  opinion.  If  this  was  a  suit  brought  by  a  stockholder  to  re- 
cover damages  resulting  to  the  corporate  property,  many  of  appellees' author- 
ities would  apply,  and  we  would  hold  with  those  authorities,  that  appellant 
could  not  maintain  the  action  for  )iis  individual  benefit  alone. 

For  the  reasons  stated,  we  are  of  opinion  that  there  is  error  in  the  judg- 
ment of  the  court  below,  and  that  it  should  be  reversed,  and  cause  remanded. 

Stayton,  G.  J.  Report  of  commission  of  appeals  examined,  opinion 
adopted.  Judgment  reversed,  and  cause  remanded. 


Davis  et  ah  v.  Robinson  et  ah 
(Supreme  Court  of  Texas,    March  37, 1888.) 

JUBTICBS  OF  THB  PBAGB— PbOCBSS—PuBLICATION. 

Rev.  St.  Tex.  art.  1572,  provides  that  all  rules  governing  the  service  of  citations 
issued  out  of  the  district  courts,  except  when  otherwise  provided  by  law,  shall  gov- 
ern also  the  justices*  courts  in  so  far  as  they  are  applicahle;  article  1577  fixes  ap- 
pearance di^  after  publioation  of  process  from  justice's  court:  article  1617  also  rec- 
ognizes the  validity  of  a  judgment  rendered  by  a  justice  against  a  defendant  cited 
by  publication ;  and  article  162  provides  that  justices  may  issue  attachments  where 
defendant  is  not  a  resident  of  the  state.  Heldj  under  these  statutes,  that  prooesa 
from  justices'  courts  may  be  served  by  publication  under  the  same  rules  governing 
district  courts. 
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2.  Judgment— Summons  by  Publication — Collateral  Attack. 

Where  publication  of  process  was  made  for  4  consecutive  weeks  but  not  38  da3rs 
before  the  return-day,  as  required  by  law,  judgments  taken  by  default  at  the  next 
term  reciting  that  *^  defendants  have  been  duly  and  legally  cited  and  served  with 
citation  as  the  law  requires,  ^  must  be  held  to  import  absolute  verity  In  a  collateral 
proceeding.* 

Commissioners'  decision.  Appeal  from  district  court,  Johnson  county;  J. 
M.  Hall,  Judge. 

This  suit  was  brought  in  Johnson  county  the  14th  January,  1886,  by  J. 
W.  and  S.  J.  Robinson,  and  Lou  E.  Blackburn,  joined  by  her  husband,  B. 
M.  Blackburn,  against  L.  B.  Davis,  J.  F.  Henry,  and  T.  C.  Donnell,  to  re- 
cover 111  acres  of  land  three-fourths  of  a  mile  from  Cleburn,  for  rents,  and  to 
remove  clouds  from  title.  Besides  the  usual  allegation  of  trespass  to  try  title, 
the  petition  alleges  that  the  land  is  worth  ^,000,  and  the  rental  value  is  S500 
per  annum;  that  defendants  are  setting  up  a  pretended  claim  to  the  land 
growing  out  of  two  pretended  judgments  rendered  by  justice  of  peace  of  John- 
son county  on  the  26th  October,  1885,  in  favor  of  said  T.  C.  Donnell,  one 
against  plaintiff  S.  J.  Robinson,  and  one  against  plaintiff  Lou  E.  Blackburn 
and  her  husband,  and  two  orders  of  sale  thereunder,  and  sales  and  deeds  by 
the  constable;  that  the  judgments,  and  all  proceedings  thereunder,  were  and 
are  illegal,  fraudulent,  null,  and  void;  that  defendants  in  said  suits  were,  at 
time  of  rendition  of  said  judgments,  and  always  have  been,  non-residents  of 
the  state,  and  had  no  notice  of  the  suits,  no  citation  was  served  upon  them,  or 
any  of  them;  that  the  justice  never  acquired  jurisdiction  over  them,  or  the 
subject-matter  of  the  suits;  that  the  land  sold  for  a  grossly  inadequate  price; 
that  said  judgments  and  sales  cast  a  cloud  upon  their  title;  prayed  for  recov- 
ery of  the  land,  removal  of  clouds,  etc.,  and  that  said  pretended  deeds,  and  all 
other  claims  based  thereon,  be  canceled,  etc.  The  petition  is  indorsed  as  in 
action  of  trespass  to  try  title  and  for  damages.  The  defendants  Davis  and 
Henry  disclaimed  as  to  an  undivided  one-sixth  interest  in  and  to  said  tract  of 
land,  which  was  owned  by  J.  W.  Robinson,  and  as  to  the  remaining  five- 
sixths  interest  in  and  to  said  land  they  pleaded  the  general  issue  and  not  guilty ; 
and  the  defendant  Donnell  pleaded  the  general  issue  and  not  guilty.  On  the 
12th  day  of  January,  1887,  the  death  of  Lou  E.  Blackburn  was  suggested  to 
the  court;  and  her  husband,  R.  M.  Blackburn,  being  her  sole  heir,  and.  as 
such,  the  sole  owner  of  the  interest  of  the  said  Lou  E.  Blackburn  in  the  prop- 
erty in  controversy  in  this  suit,  it  was  ordered  by  the  court  that  this  suit  be 
continued  and  prosecuted  in  the  name  of  said  plaintiffs,  S.  J.  Robinson,  J.  W. 
Robinson,  and  the  said  R.  M.  Blackburn  in  his  own  right.  Afterwards,  on 
the  said  12th  of  January,  1887,  this  suit  wa^  tried  in  our  district  court  by  and 
before  the  judge,  a  jury  not  having  been  demanded,  which  resulted  in  a  judg- 
ment in  favor  of  appellees,  plaintiffs  below,  and  against  appellants,  defendants 
below,  for  all  of  the  land  in  controversy,  and  costs,  to  which  judgment  de- 
fendants excepted,  and  in  open  court  gave  notice  of  appeal  to  our  supreme 
court.  On  the  trial  of  this  case  in  the  court  below  it  was  agreed  by  all  parties 
that  the  plaintiff  J.  W.Robinson  owns  in  fee-simple,  and  is  entitled  to  posses- 
sion of,  an  undivided  one-sixth  interest  in  the  land  in  controversy,  and  that 
neither  of  the  defendants  have  ever  claimed  his  interest  or  disputed  his  title 
to  the  same;  that  plaintiff  S.  J.  Robinson,  on  the  31st  of  August  and  on  the 
7th  of  September,  1886,  owned  in  fee-simple  an  undivided  one-sixth  interest 
in  said  land,  and  that  the  plaintiff  Lou  E.  Blackburn,  on  said  days  and  dates, 
owned  in  fee-simple  an  undivided  four-sixths  interest  in  said  land;  and  that 
the  said  S.  J.  Robinson  and  R.  M.  Blackburn,  as  heir  of  Lou  E.  Blackburn, 
still  owns  one-sixth  and  four-sixths  of  said  land,  unless  they  have  been  di- 

^  Respecting  the  grounds  on  which  a  jndcnnent  may  be  collaterally  attacked,  see  Mc- 
Carter  v.  Neil  (Ark.)  6  S.  W.  Rep.  781,  and  note;  Nicholson  v.  Nicholson,  (Ind.)  15  N. 
E.  Rep.  223:  Decker  v.  Decker.  (N.  Y.)  Id.  807;  Comer  v.  Bray,  (Ala.)  8  South.  Rep. 
654;  In  re  Newman's  Estate,  (Cal.)  16  Pac.  Rep.  887. 
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vested  of  their  title  to  said  land  by  virtue  of  certain  sales  made  under  certain 
orders  of  sale  issued  from  two  judgments  rendered  in  the  justice's  court  of 
precinct  No.  1,  Johnson  county,  Tex.,  in  the  cases  of  T.  C.  Donnell  v.  Lou 
E,  Blackburn  and  R.  M,  Blackburn,  No.  817,  and  T.  C,  Donnell  v.  S.  J. 
Robinson,  No.  818,  and  purchases  at  said  sales  by  T.  0.  Donnell,  and  a  deed 
from  T.  C.  Donnell  to  L.  B.  Davis,  and  J.  F.  Henry;  and  that  said  defendants 
in  said  justice's  court,  at  and  before  the  institution  of  said  suits,  were  and 
have  since  been  non-residents  of  this  state.  The  only  issue  before  the  tiiul 
court  w^as  as  to  the  title  to  the  one-sixth  interest  in  said  land  claimed  by  S.  J. 
Robinson,  and  the  four-sixths  interest  claimed  by  B.  M.  Blackburn;  and  the 
only  question  left  for  the  determination  of  the  court  below  was  whether  or 
not  said  judgments  rendered  in  said  cases  in  said  justice's  court  and  the  sales 
made  under  and  by  virtue  of  orders  of  sale  issued  from  said  judgments,  were 
absolutely  null  and  void.  The  trial  court  decided  that  said  judgments  and 
sales  were  absolutely  null  and  void,  and  in  this  case  rendered  judgment  for 
plaintiffs  for  ail  of  the  land  in  controversy,  canceling  defendants'  deed,  etc., 
from  which  judgment,  as  stated  above,  defendants  have  appealed,  and  now 
present  for  the  determination  of  this  court  the  same  questions  decided  by  the 
lower  court;  that  is,  whether  or  not  said  judgments  rendered  in  said  jus- 
tice's court,  and  the  sales  under  said  orders  of  sale,  were  absolutely  null  and 
void.  If  they  were  null  and  void,  then  the  judgment  of  the  trial  court  is 
correct;  but,  if  they  were  not  absolutely  null  and  void,  then  the  defendants 
should  have  recovered  an  undivided  five-sixths  interest  in  the  land  in  contro- 
versy. J.  W.  Robinson,  S.  J.  Robinson,  and  Mrs.  Lou  E.  Blackburn  were 
owners  of  the  land  described  in  plaintiff's  petition.  J.  W.  Robinson  and  S. 
J.  Robinson  owned  each  an  undivided  one-sixth  interest,  and  Mrs.  Lou  E. 
Blackburn  a  four-sixths  interest  in  said  land.  S.  J.  Robinson  was  indebted  on 
promissory  note  to  T.  C.  Donnell,  as  was  also  Mrs.  Lou  £.  Blackburn.  The 
indebtedness  of  Mrs.  Lou  E.  Blackburn  was  incurred  while  she  was  a  feme 

sole,  and  before  she  married  R.  M.  Blackburn.     On  the day  of  August, 

1885,  T.  C.  Donnell  instituted  two  suits  in  the  justice's  court,  precinct  No.  1, 
Johnson  county,  Tex.,  the^ residence  of  himself, — one  suit  against  S.  J.  Rob- 
inson for  the  sum  of  6163,  ^No.  818,)  and  one  against  Mrs.  Lou.  E.  Blackburn, 
with  whom  was  joined  her  husband,  R.  M.  Blackburn,  for  6139,  (No.  817.) 
Attachments  were  issued  out  of  and  from  both  of  said  suits,  and  levied  upon 
the  said  interests  of  S.  J.  Robinson  and  Lou  E.Blackburn  in  the  land  in  con- 
troversy in  this  suit.  On  31st  of  August,  1885,  citations  by  publications  were 
issued  from  said  cases  by  justice  of  peace  of  said  precinct  and  county,  and 
were  ordered  published  by  the  constable  of  said  precinct  and  county.  On  the 
26th  of  October,  1885,  judgments  were  rendered  in  said  cases  in  said  justice's 
court  in  favor  of  T.  C.  Donnell  and  against  the  said  S.  J.  Robinson  and  Lou 
E.  and  R.  M.  Blackburn  for  said  debts,  interest,  and  costs  of  suit,  and  fore- 
closing said  attachment  liens  on  the  interests  of  the  parties,  ordering  same  to 
be  sold  to  satisfy  said  judgments.  On  the  6th  of  November,  1885,  orders 
of  sale  were  issued  out  of  said  justice's  court,  and  from  said  judgments,  or- 
dering the  sheriff  or  any  constable  of  Johnson  county  to  sell  said  interests  of 
said  parties  in  said  land,  and  to  apply  the  proceeds  to  the  payment  of  said 
judgment,  etc.;  that  said  orders  of  sale  were,  by  the  constable  of  precinct 
No.  1,  Johnson  county,  levied  on  the  interests  of  said  parties  in  said  land, 
and,  after  being  duly  advertised,  said  interests  were  sold  under  said  orders  of 
sale  to  T.  C.  Donnell,  to  whom  said  constable  executed  deed.  On  the  2d  of 
February,  1886,  T.  C.  Donnell  sold  and  conveyed  said  interests  in  said  land  to 
defendants  L.  B.  Davis  and  J.  F.  Henry.  After  the  institution  of  this  suit, 
and  before  the  rendition  of  the  judgment  herein  mentioned,  the  plaintiff 
Mrs.  Lou  E.  Blackburn  died,  leaving  the  plaintiff  R.  M.  Blackburn,  her  sole 
surviving  heir,  who  continued  to  prosecute  this  suit  for  her  interest  in  the 
land  in  controversy.    By  agreement  of  parties  on  file  herein,  the  ibsue  was 
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narrowed  down  to  the  title  to  said  one-sixth  interest  in  the  land  in  contro- 
versy, claimed  by  S.  J.  Robinson,  and  the  four-si xtlis  interest  claimed  by  R. 
M.  Blackburn  as  sole  heir  of  his  wife,  Mrs.  Lou  E.  Blackburn,  deceased,  and 
said  parties  were  admitted  to  be  the  owners  of  said  interests  in  said  land,  un- 
less said  interests  were  divested  out  of  them  and  said  Lou  £.  Blackburn  by 
virtue  of  above-mentioned  sales  made  under  said  orders  of  sale  issued  from 
said  judgments  rendered  in  said  cases  in  said  justice's  court;  but,  if  said  sales 
divested  suid  interests  out  of  said  parties,  it  is  admitted  that  defendants  Davis 
and  Henry,  should  recover  said  interests;  in  other  words,  if  said  judgments 
rendered  in  said  justice's  court  in  said  cases,  and  the  sales  made  under  said 
orders  of  sale  were  absolutely  null  and  void,  then  the  defendants  Davis  and 
Henry  have  no  title  to  said  five-sixths  interest,  but  if  same  are  not  absolutely 
void  then  they  have  title  to  said  five-sixths  interest  in  said  land,  and  should 
have  recovered  herein.  Defendant  T.  C.  Donnell,  having  conveyed  all  of  his 
interest  in  said  land  to  defendants  Davis  and  Henry,  claimed  nothing  in  this 
suit.  Defendants  have  never  at  any  time,  either  before  or  since  the  institu- 
tion of  this  suit,  disputed  or  called  in  question  the  said  undivided  one-sixth 
interest  of  the  plaintiff  J.  W.  Robinson,  and  do  not  now  dispute  said  interest, 
so  there  is  not  any  controversy  as  to  his  interest.  On  the  trial  the  judge 
found  that  defendants  in  the  justice's  suits  were  non-residents  of  the  state, 
and  that  the  citations  by  publication  were  not  published  for  28  days  before 
the  return  day  thereof,  that  no  attorney  was  appointed  to  represent  the  defend- 
ants, and  that  no  statement  of  facts  were  filed  in  the  suits  as  required  by  law, 
and  that  there  was  no  service  upon  the  defendants  in  the  suits ;  and  con- 
cluded, as  law,  that  the  judgments,  executions,  and  sales  were  void,  and  con- 
ferred no  title,  and  that  a  justice  of  the  peace  has  no  authority  to  cite  a  non- 
resident by  publication.  Recovery  ordered  for  plaintiffs.  Judgment  was 
rendered  for  plaintiffs  on  the  12th  day  of  January,  1887.  The  citations  for 
publication  were  issued  by  the  justice  of  the  peace  31st  August,  1885,  and 
were  made  returnable  on  the  28th  September.  1885.  The  return  of  the  con- 
stable shows  that  he  made  the  publication  for  four  weeks,  as  directed,  the  first 
insertion  made  the  2d  September,  1885,  the  second  on  the  9th,  the  third  on  the 
16th,  and  the  fourth  on  the  23d,  in  the  Cleburn  Telegram,  a  newspaper  pub- 
lished in  Johnson  county.  Justices'  judgments  were  rendered  by  default  at 
the  next  term  after  return  of  citations. 

Poindexter  <fe  PadeJford  and  0.  T.  Plummer,  for  appellants.  Bledsoe^  Pat- 
ton  &  Broum,  for  appellees. 

CoLLARD,  J.,  (c/ltor  stating  the  facta.)  The  justices'  court  act  provides  that 
"all  rules  governing  the  issuance  and  service  and  return  of  citations  issued 
out  of  the  district  and  county  courts,  and  providing  for  acceptance  of  service 
and  entering  appearance,  shall,  except  when  otherwise  provided  by  law,  gov- 
ern also  the  justices'  courts  in  so  far  as  they  can  be  applied  to  the  proceedings 
of  said  court. "  Rev.  St.  art.  1572.  The  authority  for  service  by  publication 
of  process  from  justice's  courts  is  recognized  in  article  1577,  fixing  appearance- 
day  in  such  cases  on  the  first  day  of  the  second  term  lufter  such  publication. 
Also  in  article  1617  it  is  provided  that  ''no  judgment  other  than  a  judgment 
by  confession  shall  be  rendered  by  a  justice  of  the  peace  against  any  party  who 
hiis  not  entered  an  appearance,  or  accepted  or  waived  service,  unless  such 
party  has  been  cited  either  personally  or  by  publication. "  Again,  article  1556, 
fixing  revenue,  (subdivision  8,)  declares  that  ''suits  agaiAst  non-residents,  or 
persons  whose  residence  is  unknown,  may  be  brought  in  the  county  and  pre- 
cinct where  the  plaintiff  resides."  Again,  article  152  provides  that  "the 
judges  and  clerks  of  the  district  and  county  courts  and  justices  of  the  peace 
may  issue  writs  of  original  attachment,"  etc.,  "upon  the  plaintiff,  his  agent 
or  attorney,  making  arlidavit  in  writing  stating  (1)  that  the  defendant  is  justly- 
indebted  to  the  plaintiff,"  etc.;  "(2)  that  the  defendant  is  not  a  resident  of 
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the  state,"  etc.  From  the  foregoing  extracts  from  the  Bevised  Statutes  it  is 
perfectly  dear  to  us  that  the  justices' courts  can  obtain  service  by  publication 
under  the  same  rules  and  restrictions  that  govern  district  courts.  The  judge 
trying  this  case  below  decided  that  the  justice's  court  had  not  such  authority. 
This  was  error. 

He  also  held  that  the  two  judgments  read  in  evidence  as  a  foundation  for 
the  6rder  of  sale,  the  sale,  and  the  deed  of  the  constable  to  Donueil,  were  null 
and  void  because  the  citations  by  publication  were  not  published  28  days  be- 
fore return-day,  the  cases  being  tried  at  the  next  term  after  return-day.  The 
law  requires  that  the  "citation  shall  be  published  once  in  each  weelc  for  four 
successive  weeks  previous  to  the  return-day  thereof."  We  are  of  the  opin- 
ion the  proper  construction  of  the  law  is  that  the  publication  shall  be  for  full 
28  days  before  return-day,  once  in  each  week  for  four  successive  weeks.  The 
citations  issued  by  the  justice  of  the  peace  were  inserted  in  the  Cleburn 
Telegram  flrst  on  the  2d  of  September,  1885,  and  once  in  each  week  for  three 
weeks  thereafter;  all  the  insertions  being  before  return-day,  which  was  on 
tlie  28th  of  the  month.  They  were  not  published  full  28  days,  as  required  by 
the  statute,  before  return-day.  Judgments  were  rendered  against  the  defend- 
ants at  the  next  succeeding  term  of  the  court,  the  defendants  not  appearing. 
Each  judgment  has  the  following  recital:  **And  the  defendant  f^led  to  ap- 
pear, but  wholly  made  default,  and  it  appearing  to  the  court  that  the  defend- 
ant *  *  ♦  has  been  duly  and  legally  cited  and  served  with  citation  as  the 
law  requires."  We  are  not  prepared  to  say  that,  even  if  the  judgments  had 
not  recited  the  fact  of  service,  the  citation  and  return  would  show  no  service, 
and  for  that  reason  we  cannot  say  that,  without  the  recitals  in  the  judgments, 
the  record  would  affirmatively  show  want  of  jurisdiction.  The  record  would 
show  that  the  court  acted  prematurely ;  that  it  should  not  have  tried  the  cases 
before  the  next  term  after  the  judgments  were  taken,  but  it  would  not  show 
there  was  in  fact  no  service,  the  citations  having  been  published  four  consec- 
utive weeks  and  full  28  days  before  rendition  of  the  judgments.  The  cita- 
tions and  returns  show  that  the  justice  tried  the  cases  before  the  defendants 
were  required  to  appear  and  make  defense,  not  that  there  was  no  service.  In 
Treadway  v.  Eaatbum,  hi  Tex.  212,  the  suit  was  dated  July  24,  1866,  the 
return  of  the  sheiift  was  dated  the  25th  July,  1886.  It  was  apparent  from 
the  writ  and  the  return  that  no  service  could  have  been  made,  and  judging 
from  that  alone  the  court  so  declared,  and  held  that  had  the  judgment  been 
silent  as  to  service  it  would  have  been  a  nullity,  and  subject  to  collateral  at- 
tack. However,  the  judgment  in  that  case  recited  that  defendant  was  "duly 
served  with  process;"  and  the  supreme  court  held  that,  the  judgment  being 
the  last  final  act  of  the  court  upon  the  subject,  it  was  conclusive  of  the  fact 
stated.  In  the  case  before  us  the  judgments  recite  that  there  was  service,  and 
it  must  be  held  that  they  import  absolute  verity  in  a  collateral  proceeding,  as 
this  evidently  is.  Defendants  are  allowed  two  years  after  the  judgments  ob- 
tained upon  service  by  publication  in  which  to  have  the  proceedings  reviewed; 
but  such  proceedings  must  be  in  the  court  that  rendered  the  judgment,  upon 
a  proper  showing. 

Our  conclusion  is  that  the  court  below  erred  in  holding  the  judgments  of 
the  justice  of  the  peace  void,  and  that  the  cause  should  be  reversed,  and  re- 
manded for  a  new  trial. 

Statton,  0.  J.  Report  of  commission  of  appeals  examined*  opinion 
adopted,  judgment  reversed,  and  cause  remanded. 

v.78.w.no.9 — 48 
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City  of  San  Antonio  v.  Stumbttrg. 
(Supreme  Court  of  Texas.    March  28, 1888.) 

L  MuiTiciFAL  CoBPOBATioNS— Public  Impbovbments— Injtjwotion  to  Rbstbain. 

A  citizen,  as  such,  cannot  maintain  an  action  to  prevent  a  city  from  erecting  a 
public  building  on  an  open  square,  unless  it  appear  that  he  would  be  injured  thereby 
m  some  way  peculiar  to  himself.^ 
d.  8ame. 

The  right  of  a  private  citizen  to  prevent  a  dtv  from  erecting  a  building  upon  a 
pubUc  square  is  not  such  an  inherent  right  as  to  be  governed  oy  the  old  Spanish 
laws  under  which  the  municipalitv  was  established,  but  the  common  law  having 
been  adopted  in  the  state,  its  principles  will  govern. 

Appeal  from  district  court,  Bexar  county;  G.  H.  Noon  an,  Judge. 

Suit  for  injunction  by  (xcorge  R.  Stumburg  against  the  city  of  San  Antonio 
and  the  county  of  Bexar,  to  restrain  the  erection  of  a  certain  building  on  the 
public  square  of  the  citj.  A  perpetual  injunction  was  granted,  and  the  city 
appeals. 

Oscar  Bergstom,  for  appellant.    X.  N.  Walthall,  for  appellee. 

Gaines,  J.  This  suit  was  brought  by  appellee  to  enjoin  the  appellant,  the 
city  of  San  Antonio,  and  also  the  county  of  Bexar,  from  erecting  a  public 
building  upon  the  open  space  in  the  city,  which  is  known  as  the  "Military 
Plaza. "  The  trial  court,  upon  the  hearing,  granted  a  perpetual  injunction, 
and  the  city  alone  appeals.  The  cause  was  tried  upon  an  agreed  statement  of 
facts,  from  which  it  appears  that  the  appellee  is  a  property  owner  and  a  tax- 
payer in  the  city,  but  that  his  property  does  not  abut  upon  the  plaza,  and  that 
he  is  not  specially  injured  by  the  obstructions  which  were  about  to  be  placed 
thereon.  It  also  appears  that  the  military  plaza  is  an  open  square,  and  is 
now  and  has  been  for  a  time  beyond  the  memory  of  the  oldest  inhabitant  used 
as  a  market  place  for  the  sale  and  exchange  of  provisions  and  live-stock,  and 
for  the  drilling  of  soldiers;  that  San  Fernando  (now  San  Antonio)  was  laid 
out  and  erected  into  a  town  as  early  as  the  year  1731,  by  a  decree  of  the  king 
of  Spain;  that  the  military  ^/a^a  was  on  the  west  side  of  a  church  then  built 
or  ordered  to  be  built,  and  that  the  main  plaza  was  on  the  east  side  of  said 
church,  the  two  plazas  being  separated  only  by  the  ground  on  which  tbechurch 
was  erected  and  the  lots  for  the  erection  of  a  priest's  house  adjacent  thereto; 
that  about  the  year  1844  there  remained  on  the  north  side  of  the  m\\it»xy plaza 
a  temporary  structure  for  the  quartering  of  troops,  and  about  the  year  1845 
or  1846  a  portion  of  such  structure  at  the  west  end  thereof  was  removed,  so  as 
to  allow  access  to  the  plaza  at  its  north-west  corner;  that  there  are  in  San 
Antonio  citizens  whose  recollections  extend  back  60  or  70  years,  and  that 
they  were  told  by  old  men  then  living  that  said  structure  extended  on  the 
west  and  south  sides  of  the  plaza,  thus  completely  inclosing  it  on  three  sides, 
and  leaving  the  east  side  (towards  the  church)  uninclosed.  The  statement 
of  facts  also  shows  that  the  city  has  more  than  10,000  inhabitants,  and  has  a 
special  charter  from  the  legislature!  which  empowers  it  to  6pen,  establish,  ex- 
tend, improve,  and  abolish  all  streets  and  public  places  within  the  city,  so  far 
as  it  may  lawfully  be  done;  that  its  city  council  had  regularly  passed  a  reso- 
lution for  the  erection  of  a  city  hall  on  the  military  pla^a,  and  that  the  city 
was  about  to  carry  such  resolution  into  effect,  and  that  a  contract  had  been 
entered  into  between  the  city  and  the  county  of  Bexar,  by  which  the  former 
was  to  lease  to  the  latter  a  portion  of  the  building  which  was  to  be  erected  for 
its  court-house  and  county  offices.  It  also  appeared  that  the  use  of  the  plaza 
for  military  purposes  had  long  been  discontinued,  and  that  the  city  had  for  a 
long  time  permitted  coffee-stands  thereox^  from  which  provisions,  vegetables, 
etc.,  were  sold;  and  that  for  these  licenses  "rentals  were  paid''  to  the  city. 

^See,  also,  Sunderland  v.  Martin,  (Ind.)  15  N.  B.  Bep.  689,  and  note. 
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It  was  objected  in  the  court  below,  and  is  insisted  here,  that  the  plaintiff 
showed  no  such  interest  as  authorized  him  to  bring  this  suit;  and  if  this  ground 
be  well  taken,  the  judgment  must  be  reversed. 

We  think  it  a  principle  established  by  the  overwhelming  weight  of  author-, 
ity  in  the  courts  of  all  countries  subject  to  the  common  law  that  no  action  lies 
to  restrain  an  interference  with  a  mere  public  right,  at  the  suit  of  an  indi- 
vidual who  has  not  suffered  or  is  not  threatened  with  some  damage  peculiar 
to  himself.  As  applied  to  public  nuisances  the  doctrine  is  elementary.  2 
Ck)oley,  Bl.  219.  For  a  special  damage  resulting  from  the  invasion  of  a  right 
enjoyed  by  a  party  in  common  with  the  public,  the  law  affords  him  a  remedy 
by  private  action,  but  if  the  damages  he  suffers  are  only  such  as  are  common 
to  all,  the  action  must  be  brought  by  the  lawfully  constituted  guardian  or 
guardians  of  the  public  interest.  The  principle  has  been  frequently  applied 
in  this  court  to  another  class  of  cases,  and  the  right  of  an  individual  to  sue 
without  showing  some  special  damage  either  supposed  or  threatened  has  been 
uniformly  decided.  Walker  v.  Tarrant  Co,,  20  Tex.  16;  Uanell  v.  Lynch^ 
65  Tex.  146;  Caruihers  v.  Harnett,  67  Tex.  127,  2  S.  W.  Rep.  523;  Womham 
V.  Richards,  46  Tex.  441.  In  Williams  v.  Davidson,  43  Tex.  1,  and  8h€P' 
hard  V.  Bamett,  52  Tex.  638,  the  special  damages  were  shown,  and  the  right 
to  maintain  the  action  is  placed  expressly  on  this  ground.  For  a  full  discus- 
sion of  the  authorities,  see  Wood,  Nuis.  §  645  et  seq.  See,  also,  Marini  v.  Ora- 
ham,  7  Pac.  Rep.  442;  Ward  v.  Little  Rock,  41  Ark.  526;  1  High,  Inj.  §§ 
762,  768,  and  cases  cited.  It  has  been  intimated  that  the  retison  this  rule  was 
established  was  in  order  to  prevent  a  multiplicity  of  suits  which  might  result 
if  each  individual  were  permitted  to  sue  for  damage  resulting  from  a  public 
nuisance  which  was  common  to  all  others,  but  we  apprehend  that  the  under- 
lying principle  is  that  individuals  have  a  right  to  sue  for  a  redress  of  their 
own  private  injuries,  but  for  such  as  affect  all  the  public  alike  an  individual 
is  not  the  representative  of  the  public  interest.  The  legislature  of  the  state 
represents  the  public  at  large,  and  has  full  and  paramount  authority  over  all 
public  ways  and  public  places.  2  Dill.  Mun.  Corp.  656.  A  suit  in  such  case 
must  be  brought  by  such  officer  or  officers  as  have  been  intrusted  by  the  law- 
making power  with  this  duty. 

It  distinctly  appears  in  this  case  that  the  plaintiff  will  not  be  specially  in- 
jured by  the  obstructions  about  to  be  placed  upon  the  plaza  in  question.  We 
therefore  conclude  that  he  cannot  maintain  this  suit,  unless  it  should  be  held 
that  the  laws  of  Spain,  under  which  the  municipality  was  originally  estab- 
lished and  the  squares  were  dedicated  to  public  use,  gave  this  right  to  every 
inhabitant  thereof,  and  that  the  right  has  descended  to  each  inhabitant  through 
the  successive  changes  of  government  which  have  since  taken  place.  Law  3 
of  title  32  of  3  Partidas  reads  as  follows:  "If  a  man  begin  to  erect  a  new  ed- 
ifice in  the  public  places  or  streets  or  common  thre^ihing  grounds  of  any  place, 
without  permission  of  the  king,  or  of  the  council  upon  whose  ground  he 
builds  it,  then  any  one  of  the  inhabitants  may  forbid  him  to  continue  the 
work.  •  *  *"  1  Moreau  &  C.  432.  The  manner  by  which  this  right  \a 
exercised  is  set  forth  in  law  1  of  the  same  title.  The  first  is  by  verbally  de- 
claring to  the  person  who  is  erecting  the  structure,  that  he  forbids  it;  the 
second,  by  throwing  a  stone  against  the  work,  and  making  the  same  declara- 
tion; and  the  third  is  by  a  petition  to  the  judge.  These  provisions,  though 
applying  more  particularly  to  new  works  erected  upon  the  land  of  another, 
may  be  presumed  to  apply  also  to  erections  upon  public  grounds.  Laws  8  and 
9  provide  for  a  trial  in  the  event  that  the  person  erecting  the  works,  when 
forbidden,  does  not  desist.  Now,  it  is  contended  in  effect  that  the  right  of 
each  inhabitant  in  a  municipality  to  forbid  the  erection  of  buildings  upon  its 
public  grounds  is  a  right  so  vested  and  inherent  that  it  continued  operative 
after  the  change  of  government,  and  notwithstanding  the  adoption  by  the  re- 
public of  Texas  of  the  common  law,  and  that  it  can  still  be  enforced  at  the 


Digitized  by  VjOOQIC 


766  SOUTHWESTERN  BEPOBTEB.  [TeZ. 

suit  of  each  individnal  resident  of  the  city.  Bnt  we  do  not  so  regard  it. 
These  provisions  were  purely  remedial,  and  as  such  subject  to  alteration  or 
repeal,  and  being,  as  we  have  shown.  Inconsistent  with  principles  of  proce- 
dure of  the  common  law,  both  at  law  and  in  equity,  have  been  repealed  by  its 
'adoption.  But  we  think  that  the  law  quoted  never  applied  to  the  erection  of 
buildings  by  the  municipality  itself.  The  language  shows  that  an  inhabitant 
had  no  riglit  to  forbid  a  work  which  was  being  erected  "with  the  permission 
of  the  king  or  council;*'  and  therefore  a  private  individual  could  not  exercise 
this  power  when  the  edifice  was  being  constructed  by  the  direction  either  of 
the  sovereign  or  of  the  governing  body  of  the  municipality.  This  is  also  made 
manifest  by  law  23  of  the  same  title,  which  we  quote:  "No  one  ought  to 
erect  a  house  or  other  building  or  works  in  the  public  places  *  *  *  which 
are  common  to  cities,  towns,  or  other  places.  For  as  they  are  left  open  for  the 
sake  of  regularity  (apostura)  and  the  common  good  of  all  who  come  there,  no 
one  ought  to  take  possession  of  them,  or  labor  there  for  his  own^  particular 
benefit.  And  if  any  one  contravened  this  law,  that  which  he  builds  there 
ought  to  be  pulled  down  and  destroyed.  And  if  the  corporation  of  the  place, 
where  the  works  are  constructed,  choose  to  retain  them  for  their  own  use  and 
not  to  pull  them  down,  they  may  do  so,  and  they  may  make  use  of  the  reve- 
nues they  derive  therefrom  in  the  same  manner  as  of  any  other  revenue  they 
possess."  Moreau  &  C.  447.  We  think  the  conclusion  is  not  to  be  resisted 
that  an  inhabitant  of  a  Spanish  municipality,  merely  as  such,  had  no  power, 
under  the  laws  which  have  been  quoted,  to  institute  proceedings  to  prohibit 
the  council  from  erecting  buildings  upon  the  public  grounds.  It  follows  from 
these  conclusions  that,  in  our  opinion,  the  appellee  was  not  entitled  to  bring 
and  maintain  this  suit;  and  for  this  reason  the  judgment  will  be  reversed, 
and  here  rendered  for  the  appellant,  dissolving  the  injunction  and  dismissing 
.the  petition.    It  is  accordingly  so  ordered. 


Galveston  Oil  Co.  v,  Morton. 
{Supreme  Cau/rt  of  Texas.    March  27, 1888.) 

1.  Neolioence— Danoebous  Premises— Pboof  of  Neoliobnob. 

Where  plaintiff  visits  defendant's  oil-mill  on  business  of  Ms  own,  and,  asking  to 
see  an  emplojef  is  directed  to  the  oil-room,  and  goes  on  into  another  room  in  search 
of  him.  wnere  he  steps  upon  a  pile  of  seed,  and  his  foot  sinks  down  into  an  ordinary 
revolving  seed  conveyer  under  the  floor,  and  is  injured,  heldL,  the  evidence  does  not 
show  negligence  on  the  part  of  defendant  to  support  a  verdict  for  damages.^ 

2.  Same— Danoebous  Premises— Invitation  to  Enteb. 

Where  the  evidence  showed  that  plaintiff  visited  defendant's  mill  on  business  of 
his  own,  and,  asking  to  see  an  emplojre,  was  directed  where  to  find  him,  and  in  the 
search  was  injured,  a  charge  submitting  to  the  jury  whether  plaintiff  entered  the 
mill  upon  defendant's  invitation  is  error. 

Commissioners'  decision.  Appeal  from  district  court,  Galveston  county; 
William  H.  Stewart,  Judge. 

Action  to  recover  damages  for  injury  sustained  by  the  plaintiff  in  defend- 
ant's oil-mill.  Judgment  was  rendered  for  the  plaintiff,  and  the  defendant 
appeals.  Among  other  things  the  court  charged  as  follows:  "If  you  believe 
from  the  evidence  that  the  defendant,  either  expressly  or  by  implication,  in- 
vited the  plaintiff  to  come  into  its  miil  and  premises  for  a  lawful  purpose,  and 
the  plaintiff  while  so  there  was  injured  by  the  negligence  of  defendant,  and 
that  the  plaintiff  exercised  such  care  and  prudence  as  prudent  persons  ordi- 
narily exercise  to  avoid  danger  from  the  machinery  and  appliances,  then  the 
defendant  would  be  liable  to  the  plaintiff  for  damages  from  his  injuries,  if  the 
defendant  knew,  and  the  plaintiff  did  not  know,  of  the  dangers." 

^  Respecting  the  subject  of  dangerous  premises,  and  the  liability  for  injuries  sustained 
by  those  who  are  expressly  or  impliedly  induced  or  allowed  thereon,  see  Hills  Co.  v. 
Coffey,  (Ga.)  4  S.  £.  Rep.  750,  and  note. 
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F.  CharUg  Hume,  for  appellant.  For$ter  Rose  and  B.  D.  Caf>in,  for  ap- 
pellee. 

Maltbie,  J.  The  appellee,  Dlgby  B.  Morton,  wishing  to  see  Desmond,  an 
employe  of  the  Galveston  Oil  Company,  went  to  the  ofiQce  of  the  company  and 
inquired  for  him.  Some  one  in  the  office,  whether  an  employe  of  appellant  or 
not  does  not  appear,  informed  Morton  that  Desmond  was  in  the  oil-room ; 
and,  upon  inquiry  how  be  could  get  there,  was  informed  that  he  could  go 
through  the  office  or  through  the  street  entrance.  Arriving  at  the  oil-room, 
appellee  inquired  again  for  Desmond,  and  was  told  that  he  had  passed  through 
five  or  ten  minutes  before;  went  in  the  direction  that  he  was  told  that  Des* 
mond  had  gone;  and,  in  passing  through  the  second  room  from  the  oil-room, 
received  the  injuries  for  which  he  sues.  Appellee  testified  that  the  room  in 
which  the  accident  occurred  contained  cotton  seed  in  sacks  piled  upon  each 
other  as  high  as  a  man*s  head ;  that  there  was  only  one  passage-way  between 
the  rows  of  sacks,  four  or  five  feet  wide.  A  man  was  in  the  room  shoveling 
cotton  seed,  his  back  to  appellee.  The  man  said  nothing.  Appellee  followed 
the  passage  between  the  sacks,  in  pursuit  of  Desmond;  and  stepping  upon  a 
pile  of  cotton  seed  in  the  passage,  a  foot  and  a  half  or  two  feet  high,  his  foot 
sank  down  through  the  seed  into  a  screw  or  endless  worm  under  the  floor,  and 
was  thus  injured.  The  worm  was  hidden  or  concealed  from  view  by  the  cot- 
ton seed.  The  cotton  seed  may  have  been  in  motion,  but  the  motion  could 
not  be  discovered  or  was  not  seen  by  appellee.  He  did  not  know  that  the 
worm  was  under  the  seed.  His  business  was  with  Desmond  personally.  He 
did  not  request  a  guide,  nor  was  any  furnished,  and  no  warning  was  given 
him  of  the  danger.  It  appears  that  the  iron  screw  or  worm  takes  the  seed 
from  one  part  of  the  building  to  another;  thence  to  the  elevator,  from  which 
it  is  conveyed  to  the  upper  story.  The  feeder  such  as  was  used  in  this  mill 
is  in  universal  use  to  convey  seed.  There  was  and  is  nothing  unusual  in 
its  construction  or  operation.  It  runs  under  the  floor,  which  is  so  made  that 
two  or  three  planks  can  be  taken  up,  exposing  the  feeder  so  that  seed  can  be 
dumped  into  it  and  carried  to  wherever  wanted.  Seed  is  unloaded  where  the 
worm  runs,  and  is  transported  by  it  to  any  desired  point.  But  for  the  feeder, 
seed  would  have  to  be  wheeled  from  the  place  where  unloaded  from  the  cars 
to  the  elevator.  The  hole  in  the  worm  is  about  twelve  and  a  half  inches 
across,  and  the  planks  covering  it,  which  are  removed  when  seed  is  to  be  re- 
ceived, are  about  two  feet  long.  The  conveyer  is  something  like  a  flat  hop- 
per. A  brick  wall  runs  on  each  side  of  it,  as  a  bearing  for  a  two-foot  board, 
and  by  reason  of  the  wall  and  the  board  the  seed  cannot  drop  on  the  sides  of 
the  conveyer  and  clog  it.  Feeder  works  on  same  principle  as  a  corn-hopper 
when  com  is  being  ground.  The  jury  found  that  appellee  was  not  guilty  of 
negligence;  and,  in  the  view  taken  by  us  of  the  case,  it  will  not  be  necessary 
to  consider  whether  this  finding  is  supported  by  the  evidence. 

Negligence,  as  applied  by  the  courts  to  the  affairs  of  life,  depends  upon  a 
variety  of  conditions,  circumstances,  and  surroundings;  and  acts  or  condi- 
tions that  would  be  held  to  be  gross  negligence  under  some  circumstances  and 
as  to  some  individuals,  under  other  circumstances  and  as  to  other  persons 
would  not  be  considered  in  any  degree  negligent.  It  is  a  general  principle  of 
law  that  a  person,  natural  dr  artificial,  may  use  his  property  as  he  pleases,  so 
that  he  does  not  willfully  or  wantonly  injure  another  in  person  or  property, 
unless  he  owes  some  duty  in  some  way  to  such  other  person,  when  he  would 
be  bound  to  respond  in  damages  on  account  of  an  injury  inflicted  on  such  per- 
son through  negligence  or  the  want  of  ordinary  care.  The  owner  of  real  prop- 
erty is  entitled  to  the  exclusive  use  and  enjoyment  of  the  same,  and  is  not 
liable  to  others  for  injuries  occasioned  by  its  unsafe  condition  when  the  per- 
son receiving  the  injury  was  not  at  or  near  the  place  of  danger  by  lawful 
right,  and  when  the  owner  has  neither  expressly  nor  impliedly  invited  him 
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there,  or  allures  him  by  attractions  or  inducements  exhibited  or  held  out  in 
some  way  calculated  to  lead  him  into  danger  without  giving  notice  of  the 
peiil  to  be  avoided.  Sweeney  v.  Railroad  Co.,  10  Allen,  368;  Bennett  v. 
Railroad  Co.,  102  U.  S.  577;  Carleton  v.  Steel  Co.^  99  Mass.  216;  Cooley, 
Torts,  605,  606;  Pierce  v.  Whitcomh,  48  Vt.  127;  Railroad  Co.  v.  Bingham^ 
29  Ohio  St.  367;  1  Thorap.  Neg.  p.  303,  §  3;  Id.  283  et  seq.  The  doctrine  is 
established  by  the  above  and  many  other  cases  that  a  trespasser  or  mere 
licensee  who  is  injured  by  any  dangerous  macliine  or  contrivance  on  the  land 
or  premises  of  another  cannot  recover  damages  unless  the  contrivance  is  such 
that  the  owner  may  not  lawfully  erect  or  use,  or  when  the  injury  is  inflicted 
willfully,  wantonly,  or  through  the  gross  negligence  of  the  owner  or  occupier 
of  the  premises.  It  is  sometimes  dilficult  to  determine  whether  the  injured 
party  is  a  mere  licensee,  or  whether  he  is  on  the  premises  by  the  implied  invi- 
tation or  by  the  allurement  or  enticement  of  the  owner.  It  is  said  by  Mr. 
Campbell  in  his  treatise  on  Negligence  that  the  underlying  distinction  appears 
to  be  that  an  invitation  is  inferred  when  there  is  a  cummon  interest  or  mut- 
ual advantage,  while  a  license  is  inferred  when  the  object  is  the  mere  benefit 
or  plejisure  of  the  person  using  it.  Bennett  v.  Railroad  Co.,  102  U.  S.  584, 
585.  This  distinction  is  believed  to  be  too  narrow  to  embrace  many  cases  in 
which  owners  and  occupiers  of  land  have  been  held  liable  for  injuries  negli- 
gently inflicted  upon  persons  entering  the  premises  on  the  implied  invitation 
of  the  owner;  such  as  when  walks  have  been  built  by  the  owner  over  bis 
grounds  along  or  adjoining  a  public  street  or  walk,  or  when  turn-tables  and 
other  dangerous  appliances  have  been  left  unlocked  in  places  calculated  to  at- 
tract or  allure  children,  and  other  cases  of  like  character.  But  as  a  general 
proposition  we  think  the  distinction  based  upon  correct  principles. 

In  this  instance,  appellee  went  to  the  mill  of  appellant  solely  on  his  own 
business,  and  not  at  all  for  the  advantage  or  benefit  of  appellant.  He,  for 
some  reason  not  disclosed,  seemed  intent  on  finding  Desmond.  He  goes  in 
search  of  him  from  the  office  to  the  oil -room,  and  then  to  the  second  room  be- 
yond, when  he  meets  with  the  accident.  The  room  where  it  occurred,  accord- 
ing to  the  testimony,  was  set  apart  for  the  storage  and  distribution  of  cotton 
seed  by  means  of  screw  or  endless  worm.  It  does  not  appear  from  the  evi- 
dence that  it  was  used  for  any  other  purpose,  nor  is  it  apparent  that  it  was 
ever  contemplated  or  intended  that  any  one  except  the  employes  of  the  mill 
should  ever  pass  through  this  room.  .  The  worm  was  constructed  and  oper- 
ated in  the  usual  manner  of  such  appliances,  was  highly  useful  and  conven- 
ient for  the  purposes  for  which  it  was  designed,  and  was  in  no  sense  danger- 
ous to  persons  knowing  its  location  and  the  mode  of  its  operation.  The  loca- 
tion of  the  room  and  its  surroundings  do  not  appear  to  have  been  calculated 
to  allure  or  entice  one  to  pass  through  it;  nor  do  we  think  that  it  could  have 
been  reasonably  anticipated  that  a  stranger  to  the  situation  would  ever  at- 
tempt to  do  so,  unless  a  visitor  under  charge  of  the  proprietor.  In  our  opin- 
ion the  facts  fail  to  show  that  appellant  owed  appellee  the  duty  to  send  a  guide 
along  to  prevent  him  from  becoming  entangled  in  the  machinery  and  being 
injured,  for  the  reason  that  he  was  not  there  on  business  with  appellant,  or  by 
its  invitation,  either  express  or  implied,  and  because  he  made  no  request  for 
any  one  to  accompany  him.  To  require  of  the  proprietor  of  a  steam-boat,  a 
factory,  or  a  mill,  constructed  in  the  usual  manner,  whenever  a  man  should 
ask  permission  to  see  an  employe  engaged  in  his  duties,  to  anticipate  that  such 
person  might  become  involved  in  some  dangerous  machinery,  hidden  or  open, 
would  be  to  exact  too  high  a  degree  of  diligence;  but  the  presumption  should 
be  indulged  that  the  person  making  the  inquiry  is  acquainted  with  the  mar 
chinery,  its  construction,  and  position,  and  needs  no  attendant,  or  otherwise 
he  would  have  made  a  request  to  that  effect. 

We  are  of  opinion  that  the  evidence  does  not  support  the  verdict,  and  that 
there  was  error  in  submitting  to  the  jury  the  question  whether  appellee  entered 
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the  mill  by  the  invitation  of  appellant,  there  being  no  evidfflioe  tending  to 
show  that  he  did;  for  which  the  judgment  should  be  reversed,  and  the  cause 
remanded. 

Staytok,  C.  J.     Beport  of  commission  of  appeals  examined,  opinion 
adopted,  judgment  reversed,  and  cause  remanded. 


FORTUNB  et  CU.  V,  KiLLEBKBW. 

{Supreme  Cawrt  of  Teaoas,    April  10, 1888.) 

1.  EZBOUTOBS    ANB  ADHINISTBATOItS  —  PbIUABT    LiaBILITT  OF   PBBSOITALTT— SaXB  OF 

RsiJLTT— Purchase  bt  Exscutob. 

The  failure  of  an  executor  to  pay  all  debts  against  the  estate  out  of  the  personalty 
before  resorting  to  the  real  estate,  will  preclude  him  from  asserting  title  to  land 
■old  by  him  for  the  payment  of  debts,  and  purchased  by  him  at  his  own  sale. 
3.  Bamb. 

Where  an  executor  has  realized  funds  from  the  estate  sufftcient  to  pay  all  claixos 
against  it,  he  is  not  in  a  position  to  purchase  and  hold  in  his  own  right  any  prop 
erty  of  the  estate  sold  by  him  for  the  payment  of  such  claims. 

Appeal  from  district  court,  Falls  county. 

Action  to  recover  land,  brought  by  Yolande  Fortune,  widow  of  John  A, 
Fortune,  Jr.,  and  the  infant  children,  heirs  of  said  John  A.  Fortune,  Jr 
There  was  a  judgment  for  defendant,  and  plaintiffs  appeal. 

Goodrich  <&  CUirkson,  for  appellants.    Martin  dk  Diekinson,  for  appellee* 

Stayton,  C.  J.  This  action  was  brought  by  Yolande  Fortune,  widow  oi 
John  A.  Fortune,  Jr.,  in  her  own  right,  and  as  next  fiiend  for  the  minor 
children  of  herself  and  her  deceased  husband,  and  by  other  children  of  the  de- 
ceased. The  purpose  of  the  action  is  to  establish  the  right  of  the  plaintiffs  to 
lands  sufficiently  described  in  the  petition,  to  which  the  appellee  asserts  title. 
A  full  statement  of  the  facts  on  whicii  the  rights  of  the  respective  parties  de- 
pend is  given  in  the  petition,  to  which  demurrers  were  sustained,  and  the  ac- 
tion dismissed.  The  substance  of  that  statement  is  that  John  A.  Fortune, 
Sr.,  died  testate  in  the  year  1862,  then  seized  of  an  estate  amounting  in  value 
to  more  than  $80,000;  that  by  the  terms  of  his  will  the  defendant  became  its 
executor,  freed  from  the  control  of  the  probate  court,  and  took  possession  of 
the  entire  estate,  and  so  holds  tho  same  or  its  proceeds  until  the  present  time, 
unless  he  has  misapplied  it.  The  petition  further  states  that  at  the  time  of 
the  deati)  of  John  A.  Fortune,  Sr.,  he  owned  a  particular  tract  of  land  em- 
bracing about  2,000  acres,  on  which  there  was  a  balance  of  purcimse  money 
amounting  to  about  $5,000  unpaid,  and  that  this  was  the  principal  indebtedness; 
that  subsequently  to  the  death  of  John  A.  Fortune,  Sr.,  the  devisees  under 
the  will,  of  whom  were  John  A.  Fortune,  Jr.,  and  the  wife  of  the  executor, 
Killebrew,  with  the  consent  of  the  executor,  partitioned  this  particular  tract 
between,  themselves,  and  a  part  of  tlie  tract  which  was  set  apart  in  that  par- 
tition to  John  A.  Fortune,  Jr.,  is  the  land  now  in  controversy,  on  which  he 
made  his  homestead  and  lived  until  the  time  of  his  death.  The  devisees  un- 
der the  will  of  John  A.  Fortune,  Sr.,  were  his  widow  and  children  and  one 
grandchild,  and  this  partition  is  alleged  to  have  been  marie  soon  after  the 
death  of  the  testator,  and  among  the  devisees.  The  petition  further  alleges 
that  John  A,  Fortune,  Sr.,  owed  a  debt  of  $1,000  for  borrowed  money,  evi- 
denced by  a  note  on  which  the  defendant  Killebrew  and  C.  V.  Fortune  were 
sureties,  secured  by  mortgage  on  other  land,  which  was  held  by  the  person  to 
whom  the  purchase  money  for  the  2,000  acres  of  land  was  due,  and  that  on 
this  note  and  on  the  purchase-money  note  a  judgment  was  secured  against  the 
executor  in  his  official' capacity,  for  the  amount  due  on  the  purchase-money, 
note  as  well  as  upon  the  note  for  borrowed  money,  and  on  the  last-named  note 
against  Killebrew  as  surety,  and  the  representative  of  the  other  surety,  who 
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bad  died,  and  that  this  Judgment  established  and  foreclosed  the  Hens  on  the 
several  tracts  of  land,  and  directed  their  sale  to  pay  the  debts  for  which  they 
were  severally  liable.  This  judgment  is  alleged  to  have  been  rendered  on 
March  29»  1876.  The  land  thus  directed  to  be  sold  to  pay  the  purchase  money 
— which,  at  the  date  of  the  judgment  was  $2,589.44— was  alleged  to  be  of  the 
value  of  $10  per  acre,  while  that  directed  to  be  sold  to  pay  the  judgment  for 
$2,922.92  for  loaned  money  was  alleged  to  be  of  the  value  of  $22,000.  The 
petition  further  alleges  that  on  August  29,  1879,  the  land  was  sold,  and  that 
the  executor  became  the  purchaser,  and  subsequently  took  possession  of  the 
land,  and  ejected  the  plaintiffs  therefrom,  and  now  asserts  title  to  it  through 
his  purchase;  that  he  bought  it  at  less  than  one-fourth  of  its  value;  that  as 
executor  he  received  assets  belonging  to  the  estate  of  the  value  of  $88,000, 
which  were  easily  convertible  into  money,  which  he  refused  to  do,  and  al- 
lowed interest  to  accumulate,  with  the  fraudulent  purpose  to  buy  the  land  at 
a  low  price;  that  none  of  the  assets  of  the  estate  had  been  used  for  any  pur- 
pose of  the  estate,  but  were  in  the  hands  of  the  executor,  or  converted  to  his 
own  use.  It  was  further  alleged  that  none  of  the  estate  was  charged  with 
special  legacies,  but  was  all  subject  to  the  payraeut  of  debts,  and  that  there- 
from the  executor  had  realized  sums  of  money  more  than  sufficient  to  pay  all 
the  debts  of  the  estate.  As  a  further  reason  wh>  the  defendant  should  not 
be  permitted  to  hold  the  land  under  his  purchase,  it  is  alleged,  in  effect,  that 
on  November  2,  1874,  it  was  agreed  between  John  A.  Fortune,  Jr.,  and  the 
defendant  that,  in  consideration  the  former  would  convey  to  the  latter  85 
acres  of  the  land  set  apart  to  him  in  the  partition  of  the  particular  tract  before 
referred  to,  that  the  defendant  would  cancel  a  debt  of  $100  due  to  him,  and 
would  pay  off  and  satisfy  any  claim  creditors  of  the  estate  of  John  A.  Fortune, 
Sr.,  might  have  on  the  land  now  in  controversy,  and  thus  protect  him  in  his 
title  thereto,  and  that  in  pursuance  of  this  agreement  John  A.  Fortune,  Jr., 
executed  and  delivered  to  the  defendant  a  deed  for  the  85  acres  of  land,  which 
is  made  an  exhibit  to  the  petition.  An  exhibit  of  the  estate  of  John  A.  For- 
tune, 8r.,  which  came  into  the  hands  of  the  executor  is  attached  to  the  peti- 
tion, and  this  shows  that  the  greater  part  of  the  estate  consisted  of  personal 
property. 

In  support  of  the  ruling  of  the  court  sustaining  the  demurrers  and  dis- 
missing the  suit  it  is  urged  that,  as  against  creditors  of  the  estate  of  John  A. 
Fortune*  Sr.,  the  partition  before  referred  to  was  inoperative;  that  there  was 
no  averment  that  the  executor  bought  the  land  with  mohey  belonging  to  the 
estate  of  which  he  was  the  representative;  that  If  such  an  agreement  as  is  al- 
leged to  have  been  made  between  John  A.  Fortune,  Jr.,  and  the  executor  was 
made,  and  fully  executed  by  the  former,  its  breach  gives  no  right  to  the  ap- 
peUants  to  recover  from  the  executor  the  land,  and  only  gives  to  them  the 
right  to  recover  damages  for  Its  breach.  It  is  further  claimed  if  the  facts  al- 
leged show  that  the  appellants  are  entitled  to  the  specific  land  claimed,  that 
the  district  court  has  no  jurisdiction  to  enforce  this  right,  and  that  it  should 
be  enforced  through  the  probate  court.  If  the  appellants  were  seeking  a  par- 
tition of  the  entire  estate  of  John  A.  Fortune,  Sr.,  although  the  estate  is  ad- 
ministered under  a  will  which  freed  the  executor  from  the  control  of  the  pro- 
bate court,  then,  if  the  will  did  not  distribute  the  entire  estate,  or  provide 
means  for  its  partition,  the  executor  would  have  tlie  right  to  file  his  final  ac- 
count, and  have  the  estate  partitioned  in  the  probate  court;  but  even  in  such 
a  case  the  jurisdiction  of  the  county  court  would  not  be  exclusive.  Such  a 
case,  however,  is  not  presented,  and  there  can  be  no  pretense  worthy  of  con- 
sideration that  the  district  court  had  not  jurisdiction  of  the  case  presented  by 
the  pleadings.  It  is  true  that  the  partition  of  a  particular  part  or  of  the  whole 
of  the  estate  of  a  deceased  person  by  his  .heirs,  or  the  devisees  under  his  will, 
could  not  affect  the  right  of  creditors  to  have  it  subjected  to  the  payment  of 
their  claims,  but  the  rights  of  creditors  are  not  involved  In  this  case,  and,  if 
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the  avernients  of  the  petition  be  true,  there  was  no  neceseitiy  to  resort  to  the 
land  in  controversy  to  meet  the  claims  of  creditors.  The  question  is,  can  the 
executor,  under  the  facts  alleged,  be  permitted  to  hold  the  land  ?  His  right  to 
jdo  so  must  be  denied,  for  several  reasons: 

1.  The  executor  was  a  trustee  bound  to  exercise  good  faith  and  fair  dealing, 
and  to  preserve  to  the  devisees,  so  far  as  this  could  be  done  without  injury  to 
creditors,  that  part  of  the  estate  most  beneficial  to  them.  The  petition  alleges 
that  there  was  ample  personal  property,  easily  convertible  into  money,  to  pay 
all  the  debts,  and,  if  this  was  so,  it  was  the  duty  of  the  executor  from  this  to 
raise  funds  and  pay  the  debts,  and  his  failure  to  do  this,  whether  resulting 
from  a  corrupt  motive  or  a  disregard  of  the  rights  of  heirs  or  devisees,  would 
preclude  him  from  now  asserting  title  to  the  land  in  controversy,  which  is 
shown  to  have  been  necessary  for  the  subsistence  of  one  of  the  devisees  and 
his  family,  and  set  apart  to  be  so  used  under  the  consent  of  himself  and  all 
the  other  devisees.  Cases  may  arise  in  which  an  executor  who  is  surety  for 
his  testator  might  be  permitted  to  buy  property  of  the  estate  when  sold  to  pay 
the  debt  for  which  he  was  surety,  but  the  facts  allied  in  the  petition  do  not 
present  a  case  in  which  any  court  would  be  authorized  to  grant  such  province. 

2.  The  petition,  however,  goes  farther,  and  alleges  that  the  executor  had 
realized  funds  from  the  estate  that  came  into  his  hands  more  than  sufficient  to 
pay  all  claims  against  it.  If  this  be  true  it  was  his  duty  to  have  paid  the  debts 
out  of  the  funds  so  received,  and,  having  failed  to  do  so, — ^from  whatever 
motive  or  cause, — he  was  not  in  a  position  to  purchase  and  hold  in  his  own 
right  any  property  of  the  estate.  If  he  had  so  received  sufficient  sums  to  pay 
all  the  debts,  and  has  misapplied  or  converted  them,  his  position  would  be  no 
better. 

3.  It  is  alleged  that,  for  a  valuable  consideration  paid,  he  had  obligated  him- 
self  to  pay  the  sum  for  which  the  property  in  controversy  would  l^  liable  to 
creditors.  If  this  be  true,  the  money  which  he  paid  for  the  land  was,  in  effect, 
paid  on  a  debt  which  he  was  personally  bound  to  discharge, — ^paid  on  his  own 
debt, — and  for  this  payment  he  now  seeks  to  hold  the  very  property  which  it 
was  the  purpose  of  the  agreement  to  relieve  from  the  liability  that  lie  seeks  to 
make  the  basis  of  his  right. 

It  is  unnecessary  to  consider  the  averment  that  the  executor  purchased  the 
property  for  much  less  than  its  value,  and  to  apply  the  rules  applicable  to  such 
a  purchase  when  made  by  a  trustee.  We  cannot  conceive  any  ground,  even 
plausible,  on  which  the  demurrers  can  be  sustained  under  any  system  of  laws 
intended  to  preserve  the  rights  of  persons,  and  to  secure  justice  between  man 
and  man.  The  judgment  of  the  court  below  will  be  reversed  and  the  cause 
remanded.    It  is  so  ordered. 


Franoo-Texan  Land  Co.  v.  Bousselet. 

{Supreme  Court  of  Texas.    April  10, 1888.) 

Spboifio  Perfobmxncb  — Rights  ov  Stogkholdbbs— Contbaot  to  Exchakob  Stook 

FOR  CORPOBATB  PrOPBRTT. 

The  charter  of  a  land  company  provided  that  ^'any  stockholder  shall  have  the 
rieht  to  exchange  hla  stock  for  lands  of  the  company  at  the  prices  fixed  by  the 
scnedole  made  by  the  executive  committee,  so  as  to  procure  a  pro  rata  division  of 
the  lands,  or  their  value,  among  the  stockholders.  **  HeUL  that  upon  the  offer  of 
the  stockholder  to  surrender  his  stocky  and  his  demand  of  designated  land,  and  the 
refusal  of  the  officers  to  convey,  he  is  entitled  to  specific  performance,  and  his 
rights  cannot  be  infected  by  a  subsequent  change  of  the  schedule  values. 

Appeal  from  district  court,  Parker  county. 

Action  for  specific  performance  by  A.  B.  Bousselet,  appellee,  against  the 
Franco-Texan  Land  Company,  appellant. 
Hoodf  Lafiham&  8tephen9p  for  appellant.    Harcfmrt  &  Balh  for  appellee. 
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Walkbr,  J.  The  charter  of  the  Franco-Texan  Land  Company,  incorporated 
under  the  laws  of  Texas,  with  principal  office  at  Weatherford,  Tex.,  (article  7,) 
provides  "that  each  share  of  stock  issued  by  said  company  shall  be. received 
on  payment  for  land  purchased  of  the  company  at  prices  fixed  by  the  board  of  v 
directors,  so  as  to  procure  a  pro  rata  division  of  the  lands,  or  their  value, 
among  the  stockholders."  The  by-laws,  article  54,  reads:  "Any  stockholder 
shall  have  the  right  to  exchange  hia  stock  for  lands  of  the  company  at  rates 
determined  by  the  board  of  directors,  according  to  the  schedule  made  by  the 
executive  committee,  so  as  to  procure  a  pro  rata  division  of  the  lands,  or 
their  value,  among  the  stockholders."  Article  66:  "Any  stockholder  shall 
have  the  right  to  exchange  his  stock  for  lands  of  the  company  at  the  prices 
fixed  by  the  schedule  described  in  article  54, "  etc.  On  the  face  of  the  certifi- 
cates of  stock  is  stipulated:  "This  certificate  is  receivable  at  the  office  of  the 
company  in  Texas  •  *  ♦  in  pa3rment  for  the  company's  lands  at  prices 
fixed  so  as  to  secure  a  pro  rata  division  of  the  lands,  or  of  their  own  value, 
among  the  stockholders. "  Lands  were  acquired  by  the  company.  Schedules 
of  the  land  and  of  rates  were  made  and  kept  in  the  office.  A  holder  of  gen- 
uine certificates  of  stock,  on  presenting  such  certificates  at  the  office  of  the 
company,  and  designating  from  the  public  schedules  of  the  company  the  lands 
desired  in  exchange  for  such  certificates  at  the  rates  specified,  is  entitled  to 
receive  such  lands,  and  to  have  title  thereto  made  to  him.  On  the  refusal  by 
the  officers  to  convey  such  lands,  and  receive  a  surrender  of  the  stock,  the 
holder  has  a  right  of  action  for  specific  performance.  Leach  v.  Fobes,  11 
Gray,  510.  Such  suit  is  not  a  suit  for  partition,  and  it  is  not  necessary  to  al- 
lege or  to  prove  that  such  published  schedules  were  so  adjusted  as  to  leave 
with  the  company  an  equal  pro  rata  of  lands  for  the  remaining  stockholders* 
As  between  such  stockholders  and  the  company  the  schedules  made  by  the 
directory  are  binding.  The  rights  of  such  stockholder  are  fixed  by  his  desig- 
nation and  offer  of  his  stock  for  surrender.  The  corporation,  after  snch  de- 
mand, could  not  affect  the  rights  of  such  stockholder  by  altering  the  values 
of  lands  upon  the  schedule.  From  which  it  follows  that  the  demurrer  to  the 
petition  was  properly  oveiruled.  The  motion  in  arrest  of  judgment,  and  the 
charge  asked  by  the  defendant  were  properly  refused;  and  the  alteration  in 
schedules  subsequent  to  the  suit  were  Irrelevant.  The  petition  set  out  the 
lands  demanded.  The  evidence  showed  a  demand  for  them.  The  verdict, 
considered  with  reference  to  the  issues  submitted,  was  sufficiently  certain. 
Touching  the  recovery  of  the  400  declared  dividend  no  assignment  of  errors 
covers  it.  The  alleged  newly-discovered  testimony  is  such  on  its  face  that  it 
is  evident  that  reasonable  diligence  on  part  of  the  defendant  would  have  led 
to  its  discovery.  There  is  nothing  in  the  record  to  show  that  the  corporation 
was  insolvent,  and  no  creditor  or  stockholder  is  complaining.  There  is  no 
error  in  the  record  requiring  reversal,  and  the  judgment  below  is  affirmed. 
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Ullman  et  cU.  V,  Jasper  et  aZ. 
(Supreme  Court  of  Texas.    April  12, 1888.) 

1.  MoRTOAOBs— What  CoN8TiTnTB&~AB80LUTB  Dbed. 

Where  there  is  evidenoe  that  a  oonveyance  of  land  was  intended  merely  to  secure 
a  debt,  the  land  to  be  reconyejed  upon  payment  of  the  debt,  the  question  as  to 
whether  such  an  arrangement  was  made  is  for  the  jury  under  proper  instructions.* 

2.  Homestead— Abandonment— Evidence. 

Evidence  that  a  deed  was,  by  agreement,  to  operate  only  to  secure  a  debt,  the 
land  to  be  reconveyed  upon  payment  of  the  same,  is  admissible,  in  an  action  involv- 
ing the  title  to  the  land,  it  having  been  reconveyed  as  i^greed  upon,  as  tending  to 
show  that  the  grantor  nad  not  abandoned  his  homestead  tnerein.' 
8.  Husband  and  Wipe— Wife's  Separate  Estate — Purchase  of  Realty  by  Wife. 

The  fact  that  a  husband  gave  his  note  for  a  lot  which  the  vendor  conveyed  to  the 
wife  does  not,  in  the  absence  of  fraud  or  collusion,  prevent  the  land  from  becom- 
ing the  wife's  separate  estate,  where  it  appears  that  the  wife  had  funds,  and  that 
the  husband  had  none,  and  that  it  was  the  expectation  of  all  parties  that  the  wife 
should  pay  for  the  lot. 

Appeal  from  district  court,  Hill  county. 

This  appeal  involves  the  ownership  of  lots  20,  21,  and  62  in  town  of  Hills- 
boro.  The  parties  W.  H.  and  Damaris  Grant  were  married  January  29, 1883, 
At  their  marriage  the  husband  had  but  little  property.  The  wife  owned  sev- 
eral tracts  of  land.  The  lands  were  quickly  sold.  With  about  8500  of  tbe 
wife^s  money.  Grant  bought  a  stock  of  groceries  from  plaintiffs,  paying  half 
cash,  and  balance  on  credit.  The  business  was  carried  on  in  the  tjusband's 
name.  The  money  realized  in  sales  was  deposited  in  bank  to  his  own  ac- 
count, as  was  the  money  he  received  from  the  sales  of  his  wife's  lands.  The 
common  fund  was  used  to  support  the  family,  and  was  drawn  upon  to  keep 
up  the  stock.  After  being  in  business  about  three  months.  Grant  bought  lots 
20  and  21,  taking  deed  to  himself;  the  deed  reciting  a  cash  payment  of  $258.50, 
and  the  assuming  by  Grant  of  a  note  of  $155.  In  his  testimony  Grant  stated 
these  payments  were  made  in  some  way  out  of  his  wife's  money.  Grant  and 
wife  used  these  lots  as  a  homestead,  their  dwelling  being  on  lot  21;  stables, 
etc.,  on  lot  20.  The  lots  were  inclosed  together,  and  without  partition.  No- 
vember 9,  1883,  Grant's  stock  of  goods  w  as  seized  under  attachment  sued  out 
by  Ullman,  Lewis  &  Co.  On  the  day  the  attachment  was  levied,  Grant,  by 
arrangement  with  Cox  &  Bell,  obtained  their  names  as  suretits  to  his  replevy 
bond,  and  thereby  received  possession  of  his  stock;  Giant  and  wife  executing 
to  them  a  deed  for  the  homestead,  in  consideration  of  their  note  for  ^00,  re- 
taining vendor's  lien,  and  bearing  10  per  cent,  interest.  At  this  time  Grant 
and  wife  resided  on  the  lots  21  and  20.  At  the  time,  it  seems  to  have  been 
understood  that,  if  Cox  &  Bell  should  be  released  from  the  replevy  bond,  they 
would  deed  the  property  back,  the  purchase-money  note  remaining  in  the 
hands  of  one  McKinnon,  as  security  for  Cox  &  Bell.  January  1, 1884,  Grant 
and  wife  moved  to  Hillsboro  and  took  charge  of  a  rented  hotel,  leaving  a  part 
of  their  household  goods.  Cox  &  Bell  never  took  possession.  January  29, 
1884,  they  conveyed  the  lots  to  Mrs.  Damaris  Grant  in  consideration  of  the 
cancellation  by  W.  H.  Grant  of  their  purchase-money  note.  March  1,  1884, 
Ullman,  Lewis  &  Co.  recovered  judgment  against  the  tirm  of  which  W.  H. 
Grant  was  partner.  An  abstract  of  the  judgment  was  filed  with  the  county 
clerk,  and  was  recorded  April  7,  1884.  On  April  7th,  Grant  placed  lu\nl>er 
upon  lot  20  for  a  tenant  Louse,  which  was  soon  thereafter  erected,  and  was 

» Bee  Booth  v.  Hoskins,  (Cal.)  17  Pac.  Rep.  225,  and  note. 

*ln  general,  as  to  what  Qonstltntes  an  abandonment  of  a  homestead,  see  Newman  v. 
Franklin,  (Iowa,)  28  N.  W.  Rep.  579,  and  note;  Newton  v.  Calhoun,  (Tex.)  4  S.  W. Rep. 
645;  McElroy  v.  Magoffin,  Id.  547;  Reece  v.  Renfro,  Id.  546;  Gates  v.  Steele,  (ArkJ  Id. 
53,  and  note;  Kaes  v.  Gross,  (Mo.)  8  8.  W.  Rep.  840;  Sanders  v.  Sheran,  (Tex.)  2  S.  W. 
Rep.  804;  Honaker  v.  Cecil,  (Ky.)  1  S.  W.  Rep.  392,  and  note;  Repenn  v.  Davis,  (Iowa,) 
34  N.  W.  Rep.  326;  Finley  v.  Saunders,  (N.  C.)  4  S.  E.  Rep.  516. 


Digitized  by  VjOOQIC 


764  BoxrmwwBnxBS  bbpobteb.  [Tex. 

occupied  by  a  tenant.  In  May,  1884,  Grant  and  wife  returned  to  their  resi- 
dence, and  thereafter  occupied  the  dwelling  on  lot  21,  and  stables,  etc.,  on  lot 

20,  as  before  their  removal.  April  9, 1884,  Grant,  for  his  wife,  bought  lots  61 
and  62,  which  lie  300  or  400  yards  from  his  residence.  They  were  unimproved. 
Grant  not  having  money  enough  of  his  wife's  funds  to  pay  for  both  lots,  and 
wishing  to  incumber  one  to  raise  funds  for  building  purposes,  paid  dl25, 
the  full  price,  for  lot  61,  and  executed  his  own  note  for  ilOO, — the  purchase- 
money  for  lot  62, — ^the  vendor  refusing  to  take  the  wife's  note.  The  deed  was 
to  the  separate  use  of  Mrs.  Grant,  and  retained  the  vendor's  lien  upon  the  lot 
not  paid  for.  July  16, 1884,  Grant  and  wife  conveyed  the  entire  property — 
lots  20,  21, 61,  and  62-^-to  defendant  Jasper,  in  consideration,  in  part,  of  other 
lands  which  were  conveyed  to  Mrs.  Grant's  separate  use.  In  August,  1884, 
plaintiff  caused  an  execution  to  be  levied  upon  the  lots,  and  on  the  first  Tues- 
day in  September,  1884,  the  lots  were  sold  under  execution,  the  plaintiff  be- 
coming the  purchasers.  They  sue  for  the  lots,  claiming  under  their  judg- 
ment lien  fixed  April  7th,  and  sale  in  September.  The  defendant  Jasper  made 
Grant  and  wife  parties.    The  pleadings  set  up  in  defense  that  the  lots' 20, 

21,  and  62  were  the  separate  property  of  Mrs.  Grant,  and  also  homestead 
rights.  On  the  trial  there  was  testimony  tending  to  show  that  the  lots  20  and 
21  were  paid  for  out  o£  the  separate  property  of  the  wife.  The  transaction  of 
the  purchase  of  lot  62,  as  given  above,  was  proved. 

B.  D,  TarlUmt  for  appellant.  W,  L,  Booths  8.  C  Upshaw,  and  Abbot  <6 
Ivey^  for  appellee. 

Walker,  J.,  {after  atating  tTie/acts  as  abow.)  It  is  unnecessary  to  no- 
tice the  numerous  assignments  of  error  relating  to  the  claim  to  the  lots  20  and 
21  as  the  separate  property  of  Mrs.  Grant.  A  careful  examination  of  the  rec- 
ord shows  that  the  trial  judge  was  sufficiently  careful  in  the  admission  of  tes- 
timony; and  that  the  burden,  by  tlie  law,  upon  the  wife  of  proving  satisfac- 
torily that  her  separate  funds  were  used  in  the  purchase,  was  presented  in  the 
charge.  Some  slight  errors,  resulting  perhaps  from  oversight,  appear,  which 
will  readily  be  corrected  on  another  trial. 

The  transaction  of  November  9th,  as  detailed  by  the  witnesses,  in  addition 
to  the  written  instruments  then  made,  was  properly  admitted  in  evidence. 
It  was  competent  to  show  the  attendant  circumstances,  and  the  more  extended 
agreement  of  which  the  deed  and  note  were  parts.  The  sufficiency  of  the 
parol  testimony  to  establish  such  further  agreement,  controlling  the  deed,  etc, 
was  for  the  jury. 

It  was  not  competent  for  the  court  to  determine  that  the  parol  testimony 
had  established  the  more  extended  agreement,  and  to  charge,  as  legal  effect  of 
it,  that  the  transaction  was  an  attempted  mortgage  on  the  homestead.  The 
court  charged  the  jury  'Hhat  the  instrument  executed  by  Grant  and  wife  to 
Cox  &  Bell  was  a  mortgage,  and  void  as  to  any  homestead  rights  the  wife 
may  have  had  in  the  property  so  conveyed. "  And  that  if  you  believe  "that, 
at  the  time  of  the  recording  of  the  judgment  in  the  office  of  the  county  clerk 
of  Hill  county,  W.  H.  Grant  and  his  wife  had  been  occupying  and  using  the 
prDperty,  or  any  part  of  the  same,  ^  *  *  for  the  purposes  of  a  homestead, 
then  j-ou  will  find  for  defendants  such  property,  if  any,  so  used  and  claimed 
by  them  as  their  homestead."  On  the  legal  effect  of  the  deed  to  Cox  &  Bell, 
taken  in  connection  with  the  subsequent  acts  of  the  parties,  the  plaintiff  asked 
the  following  charge:  "If  you  believe,  from  the  evidence  in  this  case,  that  on 
the  9th  day  of  November,  1888,  W.  H.  Grant  and  Damans  Grant  conveyed 
to  Cox  &  Bell  the  lots  Nos.  20  and  21,  in  controversy  in  this  suit,  in  consider- 
ation of  a  note  executed  by  Cox  &  Bell  to  W.  H.  Grant  for  eight  hundred  dol- 
lars, then  you  sue  instructed  that  said  conveyance  constituted  an  abandon- 
ment by  said  Grant  and  wife  of  any  homestead  claim  by  them  to  one  or  both 
of  said  lots,  for  the  purposes  of  the  suit;  and  if  you  further  believe  that  on 
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the  29th  day  of  January,  1884.  said  Oox  ft  Bell  conveyed  said  lots  to  Bamaris 
Grant  in  consideration  of  the  cancellation  by  W.  H.  Grant  of  their  said  note 
to  him,  said  property  would,  by  said  conveyance,  presumably  become  the  com- 
munity property  of  W.  H.  and  Damaris  Grant ;  and  If  you  further  believe  that 
on  the  7th  day  of  April,  1884,  the  plaintiffs  herein  fixed  a  judgment  lien  on 
the  real  estate  of  W.  H.  Grant,  and  if  you  further  believe  that  on  said  7tb  day 
of  April,  1884,  said  W.  H.  Grant  and  Damaris  Grant  were  not  living  on  said 
lots,  or  either  of  them,  occupying  the  same  as  a  homestead,  then  you  are  in- 
structed that  the  same  would  be  subject  to  the  excution  of  any  judgment 
against  W.  H.  Grant."  These  charges — those  given  and  that  refused— ^are 
alike  faulty.  The  charges  as  given  assumed  as  proven  the  state  of  facts  af- 
fecting the  deed  to  Ck>x  &  Bell,  while  that  refused  entirely  ignored  the  testi- 
mony to  the  explanation  of  the  purpose  of  the  deed.  It  was  the  duty  of  the 
court  to  submit  to  the  jury  the  testimony  as  to  the  alleged  arrangement  by 
Grant  with  Cox  &  Bell,  by  which,  if  proven,  the  deed  in  legal  effect  became  a 
mortgage,  with  instruction  as  to  the  effect  such  facts,  if  found,  would  have 
upon  the  statiu  of  the  property  as  the  homestead  of  Grant  and  wife;  and  on 
the  other  hand,  if  the  jury  should  ignore  the  other  or  further  facts  beyond  the 
written  instruments  executed,  then  the  legal  effect  of  the  written  instruments 
upon  the  rights  of  the  parties  should  have  been  given.^  It  does  not  appear  in 
the  record  that  lot  62  ever  was  used  as  part  of  the  homestead.  Upon  such 
state  of  facts,  the  charge  upon  homestead  rights  should  have  limited  to  lots 
20  and  21.  It  seems  that  these  lots  were  fenced  by  a  common  inclosure,  and 
were  used  together  as  a  residence, — the  dwelling,  on  lot  21;  the  stables,  etc., 
on  lot  20.  From  this  it  would  appear  that  the  temporary  occupation  of  the 
house  erected  on  lot  20  could  in  no  way  affect  the  rights  of  the  parties  if  home- 
stead rights  had  attached  to  any  part  of  the  inclosure.  Newton  v.  Calhown, 
68  Tex.  455,  4  S.  W.  Rep.  645.  The  transaction  by  which  Mrs.  Grant  ob- 
tained the  deeds  to  lots  61  and  62  does  not  necessarily  make  lot  No.  62  com- 
munity property.  The  wife  had  f  und»;  the  husband  had  none.  She  wished 
to  buy  the  lots,  and  contracted  for  them  partly  on  credit.  For  convenience, 
the  cash  payment  was  applied  to  one,  and  the  other  was  bought  wholly  on 
credit.  It  is  shown  that  the  note  of  the  husband  was  not  relied  upon;  neither 
she  nor  the  vendor  expecting  payment  to  be  made  by  him.  If  such  was  found 
to  have  been  the  contract,  in  absence  of  any  fraud  or  collusion,  there  is  noth- 
ing in  it  contrary  to  any  rule  of  law  or  of  public  policy.  If,  in  fact,  the  pur- 
chase was  by  her,  the  deecf  took  effect  in  conveying  the  lots  to  her  separate 
estate. 

A  question  is  raised  in  the  record  which  may  affect  the  rights  of  the  parties. 
It  seems  that  "the  index"  of  the  records  of  judgment  liens  was  objected  to, 
because  the  name  of  eachplaintiff  and  of  each  defendant  in  the  judgment,  etc., 
did  not  appear  on  the  iinex,  as  required  in  fixing  judgment  liens.  Bev.  St. 
arts.  3158,  8159.  This  is  not  necessary  to  be  passed  upon  in  this  case;  but  it 
is  remarked  that,  where  a  rule  is  given  by  act  of  the  legislature,  courts  are 
not  at  liberty  to  disregard  it,  or  to  attempt  to  avoid  its  effect,  when  applied 
to  a  state  of  facts  contemplated  by  it. 

For  the  error  in  the  charge  of  the  court,  as  above  stated,  the  judgment  be- 
low is  reversed,  and  the  cause  remanded. 
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Gabrett  et  ah  v.  Weaver. 
(Supreme  Court  of  Texas.    April  13, 1888.) 

1.  Public  Lands— Texas  Homestead  Entry. 

Where  a  party  made  application  for  a  tract  of  land  as  a  homestead  donation,  and 
made  some  improvements  on  the  land,  but  neither  he  nor  his  assignee  ever  liTed 
on,  or  caused  a  survey  of  the  same  to  be  made  within  the  time  required  by  law, 
held,  that  all  rights  acquired  under  such  application  were  lost. 

2.  Same. 

Under  Oen.  Laws  Tex.  Sp.  Sess.  1879,  p.  48,  placing  on  sale  separate  tracts  of 
public  lands  "containing  not  more  than  640  acres, "  in  certain  counties,  the  size  of 
the  separate  tracts  at  the  time  the  act  was  passed  determines  whether  or  not  they 
were  placed  on  sale. 
8.  Same— Unauthorized  Bale—Title  Aoquired. 

Where  a  party  makes  application  for  a  tract  of  land  under  Gen.  Laws  Tek.  Sp. 
Sess.  1879,  p.  48,  and,  under  such  application,  a  survey  is  made,  and  the  amount 
which  would  be  due  on  the  land,  if  it  were  authorized  to  be  sold,  paid  into  the  state 
treasury,  such  land  not  being  in  fact  authorized  to  be  sold  by  said  act,  such  parly 
acquires  no  right  as  against  a  subsequent  patentee  of  the  land. 

Appeal  from  district  court,  Kinney  county. 

This  was  an  action  of  trespass  to  try  title,  brought  by  J.  W.  Weaver,  as 
plaintiff,  against  Warren  Garrett,  E.  M.  Stotsenburg  and  his  wife,  A.  E. 
Stotsenburg,  as  defendants,  to  recover  160  acres  of  land.  There  was  a  judg- 
ment for  the  plaintiff,  and  all  the  defendants  appeal. 

Clamp  (&  Clamp,  for  appellants.  J,  A.  Ware,  Solon  Stewart,  and  West  A 
McQown,  for  appellee. 

Stayton,  C.  J.  This  action  was  brought  by  appellee  to  recover  160  acres  of 
land,  embraced  in  a  tract  of  640  acres,  patented  to  the  appellants  on  Decem- 
ber 10,  1883. 

There  are  many  assignments  of  error,  but,  without  considering  them  in 
detail,  we  will  notice  such  matters  aft  are  conclusive  of  the  rights  of  the  par- 
ties under  the  facts  shown  by  the  record.  The  appellants  holding  under  a  pat- 
ent in  no  way  shown  to  be  invalid  unless  the  appellee  shows  a  superior  right 
to  the  tract  sued  for,  having  its  origin  prior  to  the  date  of  the  patent,  the 
judgment  is  erroneous.     The  appellee  claims  such  prior  right  on  two  grounds: 

1.  One  Newbury  on  March  11,  1881,  made  application  for  the  land  in  con- 
troversy as  a  homestead  donation,  and  he  made  sope  improvements  on  it;  but 
neither  he  nor  the  appellee,  to  whom  he  soon  after  sold,  caused  a  survey  of 
the  land  to  be  made  within  the  time  prescribed  by  law.  Neither  Newbury 
nor  the  appellee  ever  lived  upon  the  land*  and  the  inference  from  the  record 
is  that  the  latter  owned  and  lived  on  other  land.  Waiving  a  consideration  of 
the  question  whether  the  land  at  the  time  Newbury  made  his  application  was 
not  appropriated  by  a  former  location  made  by  another  person,  but  subse- 
quently abandoned,  under  the  facts  stated  it  is  clear  that  whatever  right 
might  have  been  acquired  under  the  appliciition  made  by  Newbury  waa  lost. 
Rev.  St.  art.  8947. 

2.  On  February  17,  1882,  the  appellee  made  application  to  buy  the  land, 
under  the  provisions  of  the  act  of  July  14, 1879,  (Gen.  Laws,  Sp.  Sess,  p.  48.) 
Under  this  application  a  survey  was  made  May  16,  1882,  and  the  appellee 
subsequently  paid  into  the  state  treasury  the  sum  of  880.  If  the  land  was 
not  such  as  the  act  last  referred  to  authorized  to  be  sold,  this  is  conclusive 
against  the  rights  which  the  appellee  sought  to  acquire  through  bis  applica- 
tion, survey,  and  payment  of  money  into  the  state  treasury.  The  land  was 
situated  in  Kinney  county,  which  was  not  one  of  the  counties  in  which  public 
lands  generally  were  offered  for  sale  at  60  cents  per  acre,  by  the  act  referred 
to  and  the  amendment  thereto.  That  act  placed  all  the  vacant  and  unappro- 
priated land  in  counties  named  in  it  on  sale,  as  did  it  all  the  unappropriated 
land  situated  within  the  Pacific  reservation;  and  it  also  placed  on  sale  sepa- 
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rate  tracts  of  unappropriated  public  lands  sitnated  in  organized  oonnties,  but 
not  all  uni^propriated  lands  situated  in  such  counties.  Only  such  separate 
tracts  in  such  counties  as,  at  the  time  of  the  passage  of  the  act^  **  contained 
not  more  than  six  hundred  and  forty  acres,"  were  offered  for  sale.  The  size 
of  the  separate  tracts  in  such  counties,  at  the  time  the  act  was  passed,  de- 
termined whether  or  not  they  were  placed  on  sale;  and  the  fact  that  a  tract 
of  greater  area  than  640  acres  may  subsequently  have  been  lawfully  appro- 
priated to  private  ownership  to  such  extent  as  to  leave  less  than  that  area 
unappropriated  would  not  make  this  residue  subject  to  sale.  The  uncontra- 
dicted evidence  shows  that  the  land  in  controversy,  at  the  time  the  act  referred 
to  was  passed,  was  a  part  of  a  separate  tract  then  unappropriated,  and  em- 
bracing several  thousand  acres,  which  may  have  been  appropriated  subse- 
quently, by  virtue  of  valid  land  certificates,  until  not  more  than  640  acres  of 
the  separate  tract  remained  unappropriated  at  the  time  the  appellee  attempted 
to  purchase.  Such  a  state  of  facts  would  confer  upon  him  no  right  to  pur- 
chase under  the  act. 

The  appellee  never  having  acquired  the  right  to  the  land  under  the  appli- 
cation made  by  Newbury  for  a  homestead  donation,  and  having  no  right  to 
buy  the  land,  he  shows  no  fact  that  would  authorize  a  recovery  by  him.  The 
patent  through  which  the  appellants  claim  issued  under  a  survey  made  on  a 
location  of  date  December  2, 1882,  by  virtue  of  a  valid  land  certificate,  and  is 
presumptively  valid;  but,  whether  so  or  not,  the  appellee  shows  no  facts  au- 
thorizing him  to  question  its  validity  or  to  recover  the  land. 

The  judgment  of  the  district  court  will  be  reversed,  and  the  cause  re- 
manded.   It  is  so  ordered. 


Smith  et  al.  v.  Leaoh  et  al. 
(Supreme  Covrt  of  Texas,    April  17, 1888.) 

1.  Pbactioi  uf  Civil  Gabbs—Stipulatioks— Dibputxd  Boukbabt. 

Where  the  parties  to  an  action  to  try  title  to  land  stipulate  that  the  issue  is  one 
of  disputed  boundary;  that,  neither  party  shall  be  required  to  introduce  In  evidence 
his  daim  of  title ;  and  that,  if  the  land  in  controversy  is  found  to  be  north  of  a  given 
line,  plaintiffs  are  to  recover,  and,  if  south  of  soch  line,  defendants  to  recover,— the 
court  may,  under  the  stipulation,  eliminate  all  other  questions  in  reaching  his  oon- 
dusions. 

2,  Boundaries— Testimony  of  Surveyor— Compbtenot. 

On  an  issue  as  to  the  location  of  the  true  boundary  line  of  a  given  survey,  one 
who  assisted  in  making  the  survey  Is  competent  to  testify  as  to  now  it  was  made, 
so  as  to  enable  the  court  to  trace  the  course  of  the  surveyor;  the  evidence  of  such 
witness  not  contradicting  the  original  field-notes  of  the  survey. 

Commissioners'  decision.    Appeal  from  district  court,  Tarrant  county. 

Trespass,  by  J.  P.  Smith  and  others  against  Thomas  Leach  and  others,  to 
try  title  to  a  tract  of  land  300  feet  by  2,6&  feet,  claimed  by  plaintiffs  as  a  part 
of  the  Peter  Bouche  survey  in  Tarrant  county,  said  survey  being  168  by  1,900 
varas,  situated  and  patented  between  the  William  Welch  d20-acres  survey  on 
the  north,  and  the  J.  N.  Ellis  640-acres  survey  on  the  south.  Plaintiffs  ap- 
peal from  a  judgment  for  defendants. 

Hunter  &  Stewart,  for  appellants.    Furman  <§  Steadman^  for  appellees. 

AcKEB,  J.  Prior  to  the  trial  in  the  court  below,  the  parties  filed  the  fol- 
lowing agreement:  "It  is  agreed  that  the  issue  in  this  case  is  a  question  of 
disputed  boundary.  If,  under  the  law  and  evidence,  it  is  shown  that  the  land 
is  a  part  of  the  P.  Bouche  survey,  then  plaintiffs  are  entitled  to  recover  the 
same,  unless  defendants  are  held  to  be  entitled  to  the  land  under  their  plea  of 
limitation.  On  the  other  hand,  if,  under  the  law  and  evidence,  it  is  shown 
that  the  land  is  a  part  of  the  J.  N.  Ellis  survey,  then  the  defendants  are  en- 
titled to  judgment."  During  the  trial  the  following  agreement  was  filed: 
^'Here  it  was  agreed  that  neither  party  should  be  required  to  introduce  their 
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claims  of  title;  but  that.iif  it  was  found  that  the  land  in  controversy  lay  north 
of  the  true  north  line  of  the  J.  K.  Ellis  survey,  the  plaintiffs  would  be  en- 
titled to  recover,  and,  if  south  of  the  north  line  of  said  survey,  the  defend- 
ants should  recover."  The  land  in  controversy  is  300  feet  by  2,640  feet, 
claimed  by  appellants,  who  were  plaintiflte,  as  a  part  of  the  Peter  Rouche  sur* 
vey  of  168  by  1,900  varas,  situated  and  patented  between  the  W.  Welch  survey 
of  820  acres  on  the  north,  and  the  J.  N.  Ellis  survey  of  640  acres  on  the 
south.  Appellees,  who  were  defendants,  claimed  the  land  as  part  of  the  J.. 
N.  Ellis  survey.  The  Welch  survey  was  located  in  1866,  the  Ellis  survey 
was  located  in  1852,  and  the  Rouche  survey  in  1874.  The  only  conclusion 
found  by  the  court  was  ''that  the  land  in  controversy  ia  a  part  of  the  J.  N. 
Ellis  survey." 

The  first  assignment  of  error  relates  to  the  ruling  of  the  court  in  admit- 
ting in  evidence  the  deed  from  J.  F.  Ellis  to  Thomas  Leach,  which  was  of- 
fered in  support  of  the  plea  of  five-years  limitation,  and  which  was  objected 
to  by  appellants  upon  the  ground  that  it  had  not  been  duly  registered  because- 
there  was  no  official  seal  to  the  certificate  of  acknowledgment.  There  was  no- 
finding  by  the  court  upon  the  plea  of  limitation.  Under  the  agreements  en- 
tered into  between  the  parties,  the  conclusion  reached  by  the  court  eliminated 
all  other  questions.  If  the  land  was  part  of  the  Ellis  survey,  it  belonged  to- 
defendants,  and  their  plea  of  limitation  became  immaterial.  Conceding  the 
ruling  to  be  error,  it  could  not  have  affected  the  rights  of  appellants,  and 
would  not,  therefore,  justify  reversal. 

It  is  contended  that  the  court  erred  in  admitting  the  testimony  of  the  wit- 
ness J.  F.  Ellis,  who  was  present,  and  assisted  in  running  the  lines  of  the 
original  survey  of  the  Ellis  tract;  which  was  objected  to  upon  the  ground 
that  it  contradicted  the  surveyor's  field-notes  and  the  calls  in  the  patent.  The 
field-notes  call  to  begin  at  the  south-west  corner  of  the  Wameil  survey;, 
thence  south  3,000  varas;  thence  east  530  varas  for  the  north-east  comer  of  the 
Ellis  survey;  thence  west,  south-east,  and  north, — making  a  square  of  1900 
varas  on  each  side.  The  witness  testified  that  the  survey  was  run  from  a 
point  called  by  the  surveyor  the  south-west  corner  of  the  Wameil,  south-west 
to  a  point  where  the  Fort  Graham  road  crossed  a  ravine,  for  the  south-west 
corner  of  the  Ellis  survey;  thence  east,  north,  and  west,  1,900  varas  on  each 
line,  to  the  north-west  comer  of  the  Ellis.  The  survey  being  square,  the 
west  line  was  not  run.  The  field-notes  in  the  patent,  and  the  testimony  of 
the  witness,  agree  as  to  the  location  of  the  south  line  of  the  Ellis,  and  we  do- 
not  think  the  calls  and  field-notes  at  all  inconsistent  with  his  testimony.  It 
is  a  fact  of  general  notoriety  that  surveyors  do  not  always  write  their  field- 
notes  in  the  order  in  which  the  survey  was  actually  made.  They  frequently  re- 
verse the  calls,  making  the  beginning  corner  different  from  that  at  which  the 
survey  was  actually  l>egun.  The  contention  being  as  to  the  true  location  of 
the  north  boundary  line  of  the  Ellis  survey,  it  was  competent  for  the  witness- 
who  assisted  in  making  the  original  survey  to  testify  how  it  was  made,  and 
thus  enable  the  court  to  *'  trace  the  footsteps  of  the  surveyor. "  We  think  there 
is  no  error  in  the  ruling  here  complained  of. 

The  remaining  assignments  of  error  question  the  sufficiency  of  the  evidence. 
Without  reciting  or  discussing  the  testimony,  we  deem  it  unnecessary  to  say 
more  than  that,  in  our  opinion,  the  evidence  fully  sustains  the  finding  and 
Judgment  of  the  trial  court. 

Finding  no  error  in  the  record  requiring  reversal,  we  are  of  opinion  that 
the  Judgment  of  the  court  below  should  be  affirmed. 

Stayton,  0.  J.  The  report  of  the  commission  of  appeals  examined^  their 
opinion  adopted,  and  the  judgment  affirmed. 
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Hardin  9.  Sparks  et  al. 
{Sutn-eme  Cowrt  of  Texas.    April  13, 1888.) 

1.  Dkeps  —  ExBOunoN  ahd  Dklxtbrt  —  EviDEHCB  —  D«po8ition8  Usbd  ow  FoRwm 
Thiai^ 

A  grantor  admitted  making  a  deed,  but  testified  that  it  was  without  oonaiden^ 
tion,  and  obtained  upon  fraudulent  representations,  and  denied  that  he  gave,  in  a 
former  case,  a  certam  deposition  purporting  to  bear  his  genuine  signature.  It  ap- 
peared from  said  deposition,  which  was  then  read  in  evidence  without  opposition, 
that  the  grantor  had  testified,  with  the  deed  before  him,  that  he  executed  it  for  the 
purposes  and  considerations  therein  named.  Held  sufficient  to  prove  the  execution 
of  the  deed ;  the  signature  to  the  deposition  having  been  compared  with,  and  found 
the  same  as,  other  signatures  of  grantor  admitted  to  be  genuine. 

3.  Same— Records— Proof— Competency  of  Witness— Husbakd  and  Wife. 

A  deed  made  to  the  wife,  and  reciting  a  valuable  consideration,  oould  not  bo 
proved  for  record  by  the  husband  prior  to  act  Tex.  May  19, 1871. 

3.  HUSRAND  AND  WiFE— COMMUNITY  PROPERTY— CONVEYANCE  BY  HuSBAND. 

The  fact  that  a  husband,  who.  by  the  laws  of  Texas,  has  full  power  to  oonvey 
community  property .  assumed  also  to  convey  in  the  name  of  his  wife,  does  not 
ohani^e  the  effect  of  tne  deed. 

i.  Appeai/— Review— Objections  to  Evidence. 

A  party  seeking  to  raise  the  objection,  on  appeal,  that  a  witness  had  not  shown 
himself  qualified  to  testify  as  an  expert,  should  show  what  examination,  or  that  no 
examination,  was  made  to  test  his  qualification;  the  mere  statement  that  the  witp 
ness  had  not  so  qu^ified  not  being  sufficient. 

Appeal  from  district  court,  Montague  county. 

Action  of  trespass  to  try  title,  by  A.  B.  Hardin,  as  guardian  of  A.  B.  Me- 
Anally,  against  J.  W.  Sparks,  William  Jones,  and  others.  Judgment  for  de- 
fendants, and  plaintiff  appeals. 

Rugeley  d  Huff&nd  Earle  AdamSf  for  appellant.  Sparks  di  Smith  and 
Stephens,  Matlock  ds  Herbert,  for  appellees. 

Stayton,  C.  J.  This  is  an  action  of  trespass  to  try  title,  and  the  pariies 
plaintiff  and  defendant  all  claim  through  James  M.  Mills.  James  M.  Mills 
conveyed  to  William  McDaniel,  by  deed  of  date  March  8,  1859,  and  the  latter 
conveyed  to  the  father  of  appellant's  ward,  by  deed  of  date  March  8,  1859. 
These  deeds,  however,  were  not  recorded  until  January  19,  1885.  The  land 
was  patented  April  26,  1862.  On  August  18,  1868,  James  M.  Mills  conveyed 
the  land  to  M.  J.  McMillan,  who  was  at  that  time  the  wife  of  Neil  McMillan; 
and  the  deed  through  which  this  conveyance  was  made  recited  a  consideration 
of  $300.  There  was  nothing  in  this  deed  showing  facts  that  would  make  the 
property  conveyed  by  it  other  than  community  property;  and  it  was  witnessed 
by  Neil  McMillan  and  another,  and  by  the  former  proved  for  record,  and  re- 
corded on  July  30,  1874.  This  deed  is  not,  as  claimed  by  appellant,  a  quit- 
claim. On  April  13, 1871,  Neil  McMillan,  for  himself  and  wife,  in  considera- 
tion of  $1,000  actually  paid,  conveyed  the  land  to  William  Jones,  and  this 
deed  was  recorded  on  November  14,  1872.  The  defendants  other  than  Will- 
iam Jones  claim  under  regular  transfers  made  by  him.  The  cause  was  tried 
without  a  Jury,  and  the  court  found  that  William  Jones  had  no  notice,  at  the 
time  he  purchased,  of' the  conveyances  through  which  the  appellant  claims;, 
and  this  finding  is  fully  sustained  by  the  record. 

When  the  deed  from  James  M.  Mills  was  offered,  it  was  objected  to,  on  the 
ground  that  it  had  not  been  properly  authenticated  for  record,  and  on  the  fur- 
ther ground  that  its  execution  had  not  been  established  by  sufficient  evidence. 
The  instrument  was  proved  for  record  by  Neil  McMillan  prior  to  the  passage 
of  the  act  of  May  19, 1871 ;  and  as  he  would  not  then  have  been  a  competent 
witness,  the  deed  being  one  practically  to  himself,  we  are  of  the  opinion  that 
the  deed  was  not  properly  proved  for  record,  and  therefore  was  not  admissi- 
ble as  a  recorded  instrument.  It  is  unnecessary  in  this  case  to  consider 
v.Ts.w.no.lO— 49 
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whether,  under  the  laws  now  in  force,  a  grantee  may  be  a  subscribing  witness 
to  a  deed,  and  prove  it  for  record. 

Tlie  def>osition  of  James  M.  Mills  was  taken  in  the  case,  and  no  objection 
was  urged  to  Ids  testifying  as  to  tlie  execution  of  the  deed  on  the  ground  that 
tlie  proof  of  the  execution  of  tlie  deed  should  l>e  made  by  the  testimony  of  the 
subscribing  witness  otlier  than  Neil  McMillan,  or  some  reason  shown  why  that 
witness  was  not  called.  Mills  testified  that  he  executed  the  deed  toM.  J.  Mc- 
Millan, but  that  he  did  so  without  consideration,  and  upon  a  representation 
made  to  him  by  Neil  McMillan  that  he  liad  purchased  from  William  McDan- 
iel,  and  desired  the  deid,  to  make  the  chain  of  title  more  direct.  The  deed 
from  Mills  to  McDaniel  wjis  in  evidence  in  support  of  the  appellant's  right, 
and  it  wsis  not  questioned  that  it  bore  tlie  genuine  signature  of  James  M. 
Mills.  The  deposition  of  Mills  was  also  in  evidence,  having  been  taken  and 
used  by  the  appellant,  and  it  is  not  questioned  that  the  signatures  to  the  an- 
swers to  direct  and  cross  interrogatories  were  the  genuine  signatures  of  James 
M.  Mills.  All  of  these  original  papers,  as  well  as  the  original  deed  from 
Mills  to  M.  J.  McMillan,  under  order  of  court,  are  sent  up  with  the  record. 
In  tiUcing  the  deposit  on  of  Mills  in  this  case,  he  was  interrogated  about  a 
deposition  given  by  him  in  another  case;  and  that  deposition,  including  the 
Interrogatories,  was  made  a  part  of  the  interrogatories  he  was  called  upon  to 
answer,  and  it  related  to  the  execution  by  him  of  the  deed  to  M.  J.  McMillan. 
The  deposition  thus  taken,  including  the  interrogatories  and  answers  in  the 
former  deposition,  were  used  in  evidence  by  the  appellant,  and  therein  the 
witness  denied  that  he  ever  gave  the  former  deposition.  The  appellees  then 
read  in  evidence,  without  objection,  the  depositions  taken  in  the  former  case, 
in  which  Mills  is  shown  to  have  testified,  with  thedeed  from  him  toM.  J.  Mc- 
Millan before  him,  that  he  executed  it  for  the  purposes  and  considerations 
therein  named.  This  deposition  was  also  directed  to  foe  sent  up  with  the 
record,  and  appears  in  all  respects  to  have  been  biken  and  duly  certified  by 
an  authorized  otlicer,  and  it  also  purports  to  bear  the  genuine  signature  of 
James  M.  Mills.  Upon  this  evidence,  the  court  found  that  the  deed  from 
James  M.  Mills  to  M.  J.  McMillan  was  executed  by  the  former;  and  of  the 
correctness  of  this  finding  we  think  there  can  be  no  doubt,  looking  to  the  ev- 
idence of  Mills,  and  to  all  the  signatures  admitted  to  be  genuine.  The  par- 
ties placed  the  signatures  of  Mills  before  the  court  for  comparison.  Tliat  was 
made;  and,  if  we  were  to  disregard  the  direct  evidence  of  the  grantor  to  the 
fact  that  he  executed  the  deed  to  M.  J.  McMillan  through  which  the  ap- 
pellees claim,  there  is  not  the  slightest  reason  to  believe  that  the  conclu- 
sion of  the  court  is  not  fully  sustained  by  the  invited  comparison  of  hand- 
writing. 

A  Witness,  who  is  not  shown  to  have  qualified  himself  to  testify  as  an  ex- 
pert, was  permitted  to  give  his  conclusion  as  to  the  identity  of  the  person 
whose  name  appeared  to  the  several  instruments  to  which  we  have  referred, 
and  it  is  urged  that  this  was  error.  The  presumption,  in  the  absence  of  a 
statement  to  the  contrary  in  the  bill  of  exceptions,  is  that  the  court  satisfied 
himself  by  proper  inquiry  as  to  the  competency  of  the  witness  to  testify  as  an 
expert;  and  tlie  mere  statement  that  the  objection  was  on  the  ground  that 
the  witness  had  not  shown  himself  qualified  to  testify  as  an  expert  is  not 
enough  to  rebut  this  presumption.  A  party  who  seeks  to  raise  such  a  ques- 
tion should  show  in  a  bill  of  exceptions,  or  in  some  proper  manner,  what  ex- 
amination, or  that  no  examination,  Wiis  made  to  test  the  qualification  of  a 
witness  to  testify  as  an  expert.  If,  however,  the  testimony  of  the  witness 
had  been  erroneously  received,  we  would  not  feel  authorized,  in  view  of  all 
the  other  evidence  in  the  case  bearing  on  the  execution  of  the  deed  to  M.  J. 
McMillan,  to  revise  the  judgment;  for  if  the  testimony  of  this  witness  had 
been  excluded,  and.  on  the  other  evidence  bearing  on  the  question,  the  court 
had  reached  a  couclusion  other  than  it  did,  we  would  feel  constrained  to 
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hold  that  the  finding  was  without  evidence  to  sustain  it.  It  is  not  a  <Mise 
in  which  there  is  a  conflict  of  evidence  as  to  the  actual  execution  of  a  deed. 

Under  the  facts  presented,  Jones  was  autiiorized  to  rely  upon  the  fact  that 
the  land  was  community  property,  belonging  to  iKeil  and  M.  J.  McMillan, 
husband  and  wife.  The  former  had  full  power  to  convey  it;  and  the  fact 
that  he  assumed  to  convey  in  the  name  of  his  wife,  as  well  as  himself,  neither 
adds  to  nor  withdraws  from  the  deed  the  full  eifect  tliat  would  be  given  to  it 
had  it  only  purported  to  be  executed  by  him.  As  before  said,  the  deed  from 
James  M.  Mills  to  M.  J.  McMillan  was  not  a  mere  quitciaim,  and  it  therefore 
becomes  unnecessary  to  consider  whetlier  a  person  claiming  under  a  quitclaim, 
in  his  chain  of  title,  is,  under  all  circumstances,  affected  with  notice  of  out- 
standing superior  rights,  and  precluded  from  any  protection  as  an  innocent 
purchaser.  It  may  be  true,  were  the  question  now  between  Neil  and  M.  J. 
McMillan  and  the  appellant,  that  facts  exist  which  would  require  a  judgment 
for  the  latter;  but,  however  this  may  be,  William  Jones  is  shown  io  have 
purchased  the  property  from  one  holding,  apparently,  the  legal  title,  and 
therefor  to  have  paid  a  sum  not  shown  to  be  less  than  its  reasonable  value; 
and  this  without  any  notice  whatever  that  the  appellant  or  any  other  person 
had  any  claim.  Under  such  facts,  he,  and  those  who  claim  under  him,  are 
entitled  to  protection  against  the  claim  the  appellant  now  asserts.  The  law 
furnishes  to  tlie  appellant,  and  the  person  through  whom  he  claims,  a  means 
through  which  all  persons  would  be  affected  with  notice  of  the  right  now  as- 
serted, and,  if  the  right  once  existing  has  been  lost,  it  is  attributable  to  the 
failure  to  ude  those  means  which  the  law  declares  shall  operate  a  loss  of  the 
right  when  an  innocent  purchaser  acquires  a  right 

There  is  no  error  in  the  judgment,  and  it  will  bo  affirmed. 


Moore  t>.  Stewart. 

(Supreme  Court  of  Texas,    December  2, 188t.) 

1.  BotnnJARTEfl— (Contiguous  Survbts. 

The  burden  of  proof  is  on  one  claimhig  a  strip  of  land  between  two  surveys  caU- 
ing  for  each  other  to  show  that  there  is  a  vacancy,  and  the  mere  fact  that  there  is 
a  slight  excess  in  area  in  one  or  more  of  the  surveys  than  called  for  is  not  sufficient 
to  show  a  vacancy. 
S.  Same— Courses  and  Distances. 

The  north  line  of  a  survey  was  not  marked  on  the  ground,  and  its  location  was  in 
dispute.    The  side  lines  were  marked,  but  the  soutl^  line  was  not    Held^  that 
measurement  by  course  and  distance  called  for  in  the  survey,  from  the  south  line, 
was  not  the  best  method  of  locating  the  north  line. 
8.  Same— Evidence— PiEU)-NoTE8  or  Survey. 

Plaintiff  claimed  a  strip  of  land  between  what  he  contended  was  the  north  line  of 
d^fendanV»  survey,  and  the  south  line  of  B.'s  survey.  Defendant  claimed  that  his 
north  line  and  B.*s  south  line  were  Identical.  HeldL,  that  the  field-notes  of  B.'s  sur- 
vey, calling  for  defendant's  north  line  as  B.'s  south  line,  were  admissible  as  tend- 
ing to  show  the  true  location  of  the  line  in  dispute. 
4.  Tenancy  in  Common— Possessory  Action  by  Tenant  in  Common. 

One  tenant  in  common  of  a  tract  of  land  may  recover  the  whole  m  trespass  to  try 
Utle  against  a  mere  stranger  who  does  not  connect  himself  with  the  title. 

Commissioners*  decision.    Appeal  from  district  court.  Falls  county. 

James  M.  Stewart  brought  this  suit  to  recover  of  Robert  Moore  640  acres  of 
land  patented  to  Soloman  Squires  on  the  30th  of  August,  1845.  Defendant, 
Moore,  answered,  claiming  97  acres  of  land  as  a  pre-emption,  which,  he  says, 
lies  between  the  Squires  survey  and  the  Burkett  survey.  Plaintiff  contends 
that  there  is  no  vacancy  between  these  surveys.  The  true  location  of  the 
north  line  of  the  Squires  survey  is  the  main  question  in  the  case.  It  is  a 
square  survey,  calling  to  be  1,900  varas  each  way,  made  in  May,  1845.  The 
Burkett  survey  calls  for  the  north  line  of  the  Squires  as  its  south  line.  It  is 
here  tliat  defendant  claims  there  is  a  vacant  strip  of  land  267  varas  wide,  run- 
ning  the  whole  length  of  the  line.    The  Burkett  land  was  surveyed  in  June 
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1847.  The  Squires  land  begins  at  the  N.  E.  comer  of  surrey  made  for  Hop- 
kins for  its  S.  E.  corner,  from  which  an  elm  bears  N.,  2S  W.,  8  varas;  thence 
S.,  60  W.,  1,900  varas,  to  the  N.  W.  comer  of  the  said  Hopkins  survey,  (no 
witness  trees;)  thence  N.,  28  W.,  1,900  varas,  (corner  in  the  prairie |)  thence 
N.,  62  E.,  1,900  varas  to  corner,  (no  bearings;)  thence  S.,  28  E.,  at  700  varas» 
pass  the  N.  W.  comer  of  a  survey  for  C.  H.  Stemes,  at  1,900  varas,  the  be- 
ginning. The  Burkett  survey  begins  at  the  K.  E.  corner  of  the  Squires  sur* 
vey  for  its  S .  E.  corner,  from  which  it  calls  for  witness  trees.  An  elm,  marked 
•'B,'^  bears  S.,  2  E.,  3  varas;  and  another,  marked  "C,"  bears  S.,  48  W.,  5 
varas;  thence  S.,  62  W.,  1,900  varas  to  the S.  W.  comer,  from  which  an  elm, 
marked  "M,"  bears  N.,  55  W.,  55  varas;  and  another,  marked  ''N,"  bears 
N.,  74  W.,  25  varas;  thence  N.,  28  W.,  1,900  varas,  to  the  N.  W.  comer, 
from  which  a  gum-elastic,  marked  "S,"  bears  N.,  50  W.,  4  varas;  thence  X.» 
62  E.,  750  varas  to  a  creek,  1,710  varas,  to  a  branch,  1,900  varas,  to  the  ^. 
E.  comer,  from  which  a  china  tree,  marked  ''O,"  bears  S.,  58  E.,  45  varas, 
and  another,  marked  "M,"  bears  S..  49  E.,  55  varas;  thence  S.,  28  E.,  1,765 
varas,  to  the  creek,  1,900  varas,  to  the  beginning.  The  following  sketch  will 
show  the  relative  position  of  contiguous  surveys,  all  running  on  same  courses, 
on  similar  lines,  as  the  Squires  and  Burkett: 


Qvaj, 
Jan*.  »47. 

Bvrtwtk 

M&rkadlliit. 

Hogu. 

•47. 

B.  B.  eor.  of  ike  Hogaa  IdMitlied. 
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▲diteBOiL 

•47. 
May. 

Moora**  Fre^mptlon. 

Sqvirw. 
ltaj.'4B. 

1 
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FarrtU. 
JUAA,  '47. 

ira&eha. 

Steraat. 
May. '41. 

Fisher. 
Jhb«.'4S. 

1 

1 

CM  marked  Ha*.      | 

-•••^••s 

1 

BopUns. 

Fofts. 
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'    (JQni^idmtlM^i 

JamM.   '46. 

George  B.  Erath  made  the  surveys  dated  !n  1845,  and  Oeorge  Green  made  those 
of  date  1847.  The  east  line  of  the  James,  the  Hopkins,  the  Squires,  and  the 
Burkett  surveys,  separating  them  from  Sternes,  the  Adrianee,  and  the  Hogan 
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surveys,  is  a  continuous  line,  and  identified  by  marks;  and  the  same  is  true 
of  the  west  line  of  the  James,  the  Hopkins,  the  Squires,  and  the  Burkett  sur- 
veys, dividing  them  from  the  Gray,  the  Ferrell,  the  Fislier,  and  the  Folks 
surveys.  The  S.  £.  comer  of  Hogan's  land  is  identified;  so  is  the  S.  £.  corner 
-of  Sternes',  and  the  S.  W.  corner  of  James\  No  cornei-s  are  found  at  the  N. 
£.  and  X.  W.  of  the  Squires  survey,  and  none  are  called  for.  There  is  an  old 
marked  line  beginning  135  varas  S.,  28  £.,  from  the  creek,  called  for  on  the 
east  line  of  the  Burkett  land,  and  running  S.,  62  W.,  across  to  the  east  line 
of  the  Gray  survey.  The  distances  from  the  N.  W.  corner  of  Burkett's  sur- 
vey to  the  creek,  called  for  in  its  north  line,  are  found  to  be  correct;  and  the 
distance  from  its  N.  E.  corner  on  the  east  line,  1.765  varas,  to  the  creek,  is  cor- 
rect; and  continuing  the  east  line  south  of  the  creek  135  varas,  for  comple- 
ment of  distance,  stumps  of  elm  trees  are  found, — the  same  kind  called  for  in 
Burkett's  survey.  No  bearing  trees  are  found  at  S.  W.  corner  of  the  Burkett 
aurvey,  where  the  south  line  intersects  Gray's;  but  100  varas  S.,  28  £.,  the 
<K>rner  of  Gray's  is  found,  and  its  north  line,  on  which  the  creek  is  called  for, 
is  found  at  the  proper  distance.  The  lines  of  Ferrell's  survey  are  found,  and 
there  is  a  space  of  250  varas  between  the  south  line  of  Ferrell's  and  the  north 
line  of  Fisher's;  about  the  same  as  contended  for  by  defendant  between  the 
Squires  and  the  Burkett  survey.  The  Fisher,  Folks,  Hopkins,  Sternes,  James, 
and  Mancha  surveys  were  all  made  at  the  same  time  (1845)  by  Surveyor 
Erath;  and  the  Adriance,  Hogan,  Burkett,  Ferrell,  and  the  Gray  surveys  were 
made  by  Surveyor  George  Green  in  1847,  at  the  same  time.  The  S.  E.  corner 
of  the  Sternes  survey  is  identified.  There  are  no  corners  standing  on  any  of 
the  surveys  south  of  Burkett's  to  Deer  creek.  The  county  map  of  Falls 
county  for  1874  shows  no  vacancy  between  the  Squires  and  Burkett  surveys. 
Moore's  application  for  survey  under  pre-emption  law  was  made  June  14, 
1879. 

There  was  a  trial  by  jury,  and  verdict  for  the  plaintiff  for  the  land,  and 
^138.80  rent;  and,  under  defendant's  claim  for  value  of  improvements  in  good 
faith,  the  value  of  the  improved  land  was  assessed  at  $1,455,  the  uniraprovM 
land  was  assessed  at  $970,  and  the  improvements  at  $485.  Judgment  accord- 
ingly. Plaintiff  entered  a  remit titur  oi  $100  rent.  Defendant  appealed.  At 
the  request  of  plaintiff,  the  court  gave  the  following  instruction:  "Plaintiffs 
asked  the  court  to  instruct  the  jury  that  if  the  field-notes  of  the  Squires,  Burkett, 
Sternes,  Adriance,  and  other  surveys  called  for  said  surveys  to  be  contiguous 
and  adjoining  each  other,  forming  a  block  of  conne^ng  surveys,  then,  in  such 
x^ase,  the  burden  of  proving  that  such  call  is  a  mistake  is  upon  the  defendant 
in  this  case  to  show  that  call  was  a  mistake;  and  the  mere  fact  that  a  slight 
excess  is  found  in  the  length  of  the  lines  or  quantity  of  land  called  for  in  any 
one  or  more  of  said  surveys  will  not  be  sufficient  to  establish  such  mistake. 
But  you  may  look  to  all  the  facts  and  circumstances  in  evidence  before  you, 
in  determining  the  question  as  to  whether  the  said  surveys  do  or  do  not  join 
each  other."  The  giving  of  this  instruction  is  assigned  as  error,  and  the  re- 
fusal of  the  court  to  give  instructions  asked  by  defendant  was  also  assigned 
^is  error.  The  charge  asked  and  refused  was  as  follows:  "The  defendant  asks 
the  court  to  charge  the  jury  that  if  they  believed,  from  the  evidence  in  this 
oaSe,  that  the  north  line  and  corners  of  the  Squires  survey  were  never  actu- 
ally run  and  marked  on  the  ground  by  the  original  surveyor,  but  were  called 
for  by  estimate  or  calculation,  then  and  in  that  event  you  will  fix  and  de- 
termine the  said  north  line  and  corners  of  the  Squires  survey  according  to  the 
course  and  distance  given  in  the  patent  from  the  south  line  or  corners  of  the 
aame."  The  fourth,  fifth,  and  sixth  assignments  of  error  are  as  follows: 
"The  court  should  have  instructed  the  jury  to  find  for  defendant,  because 
plaintiff  had  failed  to  prove  title  to  the  entire  tract  of  land  in  controversy,  as 
■claimed  in  their  pleading,  but  had  shown  title  to  only  an  undivided  interest 
therein.     The  court  erred  in  rendering  judgment  for  the  plaintiffs  for  the  en- 
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tire  tract  of  land  in  controversy,  when  they  proved  title  to  only  an  andivided 
interest  therein,  and  claimed  in  tlieir  pleadings  title  to  the  whole.  The  court 
erred  in  admitting  in  evidence  the  deed  from  Thos.  W.  Pierce  to  Wra.  M.  Cooko 
for  an  undivided  interest  in  the  land  in  controversy,  for  the  reasons  set  out 
in  defendant's  bill  of  exceptions  No.  2,  to-wit,  because  it  appeared  from  the 
face  of  said  deed  that  the  property  attempted  to  be  conveyed  was  the  separate 
property  of  his  wife,  Catlierine  Cornelia  Pierce,  nee  Cooke,  and  that  said  Cath- 
erine Cornelia  was  dead  at  the  time  said  deed  was  executed,  and  and  there 
was  no  proof  timt  said  Pierce  was  ttie  heir  of  his  said  wife."  In  plaintiff** 
deraignment  of  title  there  was  a  deed  of  J.  S.  Sullivan  for  the  original  Squires 
certificate  to  Catherine  N.  C^oke,  wife  of  Abner  Cooke,  both  of  whom  are  a<l- 
mitted  to  be  dead,  and  deeds  to  plaintiff  from  three  of  the  five  heirs  of  said 
Catherine, — all  read  in  evidence;  and  deed  of  Thomas  W.  Pierce,  surviving 
husband  of  his  deceased  wife,  Catherine  Cornelia,  who  was  an  admitted  heir 
of  Catherine  Cooke,  was  read,  over  objection  of  defendant,  there  being  no  evi* 
dence  as  to  whether  she  left  heirs  or  not,  or  any  evidence  as  to  the  rights  of 
the  surviving  husband.  The  plaintiff  only  read  conveyances  to  him  of  three 
of  the  Cooke  heirs,  besides  Pierce's  deed.  The  eleventh  and  twelfth  errors  as- 
signed are  that  the  verdict  of  the  jury  was  contrary  to  and  against  the  evi- 
dence, and  against  the  law.  The  sixteenth  assignment  is  that  the  court  errt^d 
in  admitting,  over  defendant's  objection,  the  Burkett  field-notes.  Xo  other 
errors  are  noticed  in  appellant's  brief,  and  are  presumed  to  be  abandoned. 
Martin  &  Dickinson,  for  appellant.     Goodrich  &  Clarkson,  for  appellee. 

CoLLAKD,  J.,  {after  stating  the  facts.)  The  charge  of  the  court  complained 
of  in  the  first  assignment  of  error  is,  in  our  opinion,  correct,  under  the  facts 
of  the  Ciise.  The  burden  was  upon  the  party  claiming  the  vacancy  between 
the  surveys  calling  for  each  other  to  show  it.  The  east  and  west  lines  of  the 
tier  of  sections,  from  and  including  the  Jamos  to  the  Burkett,  were  marked, 
and  the  lines  were  continuous  to  the  north  boundary  of  the  Burkett.  The 
Squires  was  constructed  on  the  north  line  of  the  Hopkins,  and  the  Burkett,. 
made  two  years  afterwards,  was  constructed  on  the  north  line  of  the  Squires. 
There  was  evidently  no  intention  to  leave  any  vacancy  between  the  squires 
and  the  Burkett.  Green,  the  surveyor  who  made  the  Burkett  survey,  de- 
clared that  the  Burkett  commenced  at  the  north-east  corner  of  the  Squires^ 
and,  running  the  course  and  distance  called  for  in  the  Squires  north  line, 
called  for  its  north-west  darner,  and  by  comparison  of  the  calls  for  creeks  it  is 
seen  that  he  was  accurate  as  to  distances  between  creeks  and  lines.  There  i& 
an  old  line  where  the  plaintiff  claimed  the  Squires  north  line  to  be,  accepted 
by  the  defendant  as  the  south  line  of  the  Burkett.  and  supposed  to  have  been 
run  by  Qreen  in  making  the  original  survey  of  the  Burkett.  His  act  and 
declaration  that  this  was  the  north  boundary  line  of  the  Squires  should  be  al- 
lowed to  stand  until  the  contrary  is  made  to  appear.  It  is  the  best  and  most 
satisfactory  evidence  of  the  locality  of  the  line  to  be  found  in  the  record.  The 
fact  that  there  was  an  excess  in  the  distance  from  the  north  to  the  south  lines 
of  the  Squires  is  explained  by  the  fact  that  about  the  same  ratio  of  error  is 
found  from  the  south-west  corner  of  the  James  to  Deer  creek,  and  thence  on 
to  the  Burkett  south  line,  and  the  further  fact  that  there  is  an  excess  of  150 
to  180  varas  from  the  established  east  and  west  lines  of  all  these  sections  from 
the  .James  to  the  Burkett,  inclusive.  We  consider  the  language  of  Associate 
Justice  Stayton,  in  the  case  of  Freeman  v.  Mahoney,  not  only  applicable  to 
thiscase,butasoundexpositionof  the  law  of  all  such  cases.  He  says:  ''When 
we  take  into  consideration  the  fact  that  all  these  surveys  were  made  many 
years  ago,  and  that  the  surveyors  who  made  them  in  all  probability  saw  the 
country  when  the  natural  objects  called  for  in  the  Chambers  grant  still  ex* 
isted.  we  are  not  authorized  to  believe  that  they  made  statements,  under  tlieir 
official  oaths,  which  they  did  not  know  to  be  true,  upon  proof  of  the  simple 
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fact  that,  to  make  the  upper  line  of  the  Chambers  grant  where  it  was  so  de- 
clared to  be,  the  grant  would  be  to  a  trifling  extent  wider  than  stated  in  the 
field-notes.  It  rested  with  the  plaintiff  to  show  that  the  c^ill  for  the  northern 
line  of  the  Chambers  as  the  southern  boundaiy  of  the  Rice  was  a  mistake. 
He  who  at  this  date,  when  lands  liave  become  valuable,  and  those  who  origi- 
nally surveyed  them  have  passed  away,  makes  a  location  between  grants  which 
surveyors  who  originally  surveyed  them,  more  than  30  years  ago,  under  their 
oflScial  oaths  declared  to  be  contiguous,  should  come  prepared  with  evidence 
which  will  clearly  show  that  such  declarations  were  made  in  mistake,  and 
such  testimony  must  consist  of  something  more  than  that  one  or  both  the 
grants  will  be  slightly  in  excess  of  the  area  called  for.**  57  Tex.  626.  At 
the  north-west  corner  of  the  Squires,  Erath  called  for  prairie,  and  at  the  same 
corner  Green  called  for  one  elm  55  vanis  off,  and  another  25  varas  off.  At 
the  north-east  corner  of  the  Squires,  Erath  called  for  no  bearings;  white 
Green  designated  the  same  corner  by  one  elm  2  varas  off,  and  one  43  varas 
off;  and  this,  it  is  contended,  shows  that  Green,  in  making  the  Burkett  sur- 
vey, was  not  at  the  corners  of  the  Squires.  It  is  true  that  some  weight  should 
be  given  to  this  circumstance,  but  it  would  not  be  conclusive.  The  jury 
might  still  correctly  find  that  the  corners  were  identical.  They  might  find 
that,  where  the  beating  trees  are  55  and  25  varas  from  the  corner,  the  sur- 
veyor would  be  justified  in  calling  for  prairie;  and  the  fact  that  no  bearing 
trees  were  called  for  at  the  other  corner  would  not  preclude  them  from  find- 
ing that  the  corners  called  for  by  the  two  surveyors  were  identical.  The  cor- 
ners called  for  in  the  Burkett  were  not  found.  There  was  an  old  marked  line 
found  there,  and  at  one  of  the  corners  the  stumps  of  trees  of  the  same  kind 
called  for  in  the  Burkett  were  found.  Thus  we  see  that  there  is  but  little 
proof  upon  which  to  base  the  conclusion  that  the  line  there  found  is  not  the 
common  line  between  the  two  surveys,  and  but  little  evidence  to  overcome 
the  declaration  of  Green  that  the  line  was  a  common  line.  We  find  that 
there  is  not  sufficient  testimony  to  justify  the  supposition  that  there  was  error 
in  the  charge  of  the  court  that  the  burden  of  proof  was  upon  the  defendant  to 
show  that  there  was  a  vacancy  between  the  two  surveys.  He  was  correct 
in  telling  the  jury  that  the  burden  was  on  defendant  to  show  there  was  a 
vacancy.  After  the  rule  in  such  cases  was  correctly  stated,  the  court  in- 
structed the  jury  to  look  to  all  the  facts,  to  determine  the  question  of  vacancy 
between  the  two  surveys.    We  think  the  whole  charge  as  given  was  correct. 

We  cannot  say  there  was  error  in  the  refusal  of  the  court  to  give  the  in- 
struction asked  by  the  defendant.  If  the.south  line  of  the  Squires  had  been 
known  and  certainly  identified,  and  had  there  been  no  lateral  lines  or  other 
means  of  identifying  the  Squires  except  by  the  south  line,  then  course  and  dis- 
tance from  the  south  line  would  have  been  the  next  most  certain  method  of 
fixing  the  north  boundary.  The  south  line  of  the  Squires  was  not  fixed  on  the 
ground  by  marked  comei-s  or  lines;  and,  if  the  line  cjilled  the  "North  Line** 
of  the  Burkett  was  not  the  north  line,  then  the  lateral  lines  might  have  been 
resorted  to,  to  fix  the  locality  of  the  Squires.  The  east  and  west  lines  were 
marked,  and  found  on  the  ground,  on  all  these  surveys,  from  the  James  south 
line  north.  The  rules  in  the  charge  asked  were  not  the  next  best  mode  of  estab- 
lishing the  Squires.  It  would  extend  from  the  south  line,  wherever  it  was, 
along  north  between  its  lateral  lines  as  far  as  they  extended,— to  the  Burkett, 
if  necessary;  or  it  might  be  established  by  the  side  lines,  or  even  one  of  them. 
The  south  line  was  not  necessarily  the  base  line  to  construct  the  survey  upon 
when  the  other  line  could  be  found  on  the  east  and  west,  and  the  south  line 
not  definitely  fixed.  The  fourth,  fifth,  and  sixth  assignments  of  error  are  not 
well  taken. 

It  has  been  so  often  decided  by  our  supreme  court  that  one  tenant  in  com- 
mon can  recover  in  trespass  to  try  title  against  a  mere  trespassor,  a  wrong- 
doer, and  a  stranger,  that  it  needs  no  discussion ;  and  this  has  been  held  after. 
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as  well  as  before,  the  adoption  of  the  Revised  Statutes.  Pitcher  v.  Kirk,  55 
Tex.  209;  Cro/t  v.  liniwf,  10  Tex.  520;  Guilford  v.  Love,  49  Tex.  715;  Hotverv 
V.  Peterson,  59  Tex.  216;  Ney  v.  Mumme,  66  Tex.  268.  When  the  plaintiff 
shows  title  from  the  government  to  an  undivided  interest  in  the  land  in  suit, 
he  can  recover  the  whole  survey  from  one  who  does  not  connect  liimself  with 
the  title.  The  defendant  could  not  acquire  any  rights  as  against  the  true 
owners  by  an  attempt  to  pre-empt  land  that  had  already  been  patented  by  the 
state.  The  plaintiff  deraigned  title  from  the  sovereignty  of  the  soil  to  at  least 
three-fifths  undivided  interest  in  the  land  in  suit,  and  had  the  right  to  main- 
tain the  suit  against  the  defendant,  who  was  a  stranger  to  the  title,  and  a 
trespasser.    Pilclur  v.  Kirk,  55  Tex.  209. 

There  was  no  error  of  the  court  in  admitting  the  field-notes  of  the  Burkett 
survey.  There  could  have  been  no  intelligent  disposition 'of  the  case  without 
the  Burkett  field-notes.  It  could  not  be  known  whether  there  was  a  vacancy 
between  the  Squires  and  the  Buikett  without  the  field-notes  of  the  latter  sur- 
vey. The  defendant  could  not  complain  that  these  field-notes  were  admitted. 
He  claimed  the  land  supposed  to  have  been  unappropriated  between  the  two 
surveys,  and  they  were  admissible  upon  the  issue  he  made  in  the  case.  BUt 
they  were  properly  admitted  upon  the  case  made  by  the  plaintiff;  he  having 
the  right,  as  before  explained,  to  show  by  them  the  recognition  of  the  north 
line  of  the  Squires  by  the  call  in  the  Burkett  for  that  line.  Suppose  these 
field-notes  had  not  been  offered,  there  would  then  have  been  no  room  to  doubt 
that  the  old  marked  line  found  upon  the  ground  was  the  north  boundary  of 
the  Squires.  The  defendant  was  in  no  position  to  object  to  their  admissi- 
bility.    The  eleventh  and  twelfth  assignments  of  error  cannot  be  sustained^ 

The  instructions  of  the  court  submitted  the  issues  fairly  to  the  jury,  and 
the  evidence  fully  supported  the  verdict.  There  was  no  error  in  the  judg- 
ment, and  it  should  be  affirmed. 

Willie,  C.  J.  Beport  of  the  commission  of  appeals  examined*  their 
opinion  adopted,  and  the  judgment  afiirmed. 


Houston  &  T.  C.  By.  Co.  a  Hester  et  al. 

{Supreme  Court  of  Texas.    April  10, 1888.) 

Carriers— CJoMMON  Carrier  of  Goods— Injuries  to  Livb-Stook—TriaI/— Verdict- 
Presumption  ON  Appeal. 

Injuries  to  cattle  in  shipping  resulted  partly  from  the  acts  of  the  owners  in  over- 
crowding the  cars,  and  partly  from  acts  of  the  carrier.  The  jury  In  the  action 
against  the  carrier,  havmg  been  instructed  that  plaintiffs  wero  not  entitled  to  ro- 
cover  for  damages  res\ilting  from  overcrowding,  rendered  a  general  verdict  for 
plaintiffs  in  a  sum  not  greater  than  the  damages  claimed  as  resulting  from  acta  of 
the  carrier.  Helcl^  that  the  jury  must  be  presumed  to  have  considered,  in  estimat- 
ing damages,  only  such  facts  as,  under  the  charge,  would  fix  liability  on  the  car- 
rier. 

Appeal  from  Grayson  county  court. 

Action  for  killing  and  injuring  stock  in  shipping,  by  G.  B.  Hester  and 
others  against  the  Houston  &  Texas  Railway  Company.  Judgment  for  plain- 
tiffs, and  defendant  appeals. 

R.  De  Armond,  for  appellant.     W.  W.  Wilkins,  for  appellees. 

Stayton,  C.  J.  The  first  assignment  of  error  which  presents  anything  re- 
lied on  for  a  reversal  is  as  follows:  **The  verdict  of  the  jury  is  contrary  to  the 
law  and  evidence,  (1)  the  evidence  showing  that  a  special  contract  was  made 
between  plaintiff  and  defendant  for  the  shipment  of  cattle;  that  under  said 
contract  plaintiffs  agreed  to  load  the  cattle  on  the  cars,  and  did  in  fact  load 
them,  and  that  under  said  contract  plaintitfs  agreed  to  feed  and  water  the 
cattle;  tliat  almost,  if  not  the  entire  injury  done  the  cattle,  as  shown  by  the 
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evidence,  was  occasioned  by  the  improper  loading  and  crowding  too  many 
cattle  in  a  car,  and  allowing  them  to  go  too  long  without  feed."  The  great 
weight  of  the  testimony  tends  to  show  that  the  damage  to  the  appellees  re- 
sulted largely  from  the  fact  that  too  many  cattle  were  placed  in  the  13  cars 
furnished  by  the  appellant  for  the  transportation  of  the  cattle,  and  there  is  no 
question  but  that  the  cattle  were  loaded  under  the  supervision  of  one  of  the 
appellees.  There  is,  however,  testimony  tending  to  show  that  the  appellees 
contracteil  for  a  larger  number  of  cars  than  were  furnished,  and  tliat  the  dam- 
age would  not  have  been  so  great,  crowded  as  were  the  cattle  in  the  cars,  if 
proper  dispatch  had  been  made.  There  is  also  some  evidence  tending:  to  show 
that  the  cattle  might  have  been  safely  transported  on  tlie  cars  furnished.  The 
court  instructed  the  jury  that  the  appellees  were  not  entitled  to  recover  dam- 
ages for  injuries  that  resulted  from  the  overloading  or  crowding  of  the  cars 
if  this  was  done  by  themselves,  nor  for  injuries  resulting  in  delays  in  trans- 
porting the  cattle  if  this  was  rendered  necessary  by  the  overloaded  condition 
of  the  cars. 

So  standing. — the  facts  and  the  charge, — it  is  at  least  doubtful  if  this  court 
would  be  authorized  to  disturb  the  verdict,  which  is  for  much  less  than  was 
claimed  for  the  entire  injury  done,  if  there  were  not  averments  and  proof 
tending  to  show  that  the  cattle  were  injured  from  causes  other  than  over- 
crowding in  the  cars.  There  was,  however,  evidence  tending  to  show  that, 
from  the  failure  of  the  appellant  to  promptly  furnish  cars  after  it  bad  con- 
tracted to  do  BO,  the  cattle  were  held  at  the  place  of  shipment  without  food  or 
water  for  an  unnecessary  period;  that,  after  they  were  placed  upon  the  cars, 
about  50  hours  were  consumed  in  a  passage  that  ought  to  have  been  made  in 
one-half  of  that  time;  that  there  was  no  place  at  the  point  of  destination  from 
which  the  cattle  could  be  safely  unloaded  from  the  cars,  and  that  in  conse- 
quence of  this  many  of  the  cattle  were  bruised,  crippled,  and  killed  in  unload- 
ing; that  they  were  unloaded  in  the  night-time,  without  pen  or  other  inclos- 
ure  to  hold  them,  in  consequence  of  which  some  of  the  cattle  were  lost  and 
generally  scattered,  in  consequence  of  which  appellees  necessarily  incurred 
expense  in  collecting  them,  and  for  this  purpose  were  delayed  at  an  unfavor- 
able place  for  holding  cattle;  and  that  the  cattle  suffered  for  food  and  water, 
while  in  transit,  as  they  would  not  have  done  had  they  passed  from  the  point 
of  shipment  to  destination  in  the  usual  time.  Damages  were  claimed  on  ac- 
count of  all  these  matters,  and,  if  the  jury  gave  nothing  for  loss  resulting 
from  the  crowded  condition  of  the  cars,  still,  on  account  of  the  other  matters 
we  have  referred  to,  the  jury,  under  the  evidence,  would  have  been  author- 
ized to  find  for  the  appellees  a  sum  as  large  as  embraced  in  the  verdict.  The 
verdict  is  general,  and  from  it  we  cannot  know  on  what  facts  the  jury  based 
it;  and,  there  being  no  complaint  of  the  charge  of  the  court,  the  presumption 
mwst  be  indulged  that  the  jury,  in  arriving  at  the  verdict,  considered  in  esti- 
mating damages  only  such  facts  as,  under  the  charge,  would  fix  liability  on 
the  appellant. 

We  find  no  error  in  the  judgment  and  it  will  be  affirmed. 


Eakin  v.  Scott  et  aU 

(Supreme  Court  of  Tocos,    April  10, 1888.) 

Damages— Ltqttidated—Agreembnt  for  Porfeiturb  of  Note. 

Tho  stipulation,  in  a  contract  to  purchase  cattle,  that  a  certain  note,  fflven  for 

Sart  of  the  purchase  money,  ^shaU  act  as  a  forfeiture"  in  case  the  vendee  aban- 
oned  the  trade,  is  an  agreement  for  liquidated  damages,  although  the  actual  dam- 
ages were  capable  of  being  definitely  ascertained;  the  word  ** forfeiture **  not  being 
used  as  synonymoiis  with  "* penalty." 

Appeal  from  district  court,  Concho  county. 
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Action  on  a  note  as  damages  for  breach  of  contract,  by  J.  H.  Scott  and 

0.  S.  Lowerj  against  Thomas  Eakin.  Judgment  for  plaintiffs,  and  defend- 
ant appeals. 

J.  O.  Hallf  for  appellant  WiUingham  ds  Harris  and  0.  H.  Oariand,  for 
ap()ellees. 

Gainbb,  J.  This  suit  was  brought  in  the  court  below  by  appellees  against 
appellant,  and  grew  out  of  a  contract  for  the  sale  of  cattle.  The  agreement 
was  in  writing,  and  by  its  terras  appellees  sold  and  contracted  to  deliver  to  ap- 
pellant a  certain  stock  of  cattle,  for  the  consideration  of  $50,000,  to  be  paid 
as  follows:  $8,000  in  60days;  $5,250  in  6  months;  $15,750  in  1  year;  $5,250 
in  18  months;  and  $15,750  in  two  years,  from  the  date  of  the  instrument. 
For  these  payments  appellant  executed  his  promissory  notes,  all  bearing  10 
per  cent,  per  annum  interest,  and  dated  the  same  day  as  the  agreement.  The 
note  which  first  fell  due  is  as  follows:   '*$8,000.    Paint  Book,  Texas,  June 

1,  1885.  Sixty  days  after  date  I  promise  to  pay  to  the  order  of  J  H.  Scott 
and  G.  S.  Lowery,  at  the  Northern  Bank  of  Kentucky,  at  Lexington,  Ky.,  the 
sum  of  eight  thousand  dollai-s,  with  interest  from  date  till  paid  at  the  rate  of 
ten  per  cent,  per  annum,  with  exchange  on  New  York.  This  amount  is  part 
payment  of  the  purchase  money  for  the  H  2  brand  of  cattle  this  day  sold  to  me 
by  the  said  Scott  &  Lowery,  and  upon  which  property  the  said  Scott  &  Lowery 
have  retained  a  vendor's  lien  *to  pay  said  sum.  It  is  agreed  by  me  that  the 
above  amount  shall  act  as  a  forfeiture  in  the  event  I  shall  abandon  said  trade.'' 
The  agreement  also  contained  this  stipulation:  **lt  Is  further  agreed  by  said 
parties  that  the  first  note,  of  eight  thousand  dollars,  due  in  sixty  days  from 
the  date  hereof,  is  to  act  as  a  forfeiture  by  the  said  Eakin  in  the  event  he  aban- 
dons this  trade;  and,  upon  payment  of  said  sum  of  money  at  said  time,  said 
propertyis  to  bedelivered  to  said  Eakin."  Appellant  abandoned  thecontract» 
and  refused  to  pay  the  note  for  $8,000,  although  appellees  performed  all  the 
stipulations  of  the  agreement  on  their  part.  The  suit  was  brought  for  the  re- 
covery of  the  $8,000,  and  the  petition  set  forth  the  entire  agreement,  and  al- 
leged plaintiffs'  compliance  with  its  terms,  and  defendant's  abandonment  of 
the  trade.  The  case  was  tried  upon  an  agreed  statement,  in  which  the  facts 
stated  in  the  petition  were  substantiaUy  admitted,  and  in  which  it  was  further 
agi  eed  that  no  actual  damages  accrued  to  the  plaintiffs  from  the  defendant's 
failure  to  comply  with  the  contract. 

The  correctness  of  the  judgment  depends  upon  the  question  whether  the 
stipulation  for  the  forfeiture  of  the  $8,000  note  is  to  be  treated  as  an  agree- 
ment  for  liquidated  damages,  or  as  a  mere  penalty  to  recover  such  damages  as 
the  plaintiffs  should  actually  sustain.  The  questions  presented  by  this  class 
of  contracts  are  a  fruitful  source  of  litigation,  and  are  usually  difScult  to  be 
determined.  Stipulations  for  liquidated  damages  are  generally  for  amounts 
in  excess  of  the  actual  damages,  and  in  such  cases  work  a  hardship  upon  the 
parties  in  default.  In  consequence,  the  courts  strongly  incline  to  treat  all 
agreements  to  pay  a  lump  sum  in  case  of  the  failure  to  perform  the  terms  of 
a  contract  as  a  mere  penalty ;  and  in  all  doubtful  instances  to  allow  a  recovery 
only  for  the  actual  damages.  This  is  even  so  where  the  contract  expressly 
names  the  sum  as  "liquidated  damages,"  if  the  damages  are  such  as  can  be 
ascertained  with  reasonable  certainty  according  to  the  rules  of  law,  and  if» 
from  an  inspection  of  the  entire  instrument,  it  appears  that  the  sum  may  have 
been  named  as  a  penalty  only.  Still  it  is  generally  admitted  that  a  contract 
for  liquidated  damages  is  lawful;  and  that  in  the  construction  of  these  con- 
tracts, as  in  all  others,  the  intention  of  the  parties  must  govern.  Yetter  v. 
Hudson,  57  Tex.  604;  Durst  v.  8u)ift,  11  Tex.  281:  Moore  v.  Anderson,  30 
Tex.  230;  Perkins  v.  Lyman,  11  Mass.  76.  The  damages  recoverable  in  this 
case  for  a  mere  breach  of  the  contract  of  sale,  in  the  absence  of  an  express  stip- 
ulation as  to  the  amount,  were  capable  of  being  definitely  ascertained;  and 
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hence  this  comes  within  that  class  of  contracts  in  which  the  courts  have  usually 
held  the  sum  specified  in  the  contract  as  a  mere  penalty.  But  we  are  of  opinion 
that  if  we  are  to  construe  the  language  of  the  note  and  agreement  before  us 
as  the  parties  themselves  construed  it,  and  to  give  effect  to  their  intentions* 
we  must  hold  that  the  $8,000  was  intended  as  liquidated  damages,  and  that 
it  was  understood  between  them  that,  if  the  defendant  abandoned  the  contract, 
he  should  pay  the  plaintiffs  the  firat  note  at  all  events,  and  without  reference 
to  the  actual  damages  sustained.  We  are  aware  that  there  are  many  cases 
which  hold  that  the  word  "forfeiture,"  as  used  in  such  contracts,  is  equiva- 
lent to  the  word  "penalty."  Beits  v.  Burch,  4  Hurl.  &  N.  605;  Cheddick'a 
ExW  V.  Marsh,  21  N.  J.  Law,  463;  Halieis  v.  RalvK  15  Abb.  Pr.  273;  Tay^ 
lor  V.  Marcella,  1  Wood,  302;  Richards  v.  Edick,  17  Barb.  260.  It  is  doubt- 
less  true  that,  in  law,  the  two  words  may  be  used  to  mean  the  same  thing; 
for  a  forfeiture  is  usually  a  penalty,  though  a  penalty  is  not  necessarily  a  for- 
feiture. The  primary  use  of  the  word  "forfeit"  is  to  lose;  and  this  is  also  its 
legal  meaning.  To  forfeit  a  sum  of  money  means  to  lose  the  right  to  it,  in 
favor  of  another  party.  If  the  word  used  in  the  note  in  controversy  was 
synonymous  with  "penalty,"  and  this  was  the  sole  stipulation  in  the  contract 
upon  the  subject,  it  is  clear  the  sum  named  could  not  be  held  as  liquidated 
damages.  But  the  phruse,  "shall  act  as  a  forfeiture,"  means  something  dif- 
ferent from  the  words,  "shall  act  as  a  penalty;"  and  when  we  refer  to  th» 
stipulation  in  the  contract  we  think  the  meaning  is  made  clear.  The  words 
there  used,  "shall  act  as  a  forfeiture,  and  shall  be  forfeited."  indicate,  as  we 
think,  that  the  parties  meant  that  the  defendant,  in  the  event  he  abandoned 
the  trade,  should  pay  absolutely  to  the  plaintiffs  the  Sum  named  in  the  first 
note  as  their  agreed  damage;  and  it  would  seem  that  after  having  first  writ- 
ten the  words,  "shall  act  as  a  forfeiture, "  they  were  not  considered  sufiiciently 
explicit,  and,  in  order  to  make  their  intention  clear,  the  words,  "and  shall  be 
forfeited,"  were  added.  If  it  had  been  intended  that  the  note  should  be  held 
merely  to  cover  the  actual  damages,  why,  after  the  usage  of  language  express- 
ive of  that  meaning,  were  these  additional  emphatic  words  inserted?  In  or- 
der to  enable  the  plaintiffs  to  recover  their  actual  damages  for  the  breach  of 
the  agreement,  no  provision  naming  any  sum  was  necessary.  The  right  to 
recover  damages  for  its  breach  is  implied  in  every  contract.  Applying  the 
rule  of  construction  that  effect  must  be  given  to  all  the  language  used  in  the 
contract  when  it  cjm  be  consistently  done,  we  conclude  that  the  provision  in 
the  contract  in  controversy  was  to  be  construed  as  a  stipulation  for  liquidated 
damages,  and  not  as  a  mere  penalty.  Our  courts  have  decided  that  contracts 
to  pay  a  certain  sum  as  a  forfeit  for  failure  to  run  a  horse-race  are  valid,  and 
that  they  are  based  upon  the  actual  damages  resulting  from  loss  of  time» 
and  charges  and  expenses  necessarily  incurred  in  preparations  for  the  race» 
{Wheeler  v.  Friend,  22  Tex.  683;  Kirkland  v.  Randon,  8  Tex.  10;)  and  we 
see  no  reason  why  similar  stipulations  for  a  forfeit  in  case  of  a  failure  to  carry 
out  any  other  contract,  when  the  future  damages  may  be  uncertain,  should 
not  be  enforced.     We  find  no  en-or  in  the  judgment,  and  it  is  affirmed. 

Bradley  v,  Dehochb. 
(Supreme  Court  of  Texas,    April  18, 1888.) 
1.  HoMBiTi5Ai>— Abandonment— By  Wife— Pleading  and  Proof. 

In  an  action  by  a  widow  to  recover  possession  of  lands  of  her  husband,  claiming 
them  as  homestead  property^  etc.,  the  answer  alleged  that  plaintiff,  ox  her  own 
wron£[,  had  deserted  her  husband,  and  lived  apart  from  him  till  his  death ;  to  which 

Elaintitt  did  not  reply.    Heldy  that  plaintiff  could  introduce  testimony  that  she  left 
er  husband  because  of  his  crueltv,  and  at  his  request,  although  such  facts  were 
not  alleged  in  the  pleadings,  as  tending  to  negative  defendant's  allegations. 
d.  Tbbspass  to  Try  Title— Pleading — Indorsement  of  Complaint. 

Rev.  St.  Tex.  1879,  art.  4787,  requires  that,  in  an  action  of  trespass  to  try  title, 
"the  plaintiff  shall  indorse  on  his  petition  that  the  action  is  brougnt  as  well  to  tiy 
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title  as  for  damans. "  Where  the  petition  in  suoh  an  action  alleged  that  plaintiff 
was  the  widow  of  the  owner  of  the  land  in  qnestion,  and  that  it  was  the  homestead, 
and  had  been  set  apart  to  her  by  the  probate  court,  and  also  stated  the  facts  oonsti- 
tnting  the  invasion  of  her  rights,  a  judgment  for  plaintilf  will  not  be  reyersed  for 
want  of  the  required  indorsement  on  her  petition. 

Appeal  from  district  court,  Parker  county. 

Harcourt  d  Ball,  for  appellant.    £.  P.  Nioholson,  for  appellee. 

Walker,  J.  This  was  a  suit  to  recover  the  title  and  possession  of  100 
acres  of  land  by  the  appellee  as  the  alleged  surviving  widow  of  Solomon  De- 
rocbe,  deceased,  and  maintaining  that  the  land  in  controversy  was  the  home- 
stead at  the  time  of  his  death,  that  the  land  had  been  set  apart  to  her  by  the 
probate  court,  and  that  she,  as  the  survivor,  is  entitled  to  hold  the  same  as  a 
homestead.  The  defendant  was  in  possession  of  the  place,  and  answered  by 
general  and  special  exception,  and  the  plea  of  not  guilty.  He  further  answered 
that  it  was  not  true  that  the  plaintiff  was  the  surviving  widow  of  Solomon 
Deroche,  and  she  was  not  living  with  him  as  man  and  wife  on  said  land  at 

the  time  of  his  death ;  that  on  the day  of  December,  1875.  the  plaintiff, 

in  her  own  wrong,  abandoned  the  said  Solomon  Deroche,  and  continued  to 
Jive  apart  from  him  until  his  death  In  August,  1884,  refusing  during  all 
that  time  to  perform  any  of  the  duties  of  a  wife;  and  that  the  defendant  had 
received  from  said  Deroche  a  lease  of  said  land  for  eight  years,  for  a  valuable 
consideration,  and  without  notice  of  any  homestead  right  of  plaintiff.  The 
plaintiff  did  not  reply.  A  verdict  and  judgment  for  plaintiff.  The  appeal 
presents  two  matters  of  complaint:  (1)  The  action  of  the  court  overruling 
the  exceptions  to  tiie  petition  because  not  indorsed  as  required  in  Rev.  St.  art. 
4787;  and  (2)  the  admission  of  testimony  in  rebuttal  to  the  allegations  in  the 
answer  to  plaintiff's  voluntary  abandonment  of  her  husband, and  thesubmis- 
aion  of  such  issue  to  the  jury. 

The  petition  set  out  the  facts  constituting  her  title,  and  the  invasion  by  de- 
fendant of  her  rights.  The  petition,  tested  by  the  ordinary  rules  of  pleading, 
and  the  statutory  definition  of  the  requisites  of  the  petition,  was  in  no  way 
defective,  Tlie  defendant  was  not  misled,  nor  could  he  be,  as  to  the  purpose 
of  the  suit.  Tl)e  court  below  should  have  caused  tiie  indorsement  to  be  made 
when  the  exceptions  for  the  want  of  it  were  urged.  It  is  impossible  that  the 
defendant  could  have  suffered  by  the  action  of  the  court.  The  petition  clearly 
sets  forth  the  facts  showing  plaintiff's  rights  in  the  land,  and  the  invasion  of 
her  rights  by  the  defendant.  The  answer  responded  to  the  plaintiff's  case  by 
pleading  not  guilty,  and,  by  further  answer,  the  abandonment  by  plaintiff  of 
her  husband,  etc.  Without  attempting  to  determine  in  what  cases  the  stat- 
utory indorsement  would  become  material,  the  court  refuses  to  reverse  for 
the  absence  of  it  in  this  case. 

Appellant  relies  upon  Rivers  v.  Foote,  11  Tex.  662,  as  authority  against  the 
action  of  the  court  below  in  allowing  plaintiff  to  prove  that  she  left  her  hus- 
band because  of  his  cruelty  to  her,  and  at  his  desire  and  request.  There  was 
no  reply  by  her  to  the  allegation  in  the  answer  of  her  voluntary  abandonment 
of  her  husband.  It  is  settled  in  the  case  cited  that  the  matter  in  avoidance  of 
the  new  matter  set  up  in  the  answer  must  be  alleged  as  basis  for  testimony. 
This  rule  is  not  inconsistent  with  the  right  to  rebut,  contradict,  or  explain 
the  testimony  adduced  under  such  plea.  Hollingsworth  v.  HoUhouen^  17 
Tex.  46.  The  defendant  assumed  the  burden  of  proving  a  voluntary  aban- 
donment in  her  own  wrong.  She  explained  the  separation  by  showing  facts 
contradicting  the  proposition  that  her  acts  in  leaving  her  husband  were  volun- 
tary and  without  excuse.  Her  own  testimony,  that  of  her  son,  of  the  ad- 
ministrator, Jackson,  tended  to  contradict  the  case  made  by  the  defendant, 
and  to  explain  his  testimony  to  her  living  apart  from  her  husband.  The  ad- 
mission of  this  testimony,  and  the  submission  of  it  to  the  jury  as  matter,  which 
if  found  to  be  true,  would  negative  the  allegations  of  vol untaiy abandonment. 
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was  not  error.  The  special  matter  of  defense  is  regarded  as  denied.  Rev. 
St.  1197.  Testimony  was  produced  by  the  defendant  to  support  the  allega- 
tions in  the  answer.  To  explain  or  contradict  such  evidence  the  plaintiff  was 
entitled  of  right  to  introduce  testimony  denying  abandonment,  and  explain- 
ing her  absence  so  as  to  contradict  the  charge  of  voluntary  desertion  of  her 
home.  The  general  rule  is  stated  under  a  general  denial:  "The  defendant  is 
entitled  to  offer  any  evidence  wtiicb  tends  to  contradict  that  of  the  plaintiff* 
and  to  deny,  disprove,  and  overthrow  his  material  averments  of  facts. "  Horn . 
Bern.  &  Rem.  Rights,  g  670. 

The  charge  complained  of  by  the  appellant  was  not  strictly  proper,  but  it 
was  onerous  to  the  plaintiff.  She  was  not  required  to  show  a  separation  on 
ground  of  cruelty.  Her  absence  from  her  husband  and  his  home  was  suf- 
ficiently accounted  for  by  showing  her  husband's  consent.  This  was  clearly 
shown. 

There  was  no  error  in  the  record  requiring  reversal. 


Gardner  et  ux.  v.  Randell. 
(Supreme  Court  of  Texas.    April  13, 188S.) 

1.  Feauds,  Svatutb  of— AenBBiCKinrs  RiLATino  to  Ljlmp. 

An  oral  contract  by  which  two  parties  agree  to  purchaae  land  for  their  mutual 
benefit— the  one  to  pay  for  the  lanOf  and  take  a  deed  in  his  own  name ;  and  the  other 
to  pay  over  his  share  within  a  given  time,  and  receive  a  half  interest  upon  such 
paymentr-is  not  within  the  provision  of  the  atatate  of  frauds.^ 

%.  TsxDsa— Patxsmt  or  Momrr  niTO  Coubt— Bquitt*— Peacticb. 

In  a  suit  in  equity  to  secure  a  haU  interest  in  lands  purchased  by  defendantunder 
an  agreement  with  plaintiff  that  the  purchase  should  be  for  their  mutual  benefit, 
plaintifif  to  pay  his  part  within  a  given  time,  it  is  not  necessary  for  the  latter  to  pay 
the  money  into  court;  proof  of  a  previous  tender,  and  a  present  willingness  to  pay, 
upon  obtaining  tiUe,  being  sui&oientk 

Appeal  from  district  court  Grayson  county. 

Action  by  G.  G.  Randell  against  A.  B.  Gardner  and  wife  to  obtain  a  deed 
to  one-half  interest  in  a  lot  of  land.  Judgment  for  plaintiff »  and  defendants 
appeal. 

Brovm  A  Gtmter,  W  If.  Peck,  A.  B,  Parsons,  and  /.  A.  Cowles,  for  appel- 
hints.    Hare^  Head  dk  Hare  and  Wilkins  dk  Patty,  for  appellee. 

Gaixes,  J.  Appellant  A.  B.  Gardner,  and  appellee,  Randell,  about  the  1st 
of  February,  1883,  agreed  to  purchase  the  lot  in  controversy,  which  is  situ- 
ated in  the  city  of  Denison,  and  has  upon  it  a  brick  store-house.  Each  was 
to  pay  one-half  of  the  purchase  money,  and  were  to  hold  equal  interest  in  the 
property.  In  pursuance  of  the  agreement,  appellant  went  to  Colorado  City  to 
make  the  purchase;  appeUee  having  handed  him  $10  to  pay,  in  part,  his  ex- 
penses. The  agreement  seemed  to  contemplate  that  they  should  pay  for  the 
property  in  cash.  Gardner  succeeded  in  buying  from  the  owner  at  (8,250; 
paying  $500  of  his  own  money,  and  taking  a  bond  for  title  in  his  own 
name,  by  which  the  obligor  bound  himself  to  make  title,  provided  the  bal- 
ance was  paid  in  10  days.  Upon  Gardner^s  return,  he  endeavored  to  let  Ran- 
dell know  what  he  had  done,  but  failed;  Randell  having  been  called  away  from 
Denison  by  the  sickness  of  his  wife,  who  was  then  visiting  at  a  distant  point. 
Randell  returned  on  the  last  day  for  completing  the  purchase*  and  called  upon 
Gardner,  and,  after  discussing  the  question  of  raising  the  money,  Gardner 
said  that  he  could  mortgage  some  property,  and  procure  the  funds  to  complete 
the  payment.  Randell  testified  that  it  was  thereupon  agreed  between  them 
that  Gardner  should  borrow  the  money  for  90  days,  and  that  he  should  have 
until  the  end  of  that  period  to  pay  his  half;  and  that  when  he  paid  this,  and 

^  See  note  at  end  of  cas^ 
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one-half  of  the  expenses,  Gardner  should  convey  one-half  of  the  property  to 
him.  Upon  this  point  Gardner  testified  that  when  he  told  Randell  that  he 
could  raise  the  money,  to  be  paid  in  90  days,  Bundell  said,  ''AH  right;  do  that 
and  I  will  raise  the  money  to  redeem  it;''  but  that  he  ''did  not  say  yea  nor 
nay  to  this/'  Upon  cross-examination,  when  asked  if  he  did  not  lead  Ban- 
dell  to  believe  that  he  could  pay  in  90  days,  he  said  that  he  made  no  answer, 
but  let  him  believe  as  he  pleased.  Gardner  raised  the  money,  completed  the 
purchase,  and  secured  a  deed  to  the  property  in  his  own  name.  Just  before 
the  expiration  of  the  90  days,  liandell  made  tiim  a  tender  of  one-half  the  pur- 
chase money,  and  demanded  a  deed  to  a  half  interest  in  the  property.  He  de- 
clined the  money,  and  refused  to  convey.  Randell  brought  this  suit  to  recover 
an  undivided  half  interest  in  the  lot,  and  obtained  a  verdict  and  judgment  in 
his  favor.  Upon  the  trial,  the  defendant  asked  the  court  to  charge  the  jury 
to  the  effect  that  if  Gardner  paid  all  the  purchase  money,  and  took  the  deed  in 
his  own  name,  plaintiff  could  not  recover,  although  it  had  been  previously 
agreed  between  them  that  Gardner  should  purchase  the  property  for  both,  and 
tliat  plaintiff  should  have  90  days  within  which  to  reimburse  defendant  for 
the  advancement  so  made.  The  charge  presenting  this  view  of  the  law  was 
refused.  The  court  charged  the  converse  of  the  proposition,  and  the  action 
of  the  court  in  this  matter  is  assigned  as  error. 

It  is  insisted  in  argument,  in  support  of  this  assignment,  that  no  trust  rest- 
ing in  parol  can  arise  under  our  laws  from  a  conveyance  of  lands,  unless  the 
consideration  be  paid  by  the  cestui  que  tiiist  at  the  time  the  title  passes;  and 
that  the  case  of  James  v.  Fulcrod,  5  Tex.  512,  and  the  subsequent  cases  fol- 
lowing in  the  same  line  of  decision,  are  not  inconsistent  with  the  position  here 
assumed.  But  we  think  this  a  mistake.  The  principle  announcend  in  the  case 
mentioned  is  not  that  a  trust  is  created  because  the  cestui  que  trust  has  paid  the 
promised  consideration,  or  otherwise  performed  the  stipulations  of  the  agree- 
ment on  his  part,  at  the  time  the  title  was  acquired  by  the  trustee;  but  it  is 
that  an  agreement  between  two  or  more  persons  for  the  joint  acquisition  of 
land  is  not  a  contract  for  the  sale  of  land,  and  hence  is  not  required  by  our 
statute  of  frauds  to  be  in  writing.  Under  the  English  statute  of  29  Chas.  XL, 
parol  trusts  could  not  be  created  by  express  agreement ;  but  this  provision  has 
not  been  incorporated  into  our  laws.  A  parol  contract  by  which  two  or  more 
persons  agree  to  purchase  land  for  their  joint  benefit,  the  title  to  be  taken  in 
the  name  of  one,  is  valid  at  common  law,  and  is  not  prohibited  by  our  stat- 
utes, and  hence  may  be  enforced  here  without  reference  to  the  question  whether 
the  consideration  be  paid  by  the  cestui  qus  trust  at  the  time  the  deed  is  taken 
or  not.  Why  should  it  make  any  difference  if  one  party  should  pay  the  whole 
consideration,  the  other  agreeing  at  the  time  to  refund  his  proportion  at  some 
future  date?  Besulting  trusts  stand  upon  a  different  footing.  There  the 
law  creates  a  trust  in  favor  of  the  party  who  pays  the  consideration  by  which 
the  title  has  been  acquired  in  the  name  of  another;  and  the  rule  is  that  the 
consideration  must  be  paid,  and  the  trust  must  arise,  at  the  very  time  of  the 
transaction,  Parker  v.  Coop^  60  Tex.  118.  Let  us  apply  these  principles  to 
the  case  before  us.  It  is  not  a  resulting  trust  that  is  claimed  in  this  case. 
Here  is  an  agreement  between  two  parties  to  buy  land  jointly.  One  buys  un- 
der the  agreement,  taking  a  bond  for  title  in  his  own  name.  A  trust  imme- 
diately arose  in  fayor  of  appellee  upon  the  execution  of  the  bond.  There  is 
evidence  to  show  that  after  the  bond  was  executed,  and  before  the  deed  was 
taken,  an  agreement  was  entered  into  by  which  the  one  agreed  to  advance  the 
money  necessary  to  complete  the  purchase,  and  to  wait  90  days  for  the  other 
to  reimburse  him  for  his  proportion  of  the  money  so  advanced.  The  first  agree- 
ment is  not  within  the  statute  of  frauds,  and  hence  an  equitable  interest 
vested  in  Bandell  upon  the  execution  of  the  bond  for  title.  The  second  is 
virtually  an  agreement  to  advance  money  by  one  for  another's  benefit,  in  pay- 
ment of  an  interest  in  land  already  acquired,  and  is  in  no  sense  a  "contract 


Digitized  by  VjOOQIC 


Tex.]  BROWN  V.  LsssiNa.  783 

for  the  sale  of  real  estate."  The  one  party  agrees  to  advance  the  money,  and 
the  other  to  repay  it;  and  the  obligations  are  reciprocal  and  binding.  We  con- 
clude ttiat  there  was  no  error  in  the  ruling  of  the  court  upon  the  instructions. 

But  it  is  also  insisted  that,  because  the  plaintiff  did  not  pay  the  money  into 
court,  he  was  not  entitled  to  recover.  The  plaintiff  here  seeks  equitable  re- 
lief, and  he  must  offer  to  do  equity.  This  does  not  require  that  he  shall  plead 
a  tender,  and  pay  the  money  into  court.  It  is  sufflcient  if  he  shows  that  he 
has  once  made  a  tender,  and  still  offers  to  pay  the  purchase  money  upon  his 
obtaining  a  decree  for  title.  8pann  v.  Sterna,  18  Tex.  556.  By  continuing 
his  tender,  and  paying  the  money  into  court,  he  could  have  absolved  himself 
from  the  payment  of  interest.  The  defendant  is  not  injured  by  his  failure  to 
do  this,  since  the  decree  only  becomes  effectual  upon  the  payment  of  the  money, 
together  with  the  interest  which  has  accrued  subsequent  to  the  tender.  Brock 
v.  Jones,  16  Tex.  461 ;  Hatiey  v.  Clark,  65  Tex.  93. 

The  verdict  and  judgment  allow  plaintiff  a  credit  for  one-half  of  the  rents 
of  the  property  from  the  time  he  made  a  tender  of  the  purchase  money.  In 
this  there  is  no  error.  From  that  date,  at  least,  plaintiff  was  the  equitable 
owner  of  one-half  the  lot,  and  entitled  in  equity  to  one-half  the  rents.  Hav- 
ing made  his  demand  for  his  titleand  possession,  and  his  demand  having  been 
refused,  even  as  the  owner  of  an  undivided  interest  of  one-half,  he  had  the 
dght  to  recover  at  least  one-half  the  income  of  the  property  actually  received 
by  his  co-tenant  in  possession.  The  reciprocal  rights  of  the  parties  upon  the 
tender  by  plaintiff,  and  the  refusal  by  defendant,  were  that  the  former  was 
entitled  to  one-half  of  the  property,  and  one-half  of  the  rents,  at  least  from 
that  date;  and  the  latter  to  one-half  of  the  purchase  money,  with  interest  at 
the  rate  at  which  it  was  borrowed  until  the  tender,  and  interest  on  this  sum 
at  the  legal  rate  to  the  time  of  the  trial,  together  with  the  expenses  int  ident 
to  making  the  purchase.  These  rights  the  judgment  secures,  and  therefore  it 
is  not  erroneous.    The  judgment  is  atfirmed. 

NOTE. 

Statute  of  Fbaitds—Purchasb  of  Land  and  Partnership.  An  oral  agreement  with 
an  agent  for  the  purchase  of  real  estate,  and  to  pay  him  one-half  of  the  profits  on  a  re- 
sale, is  not  within  the  sUtutes  of  frauds,  Snyder  v.  Wolford,  (Minn.)  22  N.  W.  Rep. 
264;  Carr  v.  Leavltt,  (Mich.)  20  N.  W.  Rep.  670;  Miller  v.  Kendlg.  (Iowa,)  7  N.  W.  Rep. 
500;  nor  are  contracts  to  form  partnerships  for  dealing  in  lands,  Penny  backer  v.  Leary, 
(Iowa,)  21  N.  W.  Rep.  676;  Richardt  v.  GrinneU,  (Iowa,)  18  N.  W.  Rep.  668;  but  see,  to 
the  contrary.  Raub  v.  Smith,  (Mich.)  28  N.  W.  Rep.  078. 

But  it  has  been  held  that  parol  contracts  for  the  sale  of  land  are  invalid  for  any  pur- 
pose, Wetmore  v.  Neuberger,  (Mich.)  6  N.  W.  Rep.  837;  Sutton  v.  Rowley.  Id.  216; 
Kite  V.  Orr,  (Ky.)  1  S.  W.  Rep.  682. 

See,  also.  Stem  v.  Nysonger,  (Iowa,)  29  N.  W.  Rep.  433;  B'^dford  v.  Graves,  (Kj.)  1 
&  W.  Rep.  684,  and  note;  Brosnan  v.  McKee,  (Mich.)  80  N.  W.  Rep.  109. 


Bbown  et  al.  o.  Lessing  et  aZ. 
{Supreme  Court  of  Texas.    April  17, 1888.) 

1.  ArrACHMENT— RiOHTS  OF  CLAIMANT— TrTAL  OF  TiTLE— BURDBN  OF  PrOOF. 

Under  Rev.  St.  Tex.  art.  4638,  providing  that,  if  property  is  taken  in  attachment 
from  the  possession  of  the  claimant,  the  ourden  of  proof,  on  the  trial  of  the  right 
thereto,  shall  be  on  the  other  party,  when  all  the  evidence  tends  to  show  such  pos- 
session, it  is  proper  to  instruct,  at  the  beginning  of  the  trial,  that  the  burden  of 
proof  is  on  such  party,  and  withhold  from  tne  jury  as  an  issue  such  possession. 

%  Fraudulint  CJonvbtances— What  Co vsTrruTES— Conveyance  to  Creditor. 

In  an  action  to  try  title  to  property  levied  on,  where  the  issue  is  whether  a  sale  to 
claimants,  prior  to  the  levy,  was  fraudulent  as  to  creditors,  it  is  proper  to  instruct 
that  the  claimants  should  recover  if  the  goods  were  no  more  than  would  satisfy  a 
debt  due  to  them,  and  were  conveyed  to,  and  openly  received  by  them  solely  with 
the  purpose  of  satisfying  such  debt,  and  with  no  intent  to  defraud  other  creditors. 
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8.  Same— WrnrB8»— CoMPBTBKCT  of  Dbbtor. 

In  an  action  to  try  title  to  property  levied  on  in  the  hands  of  defendant,  as  that  of 
the  debtor,  where  defendants  claim  under  a  conveyance  from  the  debtor  alleged  by 
plaintiffs  to  be  void  for  fraud,  the  debtor  is  properly  permitted  to  testify  that  his 
only  motive  in  making  such  conveyance  was  to  pay  defendants  a  debt. 

4k  BviDBNCB— Bbst  A3n>  Sboondabt— Waiver  of  Objbction. 

In  an  action  to  try  title  to  property  levied  on  in  the  hands  of  the  claimants  as  be- 
longing to  the  debtor,  where  defendants  claimed  under  a  sale  from  the  debtor,  prior 
to  such  levy,  which  appeared  to  have  been  evidenced  by  writincr,  but  it  was  neither 
produced  nor  accounted  for,  but  secondary  evidence  was  introduced  without  objec- 
tion, an  instruction  based  on  the  necessity,  before  recovery,  of  proof  of  such  side,  by 
production  of  the  written  instrument,  was  properly  refused. 

Appeal  from  district  court.  Falls  county. 

J.  S.  Brown  &  Co.  levied  a  writ  of  attachment  on  property  claimed  bj  Less- 
ing,  Solomon  &  Rosenthal.  On  trial  of  the  right  of  property,  Judgment  for 
claimants,  who  were  defendants,  and  plaintiffs  appeal. 

Goodrich  d  CluTkaon,  for  appellants.  Joties  dk  Kendall  and  A.  M.  Jackson^ 
Jr„  for  appellees. 

Stayton,  J.  Appellants  caused  a  writ  of  attachment  to  be  levied  on  the 
property  in  controversy  as  the  property  of  Kerchain  A  Chambers,  and  the  ap- 
pellees died  claim  under  the  statute.  The  property  was  sold  to  the  claimants 
by  Kerchain  &  Chambers  several  days  before  it  was  seized  under  the  attach- 
ment,  and  the  issue  was  whether  the  sale,  within  the  meaning  of  the  statute, 
was  made  with  intent  to  hinder,  delay,  and  defraud  creditors.  In  so  far  as 
evidence  was  offered  upon  the  question,  it  tended  to  show  that  the  claimants 
were  in  possession  at  the  time  the  property  was  seized ;  and  we  are  not  pre- 
pared to  say  that  it  was  not  sufficient  to  prove  that  fact. 

The  court  instructed  the  Jury  that  the  burden  of  proof  rested  upon  the  ap- 
pellant; and  whether  this  was  so  depended  on  the  possession  at  the  time  the 
levy  was  made.  Rev.  St.  arts.  488o,  4839.  This  was  a  question  which,  for 
the  purpose  of  determining  the  order  for  the  introduction  of  evidence,  and  the 
argument  of  the  cause,  the  court  necessarily  had  to  determine  in  the  first  in- 
stance. Id.  arts.  1297,  1299.  It  would  not  follow  f rOm  this,  however,  if  the 
facts  called  for  it,  that  the  court  should  not  have  submitted  to  the  jury  the 
question  of  fact  on  which  the  determination  of  the  burden  of  proof  rested. 
Looking  to  the  evidence,  however,  we  do  not  see  that  the  court  would  have 
been  Justified  in  casting  doubt  on  that  fact  bj(  submitting  the  issue  requested, 
for  the  evidence  would  not  have  justified  a  finding  that  Kerchain  &  Chambers 
were  in  possession  at  the  time  the  goods  were  seized.  All  the  evidence  bear- 
ing on  that  question  tended  to  show  that  the  claimants  were  In  possession. 
On  the  day  the  goods  were  sold  to  the  claimants,  the  key  to  the  house  in  which 
they  were  was  delivered  to  them,  and  there  is  nothing  to  show  that  the  pos- 
session of  their  agent,  in  the  house  at  the  time  the  levy  was  made,  was  not  a 
possession  with  full  right  to  control. 

Some  of  the  charges  asked  were  objectionable  on  the  further  ground  that 
thereby  the  jury  would  have  been  called  upon  to  pass  upon  a  question  of  law, 
which  was  not  their  province.  The  claimants  were  shown  to  be  creditors  of 
Kerchain  ct  Chambers,  and  it  was  claimed  that  they  purchased  the  goods  in 
satisfaction  of  the  debt  due  to  them,  which  seems  to  have  exceeded  in  amount 
the  value  of  the  goods.  The  court  very  carefully  and  correctly  informed  the 
jury  as  to  the  right  of  a  creditor  to  buy  from  a  debtor  in  satisfaction  of  the 
debt,  and  as  to  the  facts  which  would  render  a  conveyance  fraudulent  under 
the  statute;  and  the  concluding  part  of  one  of  the  paragn4>hs  in  which  this 
was  done  contained  the  following  language:  '*That  if  they  believe,  from  the 
evidence,  that  Kerchain  &,  Chambers  conveyed  said  goods  to  the  claimants  be- 
fore the  levy,  and  that  the  claimants  openly  received  said  goods,  and  the  same 
was  taken  solely  for  the  purpose  of  securing  their  debt,  and  not  for  the  pur- 
pose to  cover  up  said  goods,  or  its  proceeds,  for  the  benefit  of  Kerchain  ^ 
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Chambers,  to  the  prejudice  of  their  other  creditors,  and  no  more  goods  were 
received  tlian  were  reasonably  sufficient  to  discharge  their  debt,  to  find  for  the 
claimants."  It  is  urged  that  this  was  eiToneous.  There  was  no  error  in  this; 
and  the  question  has  been  so  often  considered  and  decided  that  it  is  neither 
necessary  nor  proper  for  this  court  to  again  enter  into  its  discussion.  Gh^een- 
leve  V.  Blum,  59  Tex.  124;  mtis  v.  Valentine,  65  Tex.  532;  Leioy  v.  Fischl, 
Id.  320;  Hamburg  v.  Wood,  C6  Tex.  175. 

It  appeal's  that  tlie  sale  made  by  Kerchain  &  Chambers  to  the  claimants  was 
evidenced  by  an  instrument  in  writing,  which  was  not  produced  on  the  trial, 
nor  its  absence  accounted  for;  but  proof  of  the  sale,  other  than  by  the  writing, 
was  made  without  objection,  and  this  seems  to  have  been  done  by  the  appel- 
lants. The  appellants  asked  charges  to  tlie  effect  that  the  jury  would  find  in 
their  favor  unless  the  sale  had  been  proved  by  the  introduction  of  the  written 
instrument  by  which  it  was  made.  This  was  refused,  and  correctly  so.  If 
the  appellant  had  objected  to  proof  of  the  sale  other  than  by  production  of  the 
instrument  by  which  it  was  made,  the  objection  doubtless  would  have  been 
sustained,  unless  some  sufficient  reason  for  its  non-production  was  shown; 
but  no  such  objection  was  made,  and,  proof  other  than  primary  having  been 
introduced  without  objection,  the  jurywere  entitled  to  consider  it. 

Chambers,  one  of  the  vendors,  made  a  witness  by  appellant,  was  asked  as 
to  the  motive  of  himself  and  partner  in  making  the  sale  to  claimants.  This 
was  objected  to,  and  the  objection  overruled,  and  the  witness  was  permitted 
to  state  that  "his  only  motive  was  to  pay  claimants'  debt,  who  were  and  had 
been  their  friends,  and  had  let  the  firm  have  about  all  the  goods  used  in  their 
business."  This  evidence  was  admissible.  Hamburg  v.  Wood,  66  Tex.  176. 
The  charges  asked  by  appellant  and  refused,  in  so  far  as  correct,  applicable, 
and  not  connected  with  erroneous  or  misleading  propositions,  were  substan- 
tially embraced  in  the  charge  given,  which  was  clear,  and  fairly  presented 
the  law  applicable  to  the  entire  case,  and  the  court  did  nor  err  in  refusing  to 
give  the  charges  requested. 

The  proposition  timt  a  new  trial  should  have  been  granted  because  there 
was  no  evidence  to  sustain  the  verdict  is  based  on  the  proposition  that  it  was 
necessary  that  the  bill  of  sale  under  which  the  appellees  claim  should  have 
l^een  produced;  and  that  in  the  absence  of  this,  notwithstanding  the  sale  was 
otherwise  proved  without  objection,  there  was  no  evidence  of  title  in  them. 
This  has  been  considered. 

There  is  no  error  in  the  judgment,  and  it  will  be  affirmed. 


Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Ellison. 

(Supreme  Court  of  Texas.    April  17, 1888.) 

1.  Carhters — Common  Carriers  of  Goods— Live-Stock—Unreasonabui  Delay  anb 

Rough  Handling — Evidence. 

In  an  action  for  damages  to  cattle  in  shipping,  on  the  ground  of  unreasonable  de- 
lay and  impro^r  operation  of  the  train,  evidence  that  the  cattle  were  shipped  on  a 
way  train,  which  necessitated  many  stops,  is  admissible,  although  defendant  made 
no  contract  not  to  ship  on  such  train,  nor  to  transport  at  a  given  rate  of  speed ;  and 
evidence  of  rough  handling  of  the  train,  and  that  injurv  resulted  from  the  jerking 
in  stopping  and  starting  so  often,  is  competent,  as  tending  to  show  carelessness. 

2.  Atpeal— Practice— Assignment  of  Errors— Specifying  Errors. 

In  Texas  an  assignment  that  the  judgment  is  contrary  to  the  law  and  evidence, 
without  designating  the  particulars,  is  too  generaL 

Appeal  from  district  court,  Tarrant  county. 

Davis,  Beall  c&  Rogers,  for  appellant.    Ball  &  McCart,  for  appellee. 

Stayton,  C.  J.    This  action  was  brought  to  recover  damages  for  injury  to 

cattle,  alleged  to  have  occurred  in  transportation  wholly  within  this  state.    It 

is  alleged  that  the  injury  resulted  from  the  failure  of  appellant  to  transport 

v.Ts.w.no.  10—50 
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within  a  reasonable  time,  and  from  the  improper  operation  of  the  train.  The 
cause  was  tried  without  a  jurj,  and  judgment  for  $420  was  rendered  for  ap- 
pellee, which,  in  amount,  is  well  sustained  by  the  evidence. 

In  showing  the  delay  in  transporting  the  cattle,  a  witness  was  permitted  to 
state  tiiat  cars  containing  local  freights  were  attached  to  the  train,  which  ren- 
dered it  necessary  for  it  to  stop  at  ttie  many  stations  on  the  road  to  discharge 
freight,  wliereby  the  transportation  of  the  cattle  was  greatly  prolonged.  This 
evidence  was  objected  to,  on  the  ground  that  tlie  appellant  had  not  contracted  to 
carry  the  kittle  on  a  train  not  required  to  stop  to  discharge  freight  at  way  sta- 
tions, and  on  the  further  ground  that  it  had  not  contracted  to  transport  the  cattle 
at  any  given  rate  of  speed.  The  evidence  was  doubtless  introduced  to  show  the 
causes  which  led  to  the  delay  claimed  to  have  been  unnecessary  and  unreiison- 
able.  Although  the  appellant  may  not  have  contracted  to  transport  the  cattle 
on  a  train  devoted  to  that  purpose  exclusively,  or  to  transport  them  at  any 
given  rate  of  speed,  yet  it  was  its  duty  to  transport  them  with  all  reasonable 
tlispatch,  having  in  view  thecharacter  of  the  freight,  and  its  liability  to  injury 
from  long  detention  on  the  cars;  and  facts  tending  to  show  that  this  was  not 
done  were  admissible.  A  witness,  in  explaining  how  the  cattle  were  injured, 
stated  that  **the  jerking,  in  starting  and  stopping  so  often,  would  throw  said 
cattle  off  their  feet,  and  in  consequence  they  were  crippled  and  bruised."  It 
was  fui-ther  shown  that  the  manner  of  starting  and  stopping  the  train  was 
rough,  and  that  from  this  injury  resulted.  In  the  transportation  of  csittle  or 
any  other  freight,  it  is  the  duty  of  the  railway  company  so  to  manage  its  cars 
as  to  protect  it,  as  far  as  this  ctin  be  done  by  the  use  of  proper  care,  from  in- 
jury,  and,  if  it  fails  to  do  so,  it  is  liable.  If  cars  can  be  stopped  and  stalled 
without  such  jerks  as  will  cause  cattle  to  fall  and  thus  be  injured,  it  is  its  duty 
to  do  so,  and  a  failure  in  this  respect,  from  which  injury  results,  will  fix  lia- 
bility. If  jerks,  having  such  effect,  will  necessarily  occur,  then  occasions  for 
them  to  occur  ought  not  to  be  furnished  more  frequently  than  the  careful  op- 
eration of  a  train  makes  necessary.  There  was  no  error  in  the  admission  of 
the  evidence. 

It  is  claimed  that  the  judgment  is  excessive,  but  an  inspection  of  the  record 
furnishes  no  foundation  for  this  claim. 

The  only  other  assignment  is  that  the  Judgment  is  contrary  to  the  law  and 
the  evidence.  This  assignment,  as  has  been  repeatedly  held,  is  too  general  to 
require  consideration.  There  is  no  error  in  the  judgment,  and  it  will  be  af- 
firmed. 


Udell  «..Peak  et  al. 

(Supreme  Court  of  Texas.    April  17, 1888.) 

L  JjATTdtjovd  Ain)  Tbnutt— Assertion  bt  Tenaitt  of  Advsbsb  Claim-- NoncB— Bao- 
OKD  or  Deed. 

Where  a  tenant  of  certain  property  takes  and  records  a  deed  thereto  in  his  own 
name,  this  will  not  of  itself  give  notice  to  the  landlord  that  the  tenant  is  asserting 
an  adverse  claim  to  the  property  bo  as  to  set  in  motion  the  statute  of  limitations.' 

S.  liiHiTATioN  or  Actions—Adverse  Possession— Occupation  or  Public  Lands. 

Land  which  has  been  surveyed  and  appropriated  under  a  valid  certificate  from 
the  state  is  therebv  separated  irom  the  public  domain,  and  a  party  in  adverse  pos- 
session of  the  lana  for  the  statutory  period  mav  acquire  title  thereto,  even  bezora 
the  issuance  of  a  patent,  as  against  the  owner  of  the  certificate. 

Commissioners'  decision.    Appeal  from  district  court,  Lamar  county. 

Action  of  trespass  to  try  title  to  certain  lands  by  F.  £.  Udell  against  Alex- 
ander Peak  et  al.  Judgment  was  rendered  for  defendants,  aud  plaintiff  ap- 
peals. 

Maaoey,  Lightfdot  ^  Dmtont  for  appellant.     W.  B.  WrighU  for  appeUeea. 


>See  note  at  end  of  case. 
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Maltbir,  J.  r.  E.  Udell  brought  this  suit  on  22d  day  of  September,  in 
the  jear  1882»  agHJnst  Samuel  Peak  et  ah,  to  recover  certain  portions  of  the 
^Squire  Mays  head-right,  situated  in  Lamar  county.  Peuk  claimed  200  acres 
of  the  land  under  a  deed  from  Angus  McNeil,  by  E.  M.  Heath  &  Bro.,  pur- 
porting to  be  his  agents,  duly  recorded  on  the  1st  day  of  December,  1876. 
This  deed  conveys  200  acres  of  land  in  the  Ramon  Bedford  survey,  by  metes 
and  bounds.  There  is  a  conflict  between  the  Bedford  and  tlie  'Squire  Mays; 
and  this  conflict  inchides  the  200  acres  embraced  in  the  deed  to  Samuel  Peak. 
Peak  was  in  possession  of  the  land  before  the  date  of  his  deed,  and  continued 
in  possession,  paying  all  taxes,  until  the  institution  of  this  suit.  He  died 
durmg  the  pendency  of  the  suit,  and  his  heirs  were  made  p«irties  defendant. 
The  trial  resulted  in  a  verdict  and  judgment  for  defendants  under  their  plea 
of  limitation  of  five  years;  the  title  of  plaintiff  to  the  land  being  considered 
by  the  court  below  as  perfect.  The  appellant  seeks  to  reverse  this  judgment 
on  several  grounds,  one  of  which  is  the  admission  in  evidence  of  the  deed 
from  Angus  McNeil  to  Samuel  Peak.  The  deed  conveyed  the  200  acres  of 
land  in  controversy,  and  that  is  all  that  would  ordinarily  be  required  to  bar 
the  right  of  the  owner  to  recover,  as  against  one  in  possession,  who  had  com- 
plied with  the  terms  of  the  statute  of  limitations  of  five  years.  The  deed  was 
offered,  and  admitted  under  the  plea  of  limitation  of  five  years.  It  was  ad- 
missible under  this  plea,  although  only  one  of  the  Heath  Bros,  signed  the 
deed,  he  signing  the  firm  name  under  power  of  attorney  from  Angus  McNeil 
to  E.  M.  Heath  &  Bro. ;  nor  was  it  necessary  to  show  any  connection  between 
Angus  McNeil  and  llamon  Bedford;  nor  do  we  think  it  necessary  that  the 
deed  should  have  been  notice  of  an  adverse  holding  of  the  land,  or  of  a  re- 
pudiation of  Samuel  Peak's  tenancy,  if  any  existed.  If  the  recitals  of  the 
deed,  when  applied  to  the  external  objects  therein  described,  identify  the  land 
in  controversy,  although  the  deed  purports  to  convey  land  in  the  liamon 
Bedford  survey,  it  was  admissible  for  the  purpose  for  which  it  was  offered. 
The  Bedford  and  the  Mays  surveys  conflict,  and,  at  the  date  of  the  deed  from 
McNeil  to  Peak,  the  patent  to  the  Mays  had  not  been  issued;  and  it  may  not 
have  been  known  at  that  time  in  which  one  of  the  surveys  the  land  was  sit- 
uated; but,  even  if  it  was,  there  may  be  calls  in  the  deed  sufficiently  certain 
to  identify  the  land,  which  is  all  that  is  required.  KUpatrick  v.  SisneroSp  28 
Tex.  137;  Wofford  v.  McKinna,  Id.  36. 

There  was  evidence  tending  to  show  that  Samuel  Peak  was  in  possession  of 
the  land  in  question  under  an  agreement  with  appellant  to  hold  it  for  him, 
and  keep  off  intruders,  and  there  was  also  evidence  tending  to  show  that  the 
tenancy  did  not  extend  to  this  particular  200  acres  of  land.  Upon  this  state 
of  facts,  the  court,  among  other  things,  instructed  the  jury  as  follows:  **The 
law  requires  that  every  one  in  interest  shall  take  notice  of  whatever  is  con- 
tained in  a  deed  properly  recorded ;  and,  if  you  believe  from  the  evidence 
herein  that  the  said  Samuel  Peak  had  a  deed  to  himself  to  said  200  acres  of 
land  put  upon  record  in  Lamar  county,  then  plaintiff  is  charged  with  notice 
of  such  deed,  whether  in  fact  he  actually  knew  it  or  not;  and  the  knowledge 
thus  imputed  to  him  may  be  taken  into  consideration,  with  all  the  facts  bear- 
ing upon  the  question,  in  determining  whether  or  not  plaintiff  knew,  or  by  the 
use  of  reasonable  diligence  might  have  known,  that  Samuel  Peak  was  setting 
up  a  claim  to  said  land  adversely  to  plaintiff."  After  the  jury  had  deliberated 
for  some  time,  they  returned  into  open  court,  and  requested  further  instruc- 
tion as  to  the  effect  of  the  recording  of  the  deed  from  Angus  McNeil  to  Sam- 
uel Peak,  and  whether  the  record  of  the  deed  was  notice  to  plaintiff  of  the  re- 
pudiation of  Peak^s  tenancy,  when  plaintiff,  by  his  counsel,  moved  the  court 
to  charge  the  jury  that  it  was  not  notice  to  him  of  an  adverse  holding,  which 
the  court  declined  to  do,  on  the  ground  that  it  would  be  a  charge  on  the  weight 
of  evidence.  The  charge  of  the  court,  as  given,  is.  we  think,  a  correct  enun- 
ciation of  the  law,  where  there  is  an  adverse  holding  under  a  deed  duly  re- 
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corded,  when  there  is  no  claim  that  the  occupant  is  holding  as  tenant  of  tb& 
plaintiff;  but,  when  the  evidence  tends  to  siiow  such  a  tenancy,  the  ch:ir<^e 
becomes  erroneous,  unless  limited  and  restricted  to  a  state  of  facts  where  such 
tenancy  does  not  exist.  It  is  probable  that  the  jury  was  misled  by  the  charge 
given;  and  though  not  assigned  as  error,  and  though  the  charge  requested  was 
not  such  as  should  have  been  given  without  qu^dification,  we  are  of  opinion 
that,  under  the  circumstances,  the  court  was  called  upon  to  charge  the  jury  to- 
the  effect  that  if  Samuel  Peak  was  the  tenant  of  the  plaintiff  as  to  this 
200  acres  of  land,  that  the  recording  of  the  deed  to  himself  from  NcXeil 
would  not  be  evidence  of  an  adverse  holding,  or  the  repudiation  of  the  ten- 
ancy on  the  part  of  Peak.  It  would  be  extremely  hazardous  for  the  owner  of 
land  to  let  any  one  into  the  possession  of  it,  if  such  peraon  could,  by  the  mere 
recording  of  a  deed  of  the  land  to  himself,  repudiate  his  tenancy,  and  set  the 
statute  of  limitations  in  motion  in  his  favor.  Such  is  not  believed  to  be  the 
law-  It  is  well  settled  that,  before  a  tenant  can  dispute  the  title  of  his  land- 
lord, and  invoke  the  statute  of  limitations  in  his  own  favor  as  against  the  title 
of  his  landIoi*d,  he  must  repudiate  his  tenancy,  and  notify,  his  landlord  of  the 
fact,  and  then  the  statute  will  only  run  from  the  time  of  such  notice.  Carter 
V.  Town  of  La  Grange,  60  Tex.  638;  Wood,  Lim,  540-542;  Zeller  v.  Eckert,  4 
HoWk  296;  Floyd  v.  Mintsey,  7  liich.  Law,  189.  It  has  not  been  detorminedr 
so  far  as  we  are  advised,  what  particular  acts  or  declarations  of  the  tenant 
will  be  considered  as  affording  sufficient  evidence  of  the  repudiation  of  an 
existing  tenancy.  And,  from  the  nature  of  the  relation  of  landlord  and  ten- 
ant, the  situation  of  the  parties  towards  each  other,  the  extent  and  character 
of  tlie  trust  reposed,  and  other  circumstances  that  might  be  imagined,  it  would 
seem  that  the  question  of  notice  should  depend  largely  on  the  special  facts  of 
each  case;  the  law  not  having  designated  any  particular  act  or  acts  of  the  ten* 
ant  as  sulRcient  to  put  the  landlord  on  notice  of  a  repudiation  of  the  relation- 
ship between  them.  But,  when  circumstantial  evidence  is  relied  on  to  prove 
a  repudiation  of  a  trust  or  tenancy,  the  circumstances  should  be  inconsistent 
with  the  terms  of  the  trust  or  tenancy,  and  should  be  of  a  cogent  and  con- 
vincing character,  and  such  that  the  landlord,  in  the  exercise  of  ordinary  pru- 
dence and  diligence,  would  have  discovered.  Good  faith  between  contracting 
parties  demands  this  much.  The  failure  of  the  landlord  to  discover  the  record 
of  a  deed  to  his  tenant  for  the  land  that  he  occupies  as  such,  cannot  be  an  act 
of  negligence.  The  landlord  is  entitled  to  rest  upon  the  presumption  that  his 
tenant  widl  carry  out  his  contract  in  good  faith,  and  that  he  will  do  no  act  in- 
consistent with  his  duty,  without  giving  express  notice,  that  he  has  ceased 
to  be  tenant.  The  landlord  can  be  under  no  obligation  to  search  the  records 
for  a  deed  to  his  tenant,  the  mere  acceptance  of  which,  without  giving  notice, 
would  be  an  act  of  perfidy.  From  which  it  follows  that  a  failure  to  discover 
the  record  of  sucli  a  deed  would  not  be  a  want  of  diligence  on  the  part  of  the 
landlord,  and  notice  of  the  record  of  it  will  not  be  imputed  to  him  if  he  did 
not  in  fact  know  of  it. 

Appellant  contends  that  the  statute  of  limitations  could  not  commence  to 
run  against  his  title  until  the  patent  issued  in  September,  1882,  on  the  ground 
that  the  title  remained  in  the  state  until  that  time.  The  land  was  surveyed 
by  virtue  of  the  'Squire  Mays  head-right  certificate  in  1841,  and  the  patent 
finally  issued  for  the  land  embraced  in  this  survey.  The  original  survey  se- 
gregated the  land  from  the  public  domain,  and  the  state  was  ever  afterwards 
powerless  to  resume  control  of  it;  and,  it  having  been  appropriated  by  virtue 
of  a  valid  certificate,  the  equitable  title  was  in  the  owner  of  the  certificate, 
and  the  statute  of  limitation  would  run  against  such  title.  StUphen  v.  NorrU^ 
44  Tex.  245;  Bhmrtoood  v.  Fleming^  25  Tex.  Supp.  408;  Wright  v.  Hawkins, 
28  Tex.  471. 

Appellees  have  filed  a  cross-assignment  of  errors  In  reference  to  the  admis- 
sion of  certain  deeds  in  appellant's  chain  of  title  in  evidence  on  the  trial  of 


Digitized  by  VjOOQIC 


Tex.]  HARWOOD   V.  WYLIE.  789 

the  cause,  and  we  are  asked,  in  the  eyet\t  that  the  deeds  were  improperly  ad- 
mitted, to  affirm  the  judgement,  althoagh  errora  may  have  been  committed 
against  the  appellant.  We  are  of  opinion  that  such  a  practice  would  be  im- 
proper, for  the  reason  that,  had  tlie  objections  been  sustained  in  the  court  be- 
low, it  may  be  that  appellant  could  have  obviated  the  defect  in  some  way,  or 
have  taken  a  nonsuit,  and  cured  it  in  time  for  another  trial;  but  we  fail  to 
see  from  the  record  that  the  deeds  objected  to  are  void  for  uncertainty.  From 
aught  that  appears,  the  land  in  controversy  maybe  identified  by  the  aid  of  ex- 
ternal testimony,  in  connection  with  the  deeds. 

Por  the  errors  indicated,  we  are  of  opinion  that  the  judgment  should  be  re- 
versed,' and  cause  remanded. 

Stayton,  C.  J.  The  report  of  the  commission  of  appeals  examined,  their 
opinion  adopted,  and  the  judgment  reversed,  and  cause  rem^mded. 

NOTE. 

Laitolord  and  Tenant— Estoppel  to  Deny  Title.  A  tenant  is  estopped  from  deny- 
ing the  title  of  his  landlord  while  retaining  possession  of  the  premises.  School-Dlst.  v. 
Long,  (Pa.)  10  Atl.  Rep.  769;  Rector  v.  Gibbon,  4  Sup.  Ct.  Rep.  606:  Henderson  v.  Mil- 
ler, (Mich.)  19  N.  W.  Rep.  197:  Jochim  v.  TibbelbMMich.)  14  N.  W.  Rep.  690;  Whitford 
w.  Crooks,  Id.  675 ;  Parker  v.  Nanson,  (Neb.)  11 N.  W.  Rep.  865 ;  Bertram  v.  Ckx)k,  (Mich.) 
^  N.  W.  Rep.  868;  Morrison  v.  Bassett,  (Minn.)  2  N.  W.  Rep.  851 ;  Mauldin  v.  Cox,  (CaL) 
7  Pac.  Rep.  804;  Sawyer  v.  Sargent,  Id.  120;  Gable  v.  Wetherholt,  (111.)  6  N.  E.  Rep. 
458.  So  is  one  who  enters  at  the  instance  and  with  the  consent  of  the  tenant.  Standley 
V.  Stephens,  (Cal.)  6  Pao.  Rep.  420;  Pardee  v.  Gray,  Id.  889.  So  is  an  assignee  of  the 
lessee.  Rector  v.  Gibbon,  4  Sup.  Ct.  Rep.  606.  Nor  can  a  tenant  acquire  and  set  up  a 
title  adverse  to  that  of  his  landlord  without  first  surrendering  possession.  Pengra  v. 
Munz,  29  Fed.  Rep.  880;  Parker  v.  Nanson,  (Neb.)  11  N.  W.  Rep.  865;  Lansman  v.  Dra- 
lioss,  (Neb.)  4  N.  W.  Rep.  956;  Sawyer  v.  Sargent,  (Cal.)  7  Pac.  Rep.  120;  Gable  v. 
'Wetherholt,  (lU.)  6  N.  E.  Rep.  453.  It  is  not  enough  that  he  has  abandoned  the  prem- 
ises for  a  time,  and  afterwards  entered  under  the  new  title,  unless  he  has  given  notice 
of  such  abandonment  to  the  original  landlord.  Juneman  v.  Franklin,  (Tex.)  3S.  W. 
Rep.  562.  But  a  tenant  may  show  that  since  the  commencement  of  the  tenancy  his  lessor 
has  conveyed  to  some  one  else.    McGuffie  v.  Carter,  (Mich.)  4  N.  W.  Rep.  211. 

Where  one  enters  upon  land  by  a  lease  from  a  mortgagee  in  possession,  or  purchases 
the  mortgage  from  him,  he  is  estopped  from  denying  the  rightful  possession  of  the 
mortgagee.    Alderson  v.  Marshall,  (Mont.)  16  Pac.  Rep.  576. 

In  an  action  of  ejectment  to  recover  land  purchased  by  plaintiff  from  the  state,  against 
the  defendant,  who  had  entered  on  the  premises  under  a  lease  from  plaintiff,  and  after 
the  termination  of  the  lease  refused  to  leave  the  premises,  the  defendant  cannot  set  up 
title  in  himself  by  purchase  from  one  who  claimed  to  be  a  partner  with  plaintiff  in  the 
.acquisition of  the  land.    Burgess  v.  Rice,  (Cal.)  Id.  49^ 


Harwood  et  ah  t>.  Wylik. 
(Supreme  Court  of  Texas.    April  17, 1888.) 
1.  Executors  and  Administrators — Appointment — Ck>LLATERAL  Attack. 

Where  the  proceedings  of  the  probate  court  show  that  the  administration  of  the 
•  estate  of  a  deceased  person  was  not  within  15  years  after  the  death  of  the  intestate, 
in  a  county  other  than  that  prescribed  by  statute,  and  was  intended  to  consume  the 
estate  in  costs,  such  administration  will  not  be  upheld  in  a  collateral  attack.^ 
t.  Same— INDEFINITENESS  OF  Order. 

An  order  of  probate  court  granting  letters  of  administration  upon  one  estate  out 
of  a  number,  without  stating  which  one,  will  apply  to  none  of  them. 
tSw  Same — Sales  under  Order  of  Court— Unlooated  Public  Land. 

Where  it  appears,  subsequent  to  the  sale  of  land  by  virtue  of  an  order  of  court 
-under  administration  proceedings,  that  at  the  time  of  the  sale  no  certificate  sever- 
ing the  land  from  the  public  domain  had  ever  been  located  or  filed  thereon,  the  pur- 
chaser at  such  sale  will  acquire  no  title  to  the  land  purchased. 

<^ommissioners*  decision.     Appeal  from  district  court,  Wichita  county. 

"^  On  the  subject  of  collateral  attack,  see  McCarter  v.  Neil,  (Ark.)  6  S.  W.  Rep  781, 
«nd  note;  Nicholson  v.  Nicholson,  (Ind.)  15  N.  E.  Rep.  228;  Decker  v.  Decker.  (N.  Y.) 
Id.  807 ;  Comer  v.  Bray,  (Ala.)  8  South.  Rep.  554;  In  re  Newman's  Estate,  (CaL)  16  Pao, 
Rep.  887;  Davis  y.  ^binson,  (Tex.)  <mU,  749. 
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Suit  in  trespass  to  try  title  to  certain  lands,  by  Thomas  N.  H.  Wylie  against 
E.  B.  Harwood  et  al.  The  plaintiff  claimed  his  title  through  the  administni' 
tion  had  upon  the  estate  of  one  Robert  Evans,  deceased.  I^fendants  Insisted 
that  the  administration  upon  the  estate  of  Evans  was  a  nullity.  Judgment 
was  rendered  for  plaintiff,  and  defendants  appeal. 

Coomhes  i&  Oano,  for  appellants.  W.  W.  Flood  and  Hunter  ^  SteuxirU  for 
appellee. 

CoLLARD,  J.  We  cannot  give  our  assent  to  the  validity  of  the  administra- 
tion of  the  Robert  Evans  estate.  Evans  perished  at  the  Alamo,  with  Travis, 
on  the  6th  of  March,  1836,  having  no  fixed  place  of  residence  in  the  state.  On 
the  10th  day  of  January,  1851,  nearly  15  years  after  the  death  of  Evans,  one 
J.  Castaiiie  applied  to  the  county  court  of  Harris  county  for  letters  of  admin- 
istration upon  his  estate,  alleging  that  decedent  had  no  fixed  domicile,  and  no 
kindred  in  the  state.  The  application  did  not  show  that  there  were  any  debts 
against  the  estate,  nor  were  there  any  in  fact.  The  statute  in  force  at  the- 
time  the  application  was  filed  required  that  if  deceased  had  no  domicile  or 
fixed  place  of  residence  in  the  state,  but  died  in  the  state,  letters  of  adminis- 
tration shall  be  either  in  the  county  where  his  principal  property  was  at  the- 
time  of  his  death,  or  in  the  county  where  he  died.  Pasch.  Dig.  art.  1260.  Th& 
pretended  order  of  administration  does  not  designate  the  estate  of  Robert 
Evans.  There  is  a  list  of  14  esttites  by  name,  and  an  order  that  "Justin 
Castaine  be,  and  he  is  hereby,  appointed  administrator  of  this  estate. "  Several 
terms  later,  on  July  2,  1851,  the  minutes  of  the  court  show  a  list  of  eight  of 
the  estates  in  the  former  list,  including  the  estate  of  Robert  Evans,  and  an 
order  reciting  that  the  administrator  had  filed  his  inventory  and  bond,  which 
are  approved  and  ordered  to  record,  and  concluding  as  follows:  "It  is  ordered 
that  letters  of  administration  issue  according  to  law."  In  neither  of  the 
orders  is  any  particular  estate  mentioned.  Fifteen  days  after  the  second  order, 
Ciistiiine,  as  administrator  of  the  Robert  Evans  estate,  applied  for  sale  of  a 
suificient  quantity  of  the  estate  (consisting  of  three  surveys,  1,920  acres  by 
virtue  of  Evans*  bounty  certificate,  one-third  of  a  league,  his  head-right,  and 
640  acres,  his  donation,  located  in  Navarro  county,  Tex.)  to  pay  the  costs  of 
court,  estimated  at  $60,  and  the  administrator's  charges  for  obbunlng  the  cer- 
tificate, $10,  and  locating  the  same  on  the  land  sought  to  be  sold,  $252.25. 
The  sale  was  ordered  on  a  credit  of  12  months;  the  sale  of  all  the  land  was 
matle  to  W.  R.  Baker,  clerk  of  the  court,  for  $305,  on  12  months'  time;  report 
made  and  confirmed;  the  order  of  confirmation  allowing  Baker  to  pay  tho 
amount  bid  in  Ciish,  he  having  so  elected;  and  deed  ordered  upon  such  pay- 
ment.    The  order  of  confirmation  was  made  September  29,  1851. 

There  ought  to  be  some  limit  of  time  after  death  when  administration  could 
be  taken  out  upon  an  estate,  even  in  the  absence  of  a  statute.  In  case  of  a 
second  administration  upon  the  same  estate,  it  seems  the  time  is  fixed  at  such 
period  as  would  raise  a  presumption  that  all  debts  had  been  paid.  The  stat- 
ute, as  revised,  fixes  the  time  at'four  years  after  death  of  the  intestate.  Ward-- 
rup  V.  Jones,  23  Tex.  491 ;  Rev.  St.  art.  1827.  We  think  the  administration 
attempted  to  be  taken  out  upon  the  Evans  estate  should  not  be  recognized. 
It  was  attempted  too  late;  and,  besides,  there  are  other  reasons  for  it.  The 
proceedings  in  the  probate  court  show  that  the  administration  was  intended 
to  consume  the  estate  in  costs  and  administrator's  fees.  The  whole  est<ite  was- 
so  converted,  by  the  administrator  and  the  officers  of  court,  in  as  brief  a  timo 
as  it  could  have  been  done  under  the  forms  of  law.  The  administration  was. 
not  taken  out  in  the  county  where  the  statute  declared  it  should  be,  but  in 
another  remote  county,  where  the  parties  interested  in  the  estate  had  no  rea- 
son to  expect  it, — thus  rendering  it  more  easy  to  plunder  and  misapply  the 
property  without  the  knowledge  of  the  heirs;  and  all  this  was  done  nearly  15 
years  after  death  of  intestate.    Ck)urts  should  not  hold  an  administration  valid. 
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even  in  a  collateral  attack,  where  it  is  shown  to  have  been  obtained  for  fraud- 
ulent purposes,  and  by  methods  vioJative  of  express  law. 

We  do  not  think  the  probate  court  acquired  jurisdiction  of  the  estate.  But 
it  may  be  admitted  that  the  administration  could  have  been  legally  obtained 
at  the  time  and  in  the  county  where  it  was  attempted;  still  it  cannot  be  said 
that  there  were  any  orders  of  the  court  granting  the  administration.  The  or- 
ders only  pretend  to  appoint  an  administrator  of  one  estate, — which  one  out 
of  the  list  of  fourteen  in  the  first  order,  or  out  of  the  eight  in  thesecond  order, 
cannot  be  ascertained.  Neither  of  the  orders  refers  to  any  particular  estate. 
We  cannot  see  tliat  the  orders  should  be  made  to  apply  to  any  particular  one 
of  the  estates.  The  orders  are  not  definite.  They  purport  to  grant  adminis- 
tration upon  one  estate  out  of  a  number,  without  stating  which  one.  In  such 
case  they  should  be  held  to  apply  to  none  of  them. 

But,  again,  it  might  be  conceded  that  the  administration  upon  the  Robert 
Evans  estate  was  v^id.  The  sale  would  convey  nothing  to  Baker,  in  the  ab- 
sence of  proof  that  the  land  sold  was,  at  the  time  of  the  sale,  located  by  virtue 
of  the  certificate,  now  relocated  on  the  land  in  controversy.  The  sale  was 
made  and  confirmed  before  the  30th  day  of  September,  1851.  It  was  in  proofs 
by  the  commissioner  of  the  general  land-office,  that  the  certificate  for  1,920 
acres  was  not  located  until  the  24th  day  of  May,  1852.  The  county  surveyor 
of  Navarro  county  testified  that  the  records  of  his  office  showed  no  location  of 
the  certificate  in  his  county.  It  seems,  from  this,  that  the  land  sold  had  not 
been  appropriated  by  the  certificate  at  the  time  of  the  sale,  but  was  done  some 
eight  months  afterwards.  The  land  was  sold,  not  the  certificate.  Had  the 
certificate  been  located  on  the  land  at  the  time  of  the  sale, — that  is.  if  the  cer- 
tificate had  t)een  filed  upon  the  land  so  as  to  sever  it  from  the  public  domain 
at  the  time  of  the  sale, — the  effect  would  have  been  to  convey  the  certificate; 
not  so,  if  the  certificate  had  not  been  located.  The  certificate,  in  such  case, 
was  not  sold;  and  when  it  was  floated  and  relocated  on  the  land  in  contro- 
versy, the  land  was  indisputably  the  property  of  Evans'  estate. 

We  conclude  from  the  foregoing  that  the  judgment  of  the  court  below  ought 
to  be  reversed,  and  here  rendered  in  favor  of  defendants;  that  plaintiff,  Thomas 
N.  H.  Wylie,  take  nothing  by  his  suit,  against  defendants,  appellants  in  this 
court;  and  that  they  go  hence  without  day. 

Stayton,  C.  J.  The  report  of  the  commission  of  appeals  examined,  their 
opinion  adopted,  and  the  judgment  reversed,  and  rendered  for  the  appellants^ 


Missouri  Pao.  Ry.  CJo.  v.  Walker. 
(Supreme  Court  of  Texas.    March  6, 1888.) 

Master  and  Servant— Injuries  While  not  in  Discharob  of  Dutt. 

In  BD  action  against  a  railroad  company  for  personal  injuries,  plaintiff  testified 
that  he  was  injured  while  attempting  to  board  a  moving  freight  train,  in  discharge 
of  his  duties  as  defendant's  brakeman,  and  that  the  accident  was  caused  by  want 
of  the  ordinary  step  to  the  ladder  by  which  he  attempted  to  mount,  of  which  defect 
he  was  not  aware,  but  which  he  might  have  seen  had  he  loolced.  The  conductor 
and  another  brakeman  testified  that  plaintiff  was  not  in  the  discharge  of  his  duties. 
Others  tftstifted  that  plaintiff  had  been  forward  for  a  drink  of  water,  and  that  he  had 
so  stated  since  the  accident.  Plaintiff's  physicians  testified  that  plaintiff  told  them 
that  he  was  injured  in  lumping  from  the  engine,  and  through  no  fault  of  defend- 
ant. No  one  ezeept  plamtiff  saw  the  accident.  Held,  that  there  is  such  a  prepon- 
derance of  testimony  in  favor  of  defendant  that  a  judgment  for  plaintiff  will  be  re- 
versed. 

Nbw  Trial— Nbwx«t-Discovered  Evidence. 

Plaintiff,  in  an  Action  for  injuries  received  on  defendant's  railroad,  testified,  on 
cross-examination,  that,  if  he  made  certain  statements  sworn  to  by  his  physicians, 
he  was  out  of  his  right  mind  at  the  time.  There  was  nothing  in  his  petition  as  to 
his  being  out  of  his  mind;  and  defendant,  thus  surprised,  was  not  prepared  to  dis- 
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prove  it  Held  that,  such  statements  being  material  to  the  case,  defendant,  upon 
alscovering  proof  of  plaintilTs  sanity  at  the  time,  is  entitled  to  a  new  trial  on  the 
ground  of  newly-disoovered  evidenoe.^ 

Appeal  from  district  court,  Harris  county;  Jabibs  Masterson,  Judge. 

Action  by  T.  H.  Walker  against  Missouri  PaciQc  Railway  Company  for 
damages  for  injuries  received  while  brakcman  on  defendant's  road.  Plain- 
tiff recovered  judgment  for  $5,000,  and  defendant  appeals.  There  was  noth- 
ing in  plaintiirs  petition  to  indicate  that  he  was  not  in  his  right  mind  at  any 
time.  On  cross-examination,  he  stated  that,  if  he  made  certain  statements 
testified  to  by  ills  medical  attendants,  he  was  out  of  his  mind  at  the  time. 
Defendants  could  not  disprove  this,  and  state,  as  one  ground  for  a  new  trial, 
newly-discovered  evidence  that  plaintiff  was  perfectly  sane  at  the  time. 

BaJur,  Botts  <&  Baker,  for  appellant.     G.  W.  Tharp,  for  appellee. 

Gaines,  J.  This  action  was  brought  in  the  court  below  by  appellee  to  re- 
cover damages  for  a  personal  injury.  He  was  his  sole  witness.  His  testi- 
mony was  that  he  was  a  brakeman  on  a  freight  train  of  the  defendant  com- 
pany; that  while  the  train  was  in  motion,  between  stations,  he  was  ordered 
by  the  conductor  to  go  forward  to  the  engine  for  the  purpose  of  turning  the 
train  upon  a  switch,  which  it  wiis  approacliing;  that,  discovering  a  dust  made 
by  the  train,  he  thought  it  was  caused  by  a  loosened  brake-beam,  and  pro- 
posed to  the  engineer  that,  if  he  would  not  increase  the  speed,  he  would  jump 
from  the  engine,  and  see  what  was  the  cause  of  the  dust;  that  this  was  agreed 
to,  and  he  accordingly  jumped  to  the  ground;  that,  finding  there  was  noth- 
ing wrong,  he  waited  until  the  fifth,  sixth,  or  seventh  box  car  came  along, 
and  attempted  to  board  it  by  catching  hold  of  the  ladder,  but  that,  by  reason 
of  there  being  no  step  to  the  ladder,  of  which  fact  he  was  ignorant  at  the  time, 
he  was  unable  to  do  so,  and,  letting  his  hold  go,  he  fell  so  that  the  train  ran 
over  his  arm,  and  crushed  it.  The  train,  as  he  testified,  was  running  at  the 
rate  of  about  eight  miles  an  hour.  No  one  saw  the  accident  but  himself;  but, 
as  to  the  cause  of  his  going  to  the  engine,  the  evidence  was  conflicting.  The 
conductor  testified  that  there  were  three  brakemen  on  the  train;  that  plain- 
tiff was  the  middle  brakeman;  that  it  was  the  duty  of  the  front  brakeman  to 
open  the  switch,  and  that  he  did  not  send  the  plaintiff  forward  for  that  pur- 
pose. He  also  testified  that  he  slopped  the  train,  and  took  the  plaintiff  up, 
and  in  a  few  minutes  afterwards  asked  him  how  the  accident  occurred,  and 
that  he  answered,  as  the  witness  thought,  "that  he  went  forward  to  the  en- 
gine to  get  a  drink  of  water,  and  that  he  got  off  coming  up  the  grade,  and  in- 
tended to  get  on  the  ladder  of  a  box  car,  but  slipped,  and  fell  with  his  arm  on 
the  rail  before  he  got  to  the  ladder,  and  the  wheel  ran  over  him."  This  wit- 
ness also  said  that  the  plaintiff  did  not  complain  that  the  step  was  missing, 
and  that  he,  the  witness,  did  not  know  whether  it  was  or  not.  One  Arnold 
testified  that  he  was  head  brakeman,  and  that  it  was  his  duty  to  open  the 
switches;  that  he  and  the  plaintiff  went  forward  about  the  same  time  to  get 
a  drink  of  water;  and  that  he  saw  him  between  the  engine  and  tender  a  short 
time  before  the  accident,  but  did  not  see  the  accident  itself.  The  engineer, 
at  the  time  of  the  trial,  was  dead.  The  fireman  testified  that  plaintiff  was 
middle  brakeman,  and,  a  short  while  before  the  accident,  was  on  the  pilot, 
and  was  ordered  off,  as  riding  there  was  against  the  rules  of  the  company. 
After  the  accident,  the  plaintiff  was  taken  to  Marquez,  and  the  physician  who 
dressed  his  wound  there  swore  that  he  told  him  he  fell  under  the  train  as  be 
jumped  off  the  engine.  The  plaintiff  was  carried  on  to  the  hospital  at  Riles- 
tine,  where  his  arm  was  amputiited  next  day.  He  stated  to  Dr.  Smith,  the 
surgeon  in  charge,  according  to  the  latter's  testimony:  "I  w^nt  over  to  thp 

>As  to  when  a  new  trial  will  be  granted  on  the  ground  of  newly-disoovdlfed  evldenoA. 
see  RaUway  Co.  v.  Wood,  (Tex.)  ante,  872,  and  note.  ^ 
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engine  to  get  a  drink  of  water;  and,  as  I  jumped  off  the  engine,  I  lost  my 
balance,  and  fell  under  the  car,  and  the  wheel  passed  over  my  arm.  No  one 
saw  the  accident,  and  it  was  not  caused  by  the  carelessness  of  any  one  in  de- 
fendant's employ."  "It  was  simply  an  accident,"  etc.  His  language  was 
taken  down  by  the  witness  at  the  time.  The  plain  tiff,  in  rebuttal,  testified  that 
he  had  no  recollection  of  making  the  statements  to  the  physicians  which  are 
set  out  above;  and  that,  if  he  did,  he  was  under  the  influence  of  morphine 
and  whisky,  and  did  not  know  what  he  was  saying.  He  also  denied  that  he 
was  the  middle  brakeman  on  the  train. 

The  first  and  second  assignments  of  error  are,  in  effect,  that  the  verdict  is 
contrary  to  the  evidence,  and  that  it  is  contrary  to  the  charge  of  the  court. 
But  appellee  insists  that  these  assignments  are  too  general  to  be  considered. 
Such  parts  of  them  as  are  copied  in  the  brief  are  not  sufficiently  speciOc,  but 
the  assignments  themselves,  as  shown  by  the  record,  point  out  the  grounds 
upon  which  they  are  based  with  great  particularity.  Rule  29  has  been  amended 
so  as  to  require  the  assignments  of  error  which  are  relied  on  to  be  copied  into 
the  biiefs,  but  that  amendment  does  not  take  effect  until  the  next  Tyler  term. 
It  is  not  clear  that  the  original  rule  required  this,  and  we  have  never  enforced 
that  construction.  These  assignments  of  error  will  be  considered,  and  we 
think  them  well  taken.  There  is  such  a  preponderance  of  testimony  in  favor 
of  the  defendant  that  the  judgment  should  not  be  permitted  to  stand.  No 
comment  is  needed  to  sustain  this  proposition.  But  we  have  grave  doubts 
whether  the  testimony  of  the  plaintiff,  standing  alone,  ought  to  be  deemed 
sufficient  to  support  the  verdict.  The  accident  occurred  in  the  day-time.  He 
testified  that  he  could  have  seen  the  step  was  gone  if  he  had  looked.  It  is  the 
duty  of  a  railroad  company  to  furnish  its  employes  with  safe  tracks,  rolling 
stock,  machinery,  and  appliances  for  the  pei-formance  of  their  work,  and  the 
employe  being  ignorant  of  defects,  has  a  right  to  presume  that  everything  is 
reasonably  safe,  and  is  not  bound  to  inspect  its  appliances  before  using  them. 
But  a  person  engaged  in  a  hazardous  business  or  undertaking  is  required  at 
all  times  to  make  a  proper  exercise  of  his  senses  in  order  to  avoid  danger. 
The  plaintiff  testified  that  he  could  have  seen  there  was  no  step  on  the  car  it  he 
had  taken  time  to  look;  and  we  think  it  obvious  that  if  he  had  used  such  care 
as  a  prudent  man  would  have  exercised  in  attempting  to  board  a  boxcar  run- 
ning at  the  rate  of  eight  or  nine  miles  an  hour,  and  had  looked  before  he 
leaped,  the  accident  would  ngt  have  occurred,  even  admitting  that  it  did  oc- 
cur as  he  claims  it  did.  It  seems  to  us,  prudence  demanded  that  he  should 
look,  and  that  he  should  not  have  rushed  blindly  upon  a  danger  obvious  to  any 
one  exercising  his  ordinary  senses. 

We  think,  also,  that  the  motion  for  a  new  trial  on  account  of  the  newly- 
discovered  evidence  comes  within  the  principles  laid  down  in  the  Forsyth 
Case,  and  that,  upon  that  ground  also,  the  new  trial  should  have  been  granted. 
Railway  Co,  v.  Forsyth,  49  Tex.  171. 

Por  the  errors  pointed  out,  the  j  udgment  is  reversed,  and  the  cause  remanded. 


Sgrewmen^s  Ben.  Ass'n  of  GALrBSTON  d.  Smith  et  al. 
{Supreme  Court  of  Texas,    March  6,  ISSS.) 
BowDB— iNDBMifrrr  Bonds— Rblbasb  of  Surety. 

The  mere  fact  that  a  treasurer  has  indisoriminately  intermingled  and  nsed  the 
funds  of  his  company  as  his  own,  with  its  knowledge,  will  not  impose  a  duty  on  such 
company  to  communicate  these  facts  to  those  subsequently  becoming  such  treaa- 
orer's  sureties,  in  order  to  hold  them  oh  their  bond. 

BaME— Ck>RP01U.TI0N— TrEASUKBR— MiSAPPROPRIATIOlT  OF  FUNDB — ^EviDENCB. 

Where  a  treasurer  of  a  company,  having  deposited  trust  funds  in  a  bank,  with- 
draws the  same,  without  being  required  to  do  so  by  reason  of  checks  drawn  on  him 
by  the  company,  such  a  withdrawal  is  evidence  to  go  to  the  jury  to  aid  them  in  deter- 
mining, in  connection  with  other  circumstances,  whea  said  treasurer  misappro* 
priatea  the  trust  funds. 


Digitized  by  VjOOQIC 


794  SOUTHWESTERN  BEPOETEB.  [TdX*. 

8.  Samb. 

In  a  suit  against  a  treasurer  of  a  company  for  misappropriation  of  funds,  where 
it  appears  that  said  treasurer  had  made  an  official  report  of  moneys  in  his  hands, 
wmch  was  largely  in  excess  of  the  amount  sued  for,  evidence  showing  that,  about 
the  time  of  the'  report,  the  treasurer  was  endeavoring  to  borrow  money,  to  pay 
benefits  in  the  association,  is  inadmissible  to  contradict  the  report,  as  the  act  of  bor- 
rowing the  money  was  not  in  the  course  of  the  treasurer's  official  duty. 

4.  Same — Actions  against  Sureties — Consolidation. 

Under  Rev.  St.  Tex.  $  1450,  providing  that  where  several  suits  are  pending  between 
the  same  plaintift  and  seveial  defendants,  which  maybe  joined,  the  court  may  order 
them  consolidated,  a  suit  against  one  set  of  sureties  on  a  treasurer's  bond,  wherein 
plaintifF^s  petition  asserts  that  an  alleged  misappropriation  of  funds  by  the  treasurer 
was  during  their  term,  cannot  be  consolidated  with  another  suit  by  same  plaintiff 
against  a  succeeding  set  of  sureties,  in  which  the  petition  sets  out  that  the  misap- 
propriation has  been  since  the  last  set  executed  their  bond,  even  though  the  plain- 
tiff may  not  know  under  which  set  of  sureties  the  misappropriation  took  place. 

Appeal  from  district  conrt,  Galveston  county;  W.  H.  Stewart,  Judge. 
George  P,  Finlay  and  Forster  Rose^  for  appellant.    James  B,  Stubbs  and 
Robert  O,  Street,  for  appellees. 

Statton,  C.  J.  £.  A.  Smith  was  the  treasurer  of  the  appellant  association 
for  one  term,  intervening  December  28,  1883,  and  January,  1885,  and  he 
executed  a  bond,  with  sureties,  conditioned  for  the  faithful  performance  of 
his  duties  during  that  term.  He  was  elected  for  a  second  term,  and  executed 
a  bond  with  sureties;  there  being  only  one  person  who  was  surety  on  both 
bonds.  He  was  removed  from  office  July  24, 1885,  and  two  suits  were  brought 
against  him  and  liis  sureties  to  recover  moneys  which  came  into  his  hands,  and 
were  never  paid  over.  This  action  is  on  the  bond  executed  for  the  last  term, 
and  the  petition  alleged  that  he  converted  the  moneys  sued  for  after  the  last 
bond  was  executed.  The  action  was  brought  on  the  bond  first  executed,  and 
the  pelition  in  that  case,  which  was  offered  in  evidence  by  the  defendants, 
alleges  that  the  treasurer  misappropriated  a  larger  sum  of  money  than  is  sued 
for  in  this  case,  and  that  this  misappropriation  occurred  prior  to  the  time  the 
bond  sued  on  in  this  case  was  executed.  A  motion  was  made  by  the  plaintiff 
to  consolidate  the  two  actions,  but  it  gave  no  reasons  why  this  should  be  done, 
and  it  was  overruled. 

The  statute  provides  that  "whenever  several  suits  may  be  pending  in  the^ 
same  court,  by  the  same  plaintiff  against  the  same  defendant,  for  causes  of 
action  which  may  be  joined,  or  where  several  ^uits  are  pending  in  the  same 
court,  by  the  same  plaintiff  against  several  defendants,  which  may  be  joined, 
the  court  in  which  the  same  are  pending  may,  in  its  discretion,  order  such 
suits  to  be  consolidated."  Rev.  St.  1450.  To  authorize  a  consolidation  in 
any  case,  under  the  statute,  the  causes  of  action  must  be  such  as,  under  the- 
general  rules  applicable  to  the  subject,  may  be  joined.  Neither  the  petition 
nor  motion,  in  this  case,  show  that  the  causes  of  action  asserted  in  the  two 
causes  were  such  as  might  be  properly  joined;  and,  if  the  court  was  not  vested 
with  a  discretion  in  such  cases,  it  could  not  t>e  lield  that  it  erred  in  overruling 
the  motion  to  consolidate.  If,  however,  we  look  to  the  petition  in  the  other 
case,  it  is  apparent  that  a  cause  of  action  was  there  stated  which  could  not 
legally  have  been  joined  with  the  cause  of  action  asserted  in  this.  It  would 
seem,  where  actions  have  to  be  brought  against  two  sets  of  sureties  on  official 
or  like  bonds,  given  by  a  principal  and  different  sureties,  to  secure  the  faitli- 
ful  performance  of  duty  by  the  principal,  for  different  terms,  the  one  succeed- 
ing the  other,  that  one  action  against  the  principal  and  all  the  sureties  ought 
to  be  permitted  when  the  plaintiff  is  unable  to  state  and  prove  clearly  when  a 
misappropriation  of  funds  occurred,  and  it  may  be  that  legislation  upon  this- 
subject  ought  to  be  had.  However  this  may  be,  we  are  not  authorized  to  de- 
part from  well-settled  rules  of  law  to  meet  what  may  seem  to  be  hard  cases. 
Whether  the  appellant  could  truly  allege  a  state  of  facts  which  would  entitle 
it  to  have  the  two  actions  consolidated,  we  need  not  inquire. 
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It  ifl  alleged,  in  the  answer  of  the  defendants,  that  "the  said  Smith  was  the 
custodian  of  plaintiff's  moneys,  as  its  treasurer,  long  before  tliey  signed  the 
said  bond,  and  that  about  the  amount  sued  for  was  intrusted  to  him  more 
than  a  year  before  these  defendants  executed  the  bond  sued  on,  and  was  by 
him  indiscriminately  mingled  with  other  moneys  in  bank,  and  lodged  therein, 
and  drawn  against  in  his  (Smith's)  individual  name  and  capacity,  and  used 
and  employed  by  him  for  other  uses  than  those  of  said  association;  and  that 
such  methods  of  dealing  with  said  funds,  and  tlie  intention  of  the  said  Smith 
so  to  deal  with  the  same,  was  known  to  plaintiff  and  its  officers,  but  was  un- 
known to  these  defendants;  and  they  say  that  it  was  the  duty  of  the  plaintiff, 
at  and  before  the  making  and  delivery  of  the  bond  sued  on,  to  communicate 
said  facts  to  them,  but  that  the  plaintiff  wholly  failed  to  do  so.  Wherefore 
they  say  that  they  never  became  bound  by  the  obligation  sued  on."  In  a 
subsjsquent  paragraph  in  the  answer  it  is  alleged,  in  effect,  that  the  plain- 
tiff negligently  failed  to  ascertain  that  its  treasurer  was  misappropriating  its 
funds  before  the  bond  sued  on  was  executed;  that  this  could  have  been  as- 
certained; and  that  the  failure  to  do  so,  and  to  inform  the  defendants  of  that 
fact  before  they  became  sureties,  releases  them  from  obligation  on  the  bond. 
Demurrers  to  these  parts  of  the  answer  were  overruled.  That  the  demurrer 
to  the  last  paragraph  of  the  answer  referred  to  should  have  been  sustained,  is 
settled  by  the  case  of  Bennett  v.  Association,  57  Tex.  78.  There  is  some  con- 
flict of  authority  as  to  the  extent  of  the  obligation  of  one  who  takes  security 
for  tlie  faithful  discharge  of  duty  by  one  who  enters  his  employment  to  in- 
form the  surety  of  any  facts,  within  his  knowledge,  illustrative  of  the  un- 
fitness of  the  employe,  resulting  from  habits  or  delinquencies,  and  as  to  the 
effect  of  the  failure  to  give  such  information.  The  fact  that  surety  is  required, 
of  itself,  would  seem  to  be  a  sufficient  notification  to  one  proposing  to  become 
surety  that  the  obligee  is  not  willing  to  trust  solely  to  the  skill,  diligence,  or 
honesty  of  the  person  of  whom  surety  is  required;  and  it  seems  to  us  that,  to 
avoid  a  bond  on  the  ground  that  the  surety  was  not  informed  of  facts  known 
to  the  obligee,  it  should  be  shown  that  there  was  a  fraudulent  concealment  or 
withholding  of  facts  material  for  the  surety  to  know.  Whether  a  failure  of 
an  obligee  to  disclose  facts  known  to  him  may  be  deemed  fraudulent  will  de- 
pend largely  upon  the  character  of  the  fact  concealed,  and  cases  may  arise  in 
which  it  would  be  the  duty  of  an  obligee  to  disclose  to  a  surety  facts  known  to 
him,  notwithstanding  the  surety  may  make  no  inquiry.  If,  in  the  course  of 
the  employment  of  the  obligee,  the  person  of  whom  surety  is  asked  has  been 
guilty  of  acts  showing  moial  delinquency  and  utter  unfitness  for  trust,  some 
of  the  cases  hold,  and  it  seems  to  us  properly,  that  in  such  case  information 
should  be  given  to  the  surety,  whether  asked  for  or  not.  If,  however,  the  facta 
not  disclosed  be  not  of  this  character,  but  such  as  consist  with  honesty,  and 
may  only  tend  to  show  that  the  person  is  negligent,  dilatory,  and  unskillful, 
it  may  not  be  the  duty  of  the  person  taking  bond,  unasked,  to  give  informa- 
tion to  the  surety  of  such  known  facts.  Such  facts  are  ordinarily  easily  as- 
certained; for  there  is  not  that  effort  to  conceal  them  which  ordinarily  exists 
when  the  unfitness  results  from  a  moral  delinquency,  which  all  men,  not 
entirely  destitute  of  shame,  endeavor  to  conceal.  The  person  of  whom  surety 
is  required,  would  ordinarily,  if  asked,  give  information  in  the  one  case;^ 
while  in  the  other  he  would  studiously  conceal  it,  and  his  employer  demand- 
ing security,  and  himself,  might  be  the  only  persons  to  whom  his  real  char- 
acter was  known.  The  presumption  is  that  a  man  is  honest;  and  upon  this, 
in  the  absence  of  something  to  put  him  on  inquiry,  sureties  will  ordinarily 
rely.  The  reputation  of  the  person  may  be  fair;  but  if  his  employer,  who 
demands  of  him  surety  before  confiding  to  him  a  trust,  the  faithful  discharge 
of  which  requires  strict  integrity,  knows  that  he  is  dishonest,  he  ought  to  dis- 
close that  fact  to  his  surety  before  he  takes  his  obligation.  These  rules  we 
understand  to  be  sanctioned  by  well-considered  cases.    Bank  y.  BrownelU  9 
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R.  1. 169;  Insurance  Co.  v.  Holvmy,  55  Iowa,  571,  8  N.  W.  Rep.  457;  Rait- 
road  Co.  v.  Qow,  59  Ga.  694;  Bostwick  v.  Van  Voorhis,  91  N.  Y.  357;  Roper 
V.  Trustees,  91  111.  519 ;  Insurance  Co.  v.  MabbeiU  18  Wis.  698.  The  treasurer 
may  have  indisciiminatelj  mingled  the  funds  of  the  association  with  his  own, 
^nd  may  have  and  use  the  identical  money  which  he  received  from  his  prin- 
cipal for  purposes  of  his  own,  and  thus  have  been  guilty  of  a  technical  com- 
mission, and  of  this  the  appellant  may  have  had  Icnowledge,  and  failed  to 
•communicate  it  to  the  sureties;  but  this  was  not  sufllcient  to  relieve  them  from 
the  obligation  imposed  by  their  bond.  We  think  the  demurrer  to  the  plea 
quoted  should  have  been  sustained.  It  is  likely,  however,  that  no  injury  re- 
sulted to  appellant  by  the  rulings;  for  no  evidence  seems  to  have  been  in- 
troduced sufficient  to  sustain  the  pleas. 

It  appears  that  the  treasurer  kept  a  general  deposit  account  with  the  bank 
of  Adoue  &  Lobit,  which  commenced  on  January  12, 1884,  and  continued  un- 
til April  6, 1885,  against  which,  during  that  time,  he  checked.  It  was  shown 
that  he  kept  no  account  with  any  other  bank,  and  there  was  some  evidence 
tending  to  show  that  he  mingled  the  funds  which  he  received  as  treasurer 
with  other  moneys;  and  against  his  general  deposit,  thus  made,  checked  for 
sums  to  meet  the  current  expenses  of  the  business  in  which  he  was  engaged. 
The  deposit  account  began  on  January  12,  1884,  by  the  deposit  of  $4,960.59, 
which  was  of  the  funds  of  appellant;  and  the  only  other  deposit  made  during 
that  month  was  $446.40,  of  which  he  may  have  received,  as  treasurer,  $211.75. 
During  the  month  on  which  the  deposit  account  began,  he  paid  out  for  the 
appellant  only  $494.95;  but  he  commenced  checking  against  the  deposit  on  the 
very  day  it  began, — thus  checking  out  $1,800  at  one  time,  and,  during  that 
month,  the  fourth  sum  of  $2,100.  This  illustrates  the  general  character  of 
-dealing  with  the  trust  fund;  and  the  bank  account,  which  was  introduced  to 
show  when  the  money  of  the  association  was  misappropriated,  was  objected 
to,  as  was  the  evidence  offered  to  show  that  he  kept  no  account  with  any 
other  bank.  While  it  is  true  that  the  simple  fact  that  the  treasurer  drew  the 
trust  fund  from  the  bank  where,  without  being  required  to  do  so,  he  had  de- 
posited it,  might  not  be  sufficient,  of  itself,  to  show  when  he  misappropri- 
ated it,  still  it  was  a  fact  which  the  jury  might  consider,  in  connection  with 
other  facts,  to  show  that  he  converted  the  money  to  his  own  use,  and  the  time 
when  this  was  done.  He  deemed  it  necessary  or  proper  to  deposit  the  fund 
in  a  bank,  and,  so  far  as  the  evidence  shows,  thought  this  necessary  as  long 
.as  he  remained  treasurer  or  had  money  to  deposit.  He  selected  the  bank  in 
which  he  would  deposit,  and  it  was  proper  to  show  that  he  never  selected  and 
used  another.  Under  the  evidence,  the  jury  might  well  inquire,  why  with- 
draw funds  from  the  selected  deposit,  when  it  was  not  needed  to  pay  checks 
•drawn  on  him  by  the  association?  We  think  it  was  proper  for  the  jury  to 
have  before  them  and  to  consider  the  treasurer's  dealings  with  the  trust  fund, 
in  order  to  ascertain  when  the  misappropriation  was  made. 

One  witness,  over  objection,  stated  that  the  treasurer  applied  to  him  in  No- 
vember, 1884,  for  a  loan  of  money.  This  evidence  seems  to  us  too  remote  to 
.be  admissible  to  prove  when  the  money  was  misappropriated,  and  this  was 
the  controverted  issue  in  the  case.  Another  witness  was  permitted  to  prove 
that  in  November,  1883,  the  principal  on  the  bond  sued  on  obtained  his  in- 
dorsement on  a  note  for  $800,  executed  by  Smith  and  a  person  with  whom  he 
was  associated  in  business,  which  was  by  them  paid  in  the  same  month. 
This  evidence  was  also  admitted  for  the  purpose  of  showing  when  the  fund 
^as  misapplied.  These  matters  all  transpired  before  Smith  was  treasurer, 
and  were  not  relevant. 

On  June  30, 1885,  in  pursuance  of  his  official  duty,  Smith  made  a  report  to 
the  association,  in  which  he  showed  that  he  then  had  on  hand  $4,814.52,  a 
sum  in  excess  of  that  sued  for;  and,  to  contradict  this  report,  the  appellees 
were  permitted  to  prove  by  a  witness  that  he,  in  May,  18^5f  indorsed  for 
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Smith  a  note  for  •200,  which  he  subsequently  had  to  pay.  This  testimonyr 
we  think,  should  have  been  excluded. 

Por  the  purpose  of  contradicting  the  same  report,  one  of  the  sureties  was^ 
permitted  to  state  that  Smith  applied  to  him  in  the  month  of  July,  1885,  ta 
borrow  money  to  pay  benefits  in  the  association  of  which  he  whs  treasurer. 
While  declarations  made  by  a  principal  in  tlie  course  of  his  official  duty  aro 
admissible  against  a  surety,  admissions  and  declardtions,  not  so  made,  are 
not  ordinarily  admissible  against  him.  The  evidence  hist  referred  to  was  of 
the  latter  class,  and  should  have  been  excluded. 

As  before  said,  there  was  no  question  as  to  the  liability  of  the  principal* 
The  only  question  was  as  to  tlie  time  when  the  misappropriation  occurred,, 
for  on  this  depended  the  liability  of  the  different  sets  of  sureties.  Tlie  ver- 
dict might  liave  been  the  same  had  the  evidence  admitted  over  objection  been 
exchided;  but  this  we  cannot  tcnow  or  undertake  to  decide,  as  the  case  is  pre* 
sented.    The  judgment  will  be  reversed,  and  the  cause  remanded. 


Baktley's  Heibs  9.  Habbis  et  al. 
{Supreme  Cou/rt  of  Texa$,    March  9, 1888.) 

1.  BZBCUTOBS  A3n>  ADMnriSTRATORS-^AIiBB  UNDBB  ObDBB  OV  Coxmi— WAITT  OT  GON- 

riRMXTioN— Rights  of  Hbirs. 

Where  an  administratrix,  who  is  authorized  by  court  to  sell  sufficient  of  certain 
lands  to  release  them  from  a  judgment,  conveys  the  land  to  the  judgment  creditor, 
who  records  the  deed,  such  conveyance,  in  the  absence  of  the  courVs  order  of  sale 
and  its  confirmation  of  the  conveyance,  does  not  show  such  power  in  the  judgment 
creditor  to  sell  the  property  at  a  tax  sale  as  to  divest  the  heirs  of  their  title. 
S.  Vendor  and  Vbndbe— Foreclosure  or  Lien— Title  or  Purchaser. 

A  judgment  and  decree  foreclosing  a  vendor's  lien  on  certain  property,  and  dX-, 
recting  that  an  order  of  sale  issue,  does  not  show  such  title  or  power  to  sell  in  the* 
judgment  creditor  as  will  pass  title  to  a  purchaser  of  the  property  at  a  tax  sale,  in 
the  absence  of  evidence  showing  that  a  sale  to  such  creditor,  under  the  foi*eclosure 
decree,  had  taken  place  and  been  confirmed  by  the  court. 

Appeal  from  district  court,  Walter  county;  W.  H.  Burkhaiit,  Judge. 
Hai-vey  dk  Brownef  for  appellants.    Reese  <&  ThompkinSf  for  appellees. 

Walker,  J.  June  18,  1886,  appellants,  heirs  and  administrator  of  D.  E» 
Bartley.  brought  an  action  of  trespass  to  try  title  for  two  and  one-half  lots  in 
the  town  of  Hempstead  against  Adolph  Harris  and  others,  alleged  to  be  in 
possession  of  the  lots.  The  defendants,  who  are  the  appellees,  pleaded  not 
guilty.  On  the  trial  the  heirship  of  plaintiffs,  as  alleged,  was  proved,  and 
the  legal  title  to  the  lots  in  D.  E.  Bartley  at  his  death  was  not  controverted. 
Xbe  deed  to  htm  was  of  date  May  4, 1864,  and  was  made  by  Kobei-t  Peebles, 
trustee  of  the  town  of  Hempstead.  The  vendor's  lien  was  retained*  Bart- 
•  ley  died  in  1867,  and  Ada  Bartley  became  his  administratrix.  March  26, 
1873,  in  the  district  court  of  Austin  county,  then  including  Hempstead,  a 
judgment  was  tendered  for  $800  and  costs  in  favor  of  R.  M.  Elgin,  trustee 
of  the  town  of  Hempstead,  and  against  the  administratrix,  and  a  decree  fore- 
closing the  vendor's  lien  upon  the  lots  here  in  controversy,  and  for  others  de- 
scribed in  the  decree.  The  decree  also  directed  that  an  order  of  sale  issue,  to 
be  executed  by  the  sheriff  as  under  execution.  August  23,  1875.  the  admin- 
istratrix, by  quitclaim  deed,  conveyed  all  of  the  lots  named  in  the  judgment 
to  11.  M.  Elgin,  trustee,  etc.,  '*in  consideration  of  the  release  of  the  amount 
of  the  said  judgment"  had  against  her  as  administratrix  of  the  said  estate, 
"and  also,"  as  recited,  "in  pursuance  of  an  order  obtained  at  the  July  term 
of  said  Austin  district  court  [having  probate  jurisdiction]  allowing  her  to  sell 
certain  Hempstead  town  lots  at  private  or  public  sale,  to  liquidate  said  judg- 
ment/' This  deed  was  duly  filed  for  record  August  24, 1875,  and  was  re- 
corded. The  defendants  also  showed  conveyances  under  a  tax  deed,  made  in 
1878,  for  the  land,  for  taxes  for  1877,  owner  unknown.    These  are  all  the 
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facts  in  evidence.  The  case  was  tried  by  the  court  without  a  Jury,  and  Judg- 
ment was  rendered  for  defendants.  It  has  passed  beyond  discussion  that  a 
tax  deed,  without  evidence  of  the  facts  conferring  the  power  to  sell,  does  not 
pass  title. 

Wliatever  may  have  been  the  rights  of  Elgin  as  trustee  under  the  vendor's 
lien,  his  obtaining  a  decree  of  foreclosure  concluded  his  assertion  of  the  supe- 
rior title  remaining  in  the  vendor  while  the  purchase  money  is  unpaid.  Roe- 
der  V.  Hobsan,  20  Tex.  754;  RoherCs  Heirs  v.  LoDeJoy,  60  Tex.  265.  Ills  po- 
sition after  tlie  decree  of  foreclosure  was  that  of  a  lien  creditor.  He  could 
have  liad  the  sale  made  under  his  decree,  (Dibrell  v.  Smith,  49  Tex.  480,)  or 
Jie  could  have  asserted  his  lien  through  the  probate  court,  and  could  have  ob- 
tained an  order  of  sale,  (Pasch.  Dig.  5705,)  eitlier  at  public  or  private  sale. 
If,  at  pilvate  sale,  (as  is  attempted  to  be  shown,)  then,  before  the  confirma- 
tion and  completion  of  the  sale,  it  was  necessary  to  satisfy  the  court  'that 
the  sale  had  been  made  at  a  fair  price. "    Id.  5712. 

Tlie  administratrix  could  not  sell  the  land,  and  divest  the  heirs  of  title, 
without  autliority  of  the  couit.  The  order  for  sale,  and  confirmation  of  the 
sale  when  made,  should  exist.  The  latter  has  been  held  presumptive  of  the 
order  for  sale.  These,  to  be  valid  under  the  probate  law  of  1870,  must  have 
been  entered  of  record.  Id.  5473.  But  the  deed,  however  full  its  recitals 
may  have  been,  could  not  supply  the  absence  of  competent  testimony  of  the 
orders  of  the  court  giving  it  effect  to  pass  title.  Terrell  v.  Martin,  64  Tex. 
125.  There  was  no  testimony  excusing  the  production  of  this  testimony,  by 
showing  the  loss  or  destruction  of  the  records  of  the  court.  White  v.  Jones, 
4  S.  W.  Hep.  161.  (Tyler  term,  1887.)  The  unsupported  deed  of  the  adminis- 
tratrix did  not  show  an  outstanding  title  in  Elgin. 

The  judgment  should  have  been  for  the  plaintiffs.  The  judgment  below 
is  reversed,  and  the  cause  remanded. 


IVBY  V.  Petty  et  al. 

{Supreme  Court  of  Texas.    March  6, 18S8.) 

1.  LnnTATioN  OF  AcnoNB— Adybrsb  Possbssion. 

One  who  occupied  a  part  of  a  Rrant  under  deed,  without  any  thought  or  desire  of 
laying  claim  to  any  more  land  than  he  actually  occupied  until  several  years  after 
he  had  abandoned  possession,  cannot  claim  title  to  the  rest  of  the  grant  by  adverse 
possession.^ 
^  Same— Abandonmbnt. 

To  recover  land  by  virtue  of  prior  possession^  such  possession  must  be  continuous. 

Commissioners'  decision.  Appeal  from  district  court.  Waller  county;  W. 
H.  BuBKHABT,  .ludge. 

Action  to  recover  land,  brought  by  the  appellant,  £•  B.  Ivey,  against  John* 
•C.  Petty  et  al,,  appellees. 

Abner  J.  Lipscomb,  for  appellant.    Harvey  ds  Brown,  for  appellees. 

Maltbie,  J.  This  suit  was  brought  by  appellant,  E.  B.  Ivey,  on  the  28th 
•day  of  July,  1885,  to  recover  540  acres  of  land  out  of  the  Justo  Siendo  grant, 
4!laiming  to  own  it  in  fee-simple  by  virtue  of  the  statute  of  limitations  of  10 
years.  It  appears  that  Wyatt  Ivey,  the  father  of  appellant,  in  the  year  1861, 
purchased  from  the  heirs  of  Donaho  500  acres  of  land  out  of  the  Donaho 
league;  and  in  running  it  off,  the  surveyor  made  a  mistake,  and  extended  the 
lines  of  the  survey  into  the  Siendo  grant,  lying  immediately  south  of  the  Don- 
4U10,  so  as  to  include  173  acres  in  the  former  survey,  and  a  deed  was  executed  to 

>  When  a  party  has  a  deed  for  a  tract  of  land,  actual  possession  of  a  part  will  in  law 
-constitute  possession  of  the  whole,  not  in  the  adverse  possession  of  another.  Fiaher 
V.  Bennebofr,  (111.)  13  N.  E.  Rep.  150;  Hames  v.  Harris,  (Ark.)  6  S.  W.  Rep.  238;  Web- 
ber  V.  Clarke,  (Cat)  15  Pac  Rep.  43L 
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TVyatt  Ivey  to  the  land  as  surveyed.  He  built  his  house  upon  the  Donaho 
league,  and  continued  to  live  upon  it  with  his  family  until  the  year  1866, 
when  he  died*  He  had  extended  his  fences,  and  inclosed  a  portion  of  the  land 
•conveyed  to  him  in  the  Siendo  grant  in  1861.  After  the  death  of  VVyatt  Ivey^ 
h'i8  widow  and  family,  including  the  appellant,  continued  to  reside  upon  the 
land  until  1875,  when  the  house  burne^l  down,  and  the  widow  moved  off, 
leaving  the  appellant  in  charge.  He  at  once  built  a  house  on  that  portion  of 
the  Siendo  grant  that  his  fatlier  had  inclosed,  and  continued  to  reside  upon  it 
until  February,  1881;  having  sold  his  claim  in  that  grant  to  Mrs.  Wilson  in 
December,  1880.  Appellant  testified  on  the  trial  as  follows:  "I  considered  the 
south  boundary  of  Wyatt  Ivey's  purchase  my  soulh  boundary.  1  had  the  100 
jusres  which  I  settled  on  in  1875  surveyed  to  that  boundary;  had  it  surveyed 
to  find  out  the  boundaries.  I  sold  to  Mrs.  Wilson  the  100  acres  of  land,  in- 
<;luding  all  my  improvements.  I  had  no  improvements  or  actual  possession 
outside  of  said  boundaries,  and  was  not,  at  the  time  1  sold  to  Mrs.  Wilson,  set- 
ting up  claim  to  any  land  outside  of  the  Wilson  tract.  When  I  sold  out  to  Mrs. 
Wilson,  1  bought  land  in  the  Donaho  league,  and  lived  there  about  three  years, 
when  I  moved  to  Hempstead.  I  did  not  know,  when  I  sold  out  to  Mrs.  Wil- 
son, that  I  was  entitleri  to  any  more  of  the  Siendo  land;  don't  know  how  long 
afterwards  before  I  was  informed  that  1  was, — perhaps  six  months  or  a  year 
before  bringing  this  suit. " 

Adverse  possession,  as  defined  by  the  statute,  is  an  actual  and  visible  ap- 
propriation of  the  land,  commenced  and  continued  under  a  claim  of  right  in- 
consistent with  and  hostile  to  the  claim  of  another.  Appellant,  according  to 
his  own  testimony,  set  up  no  claim  at  all  to  any  of  the  Siendo  grant,  except 
that  portion  embraced  in  the  deed  of  the  Donaho  lieirs  to  his  father;  and  it 
thus  appears  that  he  did  not  in  fact  occupy  or  intend  to  occupy  any  other  por- 
tion of  the  grant.  In  other  words,  his  actual  and  constructive  possession  was 
identical,  and  he  had  no  thought  or  desire  of  laying  claim  to  any  more  land 
than  he  actually  occupied  until  several  years  after  he  had  abandoned  possession 
of  that  part  of  the  grant  that  he  had  formerly  occupied.  Most  clearly,  there 
is  no  claim  of  right  to  the  hostile  claim  of  another  shown  in  this  case.  And 
it  would  be  strange,  indeed,  if  the  statute  could  divest  the  estate  of  one,  and 
thrust  it  upon  another,  without  knowledge,  wish,  or  desire  on  his  part  atanj 
time  during  the  whole  of  the  10  years  that  the  title  is  matudng  in  his  favor. 

It  is  also  insisted  that  appellant  has  the  right  to  recover,  as  against  appel- 
lees, who  are  alleged  to  be  trespassers,  by  reason  of  his  prior  possession.  It 
has  already  been  shown  that  appellant  was  never  in  possession  of  the  land 
sued  for;  but,  even  if  he  had  ever  been,  he  abandoned  the  grant  several  years 
before  the  institution  of  this  suit;  and  to  recover  land  by  virtue  of  prior  pos- 
session, it  is  a  prerequisite  that  such  possession  be  continuous. 

There  is  no  error  in  the  record  of  which  appellant  can  tsomplain,  and  the 
Judgment  should  be  affirmed. 

Stayton,  C.  J.  Report  commission  of  appeals  examined,  their  opinion 
adopted,  and  Judgment  affirmed. 


Stonebraker  et  al.  v.  Friab. 

(Supreme  Court  of  Texas.    March  9, 1888.) 

Appeal— Dscision—Haumless  Error. 

A  judgment  will  not  be  reversed,  where  the  record  contains  no  statement  of  facts, 
unless  it  clearly  appear,  not  only  that  the  court  below  has  erred,  but  that  such 
error  produced  a  substantial  injury  to  the  appeUant. 

EXBCUTORS  AND  ADMINISTRATORS— LiABILITIBS—INTBRBST. 

Under  the  Texas  probate  laws,  providing  for  speedy  settlement  of  estates,  an  ad- 
ministrator is  not  liable,  in  the  absence  of  statutory  provision,  for  Interest  on  funds 
in  his  hands,  unless  he  aotoally  loaned  such  funds,  and  receivtdd  interest. 
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8.  Same— Accounting — Claims  Paid  Intvstatb— Proof. 

Defendant,  as  administrator  of  an  estate,  introduced  into  the  probate  court  hi» 
application  to  be  released  from  the  collection  of  part  of  a  sum  due  his  intestate  on 
a  note,  and  introduced  testimony  that  such  part  had  been  paid  to  decedent.  Held, 
that  such  proof  is  not  objectionable  on  the  around  that  such  credit  should  be  estab- 
lished by  the  statutory  method  of  establishing  claims  against  a  decedent's  estate. 

4L  Same — Patmbnts  to  Widow— Rights  of  Heirs. 

In  an  action  by  the  heirs  of  an  estate  against  the  administrator  for  a  revision  of 
the  proceedings  in  the  probate  court,  the  heirs  cannot  inquire  into  the  purpose  for 
which  certain  sums  were  paid  to  the  wife  after  the  death  of  the  intestate ;  it  not 
being  shown  that  she  reoeived  more  than  her  community  interest. 

S.  Same  —  Expenditures  for  Support  or  Minors— Transfer  to  Guardian's  Ac- 
count. 

Certain  charges  for  sums  advanced  by  an  administrator  to  the  heirs,  alleged  to 
have  been  for  tneir  support,  were  transferred  by  the  court  from  the  account  of  the 
administrator,  as  such,  to  his  aocoimt  as  guardian.  Heldy  that  such  transfer,  be- 
ing made  without  prejudice  to  either  party,  is  no  cause  for  reversal  of  a  judgment 
in  favor  of  the  administrator,  on  certiorari  by  the  heirs  for  a  revision  of  probate 
proceedings. 

Appeal  from  district  court,  De  "Witt  county;  H.  C.  Pleasants,  Judge. 
3.  L.  Aycock  and  C  H.  Clifford,  for  appellants.    Hume  <&  Kleberg,  for  ap- 
pellee. 

Walker,  J.  June  18, 1886,  the  plaintiffs,  claiming  as  heirs  of  their  father. 
Jack  H.  Friar,  who  died  November.  1873,  and  of  their  mother,  Mrs.  S.  Cor- 
delia Friar,  who  died  September,  1883,  brought  suit  against  Alfred  Friar,  ad- 
ministrator of  Jack  H.  Friar,  seeking  by  certiorari  in  the  district  court  a  re- 
vision of  the  proceedings  In  the  probate  court  in  the  administration  of  the 
said  estate.  It  is  claimed  in  the  petition  that  the  defendant,  as  administrator 
of  the  fatlier,  took  possession  of  all  tlie  community  property,  and  had  had  pos- 
session and  management  of  the  entire  estate  during  the  mother's  life-time^ 
and  after  her  death.  The  petition  contains  many  speci Ac  charges  against  the 
management  of  the  estate,  challenging  the  honesty  of  the  judgment  of  the  ad- 
ministrator in  his  dealings  with  the  estate.  In  return  to  the  certiorari  the 
several  accounts  of  the  defendant,  made  to  the  probate  court  from  time  to 
time,  with  the  orders  and  decrees  of  the  court  upon  these  reports,  were  sent 
up  to  the  district  court.  In  the  district  court  the  defendant  only  demurred, 
and  urged  a  general  denial.  February  23,  1887,  the  case  was  submitted  to 
the  court,  no  jury  being  demanded,  and  on  March  4th  the  court  made  a  de- 
cree as  follows:  *'(i)  That  all  the  items  of  expenses  of  the  pLiintififs,  charged 
in  the  several  accounts  to  them  since  the  death  of  their  mother,  should  be 
transferred  from  defendant's  account  as  admr.  to  his  account  as  guardian,  to 
be  passed  upon  in  his  guardianship;  (2)  finding  and  adjudging  a  balance  due 
the  administrator  of  $4,927.17,  judgment  is  rendered  for  it  against  the  es- 
tate;'' and  "(3)  the  court  finds  and  adjudges  that  the  allegations  of  fraud  and 
embezzlement,  made  by  coinplainants  against  the  administrator,  are  not  sus- 
tained by  the  evidence."  The  complainants  appeal  to  this  court,  assigning  as 
encor  many  of  the  rulings  of  the  court  below  in  admitting  and  in  rejecting 
evidence,  and  in  admitting  credits  claimed  by  the  defendant.  There  is  no 
statement  of  facts  in  the  record.  Appellants,  however,  ask  that  action  be 
taken  upon  alleged  errors,  shown,  as  they  insist,  in  the  several  bills  of  excep- 
tions brought  up. 

The  limited  power  of  this  court,  when  not  furnished  with  a  statement  of 
facts,  has  been  discussed  and  explained  in  Lockett  v.  Schulenberg,  60  Tex.  613, 
614;  and  the  rule  recognized  that,  "to  revise  the  judgment  in  the  absence  of  a 
statement  of  facts,  this  court  should  ordinarily  be  able  to  see,  not  only  that 
the  court  below  had  erred,  but  that  such  error  must  with  reasonable  certainty 
have  produced  a  substantial  injury  to  the  party  in  the  cause.  This  has  been 
adhered  to  in  all  subsequent  decisions  in  like  cases. 

The  first  bill  of  exceptions  complains  of  the  action  of  the  courts,  probate 
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and  ciistrict,  in  allowing  a  credit  of  items  aggregating  $594  on  a  note  which 
came  into  the  hands  of  the  administrator,  alleged  and  shown  to  have  been 
paid  on  the  intestate's  verbal  order,  and  in  his  life-time.  It  is  insisted  that 
this  should  have  been  established  in  the  manner  prescribed  in  the  statute  for 
other  claims  against  estates.  It  is  evident  that,  bad  the  administrator  sued 
on  the  claim,  the  defendant  in  such  suit  could  have  established  such  credits 
by  any  competent  testimony  showing  one  payment.  If  so,  he  should  have 
the  right  to  establish  the  credit  without  standing  suit. 

The  second  bill  of  exceptions  attacks  the  mode  of  establishing,  which  was 
by  parol  evidence,  the  services  of  the  administrator,  and  the  reasonableness 
of  the  charge  therefor  in  personal  care  and  services  in  looking  after  the  stock 
of  cattle  under  his  charge,  after  having  been  allowed  pay  for  hands  hired  for 
that  work.  The  claim  was  presented  in  one  of  the  exhibits  made  to  the  pro- 
bate court,  verified  by  affidavit.  A  witness  testified  to  the  reasonable  value 
of  the  services  performed  by  the  administrator.  In  Dtoyer  v.  Kalteyer,  68 
Tex.  554,  5  S.  W.  Rep.  75,  the  right  of  the  administrator  for  extra-peirsonal 
services  is  recognized,  when  shown  to  have  been  performed  and  necessary. 
The  presentation  of  the  claim  in  the  exhibit  is  considered  a  substantial  com- 
pliance with  the  statute.  Bev.  St.  art.  2193.  Indeed,  it  seems  more  favor- 
able to  those  adversely  interested,  in  that  it  is  thereby  only  acted  upon  after 
notice  of  the  filing  of  it. 

The  third  bill  of  exceptions  resists  the  allowance  of  certain  payments  made 
to  the  mother  of  complainants.  It  appears  that,  failing  to  produce  vouchers 
for  the  payments,  the  administrator  himself  testified  to  them.  The  record 
does  not  remove  the  presumption  that  other  sufficient  evidence  may  have  been 
produced.  But  the  record  does  not  satisfactorily  show  that  the  error,  if  it  be 
one.  formed  any  basis  of  the  decree. 

The  fourth  assignment,  relates  to  the  exclusion  of  certified  copies  of  certain 
bills  of  sale  for  cattle  sold  of  the  estate.  It  does  not  appear  why  copies  were 
offered.  Besides,  this  identical  fact  was  supplied  by  the  testimony  of  the  de- 
fendant himself;  so  that  injury  did  not  result  from  the  exclusion,  only  in  that 
the  witness  added  explanations  not  desired  by  the  plaintiffs.  These  explana- 
tions, however,  were  of  such  nature  that  he  could  have  testified  to  them  had 
he  not  been  called  to  testify  by  the  plaintiffs.  In  this  connection,  appellants 
contend  that  his  explanation  did  not  account  for  the  full  amount  of  the  money 
shown  to  have  been  received  from  this  sale.  But  the  record  does  not  show 
but  this  deficiency  was  allowed  by  the  court,  and  in  the  decree. 

The  fifth  bill  of  exceptions  related  to  testimony  that  it  was  customary  for 
owners  of  stock,  once  a  year,  to  have  settlements  with  all  parties  who  had 
sold  for  them  during  the  year;  specifying  that  defendant  had  accounted  for 
money  received  from  Ward  &  Green  for  such  sales  for  the  years  1875  and 
1877.  while  it  appeared  that  these  parties,  in  1876,  had  sold  eight  head  of  cat- 
tle of  the  estate  for  ^120.  The  account  rendered  of  money  for  1877  did  not 
specifically  include  sales  for  the  year  1876.  The  judge  below,  in  the  bill  of 
exceptions,  explained  his  action,  ''that  the  court  did  not  bold  that  the  $333  paid 
in  1877  necessarily  included  the  amount  of  sales  made  in  1876;  but  the  court 
held  upon  this  evidence,  and  without  evidence  showing  that  the  defendant 
ever  knew  of  the  sale  made  in  1876,  taken  in  connection  with  the  evidence 
offered  by  the  defendant,  that  he  ought  not  to  be  charged  with  the  amount  of 
the  sale  made  in  1876."  With  this  explanation,  it  does  not  appear  that  com- 
plainants suffered  by  the  ruling. 

Complaint  is  urged  to  the  admission  of  the  custom,  as  proved  among  stock- 
men, to  gather  and  sell  for  one  another.  But  if  the  custom,  if  it  be  one,  be 
illegal,  it  is  not  shown  to  have,  as  a  factt  influenced  the  court  in  any  manner. 

The  seventh  bill  of  exceptions  related  to  the  exclusion  of  certified  copies  of 
the  inspection  records  of  other  counties,  and  of  the  original  inspection  rec- 
ords in  De  Witt  county,  offered  to  show  that  cattle  of  the  estate  had  been  sold. 
v.7s.w.no.lO — 61 
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The  testimony  was  offered  (1)  to  show  liability  of  defendant  for  the  proceeds; 
and  (2^  as  evidence  of  negligence  on  bis  part  in  not  collecting  the  proceeds  ot 
the  sales.  The  defendant  objected,  because  the  testimony  did  not  show,  or 
tend  to  show,  his  own  acts,  or  his  authorization  of  them,  or  that  he  had  re- 
ceived the  money.  The  objection  evidently  questioned  the  competency  of 
the  copies  as  evidence.  In  the  exclusions  we  see  no  necessary  error;  but,  if 
error,  the  injury  is  not  made  out  from  what  is  before  us. 

Appellants  contend  that  compound  interest  should  have  been  charged  in 
the  account  of  the  administrator  upon  $282  appearing  to  have  been  collected 
by  him  in  1875,  and  not  reported  in  his  exhibits.  The  accounts  generally 
show  the  estate  to  have  been  indebted  to  the  administrator.  But  our  probate 
law  contemplates  speedy  partition  of  property  of  estates  remaining  after  the 
payment  of  the  debts.  It  is  not  provided  that  the  administrator  should  loan 
money  in  his  hands,  and  interest  is  not  exacted  unless  actually  received. 

The  nature  of  the  testimony  to  support  a  number  of  the  credits  allowed  is 
not  shown.  It  is  assigned  that  no  vouchers  were  produced,  and  that,  for 
want  of  such  evidence,  these  items  should  have  been  rejected.  The  absence 
of  a  statement  of  the  facts  prevents  a  revision  of  the  acts  of  the  court  upon 
the  nature  or  amount  of  evidence  to  these  items.  Jones  v.  Parker,  67  Tex. 
80,  8  S.  W.  Bep.  222.  The  statutes  relating  to  estates  evidently  sanction  the 
support  of  items  charged,  by  any  competent  and  satisfactory  evidence.  Act 
1870;  2  Pasch.  Dig.  art.  5473;  Rev.  St  2142. 

A  payment  shown  to  have  been  made  to  the  mother  of  plaintiffs  was  allowed 
as  a  credit.  This  money  la  said  to  have  been  advanced  to  enable  her  to  com- 
promise a  suit,  the  nature  of  which  does  not  appear.  She  was  entitled  to  her 
community  interest,  and  it  is  not  shown  that  she  received  in  excess  of  it.  Her 
children  cannot  inquire  into  her  purpose  in  obtaining  her  money. 

Finally,  the  complainants  are  not  injured  by  the  decree  below  in  transfer- 
ring to  the  guardianship  account,  without  prejudice  to  either  party,  of  cred- 
its claimed  by  defendant  for  advancements  made  by  the  administrator  to  the 
plaintiffs  after  the  death  of  their  mother,  alleged  to  have  been  for  their  sup- 
port. 

The  record,  meager  as  it  is,  shows  a  small  estate,  gradually  increasing  in 
value,  and  with  net  assets  largely  increased,  after  furnishing,  out  of  the  prof- 
its, much  to  the  use,  and  probably  necessary  support,  of  the  widow  and  chil- 
dren of  the  intestate.  In  view  of  this  general  result,  it  would  seem  that  the 
finding  of  the  court  against  the  charges  of  maladministration  must  have  been 
in  accordance  with  the  facts  of  the  case.  But  the  case  must  be  affirmed,  for 
the  reason  that  we  are  not  able  to  ascertain  from  the  record  that  the  complain- 
ants have  been  injured  by  any  of  the  findings  of  the  court  below.  The  judg- 
ment is  affirmed. 


International  &  G.  N.  By.  Ck).  «.  Garcia. 
{Suvreme  Court  of  Texas.    March  18, 1888.) 
Damages— For  Pebsonal  Injuries— Exemplary. 

Judgment  cannot  be  rendered  for  exemplary  damages,  in  an  action  agidnst  a  rail- 
road company  for  personal  injuries,  when  the  petition  contains  no  allegation  of  any 
act  or  circumstance  indicating  either  fraud,  malice,  gross  negligence,  or  oppression 
on  the  part  of  the  company,  and  also  fails  to  allege  any  acts  of  its  servants  consti- 
tuting fraud,  malice,  gross  negligence,  or  oppression  committed  by  direction  of  the 
company,  or  ratified  by  it,  or  tnat  the  company  has  been  guilty  of  gross  negligenoe 
in  the  selection  and  employment  of  servants  whose  acts  constitute  fraud,  miJice, 
gross  negligence,  or  oppression.^ 

Appeal  from  district  court,  Webb  county;  John  C.  Russell,  Judge. 

'On  the  subject  of  exemplary  damages,  see  Webb  ▼.  Oilman,  (Me.)  IB  AtL  Rep.  — ^ 
and  note. 
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Suit  by  appellee,  Evaristo  Garcia,  against  the  International  &  Great  North- 
ern  Railway  Company,  appellant,  to  recover  $10,000  actual,  and  $20,000  ex- 
emplary, damages,  for  personal  injuries  alleged  to  have  been  caused  by  gross 
negligence  of  its  servants.    Tlie  trial  by  jury,  June  25,  1886,  resulted  in  ver- 
dict and  judgment  for  $1,000  actual,  and  $500  exemplary,  damages.    The  pe- 
tition is  as  follows:    "That  heretofore,  to-wit,  on  or  about  the  10th  day  of 
December,  A.  D.  1885,  defendants  were  engaged  in  running  and  propelling 
cars  for  the  conveyance  of  freight  and  passengers  over  the  aforesaid  railway 
owned  by  them,  and  running  through  said  county  of  Webb,  and  while  so  en- 
gaged, by  their  agents  and  employes,  so  carelessly  and  negligently  conducted, 
managed,  and  propelled  said  cars  that  by  reason  of  such  carelessness  and  negli- 
gence ^aid  cars,  with  its  locomotive  engine  attached,  ran  against  and  over 
plaintiff,  without  any  fault  or  neglect  on  his  part;  plaintiff  thereby  sustaining 
great  bodily  injury  by  then  and  there  having  his  foot  mangled  and  crushed,  and 
otherwise  receiving  great  and  lasting  bodily  injury     That  by  reason  of  said 
injury  so  sustained,  plaintiff  was  compelled  to  undergo  a  surgical  operation,  in 
order  to  save  life.     That  by  said  operation  his  leg  was  amputated.    That  plain- 
tiff's injury  is  of  a  permanent  character,  and  that  his  said  leg  is  wholly  lost  to 
him.    Plaintiff  further  says  that,  at  the  time  he  received  said  injury  by  defend- 
ant, he  was  in  the  act  of  crossing  defendant's  railway  track  at  a  public  crossing 
thereof;  said  crossing  being  within  the  corporate  limits  of  the  city  of  Laredo, 
Webb  county,  Texas,  being  situated  about  52  yards  north  from  the  point  wliere 
defendant  has  posted  a  sign  or  notice,  by  the  side  of  said  track,  bearing  in 
large  painted  letters  the  word  *  Stop,*  being  about  200  yards  south  of  the  i)oint 
where  the  Texas  Mexican  Railway  crosses  defendant's  railway  track.     That 
said  train  of  defendant's  cars  was  at  the  time,  and  before  said  Injury  to  plain- 
tiff, moving  in  a  northerly  direction  at  great  speed,  to-wit,  at  the  rate  of  20 
miles  an  hour.     That  plaintiff,  while  in  the  act  of  crossing  said  track,  where 
he  was  injured  as  aforesaid,  took  the  precaution  to  look  in  either  direction  up 
and  down  said  railway,  just  before  be  entered  upon  the  track  as  aforesaid, 
but  saw  no  railway  train  approaching.    That  the  aforesaid  train  of  cars  which 
ran  against  and  over  plaintiff  was  at  the  time  running  north  at  great  speed. 
That  the  agents  and  employes  of  defendant  who  were  then  operating  said  rail- 
way train  wholly  disregarded  said  notice  by  failing  to  bring  their  said  train 
of  cars  to  a  full  stop,  which  they  were,  in  law,  duty  bound  to  do;  but  neverthe- 
less they  continued  to  run  their  said  train  at  the  same  reckless  speed  until 
they  had  run  down  and  over  your  petitioner.     That  your  petitioner,  at  the 
time  of  his  said  injury  as  aforesaid,  was  deaf,  and  wholly  unable  to  hear  any 
sound  whatsoever.    That  owing  to  the  reckless  manner  in  which  said  train  of 
cars  were  being  operated  by  the  agents  and  employes  of  defendant,  and  their 
further  neglect  and  failure  to  bring  their  said  train  to  a  full  stop,  before  reach- 
ing the  point  where  said  railroads  crossed  each  other,  or  in  any  manner  to 
slack  or  slow  said  train  of  cars,  plaintiff,  by  reason  of  the  aforesaid  premises, 
while  in  the  attempt  to  cross  said  track,  received  said  injuries  complained  of. 
The  aforesaid  speed  at  which  defendant's  train  of  cars  were  being  propelled 
then  and  there,  at  and  near  the  place  where  plaintiff  so  received  said  injury, 
was  at  a  reckless  rate,  attended  with  great  danger,  from  the  fact  of  its  being 
within  the  corporate  limits  of  the  city  of  Laredo,  where  persons  are  frequently 
passing  upon,  along,  and  across  said  railway  track  at  and  near  said  crossing 
afpresaid.     That  plaintiff,  under  the  aforesaid  clrcumsUinces,  and  by  reason 
of  his  said  deafness,  and  being  without  warning  of  his  peril,  used  all  the  avail- 
able precaution  on  his  part  to  avoid  being  injured  by  said  train.    But  defend- 
ant failed,  neglected,  and  refused  to  use  the  necessary  precaution  demanded 
by  the  situation,  which  was  well  known  to  the  agents  and  employes  of  de- 
fendant who  were  in  charge  of  said  train  of  cars,  to  save  plaintiff's  life  and 
limb. "    Verdict  for  plaintiff,  and  defendant  appeals  from  an  order  overruling 
a  new  trial. 
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ShotDolter  &  N'icTiolson,  for  appellants.  McLane  &  Randell  and  A,  Wins- 
low,  for  appellee. 

Acker,  J.  Appellee  brought  this  suit  to  recover  SIO.OOO  actual,  and  $20,- 
000  exemplary,  damages,  for  personal  injuries  necessitating  amputation  of  a 
leg,  alleged  to  have  been  occasioned  by  the  negligence  of  appellant's  agents 
and  employes.  The  jury  returned  a  verdict  for  $1,000  actual,  and  $500  ex- 
emplary, damages,  upon  which  judgment  was  entered  for  appellee. 

Exemplary  damages  are  given  as  punishment  for  fraud,  malice,  gross  negli- 
gence, or  oppression.  In  the  absence  of  all  of  these  grounds,  such  recovery 
cannot  be  legally  had.  When  exemplary  damages  are  claimed,  the  petition 
should  allege  the  acts  and  circumstances  constituting  the  fraud,  malice,  gross 
negligence,  or  oppression  upon  which  such  claim  is  predicated ;  and,  if  there 
is  any  evidence  to  support  it,  the  court  should  instruct  the  jury  as  to  the  law 
applicable  to  such  claim.  The  petition  contains  no  allegation  of  any  act  or 
circumstance  indicating  either  fraud,  malice,  gross  negligence,  or  oppression 
on  the  part  of  appellant.  The  court  gave  the  jury  no  instruction  as  to  the  law 
by  which  they  must  be  governed  in  awarding  such  damages;  nor  was  it  nec- 
essary to  do  so,  as  there  was  no  allegation  nor  evidence  to  support  such  claim. 
Corporations  may  be  guilty  of  such  acts  and  conduct  as  will  subject  them  to 
exemplary  damages,  but  no  more  than  individuals  can  they  be  punished  for 
the  malicious  acts  of  their  agents  and  employes.  To  make  the  master  liable 
in  any  case  to  exemplary  damages  for  the  fraud,  malice,  gross  negligence,  or 
oppression  of  the  servant,  it  should  be  alleged  and  proved  that  the  acts  of  the 
servant  which  constitute  the  fraud,  malice,  gross  negligence,  or  oppression 
were  committed  by  direction  of  the  master,  or  that  the  master  has  ratified  and 
adopted  such  acts  as  his  own,  or  that  the  master  has  been  guilty  of  negligence 
in  the  selection  and  employment  of  the  servant  whose  acts  constitute  the 
fraud,  malice,  gross  negligence,  or  oppression  complained  of.  Hays  v.  Rail- 
road  Co.,  46  Tex.  272. 

From  what  has  been  said,  it  follows  that  there  is  error  in  the  judgment, 
and  we  are  of  opinion  that  it  should  be  reversed,  and  the  cause  remanded. 

Stayton,  J.  Report  of  commission  of  appeals  examined,  their  opinion 
adopted,  judgment  reversed,  and  cause  remanded. 


Weis  et  al.  v.  Quinan  et  al. 
(Sv/preme  Cov/rt  of  Texas.    March  18, 188S  ) 

1.  Appsal— DscisiON — ^Reyebsal — Habbclbss  Erbok. 

To  reverse  a  judgment,  the  appellant  must  not  only  show  that  error  has  been  com- 
mitted, but  that  it  operated  to  nis  prejudice. 

a.  Fraudulent  Convetanoe— What  Constitutes— Bt  Widow  in  Fraud  of  Commu* 
NiTT  Creditors. 

A  voluntary  conveyance  by  a  widow  of  her  own  and  the  community  estate  to  her 
brother,  with  the  understanding  that  he  shall  reconvey  the  same  as  soon  as  the 
debts  pressing  the  estate  are  paid,  is  void  as  against  judgments  obtained  against 
her  personally,  and  as  surviving  widow,  whether  before  or  after  the  conveyance; 
and  a  purchaser  at  a  sale  under  execution  against  the  grantee,  with  notice  of  such 
agreement,  takes  no  title. 

Appeal  from  district  court,  Wharton  county;  W.  H.  Bubkhart,  Judge. 

Action  of  trespass  to  try  title,  brought  by  the  appellees,  George  Quinan  et 
al,,  against  the  appellants,  Weis  Bros.,  J.  D.  Whitten,  Bud  Williams,  and  Al- 
bert and  Robert  Weis. 

Q.  Q,  Kelley,  for  appellants.    Molt  cfe  Bollinger,  for  appellees. 

Gaines,  J.  This  was  an  action  of  trespass  to  try  title,  brought  by  appellees 
to  recover  of  appellants  and  others  an  undivided  two-sevenths  interest  in  a 
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tract  of  land.  The  appellees  claimed  under  a  sheriff's  sale  and  deed>  made  by 
virtue  of  an  execution  issued  on  a  judgment  in  favor  of  Waiiis,  Landes  &  Co. 
against  Mrs.  Kate  McKlnney  individually,  and  as  surviving  widow  of  her  de- 
ceased Imsband.  Appellants  claim  under  a  prior  deed  made  by  Mrs.  McKin- 
ney  to  one  J.  D.  Wbitten.  There  is  no  statement  of  facts  in  the  record;  but 
the  issue  made  below  was  whether  the  latter  deed  was  fraudulent  as  to  cred- 
itors or  not. 

It  is  first  assigned  that  the  court  erred  in  admitting  in  evidence  the  decla« 
rations  of  Mrs.  McKinney,  made  after  the  execution  of  the  deed  to  Whitten, 
to  the  effect  that  she  made  the  conveyance  in  order  to  prevent  the  land  from 
being  sold  in  satisfaction  of  debts  against  her  husband's  estate,  and  that,  as 
soon  as  the  claims  were  settled,  he  was  to  reconvey  the  land  to  her.  The  ad- 
mission of  this  evidence  is  apparently  erroneous,  but,  in  the  absence  of  a  state- 
ment of  facts,  it  is  impossible  for  ub  to  determine  whether  appellants  were 
prejudiced  by  its  introduction  or  not.  The  evidence  other  than  this  may  have 
established  the  fact  of  fraud  in  the  conveyance  beyond  any  controversy.  In 
order  to  reverse  a  judgment,  the  appealing  party  must  not  only  show  that 
eiTor  has  been  committed,  but  that  it  operated  to  his  prejudice  on  the  trial. 

The  second  assignment  is  that  'Hhe  court  erred  in  its  conclusions  of  law, 
in  so  far  as  they  pertain  to  one-half  the  land  in  controversy,  the  separate 
property  of  Mrs.  Kate  McKinney,  in  this:  (1)  In  holding  that  Kate  Mc- 
Kinney's  deed  to  J.  D.  Whitten  was  for  the  purpose  of  hindering  and  de- 
laying creditors,  although  in  advance  of  the  judgment  of  Wallis,  Landes  & 
Co. ;  (2)  in  holding  that  J.  D.  Whitten  never  became  possessed  of  any  inter- 
est in  the  land  by  reason  of  said  conveyance,  as  against  the  creditors  of  the 
estate;  (3^  in  holding  that,  in  legal  effect,  J.  D.  Whitten  simply  held  the 
land  for  the  benefit  of  the  creditors  of  the  estate;  (4)  in  holding  that  the  rec- 
ord proceedings  and  direct  verbal  information  fully  informed  Weis  Bros,  of 
Quinan's  rights  herein;  (5)  in  holding  that  Quinan's  purchase  was  valid,  and 
that  he  ought  to  recover.  *'  The  court  found,  in  the  conclusions  of  fact,  that 
in  May,  1886,  Mrs.  McKinney  ** conveyed  to  her  brother,  J.  D.  Whitten,  the 
land  in  controversy,  one-half  being  her  own  separate  property,  and  the  other 
half  being  community;''  and  that  ''it  was  understood  between  them,  at  the 
time,  that  he  was  to  reconvey  the  land  to  her  as  soon  as  she  had  made  sufii- 
cient  collections  to  pay  off  certain  debts  that  were  pressing  the  estate;''  and 
that  *'J,  D.  Whitten  paid  nothing  for  the  land."  The  court  also  found  that 
the  judgment  under  which  appellee  purchased  was  rendered  upon  a  debt 
against  the  community  estate,  and  was  rendered  against  her  "personally,"  as 
well  as  against  her  as  surviving  widow  of  the  marital  union.  Such  being  the 
facts,  the  conveyance  was  clearly  fraudulent,  and  conveyed  no  title  as  against 
either  her  individual  creditors  or  the  creditors  of  the  community  estate.  It 
was  void  as  against  simple  contract  creditors,  as  well  as  judgment  creditors; 
and  it  made  no  difference  whether  the  judgment  was  rendered  before  or  after 
the  execution  of  the  conveyance.  The  judgment  being  against  her  individu- 
ally, as  well  as  against  her  as  surviving  widow,  the  sheriff's  sale  passed  as 
well  her  separate  as  the  community  estate  in  the  land.  iSince  appellants 
claimed  under  a  sale  by  virtue  of  an  execution  against  Whitten,  with  notice 
of  the  fraudulent  character  of  the  conveyance,  as  found  by  the  court,  it  fol- 
lows that  appellee  was  entitled  to  recover  the  land  in  controversy.  There  is 
no  error  in  the  judgment,  and  it  is  affirmed. 


PiLKENTON  et  al,  V.  Gulf,  C.  &  8.  F.  By.  Co. 

{Supreme  Court  of  Texan.    March  18, 1888.) 

Master  and  Sbrvant—Nboliobnce— Violation  op  Company  Rules. 

An  action  cannot  be  maintained  against  a  railroad  company  for  injuries  received 
by  a  brakeman  while  acting  in  williul  disobedience  of  a  rule  of  the  oompany  pro- 
hibiting "flying  switches.  »^ 
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2.  Same— NEGLioEifCE— CoMPAKT  RitLEs— Knowledge  of  Servant. 

In  an  action  against  a  raiiroad  company  for  negfligentlj  killing-  plaintilTs  husband, 
it  appeared  that  deceased,  while  defendant's  brakeman,  was  killed  while  makinjor  a 
"flying  switch."  The  petition  alleged  a  rule  of  defendant  prohibiting  "flving 
switches, "  but  there  was  no  allegation  or  proof  that  deceased  was  i^orant  of  the 
rule.  HeJdf  that  deceased  will  be  presumed  to  have  known  of  the  existence  of  such 
rule.* 

8.  Same— Negligence — Care  in  Selection  of  Conductor. 

To  authorize  a  recovery  for  injuries  sustained  by  a  brakeman  through  the  negli> 
gence  of  a  conductor,  it  must  oe  shown  that  the  railroad  company  had  not  exer- 
cised re^onable  care  in  the  selection  of  its  conductor.* 

4.  Evidence— Voluntary  Declarations— Res  Grst^. 

Voluntary  and  spontaneous  declarations  made  so  shortly  after  the  principal  trans- 
action as  to  preclude  the  idea  of  deliberate  design  may  be  proved  as  p^rt  of  the  res 
gestcB.* 

Commissioners'  decision.  Appeal  from  district  court,  Austin  county;  11. 
Feiohmueller,  Judge. 

This  was  an  action  against  the  Gulf,  Colorado  &  Santa  Fe  Railway  Com- 
pany tor  damages  for  the  killing  of  Frank  Pilkenton,  brought  by  Sofora  Pil- 
kenton,  wife  of  deceased,  and  bis  minor  children.  ..Judgment  for  defendant, 
and  plaintiffs  appeal. 

Bell  &  Shelhume,  F  Charles  Hume,  and  Seth  SJiephard,  for  appellants. 
Chesley  <&  Haggerty,  for  appellee. 

AoKER,  J.  This  suit  was  brought  by  appellants,  Sofora  Pilkenton,  widow 
of  Frank  Pilkenton,  and  Ella,  Ellis,  Eva,  and  John,  minor  children  of  Frank 
Pilkenton,  to  recover  of  appellee  $15,000  damages  resulting  to  them  from  the 
death  of  Frank  Pilkenton,  which  it  was  alleged  was  caused  by  the  negligence 
of  appellee.  The  deceased  had  been  employed  by  appellee  as  a  bnikeman 
but  a  few  days  when  he  received  the  injuries  which  caused  his  death,  while 
assisting  in  making  what  is  called  a  "running  or  flying  switch,"  which  feat 
is  described  as  being  performed  in  the  following  manners  The  train  is  put  un- 
der such  headway  at  sufllcient  distance  from  the  switch  that  the  train  may  be 
uncoupled,  and,  by  running  faster,  pass  the  switch  far  enough  ahead  of  the 
rear  portion  of  the  train  to  allow  the  switch  to  be  thrown,  and  the  rear  por- 
tion of  the  train  to  enter  it.  The  conductor  in  charge  of  the  train  uncoupled 
the  cars  between  a  flat  car  at  the  rear  of  the  front  portion  of  the  train  and  a 
box  car  at  the  front  of  the  rear  portion  of  the  train.  By  direction  of  the  con- 
ductor the  deceased  took  position  on  the  flat  car  at  the  rear  end  of  the  front 
portion  of  the  train,  for  the  purpose  of  holding  it  with  the  brake  after  it  passed 
the  switch,  and  the  conductor  uncoupled  the  cars,  and  climbed  upon  the  top 
of  the  box  car  of  the  train  to  "ride"  that  portion  of  the  train  into  the  switch. 
When  the  two  portions  of  the  train  liad  been  separated  by  the  space  of  about 
60  feet,  the  deceased  fell  from  the  flat  car,  and  was  run  over  by  the  portion  of 
the  train  that  the  conductor  was  riding  into  the  switch.  The  conductor,  who 
IS  the  only  witness  who  testifies  to  the  manner  in  which  the  deceased  re- 
ceived his  injuries,  says  that,  after  the  cars  were  uncoupled,  he  signaled  the 
engineer  to  move  off  with  the  front  portion  of  the  train,  and  then  climbed 
upon  the  top  of  the  box  car,  when  he  looked  towards  deceased,  and  saw  him 
"start  or  stumble"  towards  the  brake,  and  fall  from  the  car  on  the  track. 
Flying  switches  were  expressly  forbidden  by  rule  adopted  by  appellee  for  the 
government  of  its  employes,  but  it  was  the  custom  of  employes  to  disregard 
the  rule,  and  make  flying  switches  to  save  time.     The  company  furnished  em. 

^As  to  the  duty  of  a  railroad  Qompany  to  provide  rules  and  regulations  for  the  guid- 
ance and  safety  of  its  employes,  see  Regan  v.  Railway  Ck).,  (Mo.>  6  S.  W.  Rep.  371. 

"Upon  the  question  of  who  are  fellow-servants,  within  the  rule  exempting  the  master 
from  liability,  see  Wolcott  v.  Studebaker,  34  Fedf.  Rep.  8,  and  note. 

>  As  to  when  a  declaration  is  admissible  as  part  of  the  r68  gentXE^  see  Railroad  Co.  v. 
Crowder,  (Tex.)  ante^  709,  and  note. 
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ployes  with  necessary  appliances  for  switching  cars  in  a  manner  much  les^ 
dangerous  than  the  (iying  switch  Employes  disobeying  the  rule  prohibiting 
the  tiying  switch  were  punished  by  discharge  whenever  such  act  of  disobedi- 
ence came  to  the  attention  of  appellee*s  general  officers.  The  deceased  had 
but  little  experience  as  a  brakeman,  and  it  does  not  appear  whether  or  not  lie 
knew  that  the  running  switch  was  more  dangerous  tlian  switcliing  by  other 
modes.  It  was  appellee^s  custom  to  furnish  its  employes  with  the  rules  pre- 
scribed for  their  government,  but  it  does  not  appear  whether  or  not  the  deceased 
was  informed  of  the  rule  prohibiting  the  flying  switch.  Under  this  state  of  facts 
the  court  instructed  the  jury  to  return  a  verdict  for  appellee,  in  which  it  is 
contended  that  the  court  erred  because  **the  pleadings  and  evidence  showed 
a  case  requiring  of  the  court  a  submission  of  the  facts  to  the  Jury  by  appro- 
priate instructions,  and  the  jury  would  have  been  warranted,  upon  such  sub- 
mission to  them,  in  finding  a  verdict  for  the  plaintifTs." 

In  accepting  employment  as  brakeman  the  deceased  assumed  that  he  pos- 
sessed the  necessary  qualifications,  and  was  competent  to  perform  all  service 
incident  to  such  employment.  He  took  the  position  subject  to  all  risks  per- 
taining to  that  service,  and  if  he  knew  that  the  flying  switch  was  prohibited 
by  a  rule  of  the  company  established  for  the  safety  of  employes,  and  he  re- 
ceived his  injuries  while  acting  in  willful  disobedience  to  such  rule,  and  such 
act  of  disobedience  was  the  proximate  cause  of  his  injuries,  there  could  be  no 
recovery  in  this  action  Railroad  Co.  v.  Ryon,  ante,  687,  (decided  at  pres- 
ent term.) 

The  existence  of  the  rule  is  alleged  in  the  petition,  but  it  is  not  alleged  that 
deceased  did  not  know  of  the  rule.  In  the  absence  of  proof  to  the  contrary  it 
will  be  presumed  that  appellee  notified  deceased  of  the  rules  by  which  he  was 
to  be  governed  as  its  employe.    Wood,  Mast.  &  Serv.  §  419. 

The  evidence  tends  strongly  to  show  that  the  injuries  which  caused  the 
death  were  the  result  of  an  accident  incident  to  the  service  of  a  brakeman. 
It  appears  that  he  was  not  thrown  from  the  car  by  the  sudden  start  given  the 
front  portion  of  the  train  to  draw  it  rapidly  away  from  the  rear  portion,  for 
at  the  time  he  fell  from  the  car  the  front  portion  of  the  tram  had  gained  a  dis- 
tance of  about  60  feet  from  the  rear  portion.  This  must  have  been  some  mo- 
ments after  the  immediate  effect  of  the  jerk  produced  by  the  sudden  jerk. 
The  only  witness  who  seems  to  have  seen  him  at  the  time  he  fell  says  that  he 
"started  or  stumbled  towards  the  brake,  and  fell  from  the  car."  It  seems 
probable  that  the  fall  was  the  result  of  an  accident  rather  tlian  the  sudden 
starting  forward  of  the  train. 

But,  if  it  was  admitted  that  the  injuries  were  caused  by  the  sudden  start  of 
the  train,  no  recovery  could  be  had  in  this  action,  for  it  is  evident  that  the 
injuries  would  not  have  occurred  but  for  the  misconduct  or  negligence  of 
Pilkenton*s  fellow-servants.  Dallas  v  Railroad  Co.,  61  Tex.  201;  Robinson 
V.  Railroad  Co,,  46  Tex.  640;  Railroad  Co.  v  Fabei-,  63  Tex.  344;  Railroad 
Co.  V  Scott,  64  Tex.  549.  To  authorize  a  recovery  for  injuries  sustained  by 
an  employe  through  the  negligence  or  incompetency  of  a  fellow-servant,  it 
must  be  alleged  and  proved,  not  only  that  the  fellow-servant  was  negligent  or 
incompetent,  but  that  the  employer  had  not  exercised  reasonable  and  proper 
care  in  the  selection  of  the  servant  by  whose  negligence  or  incompetency  the 
injuries  were  caused.    Wood,  Mast.  *&  Serv.  §  419. 

On  the  trial  appellants  proposed  to  prove,  by  the  witness  Sofora  Pilkenton, 
as  part  of  the  res  gestce,  the  substance  of  a  statement  made  to  her  by  her  hus- 
band, Frank  Pilkenton,  three  hours  after  he  received  the  injuries,  as  to  how 
the  injuries  occurred.  On  objection  this  testimony  was  excluded,  and  appel- 
lants contend  that  this  was  error.  As  to  what  is  res  gestce  depends  much 
upon  the  circumstances  of  each  particular  case.  The  doctrine  is  based  on  the 
presumption  that  declarations  made  at  the  time  of  the  act»  or  transaction,  or 
event  to  which  they  relate,  evoked  by  it,  without  premeditation,  are  part  of 
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the  act,  or  transaction,  or  event.  To  be  a  part  of  the  rea  gesta  the  declara- 
tions are  not  required  to  be  precisely  concurrent  in  point  of  time  with  the 
principal  transaction,  if  they  spring  out  of  It,  are  voluntary  and  spontaneous, 
and  are  made  at  a  time  so  near  as  to  preclude  the  idea  of  deliberate  design* 
McQowen  v.  McGotoen,  52  Tex.  657.  The  rule  is  very  latitudinous,  and  its  ap- 
plication must  be  left  larj^ely  to  the  judicial  discretion  of  the  trial  court. 
Where  the  circumstances  of  the  case  render  it  probable  that  a  statement  of- 
fered as  res  gestas  is  the  result  of  premeditation  or  deliberate  design  to  effect 
a  certain  purpose,  it  should  not  be  received.  It  does  not,  howeter,  appear 
from  the  bill  of  exceptions  what  statement  the  deceased  made  to  his  wife  as  to 
the  manner  in  which  he  received  his  injuries,  or  that  his  statement  differed 
in  any  particular  from  the  testimony  of  other  witnesses.  Without  this  we 
cannot  determine  that  the  ruling  here  complained  of  was  prejudicial  to  the 
rights  of  appellants. 

We  think  there  is  no  error  in  the  judgment  of  the  court  below,  and  that  it 
should  be  affirmed. 

Statton,  G.  J.    Report  of  commission  of  appeals  examined,  their  opinion 
adopted,  and  judgment  affirmed. 


Branch  v.  Baker  et  al. 
(Siupreme  Cowrt  of  Texas.    March  9, 1888.) 

1.  Trespass  to  Trt  Titlb— Advbicsb  Possbssion— Who  mat  Plead. 

The  statute  of  Umitations  is  a  valid  defense  in  trespass  to  try  title,  where  the 
party  pleading  It  held  adverse  possession  during  the  period  necessary  under  the 
statute,  although  neither  such  party,  nor  those  claiming  under  him,  were  in  posses- 
sion when  the  action  was  brought.^ 

2.  Same. 

In  an  action  to  try  title  to  land,  proof  by  defendant,  who  is  in  possession  of  the 
land,  of  a  former  adverse  pKMsession  by  a  third  party,  sufficient,  under  the  statate 
of  limitations,  to  bar  plaintifl^s  claim,  will  prevent  a  recovery. 
8.  Sam  B— Vendor  and  Vendbb. 

a  grantor  under  a  warranty  deed,  summoned  by  his  grantee  to  defend  the  title, 
may  show  a  former  adverse  possession  by  a  third  partv,  sufficient,  under  the  stat- 
ute of  limitations,  to  bar  plaintiff's  daim,  although  his  grantee  refuaed  to  plead 
such  defense. 
4.  Same— EviDBSOB— Void  Sheriff's  Debd. 

In  an  action  to  try  title  to  land,  where  defendant  pleaded  a  former  adverse  poa- 
session  of  a  third  party,  sufficient  to  defeat  plaintiff's  claim,  a  sheriff^s  deed  under 
which  such  third  party  had  claimed,  but  which  was  void  for  ambiguity  in  the  de- 
scription of  the  land,  is  admissible  in  evidence  as  tending  to  determine  the  extent 
of  the  adverse  possession. 

Appeal  from  district  court,  Galveston  county;  W.  H.  Stewart,  Judge. 
Howard  FirUey,  for  appellant. 

Statton,  C.  J.  This  action  was  brought  by  appellant  against  William  B. 
Baker,  H.  E.  Marrast,  to  recover  all  that  part  of  a  league  of  land  originally 
granted  to  John  B.  Williams  on  July  29,  1824,  situated  on  and  below  Clear 
creek,  except  1,440  acres,  which  were  not  claimed  by  appellant.  The  Will- 
iams league  is  the  same  mentioned  in  the  case  of  Westrope  v.  ChamberSt  51 
Tex.  178,  which  was  by  the  ayuntamiento  declared  forfeited  for  failure  of  the 
grantee  to  comply  with  the  conditions  of  the  grant.  The  appellant.  Branch, 
deraigns  title  through  that  grant;  but,  as  there  is  no  appeal  by  the  defendants 
from  so  much  of  the  judgment  as  gave  him  a  part  of  the  land  sued  for.  it  will 
not  be  necessary  to  consider  the  effect  of  the  act  confirming  titles  in  the  col- 
onies of  Austin  and  De  Witt.    Gen.  Laws,  1855,  59.    The  title  of  Williams 

>  As  to  what  oonttitates  adverse  potseition,  see  Bridges  v.  Johnson,  (Tex.)  7  8.  W. 
Bep.  506,  and  note. 
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to  the  league  passed  to  H.  H.  League,  who  conveyed  to  Thomas  J.  Chambers. 
•Chambers  conveyed  to  Wilson  640  aci'es  out  of  the  south-east  corner  of  the 
league,  and  he  conveyed  to  Westrope  800  acres,  which  extended  from  the 
land  conveyed  to  Wilson  across  the  southern  part  of  the  league.  Branch 
sought  to  recover  all  the  land  below  Clear  creek,  and  embraced  in  the  league 
not  covered  by  the  conveyances  made  by  Chambers  to  Wilson  and  Westrope. 
The  defendant  Baker,  believing  the  league  vacant  land,  located  it,  and  pro- 
cured a  patent,  which,  for  reasons  given  in  Westrope  v.  Chambers,  51  Tex. 
187,  was  held  invalid.  Branch  deraigns  title  through  Chambers.  An  execu- 
tion, issued  under  a  Judgment  against  Chambers  and  another,  was  levied  on 
€40  acres  of  the  land  lying  between  the  land  sold  to  Wilson  and  Clear  creek, 
that  stream  being  its  upper  boundary.  The  land  was  sold  by  the  sheriff,  who 
<nade  a  deed  to  Allan  Coward,  the  purchaser,  for  525  acres,  or  for  all  levied 
upon.  There  were  irregularities,  however,  in  making  the  sale,  which  the 
•court  below  seems  to  have  conceded  would  prevent  the  sheriff* s  deed  from 
passing  title;  and,  in  view  of  the  disposition  that  will  have  to  be  made  of  the 
case  on  other  grounds,  it  will  not  be  necessary  to  consider  that  question. 
"Coward  entered  into  the  possession  of  the  land  bought  by  him,  in  September, 
1848,  and  continuously  occupied  it  until  in  January,  1867,  and  during  this 
time  he  had  much  of  the  land  bought  by  him  inclosed  and  in  cultivation. 
The  land  claimed  by  him,  and  that  sold  by  Chambers  to  Wilson,  extended 
from  Clear  creek  to  the  southern  boundary  of  the  league,  and  embraced  1,165 
acres  that  covered  the  southeastern  side  of  the  grant  below  Clear  creek. 
Baker  obtained  a  patent  to  the  league,  September  26,  1863;  and,  it  being  un- 
derstood at  the  time  that  his  title  was  good.  Coward  bought  from  him  1,000 
acres  of  the  land,  which  would  embrace  enough  of  the  land  conveyed  by 
Chambers  to  Wilson,  and  by  the  sheriff  to  Coward,  to  give  that  area  in  any 
one  body  of  equal  width  extending  from  Clear  creek,  along  the  southeastern 
line  of  the  grant,  to  its  lower  line.  The  conveyance  from  Baker  to  Coward 
was  made  in  1865;  and,  in  consideration  of  $3,500,  Coward  conveyed  the 
same  land  to  E.  C.  Waters  on  July  10,  1872,  for  a  like  consideration.  The 
deeds  from  Baker  to  Coward,  and  from  the  latter  to  Waters,  contained  cove- 
nants of  general  warranty.  Mrs.  Marrast  claims  as  a  devisee  under  the  will 
of  Mrs.  E.  C.  Waters,  and  as  purchaser  from  another  devisee.  She  pleaded 
not  guilty,  and  sought  a  recovery  against  her  co-defendant.  Baker,  on  his 
warranty,  and  declined  to  urge  her  rights  under  a  plea  of  limitation.  The 
defendant  Baker,  among  other  defenses  set  up  by  him  to  the  demand  of  the 
plaintiff,  as  well  as  that  made  on  him  by  reason  of  his  warranty, pleaded  that 
the  title  of  Mrs.  Marrast  to  all  the  land  claimed  by  the  plaintiff,  and  covered 
by  his  own  deed  to  Coward,  was  complete  by  limitation ;  that  she  had  not  been, 
and  could  not  legally  be,  evicted  therefrom.  There  was  a  judgment  for  the 
appellant  for  all  the  land  he  sued  for,  except  so  much  thereof  as  was  covered 
by  the  deed  from  Baker  to  Coward.  The  appellant  sought  to  remove  cloud 
from  his  title;  but,  as  he  did  not  show  that  he  was  in  possession,  the  court 
ruled  that  he  could  not  maintain  a  suit  of  that  character.  The  petition  con- 
tained the  averments  necessary  to  try  title  to  land,  and  an  issue  of  that  kind 
was  tried,  and  it  therefore  become  unnecessary  to  consider  such  of  the  assign- 
ments of  error  as  relate  to  the  ruling  of  the  court  referred  to.  Whether  the 
action  was  one  in  form  strictly  trespass  to  try  title,  or  a  suit  to  remove  cloud, 
in  either  case  no  relief  could  be  given  to  the  plaintiff  unless  he  showed  that 
he  had  title  to  the  land. 

It  is  urged  that  the  defendant  Baker  was  not  entitled  to  interpose  the  plea 
of  limitation,  for  several  reasons. 

1.  Because  neither  he,  nor  one  claiming  through  him,  was  in  possession  at 
the  time  the  action  was  brought.  We  understand  that  if  the  period  of  limita- 
tion has  fully  run  while  there  is  adverse  possession  of  land,  that  this  gives 
title  to  the  adverse  possessor,  which  he  may  assert  against  the  former  owner. 
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although  he  has  ceased,  after  title  was  so  acquired,  to  continue  !n  possession. 

2.  It  is  urged  that  unless  Coward's  possession  was  under  the  title  conveyed 
to  him  by  Baker,  that  the  latter  cannot  urge  title  acquired  by  Coward  through 
limitation,  either  against  Branch,  or  to  protect  himself  from  the  claim  made 
on  him  by  Mrs.  Marrast  on  account  of  his  warranty.  We  are  of  opinion  that 
neither  of  these  propositions  can  be  maintained.  If  Baker  had  never  had  any 
claim,  under  the  patent  issued  to  himself ,  to  the  land  so  long  occupied  by  Cow- 
ard, but,  without  color  of  right,  asserted  a  claim  or  held  possession  as  a  naked 
trespasser,  in  an  action  brought  against  him  by  Branch  it  would  be  a  compe- 
tent defense  to  him  to  show  a  superior  outstanding  title  in  a  third  person. 
Whether  the  title  of  such  third  person  was  acquired  by  a  regular  chain  of 
transfer  to  himself  from  the  sovereignty  of  the  soil,  or  through  an  adverse 
possession  for  the  period  and  under  such  circumstances  as  deprive  a  former 
owner  of  title,  and  cast  it  upon  the  adverse  possessor,  it  would  seem  would 
be  a  matter  unimportant.  In  either  case  there  would  be  a  superior  outstand- 
ing title  that  would  bar  a  recovery.  Priority  of  claim  or  holding  becomes  im- 
portant when  it  becomes  necessary  to  tack  the  possession  of  two  or  more  to 
give  adverse  possession  for  the  requisite  period.  The  settlement  between 
Coward  and  Baker,  however,  seems  to  have  been  in  the  nature  of  a  compro- 
mise,— all  parties,  at  the  time,  believing  that  Baker  held  the  superior  and  only 
title  to  the  land;  and,  were  not  the  true  rule  so  based  as  we  have  stated  it,  we 
cannot  doubt  that  in  an  action  brought  against  Coward,  or  his  immediate  or 
remote  vendee,  that  it  would  be  the  duty  of  such  a  defendant  to  assert  title 
by  limitation,  and,  if  he  refused  to  do  so,  that  this  might  be  done  by  Baker  for 
his  own  protection.  Such  a  right  could  not  be  defeated  by  collusion  between 
the  plaintiff  and  defendant  holding  under  warranty  from  Baker,  nor  by  an 
obstinate  or  mistaken  refusal  of  such  a  defendant  to  present  a  defense  perfect 
in  his  hands. 

3.  It  was  the  right  of  Baker  to  show  that  Mrs.  Marrast,  who  could  enforce 
his  warranty,  had  the  superior  right  to  the  land ;  that  she  had  not  been,  and 
could  not  legally  be,  evicted  under  the  title  asserted  by  the  appellant.  Branch. 
She  held  under  Coward  as  well  as  Baker,  both  of  whom  had  conveyed  with 
general  warranty,  and  it  was  her  duty  to  make  the  defenses  either  or  both  of 
them  could  make;  and,  if  she  failed  or  refused  to  do  so,  either  of  them  had 
the  right.  It  was  a  matter  of  indifference  to  Mrs.  Marrast  whether  her  title 
became  perfect  through  the  act  of  her  immediate  vendor.  Coward,  or  through 
the  act  or  title  of  Baker.  If  Coward  had  title  by  limitation  to  as  much  as  520 
acres  of  the  land  covered  by  the  deed  from  Baker  to  Coward,  then  Mrs.  Mar- 
rast has  good  and  superior  title  to  that;  and  she  has,  in  so  far,  no  ground  of 
complaint.  The  residue  of  the  land  covered  by  the  deed  from  Baker  to  Cow- 
ard, and  by  the  deed  from  the  latter  to  Mrs.  Waters,  is  embraced  within  the 
640  acres  conveyed  by  Chambers  to  Wilson,  to  which  the  appellant.  Branch, 
does  not  assert  any  claim.  It  is  not  shown  that  any  other  person  asserts,  or 
intends  to  assert,  the  right  Wilson,  or  peraons  claiming  under  him,  may  have; 
and  it  does  appear  that  Mrs.  Waters  took  possession  under  the  deed  made 
to  her  by  Coward,  and  thus  held  from  the  year  1872  to  the  year  1876,  when  she 
parted  with  title  to  so  much  of  the  land  covered  by  the  deed  from  Coward  as 
had  improvements  on  it.  Mrs.  Marrast  does  not  even  allege  the  existence  of 
a  title  superior  to  that  which  passed  by  the  deed  from  Baker  to  Coward,  and 
from  the  latter  to  Mrs.  Waters,  to  any  part  of  the  land  covered  thereby,  nor 
does  she  seek  a  recovery  on  the  warranty  of  Coward.  As  to  the  land  covered 
by  the  deed  from  Chambers  to  Wilson,  the  pleadings  and  farts  proved  would 
not  have  authorized  a  recovery  by  Mrs.  Marrast  on  Baker's  warranty.  Jones^ 
V.  Pauh  59  Tex.  45. 

What  has  been  said  renders  it  unnecessary  further  to  consider  objections 
made  to  evidence  introduced  by  Baker  to  prove  the  length  of  time  Coward, 
and  those  claiming  under  him,  held  adverse  possession;  for  the  objections 
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went  to  the  right  of  Baker  to  Introduce  such  evidence  at  all.  It  also  becomes 
unnecessary  further  to  consider  the  refusal  of  the  court  to  give  instructions 
which  would  have  restricted  Baker  in  showing  limitation  to  possession  taken 
and  held  solely  under  the  patent  to  himself. 

The  court  instructed  the  jury  as  follows:  "I  charge  you  that  the  judgment 
against  Chambers  was  a  valid  judgment;  and  if  Coward  became  the  purchaser 
at  sheriff ^s  sale,  and  paid  the  purchase  money,  and  received  of  the  sheriff  the 
deed  read  to  you  in  evidence,  and  went  into  possession  of  the  land,  and  culti- 
vated and  occupied  the  same  for  ten  consecutive  years  prior  to  the  year  1861, 
claiming  the  same  under  said  sheriff's  deed  by  metes  and  bounds,  then  Cow- 
ard acquired  a  valid  title  to  the  said  525  acres;  and  his  deed  to  Mrs.  Waters 
for  1,000  acres  vested  her  with  good  title  to  so  much  of  the  1,000  acre  tract  as 
may  embrace  the  525  acre  tract,  and  consequently  there  could  be  no  recovery 
thereof  by  Branch,  and  no  damages  could  be  awarded  to  Marrast  by  reason  of 
any  alleged  breach  of  warranty  as  to  the  525  acres;  and  then,  if  you  believe 
from  the  evidence,  under  the  charge  of  the  court,  that  the  whole  1,000  acre 
tract,  conveyed  by  Baker  to  Coward  and  by  Coward  to  Mrs.  Waters,  is  cov- 
ered by  the  said  two  tracts  of  525  and  640  acres, — Pollock  Wilson  tract,— then 
the  plaintiff,  Branch,  cannot  recover  any  part  of  the  1,000  acre  tract  conveyed 
by  Baker  to  Coward,  and  by  Coward  to  Mrs.  Waters,  and  would  require  the 
verdict  to  be  for  the  defendants^  Baker  and  Marrast,  as  to  said  1,000  acre  tract, 
and  for  Branch  for  the  balance  of  the  land  claimed  by  him  in  his  petition/' 
It  will  be  seen  from  this  charge  that  the  court  did  not  hold  that  the  deed  made 
by  the  sherifC  to  Coward  in  1848  passed  title,  but  did  hold  that  it  might  be 
used  tp  determine  extent  of  adverse  possession.  There  were  many  objections 
made  to  the  introduction  of  that  deed,  which  it  would  be  necessary  to  consider 
if  the  deed  had  been  admitted  to  show  that  title  passed  by  it;  but  such  was 
not  the  purpose  for  which  it  was  admitted,  and  it  is  therefore  not  necessary  to 
consider  such  objections.  It  is  urged,  however,  that  the  deed  did  not  suffi- 
ciently describe  the  land  which  it  proposed  to  convey  to  justify  its  admission 
for  any  purpose,  and  that  the  court  should  not  have  assumed  in  the  charge  set 
out  that  it  would  define  the  extent  of  the  adverse  possession  held  by  Coward. 
Her  deed  from  the  sheriff  shows  that  the  sheriff  levied  upon  land  described  as 
follows:  "Six  hundred  and  forty  acres  of  land,  situated  on  the  south  side  of 
Clear  creek,  in  the  county  aforesaid,  [Galveston,]  the  same  being  a  portion  of 
the  head-right  of  John  B.  Williams;  beginning  at  the  lower  line  of  said  sur- 
vey, and  fronting  three-fourths  of  a  mile  on  said  Clear  creek;  then  back,  par- 
allel with  the  lower  line  of  said  survey,  a  sufficient  distance  to  embrace  six 
hundred  and  forty  acres  of  land;  thence  at  right  angle  to  said  lower  line; 
thence  northward  to  the  place  of  beginning."  The  deed,  after  reciting  that 
the  land  was  appraised  and  other  necessary  steps  taken,  conveys  "all  the  right, 
title,  and  interest  that  the  aforesaid  defendants,  [who  are  named,]  or  either  of 
them,  had  in  and  to  the  above-described  tract  of  land,  or  five  hundred  and 
twenty-five  acres  thereof."  There  was  an  ambiguity  in  the  deed;  but,  taken 
in  connection  with  the  other  evidence  in  the  case,  we  are  of  the  opinion  that 
no  possible  injury  could  have  resulted  from  the  charge  given;  for  the  posses- 
sion of  Coward  was  such  as,  without  deed,  would  have  entitled  him,  under  the 
law  then  in  force,  to  hold,  by  limitation,  640  acres  of  land,  to  include  his  im- 
provements, which  for  some  time  seem  to  have  extended  over  525  acres  of  the 
land.  It  was  not  to  be  restricted  by  the  deed,  as  to  the  area  he  could  hold, 
because  it  was  too  uncertain,  then  there  would  be  no  reason  to  deny  his  right 
to  hold  to  the  extent  of  640  acres.  The  charge  operated  as  a  restriction,  when, 
if  the  appellant's  theory  be  correct,  no  restriction  on  the  right  of  Coward  to 
hold  to  the  extent  of  640  acres  should  have  been  imposed.  If  525  acres  en- 
hanced the  land  covered  by  the  deed  from  Baker  to  Coward,  not  covered  by 
the  640  conveyed  by  Chambers  to  Wilson,  then  640  acres,  embracing  the  same 
525  acres,  would  have  necessarily  done  so. 
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All  the  assignments  of  error  have  been  considered,  and  the  questions  no- 
ticed are  those  material  to  the  determination  of  the  rights  of  the  parties;  and, 
none  of  them  having  been  erroneously  determined  by  the  court  below,  the 
Judgment  will  be  affirmed.    It  is  so  ordered. 


Burnett  et  al.  v.  Harrington  et  ux. 
{Supreme  Court  of  Texas,    March  18, 1888.) 

1.  Dbdigation— EviDBNOE — Deolabations  and  Admissions. 

In  an  action  to  enioin  defendants  from  erecting  a  building  on  the  west  of  plain- 
tiffs' property,  on  the  gn^und  that  the  property  had  been  dedicated  for  a  street,  it 
is  proper  to  prove  the  declaration  of  tne  ancestor  of  defendants,  upon  his  sale  of 
the  property  to  plaintiffs,  that  it  abutted  upon  a  street  on  the  west. 

2.  BOUNDAHIBS-— Bt  AORBVMENT— TRIAXi— Instbuotions. 

A  charge  that  a  beginning  point,  different  from  that  called  for  in  the  deed,  agreed 
upon  by  the  original  grantor  and  grantee,  binds  a  purchaser  with  notice  oi  such 
agreement,  cannot  be  assigned  as  error  when  the  jury  have  found  the  location  as 
described  in  the  deed. 

Appeal  from  district  court,  Harris  county;  James  Masterson,  Judge. 

This  was  a  suit  by  the  appellees,  E.  H.  Harrington  and  wife,  Mary,  against 
William  Burnett  and  Ben  McCarthy,  to  enjoin  the  construction  of  a  building 
on  a  certain  piece  of  ground  adjoining  the  western  boundary  of  said  Harring- 
ton's homestead  tract,  to  a  distance  of  80  feet,  on  the  ground  that  the  same 
was  a  street,  and  originally  dedicated  as  such  by  said  Burnett,  who  sold  the 
land  to  J.  G.  Lord,  from  whom  plaintiffs  purchased  the  western  portion,  and 
on  the  ground  that  the  same  was  embraced  in  their  deed,  and  in  the  said  deed 
from  Burnett  to  Lord.  William  Burnett  died,  and  William  and  Annie  Bur- 
nett, the  appellants,  made  themselves  parties,  as  sole  heirs. 

E.  P.  Turner^  for  appellants.  W.  P.  Hamblin  and  Stewart  d  Stewart^ 
for  appellees. 

Stayton,  C.  J.  In  1862,  the  ancestor  of  appellants  conveyed  to  J.  C.  Lord 
a  lot  in  the  city  of  Houston,  described  in  the  deed  as  follows:  "Commencing 
at  the  S.  W.  corner  of  a  purchiise  made  by  me  from  W.  D.  &  M.  L.  Smith; 
thence  in  an  easterly  direction,  along  the  Liberty  road,  200  feet;  thence  in  a 
north-westerly  direction,  parallel  with  the  western  boundary  of  aforesaid 
survey,  100  feet;  thence  parallel  with  the  opposite  side,  200  feet,  for  the  N. 
west  corner;  thence  parallel  with  its  opposite  side,  fronting  on  the  street 
leading  from  the  Liberty  road  to  the  N.  0.  R.  R.  depot,  100  feet,  to  the  be- 
ginning, which  is  the  south-western  corner  of  this  survey."  It  is  shoWn 
that,  at  the  time  the  deed  was  made,  the  grantor  and  grantee,  by  the  agree- 
ment, fixed  the  beginning  corner  at  a  point  about  50  feet  easterly  from  the 
south-western  comer  of  the  tract  purchased  by  the  ancestor  from  the  Smiths; 
and  no  question  is  made  that  Lord  became  entitled  to  the  land  as  meted,  com- 
mencing at  the  point  agreed  upon.  The  western  half  of  the  lot  thus  conveyed 
to  Lord  was  by  him  conveyed  to  Mrs.  Harrington,  by  a  deed  with  the  same 
calls  on  the  western  and  southern  sides  for  the  Liberty  road,  and  the  street 
leading  from  that  road  to  the  N.  0.  R.  R.  depot.  In  August,  1872,  the  an- 
cestors of  appellants  conveyed  to  Mrs.  Harrington  another  lot,  contiguous  to 
and  north  of  that  she  had  bought  from  Lord,  and  it  was  described  as  follows: 
"Beginning  at  the  N.  W.  corner  of  a  lot  of  ground  sold  by  me  to  J.  C.  Lord, 
and  by  him  to  E.  H.  Harrington,  and  of  record  manifest;  running  thence 
north,  in  a  line  with  the  west  boundary  of  said  lot,  50  feet;  thence  parallel 
with  the  northern  boundary  of  aforesaid  lot  sold  to  Lord,  200  feet;  thence  50 
feet,  to  the  S.  E.  corner  of  this  lot;  thence  200  feet,  to  the  place  of  begin- 
ning." At  the  time  this  last  conveyance  was  made,  the  ancestor  was  shown 
to  have  stated  that  there  was  a  street  west  of  this  lot;  the  western  boundary 
of  which,  it  is  seen,  is  but  a  projection  of  the  western  boundary  of  the  lot  jcon- 
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veyed  by  the  ancestor  to  Lord,  and  by  the  latter  to  Mrs.  Harrington.  This 
ld!t  outside  of  the  western  line  of  three  lots  a  triangular  piece  of  ground,  a 
part  of  the  land  conveyed  by  the  Smiths  to  the  ancestor,  which  was  about  50 
feet  wide  at  its  southern  end,  resting  on  the  Liberty  road,  and  narrowing  as 
it  extended  towards  the  N.  O.  R.  B.  depot.  This  strip  of  land  the  ancestor 
was  proceeding  to  inclose  and  build  upon,  when  Harrington  and  wife  insti- 
tuted this  suit  to  enjoin  him  from  doing  so,  on  the  ground  that  by  the  deed 
made  to  Lord,  and  declarations  made  when  the  lot  was  conveyed  to  Mrs.  Har- 
rington, this  strip  was  dedicated  as  a  street. 

The  proof  of  the  declaration  of  the  ancestor,  at  the  time  he  sold  the  lot  to 
Mrs.  Harrington,  that  it  abutted  on  the  west  on  a  street,  was  objected  to,  on 
the  ground  that  it  was  a  different  lot  from  that  sold  to  Lord,  in  the  deed  to 
which  it  was  declared  that  it  abutted  on  the  west  on  a  street.  There  was  no 
error  in  admitting  this  evidence.  The  street  declared  in  the  deed  to  exist  was 
but  a  continuation  of  the  same  street  on  which  the  ancestor  declared  that  the 
lot  last  sold  by  him  abutted  on  the  west.  His  verbal  declaration  was  admis- 
sible, as  was  that  made  in  the  deed  to  Lord.  As  to  there  being  a  street  on 
the  west  side  of  the  lot  Mrs.  Harrington  bought  from  Lord,  she  could  rely 
upon  the  declaration  made  by  the  ancestor  in  his  deed  to  Jjord,  and  in  Lord^s 
deed  to  her;  and,  as  to  the  existence  of  this  same  street  on  the  west  of  the  lot 
she  bought  directly  from  the  ancestor,  she  could  rely  on  his  declarations  made 
when  she  bought. 

The  fifth  assignment  of  error  is  as  follows :  "  ^5)  The  court  erred  especially 
in  that  portion  of  paragrah  2  of  his  charge,  as  lollows:  •  The  deed  calls  for 
the  south-west  corner  of  the  Smith  5-acre  tract;  and  that  point  will  govern, 
unless  you  find  from  the  evidence  that  Burnett  and  Lord  actually  fixed  the 
beginning  point  elsewhere.  In  that  event,  the  point  as  agreed  upon  will  gov- 
ern, and  be  binding  upon  Harrington,  if  he  bought  from  Lord  according  to 
the  point  so  fixed  by  the  parties,  Burnett  and  L^rd,  and  with  notice  of  such 
point  being  so  agreed  on,' — because  Harrington  was  privy  in  estate  with 
Lord,  the  grantor,  and  the  qualification  of  the  principle  of  estoppel  by  the  use 
of  the  words,  '  with  notice  of  such  point  being  agreed  on,'  relieved  plaintiffs 
from  the  operation  of  the  estoppel  arising  from  the  acts  and  agreements  of 
Burnett  and  Lord  in  going  on  the  ground,  and  fixing  the  initial  point  and 
lines,  and  said  Lord  establishing  and  constructing  his  fences  conformably 
thereto,  and  going  into  possession  of  said  land  so  inclosed,  and  occupying 
same,  and  subsequently  selling  a  portion  thereof,  so  inclosed,  to  plaintiffs,  or 
to  plaintiff  Mary  Harrington;  which  was  fatal  error,  and  prevented  the  jury 
from  finding  for  defendants.''  There  is  no  controversy  as  to  the  land  that 
passed  by  the  two  deeds  made  by  the  ancestor.  All  parties  concede  that  this 
is  fixed  by  the  description  giVen  in  the  deed  to  Lord,  placing  the  beginning 
comer  at  the  point  agreed  upon  by  the  ancestor  and  Lord.  The  controversy 
is  as  to  whether  the  appellants  will  be  heard  to  assert  that  no  street  exists, 
when  their  ancestor  declared  there  was  one,  and  whether  they  will  be  psr- 
mited  to  fence  and  use  the  ground  which  he  declared  was  a  street,  and  on  the 
faith  of  which  Lord  and  the  appellees  bought.  The  jury  found  that  the  lots 
were  situated  as  they  are  placed  by  the  descriptions  given  in  the  deeds,  the 
beginning  point  in  the  deed  from  the  ancestor  to  Lord  being  fixed  as  agreed 
upon  between  the  parties  at  the  time  that  deed  was  made;  and  no  injury  could 
have  resulted  from  the  charge  complained  of.  The  real  issue  was  as  to 
whether  the  land  west  of  the  western  boundary  of  the  lots  thus  located,  which 
the  defendants  were  attempting  to  inclose  and  use,  and  embraced  in  the  Smith 
tract,  was  dedicated  as  a  street;  and  the  jury  found  this  to  be  true  upon  evi- 
dence which  justified  the  finding.  The  verdict  was  suificiently  certain,  and 
the  judgment  follows  it. 

Some  question  was  made  as  to  whether  the  land  claimed  to  be  a  street  was 
embraced  within  the  homestead  of  Burnett  and  wife  at  the  time  the  deed  to 
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Lord  was  made  by  Burnett  alone;  but  this  question  was  fairly  submitted  to 
the  jury,  and  their  verdict,  under  the  charge,  necessarily  Involves  a  finding 
that  it  was  not.  Tliis  finding  was  justified  by  the  evidence;  and  it  therefore 
becomes  unnecessary  to  inquire  whether  a  husband  alone  could  dedicate  a 
part  of  a  homestead  to  use  as  a  street. 
There  is  no  error  in  the  judgment,  and  it  will  be  affirmed. 


Meter  v.  Asdrews  et  al. 
(Supreme  Court  of  Texas,    March  33, 1888.) 

Spsoifio  Pbrfosmancb — Limitation  of  Action— Aoknowlbdombnt  to  Toi«l  Statutb. 
Suit  on  bond  for  the  conveyance  of  land,  brought  12  years  after  its  execution,  is 
barred  by  Rev.  St.  Tex.  art.  8209,  which  provides  that  actions  lor  specific  perform- 
ance must  be  brought  within  10  years  after  the  accrual  of  the  cause  of  aotion,  and 
a  letter  by  defendant,  wherein  he  promises  to  do  what  is  right  if  the  agreement  has 
not  been  settled  in  subsequent  settlements,  will  not  toU  the  statute,  as  it  does  not 
acknowledge  the  justice  ox  plaintiff's  claim.^ 

Appeal  from  district  court,  Galveston  county;  W.  H.  Stewart,  Judge. 
Geo.  E,  Mann,  for  appellant.     Houston  Bros,,  for  appellee  Andrews. 

Walker,  J.  February  19,  1886,  appellant  filed  suit  in  district,  court  of 
Galveston  county  against  defendant  Andrews  for  specific  performance  of  an 
obligation  for  land  described,  and  against  Andrews  and  Heidenheimer  for 
partition.  Andrews  pleaded  not  guilty,  and  limitations  of  two  years.  By 
amendment,  plaintiff  described  the  land  more  particularly;  and>  in  replication 
to  the  plea  of  limitation,  that  "on  August  7,  1885,  in  reply  to  demand  made 
for  compliance  with  his  said  bond  for  title,  said  defendant  Andrews,  by  letter 
to  plaintiff,  referring  to  said  title-bond,  promised  as  follows:  'If  my  agree- 
ment [referring  to  and  meaning  said  bond  for  title]  has  not  been  settled  in 
subsequent  settlements,  J  will  do  just  what  is  right; ' ''  and  again,  in  same  let- 
ter: "And,  if  I  owe  for  a  sixth  of  the  interest  I  had,  will  pay  it,  or  convey  the 
land,  [meaning  the  land  sued  for,  and  referring  to  his  bond  for  title.]  *'  There 
are  allegations  and  much  testimony  upon  transactions  between  Andrews  and 
Mrs.  Josephine  Allen,  anotlier  of  the  obligees  in  the  title-bond.  The  question 
of  limitation  seems  decisive  of  tlie  rights  of  the  parties,  and  the  other  matters 
need  not  be  further  noticed.  The  obligation  sued  on  is  as  follows:  "  Whereas, 
in  a  settlement  with  Mrs.  Allen  for  the  estate  of  Ebenezer  Allen,  deceased,  a 
part  of  my  agreement  was  that  I  was  to  locate  and  obtain  patents  for  the  one- 
sixth  interest  that  the  estate  of  Ebenezer  Allen  had  in  two  leagues  of  land 
in  Galveston  county,  on  Clear  creelc,  and  known  as  the  '  Muldoon  Two  Lea- 
gues,' free  of  expense  to  said  Mrs.  Allen,  1  therefore,  at  her  request  and  di- 
rection, hereby  bind  and  obligate  myself  to  convey,  or  have  conveyed,  to  Wm. 
Pitt  Allen  the  one-sixth  interest  in  the  remaining  two  leagues  of  land  hereto- 
fore Icnown  of  the  '  Muldoon  Two  Leagues,*  free  from  expense  for  locating, 
surveying,  and  patenting.  Witness  my  hand  and  seal  this  11th  day  of  De- 
cember, A.  D.  1873.  [Signed]  H.  B.  Andrews."  It  seems  that  at  the  date 
of  the  contract  all  of  the  lands  referred  to  had  been  relocated  and  patented, 
but  a  fractional  survey  less  than  100  acres.    This  never  was  patented. 

The  letters  of  Andrews  in  evidence  did  not  strengthen  plaintiff's  case,  there 
being  no  acknowledgment  of  the  justice  of  the  claim.  iSmith  v.  Fly,  24  Tex. 
354.    By  Rev.  St.  art.  3209,  actions  for  specific  performance  are  limited  to  10 

>  As  to  what  is  safadent  to  remove  the  bar  of  the  statute,  see  Jordan  v.  Jordan,  (Tenn.) 
8  8.  W.  Rep. 896,  and  note;  GartreU  v.  Linn,  (Ga.)  4  S.  £.  Rep.  918:  In  re  Eendriok.  (S, 
Y.)  13  N.  E.  Rep.  763;  Manchester  v.  Braender,  (N.  Y.)  14  N.  E.  Rep.  405;  Anzerais  v. 
Naglee,  (Cal.)  15  Pac.  Rep.  871:  Appeal  of  Fox,  (Pa.)  11  Atl.  Rep.  2aS;  Crane  v.  Abel, 
(Mich.)  34  N.  W.  Rep.  658;  Hellman  v.  Kiene,  (Iowa,)  85  N.  W.  Rep.  516:  Hostetter  ▼. 
HoiUnger,  fPa.)  12  AU.  Rep.  741;  Grover  v.  Chamberlain,  (Va.)  5  S.  E.  Rep.  174;  Cro- 
man  v.  Stull,  (Pa.)  12  Atl.  Rep.  812;  Johnson  v.  Johnson,  (Ga.)  5  S.  £.  Rep.  629. 
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years  after  the  cause  accrued.  This  appears  to  have  been  limited  in  its  effect, 
80  far  as  it  may  be  applied  to  claims  not  barred  by  the  laws  then  existing;  and 
it  seems  that,  where  the  term  is  not  changed,  the  old  law  is  the  rule  to  be  ap- 
plied. Rucker  v.  Dailey,  66  Tex.  288,  1  S.  W.  Rep.  316.  In  Yeary  v.  Cum- 
mins, 28  Tex.  96,  is  a  discussion  of  the  authorities,  and,  arguing,  it  is  said: 
^'fiut  it  is  said  that  the  statute  began  running  from  the  date  of  the  bond  be- 
cause the  title  was  to  be  made  when  the  patent  issued,  and  this  had  already 
occurred  before  the  execution  of  the  bond.  ♦  ♦  *  It  is  evident  that  both 
parties  were  ignorant  of  the  existence  of  the  patent  at  the  time  the  contract 
was  made.  There  was  a  mutual  mistake  as  to  this  fact,  which  should  not  be 
construed  to  the  prejudice  of  either.  ♦  ♦  ♦  On  the  other  hand,  laches 
.  should  not  be  imputed  to  the  vendee  so  long  as  he  was  ignorant  of  the  rights 
which  had  accrued  to  him  to  perfect  his  title  to  his  land.  Tlie  furthest  the 
court  could  possibly  go  would  be  to  allow  a  reasonable  time  for  the  knowledge 
of  the  patents  to  reach  the  vendee.''  And  the  court  held  that  a  month  and  a 
half  was  not  an  unreasonable  time  to  be  allowed.  We  think  the  intimation 
and  basis  of  the  decision  in  Yeary  v.  Cummins  well  founded  in  principle. 
We  recognize  it  as  there  applied, — where  the  right  of  action  at  once  accrued 
upon  the  making  of  the  obligation,  that  a  reasonable  time  be  given  the  obli- 
gee to  ascertain  his  rights,  in  case  of  mutual  mistake.  Conceding  that  it 
would  follow,  by  like  reasoning,  that  in  absence  of  evidence  of  mistake,  or  of 
any  obstruction  to  knowledge  of  his  rights,  or  in  way  of  enforcing  them, 
would  limitation  run  against  the  obligee  after  a  reasonable  time  after  the  ex- 
ecution of  the  obligation  sued  on?  In  this  case  Andrews'  obligation  is  inde- 
pendent and  unbonditional.  It  fixes  a  present  duty.  "I  bind  and  obligate  my- 
self to  convey,  or  cause  to  be  conveyed,"  etc.,  is  his  undertaking.  JSbom  v. 
Zimpelman,  47  Tex.  515.  The  records  of  the  different  public  oflQces, — the  sur- 
veyor's, the  general  land-offlce,  and  the  registration  of  deeds, — were  open,  and 
gave  all  necessary  information  to  apprise  tlie  obligee  pf  the  extent  of  his  rights. 
If  he  did  not  know,  he  might  have  known  them  by  using  ordinary  diligence  in 
looking  after  his  business  affairs.  Tliere  is  no  evidence  of  Andrews'  recogni- 
tion of  the  right  asserted  in  the  interval,  save  in  the  apparently  hostile  transac- 
tion in  January,  1875,  when  Truehart's  deed  to  Mrs.  Allen  for  what  appears  to 
have  been  for  the  interest  in  controversy  was  placed  on  record;  and  the  levy 
and  sale,  at  Trueli^irt's  instance,  under  execution;  and  the  purchase  of  It  by 
Truehart  for  Andrews  and  himself.  It  is  not  held  that  the  records  charged 
the  obligee  with  notice  of  these  transactions;  but  they  were  public  transac- 
tions, evidenced  by  public  records,  about  and  affecting  the  land,  and  occur- 
ring nearly  11  years  before  the  filing  of  the  suit.  No  notice  is  taken  of  the 
litigation  by  which  the  Muldoon  title  was  held  valid  against  the  locations,  the 
subject  of  the  obligation.  The  result  of  the  litigation  was  to  destroy  the  value 
of  the  relocations.  The  title  was,  as  between  Andrews  and  the  Aliens,  not 
in  controversy;  for  they  held  under  the  Muldoon  title,  and  the  obligation  was 
to  evidence  the  right  of  Mrs.  Allen  in  the  locations  made  to  perfect  the  title 
to  the  land  covered  by  what  was  deemed  an  invalid  grant.  The  litigation  de- 
termined, as  a  consequence  of  validating  the  old,  the  worthlessness  of  the 
new.  It  is  held  that  whether  the  case  be  determined  under  the  statutes,  arti- 
cle 3209,  Rev.  St.,  the  law  as  it  was  before,  the  cause  of  action  was  barred  in 
the  12  years  and  2  months  which  elapsed  between  the  making  of  the  obligation 
and  suit.    The  judgment  is  affirmed. 


Henderson  et  ah  v.  Banes  et  oZ. 

(Sujyreme  Cowrt  of  Texas.    March  37, 18SS.) 

1.  Judgment— AvBNDMSNT  as  to  Defendants  not  Summoned— New  Trial. 

In  a  suit  a«aiiiBt  the  members  of  a  partnership,  one  of  the  defendants,  H..  waived 
citation,  ana  accepted  service  for  himself  and  the  other  two  defendants.    Pleadings 
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were  filed  for  all  of  thenif  and  judgment  was  rendered  against  the  three  individu- 
ally. The  two  defendants  not  personally  served  moved  for  a  new  trial,  on  the 
grounds  that  they  had  not  authorized  H.  to  waive  citation  and  accept  service  for 
tnem,  nor  to  enter  appearance  or  file  answers  for  them.  Held,  that  it  was  in  the 
discretion  of  the  court  to  reform  the  judgment  so  as  to  award  execution  against  the 
firm,  and  against  H.  alone,  individually,  instead  of  granting  a  new  triaL 
2.  Limitation  of  Actions— Finding  by  the  Court-— Prbsumption. 

In  an  action  on  several  due-bills,  all  of  which  appeared  to  be  barred  by  limitation 
except  one  for  €2,268.81,  where  defendants  pleaded  the  statute  of  limitations,  and  also 
items  of  set-off  which  appeared  to  be  barred  bv  limitation,  and  to  which  plaintiffs- 
pleaded  the  statute,  the  court  having  given  juagment  for  plaintiff  for  12,188.87,  it 
will  be  presumed,  in  the  absence  of  a  showing  to  the  contrary,  that  the  court  took 
all  the  items  into  consideration  in  determining  the  balance. 

Commissioners'  decision.  Appeal  from  district  court,  Galveston  county; 
W.  H.  Stewart,  Judge. 

This  was  an  action  brought  by  Caroline  0.  Banks  and  W.  H.  Browning,, 
joint  executors  of  the  estate  of  J.  B.  Banks,  deceased,  against  J  C.  Hender- 
son, J.  L.  Henderson,  and  C.  B.  Miller,  partners  in  business,  to  recover  cer- 
tain sums  of  money  alleged  to  have  been  loaned  to  them.  Judgment  for 
plaintiffs,  and  defendants  appeal. 

Lahatt  dk  Noble  and  R.  8.  Lovett,  for  appellants.  Charles  Hume,  for  ap- 
pellees. 

Acker,  J.  Appellees,  executors  of  the  estate  of  J.  B.  Banks,  brought 
this  suit  to  recover  several  sums  of  money  alleged  to  have  been  loaned 
to,  or  deposited  with,  appellants,  J.  C.  Henderson,  C.  R,  Miller,  and  J. 
L.  Henderson,  who  were  partners,  doing  business  during  the  time  the  sev- 
eral sums  of  mon^  were  received,  under  the  different  firm  names  of  J. 
C.  Henderson,  Henderson  &  Miller,  and  J.  G.  Henderson  &  Bro.  Most 
of  the  items  sued  for,  amounting  to  about  $4,350,  were  evidenced  by  due- 
bills,  all  of  which  appear  to  be  barred  by  limitation  except  a  due-bill  for 
$2,268.81.  Appellants  pleaded  the  statute  of  limitation  to  all  items  sued 
for,  except  the  due-bill  for  $2,268.81,  and  pleaded  payment  in  full  of  all 
indebtedness.  Appellees,  by  supplemental  petition,  alleged  that  J.  C.  Hen- 
derson, the  active  managing  member  of  the  firm,  was  son-in-law  to  execu- 
trix, C.  C.  Banks,  and  received  the  money  on  deposit  for  the  use  of  his 
firm,  to  be  returned  when  demanded;  and  specially  denied  payment.  No  jury 
was  demanded,  and  the  trial  was  b^  the  court;  but  no  conclusions  of  law  or 
fact  were  filed.  Appellant  J.  C.  Henderson  waived  citation,  and  accepted 
service  for  himself  and  other  defendants,  and  pleadings  were  tiled  for  all  of 
them.  Judgment  was  rendered  February  19,  1887,  against  J.  C.  Henderson^ 
J.  L.  Henderson,  and  C.  R.  Miller  for  $2,133.87.  During  the  term,  J.  L. 
Henderson  and  C.  R.  Miller  filed  motions  to  set  aside  the  judgment,  upon  the 
grounds  that  they  had  not  been  served  with  citation,  and  had  never  author- 
ized any  one  to  waive  citation  and  accept  service  for  them;  nor  had  they  ever 
authorized  any  one  to  enter  appearance  or  file  answers  for  them.  On  hearing 
these  motions,  the  court  reformed  the  judgments  so  as  to  award  execution 
against  the  firm,  and  only  against  J.  C.  Henderson  individually. 

It  is  contended  that  the  court  erred  in  admitting  in  evidence,  over  objec- 
tions of  appellants,  the  due-bills  and  receipts  sued  on  which  appeared  to  be 
barred  by  the  statute  of  limitations.  There  were  items  of  set-off  pleaded  by 
appellants  to  which  the  statute  of  limitations  was  pleaded  by  appellees,  which 
appeared  to  be  barred,  and,  in  the  absence  of  a  showing  to  the  contrary,  it 
must  be  presumed  that  the  court  took  all  these  items  into  consideration,  in 
determining  the  balances;  for  the  judgment  was  rendered  for  a  less  amount 
than  one  item  sued  for,  which  clearly  was  not  barred. 

It  is  contended  that  the  court  erred  in  reforming  the  judgment,  instead  of 
granting  a  new  trial.  The  acceptance  of  service  by  J.  C.  Henderson  author- 
hed  judgment  against  him  individually,  and  against  the  partnership;  and  we 
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oannot  see  that  J.  L.  Henderson  and  C.  B.  Mrller  have  any  just  cause  of  com- 
plaint because  the  court,  on  their  ex  parte  showing,  so  reformed  the  judgment 
as  to  relieve  them  of  individual  liability.  Sanger  v.  Overmeier,  64  Tex.  57; 
Alexander  v.  Stem,  41  Tex.  193;  liailroad  Co,  v.  McCaughey,  62  Tex.  271. 
The  court  had  absolute  control  of  the  judgment  during  the  term,  and  Imd  the 
right  to  change  or  reform  it  in  any  way  not  inconsistent  with  the  rules  of 
procedure,  and  as  might  be  demanded  by  tlie  rules  of  law.  Wood  v.  W/ieeler^ 
7  Tex.  13. 

Other  assignments  of  error  relate  to  the  sufficiency  of  the  evidence,  and  will 
not  be  discussed,  as  we  think  the  evidence  abundantly  sustains  tlie  judgment. 
There  is  no  error  in  the  record  that  we  think  requires  revei-bal,  and  we  are  of 
opinion  that  the  Judgment  of  the  court  below  should  be  affirmed.  * 

Statton,  G.  J.  Report  of  commission  of  appeals  examined;  opinion 
adopted;  judgment  affirmed. 

Guadalupe  &  S.  A.  R.  8.  Ass'n  t>.  West. 
{Supreme  CouH  of  Texas.    March  27, 1888.) 

1.   CORPORATIOHS  —  A88X88MBNT8    ON    MbMBSBS  ~  COLLBCTXON    AFTES    EXPIRATION    OV 

Chakter. 
A  corporation  of  which  defendant  was  a  member,  organized  for  the  purpose  of 


raising  and  protecting  live-stock,  under  a  provision  of  its  charter,  levied  an  i 
ment  of  40  cents  on  the  $100  valuation  of  defendant's  live-stock  at  its  taxable  value, 
to  meet  the  expenses  of  the  corporation;  which  assessment  was  madejpro  rata  on 
all  the  members.  Held  that,  after  the  expiration  of  the  charter,  the  officers  of  the 
corporation,  as  trustees,  might  maintain  an  action  to  recover  the  assessment  to 
pay  debts  upon  showing  that  there  were  no  other  assets, 
t.  Bams— For  What  Objbots  may  bb  Formbd— Frotbction  of  Liyb-Stook. 

A  corporation  organized  to  protect  the  personal  property  of  its  members  from  vio- 
lence, theft,  etc.,  to  raise  money  for  necessary  expenses  by  assessments,  and  confer 
with  the  state  officers,  employ  counsel  and  police  and  detectives,  when  necessary  to 
the  prosecution  of  criminakls,  was  held  somewhat  novel  and  peculiar,  but  valid,  un- 
der Kev.  St.  Tex.  art  566,  subd.  27,  providing  that  private  corporations  mav  be 
formed  for  mutual  profit  or  benefit,  not  inconsistent  with  the  constitution  and  laws 
of  the  state. 

Commissioners'  decision.  Appeal  from  diatrict  oourt,  Lavaca  county; 
GxoROE  McCoRMicK,  Judge. 

The  Guadalupe  St  San  Antonio  Rivers  Stock  Association,  a  corporation  ex- 
isting under  the  laws  of  Texas,  filed  its  petition  against  defendant,  G.  W. 
West,  a  member  thereof,  to  collect  an  assessment  made  on  his  property,  un- 
der its  charter,  to  meet  expenses.  Pending  the  suit  the  charter  expired,  and 
the  president  and  directors,  by  leave  of  court,  were  made  plaintiffs,  as  trus- 
tees for  the  corporation,  and  amended  petition  flled.  The  court  below  sus- 
tained defendant's  demurrer  to  the  petition,  and  dismissed  the  suit,  and  plain- 
tiffs appeal. 

8,  F,  Grimes  and  R.  A.  Pleasants,  for  appellant.  Ellis  dk  Patterson  and 
A,  P.  Bagby,  for  appellee. 

Acker,  J.  On  December  14,  A.  D.  1885,  appellant  filed  in  the  district 
oourt  of  Lavaca  county  its  original  petition,  ple^iding  that  it  Wiis  a  private 
corporation,  incorporated  under  the  laws  of  Texas;  tliat  appellee,  G.  W. 
West,  was  a  member  of  said  corporation,  and  tliat,  by  virtue  of  its  original 
charter,  it,  on  the  26th  day  of  August,  A.  D.  1884,  did  levy  an  assessment  of 
40  cents  on  every  $100  value  of  personal  property,  consisting  of  cattle,  horses, 
and  sheep,  owned  by  each  of  its  members  on  the  1st  day  uf  January,  A.  D. 
1884,  and  upon  the  peisonal  property  of  appellee,  "for  the  purpose  of  defray- 
ingtbe  expenses  of  said  association;"  that  the  levy  so  made  upon  the  properly 
of  appellee  amounted  to  the  sum  $882,  which  appellee  refuses  to  pay,  and  for 
which  amount  appellants  sued.  The  case  was  continued  at  the  February 
v.Ts.w.no  10— 52 
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term  of  the  court,  and  on  the  2d  day  of  August.  A.  D.  1886,  appellee  filed  his 
original  answer,  demurring  generally  and  specially  to  appellant's  original  pe- 
tition; denying  generally  its  allegations,  and  particularly  that  he  was  a  mem- 
ber of  said  corporation  at  the  date  of  its  said  assessment.  On  February  8, 
A.  D.  1887,  appellant  filed  its  first  amended  original  petition,  suggesting  the 
dissolution  of  its  corporation  by  expiration  of  its  charter,  and  making  its 
president  and  directoi-s  parties  plaintiff.  On  August  2,  A.  D.  1887,  appel- 
lants filed  their  second  amended  original  petition,  in  addition  to  the  allega- 
tions previously  made  in  their  pleading,  setting  up  that  at  the  date  of  the  dis- 
solutiou  of  said  corporation  it  had  no  assets,  and  was  indebted  in  the  sum  of 
$1.2(y);  and  attached  to  the  same  a  ceitified  copy  of  its  charter.  On  August 
17,  A.  D.  1887,  appellee  filed  his  first  amended  original  answer,  demurring 
generally  and  specially  to  appellants*  second  amended  original  petition;  also 
answering  with  general  denial,  and  specially.  On  August  17,  A.  D.  1887, 
the  case  came  on  to  be  heard  upon  appellee's  said  demurrer,  which  the  court 
sustained,  and  rendered  judgment  dismissing  appellants*  suit;  from  which 
judgment  this  appeal  is  taken.  By  its  charter,  appellant  was  authorized  and 
empowered  to  make  contracts  of  every  description  necessary  to  the  further- 
ance of  the  objects  of  the  organization;  to  have  succession,  and  a  common 
seal;  to  make  by-laws,  rules,  and  regulations  for  the  government  of  its  affairs. 
Its  purposes  are  defined  as  follows:  (1)  To  protect  all  personal  property  be- 
longing to  its  members  against  violence,  theft,  and  other  depredations  under 
the  rules  and  forms  of  law;  (2)  to  raise  means  by  uniform  and  equal  taxation 
and  assessment  on  the  personal  property  of  the  members;  (3)  to  confer  with 
the  governor  and  state  authorities  with  the  view  of  securing  such  protection; 
(4)  to  employ  counsel,  when  necessary,  to  assist  in  the  prosecution  of  persons 
charged  with  crime;  (5)  to  employ  police  and  detectives,  if  necessaiy,  to  co- 
operate with  the  authorities  of  the  law  in  ferreting  out  crime,  and  affecting 
arrests.  The  principal  place  of  business  and  domicile  shall  be  in  De  Witt 
county;  but  it  may  transact  business  at  Goliad  or  Helena,  in  Karnes  county 
and  Ck>nzales  county.  The  board  of  directors  shall  have  full  and  plenary 
power  to  make  an  annual  assessment,  not  to  exceed  one  dollar  on  the  hundred, 
to  collect  assessments  made  on  members,  and  to  carry  out  its  objects.  The 
board  of  directors  shall  make  by-laws,  rules,  and  regulations  for  the  corpora- 
tion as  they  may  deem  proper.  After  alleging  incorporation,  and  dissolution 
by  expiration  of  the  charter,  the  petition  alleges  that  at  the  date  of  the  expi- 
ration of  said  charter  said  corporation  was  indebted  to  various  persons,  ag- 
gregating the  sum  of  $1,200,  and  that  there  were  no  assets  belonging  to  said 
corporation;  wherefore  plaintiffs  seek  to  maintain  this  suit  as  trustees  for  the 
use  and  benefit  of  the  creditors  and  members  of  said  association,  said  suit  hav- 
ing been  originally  instituted  by  said  corporation  before  the  expiration  of  its 
charter.  That,  by  the  provisions  of  said  charter,  the  principal  office  and  domicle 
of  said  corporation  was  in  De  Witt  county.  That  on  the  24th  day  of  November, 
1883,  at  his  special  request,  defendant  was  admitted  as  a  member  in  said  asso- 
ciation ;  and  he  thereby,  in  consideration  of  the  benefits  to  be  derived  from  said 
membership  became  liable  and  promised  to  pay  to  said  association  all  sums  of 
money  tliat  by  authority  of  its  charter  might  lawfully  be  assessed  against  him 
by  said  association.  That  on  the  26th  day  of  August,  1884,  the  directors  of 
said  association,  at  a  meeting  there  held,  acting  by  and  under  the  authority  of 
said  charter,  did  order  the  levy  and  assessment  of  an  annual  tax  of  40  cents 
on  every  $100  worth  of  live-stock  owned  by  each  of  the  members  of  said  asso- 
ciation. That  said  levy  and  assessment  against  defendant  was  made  upon 
3,000  head  of  cattle  in  McMullen  county,  valued  at  $36,000;  15,000  head  of 
cattle  in  Live  Oak  county,  valued  at  $180,000;  and  300  head  of  horses  in 
Live  Oak  county,  valued  at  $4,500,— the  total  value  of  said  property  so  as- 
sessed being  $220,000;  and  the  assessment  so  made,  and  for  which  the  defend- 
aint  had  become  bound  and  liable,  and  had  promised  to  pay,  amounts  to  the 
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sum  of  $882.  That  said  assessment  was  uniform  against  each  of  the  mem* 
bers  of  said  association.  That  it  was  made  for  the  purpose  of  raising  money 
to  pay  the  necessary  expenses  of  said  association;  and  that  it  has  long  since, 
and  prior  to,  the  18th  day  of  May,  1886,  been  paid  by  the  other  members 
thereof.  That  the  valuation  of  said  property,  as  aforesaid,  is  the  assessed 
value  of  the  same  as  rendered  for  taxes  by  defendant  or  his  agent  for  the  year 
1884.  That  defendant,  though  duly  notified  that  said  sum  was  due,  and  after 
request  to  pay  the  same,  has  wholly  failed  and  refused,  and  still  refuses,  to 
pay  the  same,  or  any  part  thereof;  wherefore  suit,  etc. ;  and  makes  the  charter 
a  part  of  the  petition.  The  exceptions  were  as  follows:  (1)  The  facts  con- 
stituting the  necessity  for  levying  an  assessment  of  40  cents  on  the  $100  are 
not  alleged.  (2)  It  is  not  alleged  that  there  were  any  debts  or  liabilities  of 
the  corporation  at  the  time  the  assessment  was  levied.  (3)  It  appears  from 
the  petition  that  the  assessment  was  made,  both  upon  the  amount  and  value 
of  defendant's  property,  without  it  being  listed  or  rendered  by  defendant,  and 
without  his  knowledge  or  consent;  and  it  further  appears  that  the  property 
so  assessed  of  defendant  was  not  situated  in  any  county  where  plaintiff  was 
authorized  to  do  business.  (4)  It  appears  from  the  petition  that  plaintiff  was 
not  a  joint-stock  association,  having  capital,  paying  dividends,  etc.,  but  that 
assessments  could  only  be  made  to  pay  debts  and  expenses;  and  it  is  not  al- 
leged that  the  amount  claimed  of  defendant  is  his  equitable  and  just  pro  rata 
of  debts  and  liabilities  due  by  plaintiff  at  the  date  of  its  dissolution.  (5)  It  is 
alleged  that  at  the  date  of  the  dissolution  of  plaintiff,  by  expiration  of  charter, 
about  $1,200  was  due  and  owing  by  plaintiff;  but  it  is  not  alleged  in  said  pe- 
tition the  number  of  members,  the  amount  due  by  each  on  assessments,  the 
amounts  since  paid  thereon,  nor  the  amounts  paid  on  said  indebtedness  of 
$1,200;  nor  does  it  appear  that  the  sum  of  $882,  or  any  other  amount,  is  now 
due  on  said  indebtedness.  (6)  "It  affirmatively  appears  from  the  purported 
charter  of  said  association,  filed  with  the  papers  in  this  cause,  that  said  asso- 
ciation was  never  legally  and  constitutionally  chartered  as  a  corporation;  and 
it  further  appears  from  said  purported  charter  that  the  purposes  for  whicl^ 
said  assaciation  was  formed  were  not  such  purposes  for  the  pursuit  of  which 
a  corporation  could  be  formed,  or  a  charter  issued,  under  the  laws  of  this  state ; 
and  defendant  says  that  said  purported  charter  is  null  and  void  on  its  fape, 
and  fails  to  constitute  said  association  an  ostensible  corporation ;  wherefore 
defendant  prays  judgment  of  the  court,"  etc.  Appellants  insist  upon  the  fol- 
lowing assignment  of  error:  (1)  The  court  erred  in  sustaining  defendant's 
exceptions  Nos.  1,  2,  3,  4,  5,  and  G  to  plaintiff's  second  amended  petition. 
The  court  below  sustained  demurrers  to  appellant's  petition,  and  dismissed 
tbe  suit,  from  which  judgment  this  appeal  is  taken.  After  alleging  incorpo- 
ration, and  dissolution  by  expiration  of  the  charter,  the  officers  of  the  com- 
pany having  been  permitted,  by  order  of  the  court,  to  prosecute  the  suit  as 
trustees,  the  petition  alleged  that  at  the  date  of  the  expiration  of  the  said 
charter  the  corporation  was  indebted  in  the  sum  of  $1,200,  and  that  there 
weie  no  assets  belonging  to  it;  that  on  November  24, 1883,  defendant  became 
a  member  of  the  corporation,  and  thereby  became  liable  to  pay  to  it  all  sums 
of  money  that  by  authority  of  its  charter  might  lawfully  be  assessed  against 
him  by  the  association;  that  on  the  26th  of  August,  1884,  the  directors  of  the 
association,  acting  by  and  under  the  authority  of  the  charter,  ordered  the  levy 
and  assessment  of  an  annual  tax  of  40  cents  on  the  $100  worth  of  live-stock 
owned  by  each  member  of  the  association;  that  the  levy  and  assessment 
against  defendant  were  made  upon  $220,000  in  value,  being  the  valuation 
fixed  by  defendant  in  rendering  the  property  for  taxation;  that  the  assessment 
was  uniform  against  each  member  of  the  association;  that  it  was  made  for 
the  purpose  of  raising  money  to  pay  necessary  expenses;  and  that  the  assess- 
ment has  been  paid  by  the  other  members  of  the  association. 
We  think  it  sufficiently  appears  from  the  petition  that  appellant  was  an  as- 
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sociation  of  individaals,  duly  chartered  under  the  laws  of  the  state,  by  which 
charter  the  chosen  officers  of  the  corporation  were  empowered  to  make  assess- 
ments against  the  property  of  the  members  for  the  purpose  of  paying  neces- 
sary expenses,  and  that  the  assessment  was  uniform  against  all  of  the  mem- 
bers, appellee  being  one  of  them ;  alt  of  whom,  except  appellee,  had  paid  the 
assessment,  which  was  made  for  the  purpose  of  paying  necessary  expenses  in- 
curred by  the  association.  Wo  think  the  petition  states  a  case  upon  which 
appellant  would  be  entitled  to  recover,  unless  the  chai*ter  is  null  and  void,  as 
alleged  in  the  sixth  special  exception  sustained  by  the  court. 

Appellee  insists  that  the  purposes  for  which  appellant  obtained  its  charter 
''were  not  such  purposes  for  the  pursuit  of  which  a  corporation  could  be 
formed  under  the  laws  of  this  state. "  The  purposes  stated  in  the  charter  are 
novel,  and  somewhat  peculiar,  but  we  think  them  within  th|  purview  of  sub- 
division 27,  art.  566,  Rev.  St.  The  near  approach  of  the  close  of  the  present 
term,  together  with  the  press  of  other  business  that  must  be  considered,  pre- 
clude our  indulging  in  stating  reasons  for  our  conclusions. 

We  are  of  the  opinion  that  the  court  erred  in  sustaining  the  exceptions,  and 
dismissing  the  suit,  and  that  the  judgment  of  the  court  below  should  be  re- 
versed, and  the  cause  remanded. 

Statton,  J.  Rpport  of  commission  of  appeals  examined,  opinion  adopted* 
Judgment  reversed,  and  cause  remanded. 


Demees  et  al,  v.  Bluntzer  et  al, 
(Supreme  Court  of  Texas.    March  27, 1888.) 

1.  PtiBADi^o— Noif  EST  Factum— WHA.T  is  Verification. 

A  special  plea  alleging  fraud  in  procuring  the  signing  of  a  contract  Is  not  In  the 
natnine  of  a  plea  of  nan  est  factum,  and  neea  not  be  sworn  to. 
Sl  AiiTEaATiOK  or  Instbumbnts^Burden  op  PROor— Material  Alteration. 

Where  it  appears  that  there  has  been  a  material  alteration  in  a  written  instntment 
after  its  execution,  the  party  offering  the  instrument  must  show  that  the  alteratioa 
was  made  with  the  consent  of  the  maker.* 
8.  BviDBNOE— Declarations— Letters  from  Principal  to  Guarantor. 

Letters  from  the  principal  in  a  contract  to  the  guarantors  of  its  performance  by 
him  denying  the  making  of  the  contract  as  claimed  by  plaintiffs,  and  stating  that 
it  was  an  optional  agreement,  thst  he  had  a  certain  time  in  woloh  to  determine 
whether  he  would  carry  it  out,  and  that  he  had  elected  not  to  do  so,  are  inadmissible 
in  an  action  on  the  contract  against  such  principal  and  guarantors. 

Commissioners'  decision.  Appeal  from  district  court,  Nueces  county;  Jomr 
G.  Russell,  Judge. 

Action  by  I.  A.  Demees  and  David  W.  Hinkle  against  Nicholas  Bluntzer 
and  D.  &  A.  Oppenheimer  on  a  contract  for  the  sale  of  cattle.  Judgment  for 
defendants,  and  plaintiffs  appeal. 

A,  8.  Chevalier  and  Tarleton  <6  Keller,  for  appellants.  /.  Z>.  Morrieon,  for 
^pellets. 

Maltbib,  .1.  The  appellants,  Demees  ft  Hinkle,  brought  suit  to  recover 
damages  for  the  alleged  breach  of  the  following  writt«*n  contract: 

"San  Antonio.  Tex..  2—2—1884. 

••I  agree  to  sell  Demess  St  ITinkle  2.000  head  of  yearling  heifers,  and  2.100 
heail  of  two-year  old  heifers,  at  my  rancli  in  San  Patricio  county,  at  dl2  for 
one*s.  and  $16  for  two^s,  if  tiiey  pay  one-third  of  th^  money  by  Idtli  of  March, 
and  balauice  on  delivery.    And  1  agi*ee  lo  deliver  either  or  both  herds  at  Cotulla 

'On  the  subject  of  the  alteration  of  written  Instruments,  see  Andrews  v.  Calloway, 
(Ark.)  aiUe,  4^9,  and  note. 
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or  Pearsall,  at  28  cents  per  head  when  they  are  passed  on  at  my  ranch,  deliv- 
ery to  be  from  5th  to  20th  of  April.  N.  Bluntzbb. 

"We  hereby  guaranty  the  above  contract  on  the  part  of  N.  Bluntzer. 

"D.  &  A.  Oppenheimer." 

The  petition  averred  that  Deroees  &  Hinkle  tendered  one-third  of  the  pur- 
chase price  before  the  15th  of  March,  and  demanded  delivery  of  the  cattle  as 
per  contract,  and  that  Bluntzer  failed  and  refused  to  deliver;  that  the  price  of 
cattle  had  advanced  between  the  date  of  the  contract  and  time  for  delivery; 
and  that  Demees  &  Hinkle  had  been  damaged  in  the  sum  of  $10,400  by  reason 
of  the  breach  of  the  contract.  Tu  tliis  petition  the  defendant  Bluntzer  pleaded 
a  general  denial, — non  est  factum, — ana  that  the  alleged  contract  was  written 
by  Ilinkle.  and  read  by  him  to  defendant;  that  defendant  himself  did  not  read 
or  undertake  to  read  it,  but  relied  upon  the  reading  of  Hinkle;  that  Hinkle 
read  it  as  an  option  contract, — that  Hinkle  should  have  till  15th  of  March  to 
get  up  the  first  payment,  and  that  the  defendant  should  have  until  the  same 
time  to  ascertain  whether  he  could  procure  the  cattle,  he  himself  not  having 
them;  that  the  writing  signed  was  in  some  respects  similar  to,  but  in  many 
different  from,  the  one  sued  on;  that  defendant  did  not  authorize  D.  &  A. 
Oppenheimer  to  guaranty  the  contract  sued  upon;  and  that  the  guaranty  was 
made  long  after  the  alleged  contract  was  signed,  and  was  with  consideration. 
D.  &  A.  Oppenheimer  pleaded  to  the  same  effect  as  ]31untzer  in  reference  to 
guarantying  the  contract  sued  on,  alleging  that  plaintiff  repiesented  to  them 
that  Bluntzer  had  made  said  contract;  that  their  representation  was  false  and 
fraudulent;  and  but  for  such  representations  they  would  not  have  guarantied 
the  contract.  To  answer,  plaintiffs  filed  quite  a  number  of  exceptions:  "(1) 
Because  it  [meaning  the  special  answer  above  set  out]  is  virtually  a  plea  of 
non  est  factum,  and  is  not  verified.  (2)  It  attempts  to  contradict  the  written 
agreement  and  the  contract  admitted  to  have  been  signed  by  himself.  (3)  It 
is  ambiguous  and  contradictory.  (4)  To  so  much  of  the  answer  as  alleges 
that  Demees  was  not  present  at  the  making  of  the  contract,  and  that  defend- 
ant Bluntzer  did  not  know  he  was  interested  in  it.  (5)  To  that  part  that  al- 
leged that  defendant  only  agreed  to  deliver  the  ciittle  in  the  event  that  he  could 
procure  them  from  his  neighbors.  (6)  To  that  part  that  alleged  that  defend- 
ant Bluntzer  had  not  requested  the  Oppenheimers  to  guaranty  the  contract. 
(7)  That  it  is  attempted  to  plead  want  of  consideration,  and  is  not  verified  by 
law.  (8)  To  that  part  of  the  answer  as  to  what  Hinkle  thought  and  believed, 
and  not  averred  as  a  fact."  These  exceptions  were  all  overruled,  and  plain- 
tiffs excepted. 

The  charges  of  the  court  were  given  at  the  request  of  the  attorneys  on  either 
side.  Charge  3,  on  the  burden  of  proof  given  at  request  of  plaintiffs,  is  as 
follows;  "The  defendants  rely  upon  fraud  to  avoid  the  obligation  that  would 
be  imposed  upon  the  defendant  Bluntzer  by  the  instrument  of  writing  set  out 
in  the  petition.  If  the  same  is  true  and  genuine,  and  if  you  believe  that  the 
defendant  Bluntzer's  genuine  signature  is  signed  to  the  same,  then  you  are 
instructed  that  the  burden  of  proof  is  on  the  defendant  to  show  by  a  prepon- 
derance of  testimony  that  plaintiff  Hinkle,  with  intent  to  deceive  said  Bluntzer, 
knowingly  and  willfully,  by  false  and  untrue  statements,  upon  which  the  said 
Bluntzer  relied,  did  thereby  induce  said  Bluntzer  to  sign  the  same."  Instruc- 
tion 5;  "The  jury  are  further  instructed  that  if  the  defendant  Nick  Bluntzer 
signed  and  delivered  to  plaintiffs,  or  either  of  them,  the  contract,  in  manner 
and  form  as  set  out  in  plaintiffs*  petition,  with  a  kuowledge  of  its  contents, 
or  might  reasonably  have  known  what  the  instrument  contained,  and  was  not 
deceived  or  misled  into  signing  and  delivering  the  same  by  false  statements 
of  plaintiffs,  or  either  of  them,  then  such  writing  is  a  valid  and  legal  contract, 
and  the  said  Bluntzer  was  thereby  bound  to  perform  the  obligation  therein  ex- 
pressed, and  in  the  manner  and  at  the  time  therein  set  out."  The  following 
instruction  was  given  at  request  of  defendants :   *'  Defendant  Bluntzer  has  filed. 
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under  oath,  his  plea  of  non  est  factum^  that  is,  the  instrument  sued  upon  has 
been  altered,  and  is  not  the  instrument  as  it  was  when  he  signed  it.  You 
are  instructed  that  the  burden  of  proof  as  to  such  alterations,  erasures,  or 
changes  is  upon  the  party  or  parties  claiming  under  the  paper  attacked,  if  you 
believe  there  has  been  an  alteration,  change,  or  erasure  in  said  paper  sued 
upon,  after  the  same  was  signed.  Any  alteration  of  a  written  instrument 
which  causes  it  to  speak  a  language  different  in  legal  effect  from  that  which 
it  originrtlly  spoke  is  a  material  alteration.  If  it  appears  to  have  been  mater- 
ially altereil,  it  is  incumbent  on  the  party  offering  it  in  evidence  to  explain  its 
appearance  to  the  satisfaction  of  the  jury.  If,  therefore,  you  believe  the  con- 
tract sued  on  in  this  case  has  been  materially  altered  after  the  same  was  signed 
by  the  defendant  Bluntzer,  and  without  his  consent,  you  will  find  for  defend- 
ants." Plaintiff  asked  the  ^ourt  to  charge  the  jury  further  that  "under  the 
pleadings  in  this  case  the  defendants  are  not  permitted  to  deny  the  genuine- 
ness of  the  contract  sued  on  by  the  plaintiffs,  and  offered  in  evidence,  dated 
February  22,  1884;  and  if  you  believe,  from  the  evidence,  that  the  plaintiffs 
were  ready,  able,  and  willing  to  comply  with  said  con|;ract  at  the  times  and 
places  they  contracted  to  pay  the  amounts  therein  stipulated,  but  were  pre- 
vented from  so  doing  by  defendant  Bluntzer  refusing  to  carry  out  his  contract 
by  refusing  to  receive  the  price,  or  deliver  the  cattle  contracted  for,  you  will 
find  in  favor  of  plaintiffs;"  which  charge  was  refused.  The  evidence  was 
confiicting  as  to  whether  the  contract  sued  on  had  been  altered,  the  alteration 
being,  if  any,  a  change  of  the  words  and  figures,  "1,000  head  of  two-year  old 
heifers,"  to  "2,100  head  of  two-year  old  heifers."  There  was  also  a  conflict 
in  the  evidence  as  to  whether  the  plaintiff  Hinkle  made  false  representations 
to  Bluntzer,  and  thereby  induced  him  to  sign  the  contract  sued  on,  believing 
that  by  the  terms  of  it  he  had  until  15th  of  March  to  determine  whether  he 
would  deliver  the  cattle.  The  evidence  tended  to  show  that  Hinkle  read  the 
contract  to  Bluntzer;  the  only  excuse  given  by  Bluntzer  for  not  reading  it  for 
himself  being  that  he  did  not  have  his  spectacles.  There  was  evidence  tend- 
ing to  show  that  the  price  of  cattle  advanced  between  date  of  conti*act  sued 
on  and  time  for  delivery  of  the  cattle.  The  trial  resulted  in  a  verdict  and 
judgment  for  defendants. 

The  following  errors  assigned  are  insisted  on:  "First  assignment  of  er- 
ror: The  court  erred  in  overruling  plaintiffs*  first  special  exception  to  de- 
fendants* original  answer,  because  tiie  part  of  the  answer  excepted  to  is  a 
mere  statement  of  evidence,  and  is  not  a  pleading  of  any  defensive  matter  to 
plaintiffs*  cause  of  action,  and  does  not  allege  in  what  respect  the  defense 
consists  in  the  contract  intended  to  be  signed  by  defendant  Bluntzer,  and  the 
contract  sued  on  by  plaintiffs.  Second  assignment  of  error:  The  court 
erred  in  overruling  plaintiffs*  second  special  exception,  because  that  part  of 
said  answer  is  a  recital  of  evidence  rather  than  a  pleading  of  defensive  mat- 
ters. It  is  a  plea  of  failure  of  consideration,  and  is  not  sworn  to.  It  is 
irrelevant  and  immaterial,  and  constitutes  no  defense  to  plaintiffs'  cause  of 
action.  2'hird  assignment  of  error:  The  court  erred  in  overruling  plain-^ 
tiff's  third  special  exception  to  defendants*  original  answer,  because  as  to 
defendants'  liability  it  was  no  defense  that  D.  &  A.  Oppenheimer  received 
no  consideration  for  their  guaranty;  that  the  want  of  consideration  was  not 
pleaded  under  oath  on  behalf  of  the  Oppenheimers;  and  because  the  answer 
admitted  that  the  said  Oppenheimers,  by  a  memorandum  in  writing,  guaran- 
tied said  contract  sued  on;  and  that  said  part  of  the  answer  excepted  to  is 
irrelevant  and  immaterial,  and  constitutes  no  defense  to  plaintiffs*  cause  of 
action.  Fifth  assignment  of  error:  The  court  erred  in  permitting,  over 
plaintiffs'  objection,  the  questions  and  answers  of  Anton  Oppenheimer  Nos. 
13  and  14  to  be  read  in  evidence,  because  (1)  Bluntzer  could  not  affect  his 
liability  to  plaintiffs  by  anything  he  might  have  written  to  D.  &  A.  Oppen- 
heimer subsequent  to  his  executing  and  delivering  the  contract  sued  on;  (2) 
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such  letters  were  not  written  to  D.  &  A.  Oppenheimer  until  after  plaintiffs 
had  accepted  the  option  offered  them  in  the  contract;  (3)  the  questions  elic- 
iting, and  the  answers  given,  were  tlie  contents  of  such  letters,  and  the  let- 
ters, if  admissible  at  all,  were  the  best  evidence.  The  statement  of  facts 
were  filed  in  term-time.  The  order  to  file  within  ten  days  after  adjournment 
was,  as  it  proved,  unnecessary  precaution.  Sixth  asatgiimeiU  of  error:  The 
court  erred  in  permitting,  over  plaintiffs'  objection.  Exhibits  A,  B,  G,  and  D, 
attached  to  deposition  of  Anton  Oppenheimer,  to  be  read  in  evidence,  because 
such  letters  were  written  by  defendant  Bluntzer  subsequent  to  the  execution 
and  delivery  of  the  contract  sued  on,  and  acceptance  of  the  option  by  plain- 
tiffs; and  because  said  letters  were  only  a  part  of  a  correspondence,  and  it 
was  not  shown  that  any  part  of  such  correspondence  was  lost.  Seventh  as- 
signment  of  error  •  The  court  erred  in  permitting  defendant  Bluntzer,  over 
plaintiffs'  objection,  to  construe  the  legal  effect  of  the  contract  sued  on,  and 
to  state  that  he  (Bluntzer)  was  to  have  until  the  15th  day  of  March  to  ac- 
cept the  contract  sued  on.  Eighth  assignment  of  error:  The  court  erred  in 
refusing  to  give  special  instruction  No.  1  asked  by  plaintiffs,  because  there 
was  no  proof  whatever  denying  the  signature  of  N.  Bluntzer  to  said  contract, 
and  there  was  no  sufiicient  averment  of  any  alteration  in  said  contract  upon 
which  such  testimony  should  have  been  admitted.  Ninth  assignment  of 
error:  The  court  erred  in  giving  defendants'  charge  upon  his  plea  of  non  est 
factum^  because  there  was  no  proof  of  any  kind  that  defendant  did  not  sign 
the  contract  sued  on,  but  it  was  admitted  to  be  his  genuine  signature.  Tenth 
assignment  of  error:  The  court  erred  in  giving  the  charge  asked  by  the  de- 
fendant as  to  the  alteration  of  the  instrument  sued  on,  because  there  was  no 
sufficient  averment  of  any  such  alteration.  Eleventh  assignment  of  error: 
The  court  erred  m  giving  the  charge  asked  by  defendant  as  to  his  plea  of  al- 
teration of  the  contract  sued  on,  because  there  was  no  proof  of  any  kind  that 
any  such  alteration  had  been  made.  Twelfth  assignment  of  error:  The 
court  erred  in  giving  the  chai*ge  asked  by  defendants  that  the  burden  of  proof 
as  to  alleged  alterations  in  the  contract  sued  on  was  on  the  parties  claiming 
under  the  paper  attacked,  because  of  no  allegation  or  proof  to  sustain  it. 
Thirteey^th  assignment  of  error:  The  court  erred  in  giving  the  charge  asked 
by  defendants  that  the  buitien  of  proof  as  to  alleged  alterations,  changes,  or 
erasures  being  made  by  or  with  the  consent  of  the  party  to  be  bound  by  such 
instrument,  was  upon  the  party  or  parties  claiming  under  it,  because  it  was 
not  apparent  that  any  such  alteration,  change,  or  erasure  had  been  made. 
Sewnteenth  assignment  of  error:  The  court  erred  in  giving  said  charge 
asked  by  defendants  because  every  issue  raised  by  the  pleadings  and  proof 
were  embraced  in  the  general  charge  given  and  asked  by  plaintiffs ;  and  said 
special  charge  confused  and  misled  the  jury.  Eighteenth  assignment  of  er- 
ror: The  court  erred  in  entering  the  judgment  for  defendants,  because,  under 
the  law  and  all  the  facts  in  evidence,  the  plaintiffs  were  entitled  to  a  judg- 
ment for  nominal  damages  at  least.  Nineteenth  assignment  of  error:  The 
court  erred  in  overruling  plaintiffs'  motion  for  a  new  trial,  because  of  the 
manifold  errors  committed  by  the  court  on  the  trial  before  the  jury,  as  set 
out  in  plaintiffs'  motion  for  new  trial,  and  in  entering  judgment  for  defend- 
ants, wholly  contrary  to  both  the  pleadings  and  proof  adduced  on  the  trial. 
Tiventieth  assignment  of  error:  The  court  erred  in  refusing  to  grant  plain- 
tiffs' motion  for  new  trial,  because  from  the  pleadings  and  evidence  it  is  ap- 
parent the  verdict  is  not  in  accordance  with  the  proof,  and  the  plaintiffs  have 
suffered  great  injury  and  injustice,  contrary  to  both  the  law  and  evidence. 

There  was  admitted  in  evidence,  over  the  objection  of  plaintiffs,  a  letter 
from  defendant  N.  Bluntzer  to  D.  &  A.  Oppenheimer,  dated  March  9,  1884, 
in  answer  to  one  from  them  stating  tliat  plaintiffs  had  made  a  deposit  of 
money  with  the  Oppenheimers  for  Bluntzer  on  their  cattle  contract.  Tim 
letter  denied  ever  making  a  contract,  and  claimed  that  defendant  Bluntz.r 
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was  to  have  until  15th  of  March  to  decide  whether  he  would  contract  to  de- 
liver cattle,  plaintiffs  stating  that  he  hiid  notified  them  that  he  would  not  so 
contract.  Also  a  letter  from  Bluntzer  to  Oppenhetmer,  dailed  March  12th, 
stating  that  he  had  informed  plaintiffs  that  he  did  not  have  the  cattle,  and 
for  that  reason  would  not  contract  to  deliver  them  until  he  got  home,  and 
saw  his  neighbors  in  reference  to  the  matter.  Also  letter  from  same  to  same, 
dated  March  17,  1884,  stating  that  Hinkle  knew  that  Bluntzer  had  informed 
him  that  he  (Bluntzer)  would  not  close  the  trade  until  he  got  home, — all  of 
which  were  objected  to  by  plaintiffs,  and  bills  of  exceptions  saved.  Suit  was 
brought  by  Demees  &  Hinkle  against  N.  Bluntzer,  as  maker,  and  D.  &  A. 
Oppetiheimer,  as  guarantors,  for  the  alleged  breach  of  a  written  contract,  the 
material  part  of  wliich  is  as  follows: 

"San  Antonio,  Tex.,  2—22—1884. 

"1  agree  to  sell  Demees  &  Hinkle  2,000  head  of  yearling  heifers,  and  2,100 
head  ot  two-year  old  heifers,  at  my  ranch  in  San  Patricio  county,  at  $12  for 
one's,  and  $16  for  two's,  if  they  pay  one-third  of  the  money  by  15th  of  March 
and  the  balance  on  delivery,  ♦  *  *  delivery  to  be  from  5th  to  20th  of 
April.  N.  Bluntzer. 

**  We  hereby  guaranty  the  above  contract  on  the  part  of  N.  Blnntzer. 

"D.  &  A.  Ofpenheimer.'* 

The  petition  alleged  that  Demees  &  Hinkle  tendered  one-third  of  the  pur- 
chase money  before  15th  of  March,  and  demanded  the  delivery  of  the  cattle 
as  per  contract,  and  that  Bluntzer  failed  and  refused  to  make  delivery  of 
cattle  as  per  contract.  It  was  also  averred  that  there  was  an  advance  in  the 
price  of  the  class  of  cattle  embraced  in  the  contract,  between  its  date  and 
the  time  specified  for  the  delivery  of  the  cattle.  To  the  petition,  Bluntzer 
pleaded  the  general  denial,  and  non  eH /actum,  in  due  form  of  law  under 
oath.  He  also  specially  pleaded  that  Hinkle  wrote  the  contract  sued  upon, 
and  read  it  over  to  defendant;  that  defendant  did  not  read  it,  but  relied  on 
the  reading  of  Hinkle.  That  Hinkle  read  it  that  defendant  should  have  until 
15th  of  March  to  ascertain  whether  he  could  get  the  cattle,  and  that  Hinkle 
was  also  to  have  until  that  time  to  ascertain  whether  he  could  get  up  a 
third  of  the  money  to  make  the  first  payment,  and  that  the  agreem^^  should 
be  optional  with  both  parties  until  that  time;  and  by  this  false  and  fraudu- 
lent reading  of  the  writing  induced  defendant  to  sign  the  paper  sued  on.  It 
was  also  averred  that  tlie  Oppenheimers  guarantied  the  contract  long  after 
its  execution,  at  the  instance  of  plaintiffs,  and  without  the  knowledge  or  con- 
sent of  defendant  Bluntzer,  upon  the  false  and  fraudulent  representation 
upon  the  part  of  plaintiffs  that  the  writing  guarantied  was  the  contract  of 
Bluntzer.  There  were  quite  a  number  of  exceptions  to  defendant  Bluntzer's 
special  plea,  all  of  which  were  overruled. 

In  this  it  is  not  believed  that  there  was  such  error  committed  as  could 
operate  to  the  prejudice  of  appellant.  The  special  plea  is  not  In  the  nature 
of  a  plea  of  non  est /actum,  and  it  is  not  necessary  that  it  should  be  sworn  to. 

The  instruction  on  the  subject  of  the  burden  of  proof  in  the  event  that  the 
jury  believed  that  the  instrument  sued  on  had  been  altered  after  its  execu- 
tion was  correct,  the  rule  being  that,  when  the  instrument  appears  to  have 
been  altered  in  a  material  particular,  it  devolves  upon  the  party  offering  it  to 
prove  that  the  alteration  was  made  with  the  consent  of  the  maker.  1  Greenl. 
Ev.  p.  653,  §  564.  And  this  is  the  meaning  of  the  charge  of  the  court  when 
construed  as  a  whole.  There  is  no  confiict  between  this  charge  and  the  one 
given  at  the  request  of  plaintiffs  on  the  same  subject.  The  charges  were 
applicable  to  different  phases  of  the  case,  and  we  are  of  opinion  that  both 
were  properly  given  to  the  jury.  The  evidence  upon  every  issue  raised  on 
the  trial  was  conflicting. 

Defendants  offered  certain  letters  written  by  N.  Bluntzer  to  D.  &  A.  Op- 
penheimer,  dated  from  7th  to  17th  of  March,  1884,  in  reply  to  letters  from 
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the  Oppenheimers  to  Bluntzer  informing  him  chat  the  plaintiffs  had  depos- 
ited with  them  one-third  of  the  contract  price  of  the  cattle  charged  to  have 
been  sold  hy  Bluntzer  to  plaintiffs.  Objections  were  duly  interposed  to  the 
admission  of  each  and  all  of  the  letters,  which  were  overruled,  and  exceptions 
reserved.  These  letters  stated,  in  substance,  that  the  writer  (Bluntzer)  had 
not  entered  into  any  contract  with  the  plaintiffs  for  the  delivery  of  cattle* 
but  that  the  agreement  was  that  he  (Bluntzer)  was  to  have  until  tiie  15th  of 
March  to  determine  whether  he  would  deliver  the  cattle,  and  that  he  had  no- 
tified plaintiffs  that  he  elected  not  to  do  so;  and  requesting  the  Oppenlieimers 
to  so  inform  them,  and  to  give  them  back  tlieir  money;  also  charging  that 
Hinkle  knew  that  he  (Bluntzer)  had  made  no  such  contract  as  was  claimed 
by  him.  Th^e  declarations  were  made  long  after  the  execution  of  the  con- 
tract sued  on;  were  not  made  to  plaintiffs,  or  in  their  presence;  are  self-serv- 
ing, not  under  oath;  are  in  the  nature  of  hearsay;  and  for  all  of  these  reasons 
were  clearly  inadmissible.  When  illegal  testimony  is  admitted  over  objec- 
tions, and  it  is  not  made  clearly  to  appear  that  the  evidence  could  not  have 
prejudiced  the  appellant,  the  rule  of  this  court  is  to  reverse  the  judgment. 
We  cannot  say  in  this  case  that  the  verdict  was  not  influenced  by  the  testi- 
mony complained  of,  and  are  of  opinion  that  the  judgment  should  be  reversed^ 
And  the  cause  remanded. 

Stayton,  G.  J.     Report  of  commission  of  appeals  examined,  opinion 
adopted,  judgment  reversed,  and  cause  remanded. 


Preston  et  al.  tJ.'SABiNE  &  E.  T.  By.  CJo. 

(Supreme  Court  of  Texas,    March  27, 1888.) 

Railroad  Companies— Cokstbuotion  of  Track  on  Anotheb's  Land— Right  to  R»- 
moVe  Materials  Used. 

Where  a  railroad  company  enters  on  land,  and  constructs  its  road  over  it,  without 
acquiring  a  legal  right  so  to  do,  the  materials  used  in  its  construction  do  not  become 
the  property  of  the  land-owner,  but  the  company  may  remove  them,  and  will  not  be 
liable  as  for  a  conversion. 

Appeal  from  district  court,  Jefferson  county;  W.  H.  Ford,  Judge. 

Action  by  Preston  and  Smith  against  the  Sabine  &  East  Texas  Railway 
Company  to  recover  the  value  of  materials  whicii  had  been  fixed  to  plaintiffs' 
land  in  the  construction  of  defendant's  trdck,  and  afterwards  removed.  Judg- 
ment for  defendant.    Plaintiffs  appeal. 

Tom  J.  Russell,  for  appellants.  C  L.  Cleveland  and  O'Brien  <&  John,  for 
appellee. 

Stayton,  G.  J.  This  action  was  brought  by  tlie  appellants  to  recover  the 
value  of  railroad  iron  alleged  to  have  l)een  placed  on  land  now  owned  by  ap- 
pellants by  the  East  Texas  Railway  Company  as  early  as  the  year  1861.  Tlie 
iron  is  alleged  to  have  been  placed  on  the  land  by  that  company  in  the  ordinary 
construction  of  its  road,  and  as  a  part  of  it.  The  ground  of  the  plaintifTs' 
claim  is  that  the  road  was  constructed  over  the  Butler  league  of  land  without 
the  right  to  occupy  the  land  for  that  purpose  having  in  any  manner  been  ac- 
quired; that  the  railway  thus  became  a  pai*t  of  the  land,  and  passed  to  them 
when  they  purchased  the  land,  in  the  year  1871;  and  that  the  appellee  has 
converted  the  iron  to  its  own  use,  and  thus  become  liable  to  them,  as  its 
owners. 

The  relation  between  the  East  Texas  Railway  Company  and  the  appellee  is 
thus  stated  in  the  petition:  "Plaintiffs  complain  of  the  Sabine  &  East  Texiis 
Railway  Company,  a  railroad  company,  organized  and  chartered  under  and  by 
authority  of  the  laws  of  the  state  of  Texas,  and  at  the  time  of  the  acts  of  said 
eompany,  as  hereinafter  comphiined  of,  was  known  as  the  *  East  Texas  Rail- 
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way  Company.*  "  The  inference  from  the  averments  is  that  the  corporation, 
under  the  two  names,  is  essentially  the  same ;  but  how  or  when  the  change  of 
name  was  made  does  not  appear.  The  legal  inference  from  the  ayerments  is 
that  the  corporation  under  its  present  name,  as  against  the  appellant,  has 
whatever  rights  the  corporation  had  under  its  firm  name.  Be  this,  however, 
as  it  may,  to  authorize  a  recovery  by  the  appellants,  it  would  be  incumbent 
on  them  to  plead  such  facts  as  show  that  they  have  such  right  in  or  to  the 
property  alleged  to  have  been  converted  as  entitles  them  to  recover  its  value. 
Their  sole  claim  is  that  they  are  the  owners  of  the  land  on  which  the  railway 
was  constructed;  and  that  as  this  was  done  without  the  consent  of  the  then 
owner  of  the  land,  and  without  having  acquired,  in  any  legal  manner,  the 
right  to  so  use  the  land,  the  railway  became  a  part  of  the  realty,  and  passed  to 
them  by  their  subsequent  purchase.  There  are  some  cases  which,  in  effect, 
assert  the  principles  necessary  to  support  the  appellants*  cUiim;  but  they  are 
founded  on  technical  rules  which  it  is  believed  ought  not  to  be  applied  to  such 
facts  as  appear  in  tliis  case. 

The  question  as  to  the  right  of  a  land-owner,  when  a  railroad  has  been  con- 
structed on  his  land  without  his  consent,  or  without  first  in  some  way  acquir- 
ing the  right  to  the  railroad,  or  the  material  that  enters  into  its  structure,  has 
arisen  m  many  cases;  in  some  of  which  it  arose  in  determining  the  elements 
of  damages  the  land-owner  was  entitled  to  have  considered  in  proceeding  in- 
stituted to  condemn  the  right  of  way  subsequently  to  the  construction  of  the 
road.  The  manner  in  which  the  question  has  arisen,  cannot,  however,  affect 
the  question  of  right  or  title  to  the  material  used  in  the  construction  of  the 
road.  If,  when  placed  on  land  without  right,  it  becomes  the  property  of  the 
land-owner,  it  can  no  more  be  taken  from*  him*  and  applied  to  a  public  use 
without  compensation,  than  can  the  land  on  which  it  is  placed.  The  ques- 
tion was  considered  by  the  court  of  appeals  of  this  state  in  the  case  of  Kail- 
road  Co.  v.  Hays,  5  Tex.  Law  Rev.  771 ;  and  it  held  that  a  railway  constructed 
on  land  without  right  to  do  so  did  not  become  the  property  of  the  land-owner. 
The  reasoning  of  the  court  in  that  case  seems  to  us  correct,  and  in  accordance 
with  the  great  weight  of  authority.  Justice  v  Railroad  Co,,  87  Pa.  St.  28; 
Morgan^ s  Appeal,  39  Mich.  676;  Dietrich  v.  Murdoch,  42  Mo.  279;  Lyon  v. 
Railway  Co,,  42  Wis.  539;  Railway  Co,  v.  Canton,  30  Md.  854;  Railroad 
Co,  V.  Armstrong,  46  Cal.  90;  Railway  Co,  v.  Dunlap,  11  N.  W.  Rep.  271; 
Railroad  Co,  v.  Railroad  Co,,  7  Pac.  Rep.  123;  Hendry  v.  Railroad  Co,,  24 
Amer.  &  Eng.  R.  Cas.  287;  Daniels  v.  Railroad  Co,,  41  Iowa,  52;  Wayner  v. 
Railroad  Co.,  22  Ohio  8t.  576;  Jones  v.  Railroad  Co.,  70  Ala.  228. 

The  time  at  which  this  court  will  adjourn  for  the  term  is  so  near  at  hand 
that  we  cannot  now  review  the  cases  bearing  on  the  question,  or  discuss  the 
principles  asserted  in  them;  but  it  is  suflScient  to  say  that  we  recognize  the 
correctness  of  the  rulings  made  in  them,  and  regard  them  as  decisive  of  the 
correctness  of  the  rulings  of  the  court  below.  The  judgment  will  therefore 
be  affirmed. 


Davis  v.  Davis. 

(Supreme  Court  of  Texas.    February  24, 1888.) 

Pbncbb— Patlurb  to  Inclosb  Land  with  Lawful  Fence. 

Rev.  St.  Tex.  appendix  12,  prescribinp^  what  shaU  coDstitate  a  lawful  fence,  doea 
not  throw  open  to  the  use  of  the  public  the  lands  of  persons  failing  to  maintain, 
such  an  inolosure. 

Appeal  from  district  court,  Bi-azoria  county;  W.  H.  Burkhabt,  Judge. 

This  was  a  suit  by  the  appellee,  G.  Davis,  against  Wilson  Davis,  appellant,, 
to  restrain  him  from  turning  his  cattle  into  an  inclosed  pasture  of  said  ap> 
pellee. 

Eugene  J,  Wilson,  for  appellant.     Geo.  W,  &  F,  J,  Duff,  for  appellee. 
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Gaines,  J.  Appellee  brought  this  suit  to  restrain  appellant  from  turning 
his  cattle  into  appellee's  inclosed  pasture,  and  obt^iined  a  preliminary  injunc- 
tion, which  was  made  perpetual  upon  final  hearing.  A  demurrer  to  the  pe- 
tition was  overruled,  and  this  action  of  the  court  is  assigned  as  error.  The 
plaintiff,  in  addition  to  other  averments,  alleged  that  he  was  the  owner  of  a 
pasture  containing  some  7,000  acres,  which  was  inclosed  on  three  sides  by  a 
fence  made  of  posts  and  barbed  wire,  and  on  the  fourth  by  the  Brazos  river, 
which  Wiis  there  not  fordable  by  cattle;  that  in  March,  1886,  defendant  had 
about  125  head  of  cattle  upon  the  pasture,  which  plaintiff  requested  him  to 
remove  and  that  upon  his  failure  to  do  so  plaintiff  removed  them.  It  was 
also  averred  that  afterwards  in  April  of  that  year,  defendant  again  put  his 
cattle  into  the  inclosure,  and  that  plaintiff  again  requested  him  to  remove 
them;  but  that  defendant  refused  to  comply  with  the  request. 

The  first  proposition  in  support  of  the  assignment  is  that  the  fence  described 
in  the  petition  is  not  such  an  inclosure  as  entitled  the  owner  to  the  exclusive 
use  of  his  land.  The  proposition  is  predicated  upon  the  theory  that  every  one 
has  a  right  of  common  in  all  land  not  inclosed  by  such  a  fence  as  is  required 
by  chapter  101,  Laws  1879,  Rev.  St.  appendix  12.  This  proposition  cannot  be 
maintained.  At  common  law  the  owner  of  cattle  was  responsible  for  all 
damage  done  by  them  on  the  land  of  another  whether  inclosed  or  not.  But 
this  rule  has  not  been  regarded  as  applicable  to  the  condition  of  the  lands  in 
this  state,  where,  for  a  long  time  throughout  its  limits,  and  still  in  many  sec- 
tions, the  inclosure  is  the  exception,  and  the  open  land  the  rule.  Still,  every 
owner  of  land  in  this  state  is  entitled  to  the  exclusive  enjoyment.  If  he  take 
no  steps  to  guard  against  the  intrusion  of  his  neighbor's  cattle,  he  cannot 
complain  if  they  roam  over  and  graze  upon  it.  If  he  inclose  it,  his  inclosure 
must  be  respected,  although  it  may  not  be  a  statutory  fence.  The  object  of 
the  statute  was  to  afford  an  easy  remedy  for  trespasses  by  live-stock  to  such 
land-owners  as  complied  with  its  provisions,  and  was  not  to  throw  open  to 
the  use  of  the  public  the  lands  of  all  proprietors  who  did  not  observe  the  stat- 
utory requirements  in  making  or  maintaining  these  inclosures.  We  are  not 
prepared  to  say  that  the  legislature  bad  the  power  to  make  the  private  lands 
in  the  state,  when  not  inclosed  in  a  particular  manner,  a  common  grazing 
ground,  if  it  had  so  desired.  Similar  laws  in  other  states  have  been  held  to 
confer  upon  owners  of  trespassing  cattle  immunity  from  a  suit  for  damages 
done  by  them,  when  the  inclosure  is  not  such  as  the  law  requii-es,  but  not  to 
confer  any  right  to  the  use  of  the  land.  Knight  v.  Abert,  6  Pa.  St.  472;  Gregg 
▼.  Gregg,  55  Pa.  St.  227.  See,  also,  as  to  what  is  necessary  to  make  land  a 
public  common,  Perkins  v.  Perkins^  44  Barb.  134.  It  is  clear,  from  the  alle- 
gations of  the  petition,  that  defendant  was  a  willful  and  persistent  trespasser 
upon  plaintiff's  land,  and  therefore  the  objection  to  it  on  the  ground  that  a 
trespass  was  shown  cannot  be  sustained.  The  other  proposition  under  the 
first  assignment  is  that  the  petition  does  not  show  that  he  was  the  owner  of 
the  land,  or  that  it  was  inclosed  at  the  time  of  the  first  trespass  alleged. 
Upon  general  demurrer  we  must  indulge  every  reasonable  intendment  in  favor 
of  the  sufficiency  of  the  pleading,  and  we  think  it  sufficiently  appears  from  its 
averments  that  the  land  was  inclosed,  and  that  plaintiff  was  the  owner  thereof 
at  the  time  of  the  first  trespass. 

It  is  apparent  from  what  we  have  said  that  defendant  was  not  entitled  to 
recover  damages  from  plaintiff  from  loss  resulting  from  the  removal  of  his 
cattle,  and  therefore  the  second  assignment,  which  relates  alone  to  that  mat- 
ter, requires  no  consideration.  We  have  some  doubt  as  to  sufficiency  of  the 
petition  upon  a  ground  not  presented  in  the  brief,  but  it  must  be  deemed 
abandoned.    The  judgment  is  affirmed. 
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Nass  d.  Chadwick. 

(Supreme  Court  of  Texas,    February  28, 1888.) 

VKfDOR  Ain)  Vendbb— Vbndor'8  Libw— Rbscission  of  CojrrRACT  FOR  Now-Patmbst. 
For  the  unpaid  purchase  money  on  land  sold  defendant,  plalntlfl  reserved  a  lien, 
taking  three  promissory  notes,  and  afterwards  brought  suit  to  foreclose.  One  note 
being  oarred,  plaintiff  amended  his  petition,  rescinding  the  oontraot  as  to  that  note^ 
and  affirming  it  as  to  the  others.  Meld^  that  the  contract  was  an  entirety,  and  a 
judgment  in  accordance  with  the  petition  erroneous. 

Appeal  from  district  court,  Waller  county;  W.  H.  Burkhart,  Judge. 

Suit  by  J.  N.  Chadwick  against  Joseph  Nass  for  the  amount  of  three  proin- 
issoiy  notes,  and  the  foreclosure  of  his  vendor's  lien  on  land  sold  defendant. 
From  a  judgment  against  him  defendant  appeals. 

Harvey  df  Brown,  for  appellant.    C  22.  JBreedlove,  for  appellee. 

Willie,  C.  J.  On  a  former  day  of  this  term  the  statement  of  facts  was 
stricken  from  the  record  in  this  cause.  All  such  assignments  of  error  and 
propositions  as  relate  to  the  admission  of  evidence,  or  its  sufficiency  to  sustain 
the  judgment,  will  therefore  be  passed  without  consideration.  The  only  ques- 
tion we  can  consider  is  whether  the  judgment  rendered  below  was  such  at 
•could  be  rendered  under  the  pleadings  had  every  allegation  been  established 
by  tlie  evidence.  The  pleadings  disclose  a  case  where  the  plaintiff  below  sold 
to  the  defendant  a  tract  of  200  acres  of  land  for  $1,200,  receiving  $300  cash, 
and  the  three  promissory  notes  of  the  vendee* — each  for  $300,  and  payable,  re- 
spectively, 12,  24,  and  36  months  after  date.  Alien  was  reserved  to  secure 
the  unpaid  purchase  money.  8uit  was  originally  brought  to  recover  the 
money  due  on  all  the  notes,  and  to  foreclose  the  lien  upon  the  l^nd.  Tlie  de- 
fendant having  pleaded  the  statute  of  limitations,  and  one  of  the  notes  being 
barred,  the  plaintiff  amended,  praying  for  a  foreclosure  of  the  lien  as  to  Uie 
two  notes  not  barred,  and  a  recovery  of  an  undivided  one-fourth  interest  in 
the  land,  in  lieu  of  a  recovery  upon  the  remaining  note.  Judgment  was  ao* 
cordingly  rendered  for  the  amount  of  these  two  notes,  and  a  foreclosure  of  the 
lien  on  all  the  land  except  one  undivided  fourth,  and  that  the  plaintiff  re- 
cover this  fourth,  and  have  a  fee*simple  title  thereto  vested  in  him  asagainsi 
the  defendant.  This  is  the  judgment  appealed  from  by  the  defendant.  The 
petition  seeks  to  affirm  the  contract  as  to  the  sale  of  the  laud  so  far  as  two 
of  the  notes  are  concerned,  and  to  rescind  it  as  to  the  other. 

It  is  well  settled  by  frequent  decisions  of  this  court  that,  where  the  vendor 
reserves  an  express  lien  to  secure  the  purchase  money  of  tlie  land,  the  con- 
tract is  executory;  and  in  default  of  payment  of  the  purchase  money  the  ven- 
dor may  either  affirm  the  contract,  sue  for  the  money,  and  foreclose  his  lien, 
•or  he  may  rescind  the  contract,  and  recover  the  land  itself.  2'om  v.  WoU- 
hoefer,  61  Tex.  277;  Coddington  v.  Wells,  59  Tex.  60;  Ransom  v.  Brown. 
63  Tex.  188.  But  it  has  never  been  held  that  he  could  affirm  ttie  contract  in 
ptirt,  and  rescind  as  to  the  remainder.  The  contract  is  an  entirety,  and  as 
such  must  either  be  affirmed  or  rescinded.  In  this  respect  it  differs  from  no 
other  contract.  To  allow  a  vendor  the  privilege  claimed  in  this  petition  would 
be  to  give  one  contracting  party  the  power  to  bind  the  other  by  their  agree- 
ment in  so  far  as  it  was  advantageous  to  tlie  former,  and  repudiate  it  as  to  so 
much  as  was  not  favorable.  It  is  unnecessary,  however,  to  elaborate  the 
point,  as  it  has  already  been  held  by  this  court  that  the  affirmance  or  rescis- 
sion must  be  as  to  all  or  none  of  the  contract.  It  must  be  treated  as  vesting 
title  to  the  whole  tract  in  the  vendee,  or  the  whole  title  must  be  claimed  by 
the  vendor  in  case  of  a  default  in  the  payment  of  the  purchase  money.  Bur- 
^on  V.  Blackley,  67  Tex.  11,  2  S.  W.  Rep.  668. 

The  judgment  rendered  in  this  case  was  in  accordance  with  the  prayer  of 
the  petition,  and  in  direct  opposition  to  the  law  governing  such  contracts  as 


Digitized  by  VjOOQIC 


'I>3X.]  TRAYLOR  V.  BLUM.  62^ 

enforced  by  this  conrt.  The  claim  and  the  judgment  should  have  been  for 
all  the  purchase  money  due,  or  for  all  the  land.  Because  of  this  error  the 
judgment  is  reversed,  and  the  cause  remanded. 


Tratlor  9.  Bluh  et  aL 
(Supreme  Cowrt  of  Texas,    February  28, 1888.) 

li  Vbnub  in  Civil  Cases— Placb  of  Payment  for  Goods  Sold— Future  Deltvert. 
Where  defendant,  for  the  purpose  of  procuring  credit  for  purchases  of  plaiatiif, 
signed  a  statement  of  assets  and  liabilities,  by  which  it  was  *"  agreed  that  all  pur- 
chases made  from"  plaintiff  were ** payable  in  Galveston,  **  an  action  for  goods  sold, 
whether  delivered  at  the  time  of  the  execution  of  the  instrument  or  afterwards, 
was  properly  brought  in  Galveston  coimty,  in  which  the  city  of  Galyeston  is  situ- 
ated, under  the  statute  allowing  a  suit  to  be  brought  in  the  county  where  defendant 
has  contracted  in  writing  to  perform  an  obligation. 

iL  Appbai/— Review— Weight  and  Sufficibngt  of  Evidence. 

For  the  purpose  of  proouriii|f  credit  for  purchasee  of  plaintiff,  defendant  signed  a 
statement  of  assets  and  liabiUties  which  stipulated  that  all  purchases  were  "*  paya- 
ble in  Galveston.  ^  Defendant  claimed  that  ne  did  not  see  such  stipulation,  and  had 
he  known  of  it  he  would  not  have  signed  the  instrument,  but  did  not  deny  that  h« 
had  an  opportunity  to  see  It,  nor  that  anjrthing  was  done  to  prevent  his  seeing  it. 
There  was  evidence  tending  to  show  that  defendant  read  the  instrument  beifore 
signing  it.  The  question  having  been  fairly  submitted  to  the  jury,  who  found  for 
plaintiff,  defendant  was  held  to  have  had  full  knowledge  of  the  contents  of  the  in- 
strument. 

IL  BviDENo--^Tn>ioiAL  NoTiOB— In  What  Countt  Galtbston  is  Situated. 

Under  the  Texas  statute  so  providing,  judicial  notice  will  be  taken  of  the  fact 
that  Galveston  is  in  the  county  of  Galveston. 

Appeal  from  district  court,  Galveston  county;  W.  H.  Stewart,  Judge. 

Action  by  Leon  A  H.  Blum  against  Ctiarles  Tray  lor  for  goods  sold  and  de- 
Bvered.  Plaintiffs  had  judgment.  Defendant's  motion  for  new  trial  was 
•verruled,  and  he  appealed. 

FoffArdt  Thompson  (&  Toumsend  and  Simpson  dk  Cribhs,  for  appellant. 
Seott  dk  Leti,  for  appellees. 

Willie,  C.  J.  This  was  a  suit  by  the  appellees  against  Traylor  upon  an 
account  for  goods  sold  and  delivered.  Traylor  was  alleged  to  be  a  resident  of 
Colorado  county,  but  the  suit  was  brought  in  Galveston  county  under  that 
provision  of  our  Revised  Statutes  which  allows  a  suit  to  be  brought  in  the 
county  where  the  defendant  lias  contracted  in  writing  to  perform  an  obliga- 
tion. Judgment  was  rendered  for  the  plaintiffs  below,  and  the  only  questions 
•f  any  importance  raised  here  uoon  the  appeal  taken  from  that  judgment  are: 
Was  the  written  instrument  introduced  by  the  plaintiffs  below  a  contract  to 
pay  for  the  goods  in  Galveston  county?  and  was  this  contract  obtained  from 
tlie  appellants  through  fraud  on  the  port  of  the  plaintiffs?  The  contract  reads 
as  follows : 

'Statement  made  this  1st  day  of  February,  1886,  to  Leon  ^  H.  Blum,  Gal- 
veston, Texas,  by  Charles  VV.  Traylor,  of  the  firm  of  Charles  Traylor,  town 
of  Columbus,  county  of  Colorado,  state  of  Texas,  engaged  in  the  business 
of  dry  goods. 

**  AS8ETB. 

Btock  of  buggies,  etc., $  1,000  00 

Amount  of  book-accounts  and  notes  considered  good,     •  10,000  00 

Cash  on  hand  and  in  bank,     .....  1,000  00 
8,000  acres  land  in  Jackson  and  Matagorda»  with  stock  cat- ' 

tie.  500  head, 13,000  00 

Houses  and  lots  In  Columbus,  outside  of  homestead,       •  8,000  00 

280  acres  land  in  Colorado  county,     ....  2,000  00 


Total  assets,  (all  in  his  own  name,)       •  .  •    $30,000  00 
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"Does  not  owe  a  dollar  to  any  one. 

Amount  of  assets  over  liabilities,  ...    $80,000.00 

"It  is  agreed  that  all  purchases  made  from  Leon  &  H.  Blum  are  payable  in 
Oalveston,  with  interest  at  8  per  cent,  per  annum  from  maturity  of  bill,  and 
10  per  cent,  on  amount  unpaid  for  attorney  fees  if  placed  with  attorney  for 
<X)llection. 

"The  above  is  a  true  and  accurate  statement  of  my  assets  and  liabilities,  and 
upon  which  I  desire  credit  based,  in  my  purchases  from  Leon  &  H.  Blum; 
and  the  same  shall  stand  good  as  to  all  subsequent  purchases  unless  at  the 
time  of  such  subsequent  purchase  or  purchases  I  shall  notify  them  of  any 
<;hange  in  my  assets  or  liabilities.  And  I  hereby  bind  myself  to  give  such  no- 
tice in  case  of  any  material  change  in  my  pecuniary  condition;  otherwise,  all 
subsequent  purchases  to  be  made  on  the  faith  of  the  above  statement,"— and 
it  is  signed  by  Traylor. 

The  evidence  shows  that  there  were  some  negotiations  between  Traylor  and 
the  appellees  as  to  the  sale  and  purchase  of  goods,  and  that  they  handed  bim 
the  above  instrument,  which  he  signed  and  returned  to  them,  and  that  there- 
fore they  sold  and  delivered  him  from  time  to  time  the  goods  charged  in  the 
account  sued  on.  The  plaintiff's  evidence  showed  that  he  read  the  paper  be- 
fore signing  it.  He  says  he  did  not  see  the  clause  binding  him  to  pay  for  the 
goods  in  Galveston,  and  that  he  would  not  have  signed  the  agreement  if  he 
had  known  that  this  clause  was  in  it  He  does  not  deny  that  he  had  any  op* 
port  unity  to  see  it,  or  claim  that  anything  was  done  by  the  appellants  to  pre- 
vent him  from  doing  so.  There  is  a  fact,  too,  stated  by  him  which  tends  to 
show  that  he  must  have  read  at  least  a  portion  of  this  partieular  clause.  It 
is  in  this  clause  that  provision  as  to  interest  is  made.  This  was  changed  from 
10  to  8  per  cent.  The  appellant  stated  that  no  such  change  had  been  made  at 
the  time  he  signed  the  instrument.  His  attention  must  have  been  directed  to 
ttiis  clause  in  the  paper  before  he  signed  it,  or  he  could  not  have  known  that 
the  change  had  not  taken  place.  The  court  left  the  question  fairly  iot  the 
jury,  and  they  found  in  favor  of  the  appellees,  and  we  must  therefore  con- 
clude that  the  agreement  was  entered  into  by  the  appellant  with  full  knowl- 
edge of  its  contents. 

Having  signed  the  paper,  he  thereby  agreed  that  his  statement  as  to  assets 
and  liabilities  was  correct,  and  that,  if  the  Blums  would  sell  him  goods,  he 
would  pay  for  them  in  Galveston.  This  offer  the  Blums  aoeepted,  and  sold 
him  goods  from  time  to  time  upon  faith  of  it.  There  was  nothing  in  the  pa» 
per  U>  show  that  Traylor  was  to  pay  in  Galveston  only  for  such  goods  as  were 
delivered  to  him  contemporaneously  with  the  execution  of  the  agreement. 
The  language  refers  to  no  particular  time,  but  oovers  all  purchases  made  by 
him  from  the  appellees.  It  is  perfectly  competent  for  a  party  to  accept  a  pro- 
posal to  pay  him  in  future  for  such  property  as  he  may  deliver,  and  to  bind 
the  other  party  to  the  terms  of  the  agreement  If  he  is  induced  to  furnish 
goods  to  another  upon  a  promise  to  make  payment  in  a  particular  mamner  as 
to  time,  place,  and  the  like,  it  would  certainly  be  unjust  to  hold  that  after  he 
had  parted  with  his  property  upon  such  a  promise,  the  vendee  could  claim  that 
he  was  bound  to  comply  on  his  part  only  as  to  some  of  his  promises,  and  not 
as  to  others.  This  contract  was  an  entirety;  and  if  Traylor  was  bound  to  pay 
for  the  goods,  he  was  bound  to  make  the  payment  at  the  place  named  in  the 
agreement.  This  is  just  such  an  obligation  as  our  statute  provides  for,  and 
we  think  it  was  properly  sued  on  in  the  county  of  Galveston. 

We  think,  in  view  of  the  fact  that  the  court  was  holding  its  session  in  the 
court-house  of  Galveston  county,  situated  in  the  city  of  Galveston,  and  had 
before  it  a  law  requiring  judicial  notice  to  be  taken  that  (Galveston  was  thus 
located,  it  might  weU  conclude  that  there  was  no  necessity  of  proving  that 
fact.    We  think  the  judgment  correct,  and  it  is  affirmed. 
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Gulf,  0.  &  S.  F.  Ry.  Co.  d.  Walker. 
(Supreme  Court  of  Texas.    February  28, 1888.) 

1.  Railroad  Companies— Accidents  to  Persons  on  Track—Froos  and  Switches— 

Evidence  ot  New  Appliances. 

Where  plaintifTs  foot  was  caught  between  the  rails  of  a  switch  in  defendant's 
track,  which  was  laid  in  a  street,  and  he  was  run  over^  and  there  was  evidence  that 
there  were  no  sidewalks,  where  the  injury  occurred,  that  the  street  was  practically 
taken  up  with  the  tracks,  and  that  the  switch  was  dangerous  to  pedestrians,  the 
admission  of  testimony  that  blocks  of  wood  fastened  between  the  rails  at  the  frogs 
of  switches  had  been  in  use  upon  railroads  in  the  north-west  for  four  or  five  years, 
that  it  prevented  the  danger  of  catching  the  foot  in  the  switch,  and  that  without 
some  similar  contrivance  switches  are  not  safe,  is  not  error. 

2.  Saub— Adoption  op  New  Appliances — Instruction. 

In  such  case  it  is  not  error  to  refuse  to  charge  that  "railroad  corporations  are  not 
required  to  discard  their  machinerv  and  appliances  for  operating  their  trains  in  or- 
der to  introduce  new  inventions  which  are  supposed  to  be  improvements  on  the  old 
wpliances  in  use,  but  which  are  not  in  general  use,  and  *  *  *  are  not,  any  more 
than  individuals,  bound  to  use  the  highest  degree  of  care  to  avoid  injuring  one  who 
may  possibly  trespass  upon  its  property,  but,  as  to  such  persons,  are  only  required 
to  use  ordinary  care,  ''—the  charge  being  inapplicable,  the  railroad  not  having  to 
discard  any  machinery  in  order  to  adopt  the  device,  nor  was  the  plaintiff  a  tres- 
passer. 

8.  Same—Trespassers  on  Track. 

Where  plaintiff's  foot  was  caught  between  the  rails  of  a  switch  in  defendant's 
track,  which  was  laid  in  a  street  where  there  were  no  sidewalks,  and  he  was  run 
over,  a  refusal  to  charge  that,  if  plaintiff  went  upon  the  track,  he  was  a  trespasser, 
and  the  company  was  under  no  obligation  to  construct  its  track  with  reference  to 
the  safety  of  such  trespassers,  is  proper. 

4.  Same^Railroad  in  Street — ^Dutt  op  Ck>MPANT. 

In  an  action  for  injuries  sustained  by  being  run  over  by  one  of  defendant's  trains 
while  plaintiff's  foot  was  fastened  between  the  rails  of  a  switch  located  in  a  street 
where  there  were  no  sidewalks,  it  is  not  error  to  charge  that  "the  primary  purpose 
and  design  of  a  public  street  in  a  city  is  for  vehicles  and  persons  to  *  *  *  travel 
upon,  and  the  use  of  such  streets  for  railroad  tracks  ana  trains  thereon,  when  per- 
mitted, is,  to  a  certain  extent  and  in  a  limited  sense,  subservient  to  the  original  de- 
sign of  such  streets  for  travel.  •  ♦  ♦  A  railroad  company  using  a  public  street 
in  a  city  for  its  tracks  and  trains  thereon  should  use  all  the  care  and  precaution  that 
it  reasonably  could  and  should  to  prevent  accidents  to  any  and  all  persons  using  such 
streets,  and  the  nature  and  extent  of  danger  from  neglect  of  duty  on  defendant's 
part. " 

0.  Same. 

In  such  case  the  use  of  the  word  "foresight  "in  a  charge  that  if  defendant  "in  the 
exercise  of  care,  pradenoe,  and  foresight  should  have  had  the  track  protected  so  as 
to  avoid  danger  therefrom, "  eto.,  is  not  misleading. 
^  Samb—Nbolioenoe— Instruction. 

In  such  case,  also,  the  jury  having  been  told  that  plaintiff  could  not  recover  if  his 
own  ne^li^ence  contributea  to  the  Iniury,  it  is  not  error  as  against  defendant  to  in- 
struct the  jury  to  find  for  defendant  if  the  track  was  safe,  and  if  the  engineer  was 
not  negligent  in  failing  to  ring  the  bell  or  blow  the  whistle,  or  in  failing  to  keep  a 

g roper  lookout,  and  if,  after  discovering  plaintiff  upon  the  track,  he  did  everythmg 
I  his  power  to  stop  the  train. 

'Appeal  from  district  court,  Harris  county;  James  Masterson.  Judge. 

Action  by  William  Walker,  Jr.,  by  his  next  friend,  against  the  Gulf,  Colo- 
rado &  Santa  Fe  Railway  Company  for  injuries  received  by  being  run  over 
bj  one  of  defendant's  trains  while  his  foot  was  fastened  between  the  rails  of 
a  switch  located  in  a  street  in  the  city  of  Houston.  Plaintiff  had  a  verdict 
and  judgment  for  $2,000.  Defendant's  motion  for  new  trial  was  overruled, 
and  it  appealed.  The  facts  -are  sufficiently  stated  in  the  opinion  except  that 
portion  of  the  charge  complained  of  in  the  sixth  assignment  of  error,  which 
was  as  follows:  "If  you  are  satisfied,  from  the  evidence,  that  the  injuries  to 
Wm.  Walker  were  doneand  occasioned  by  defendant's  train,  on  a  track  then  in 
its  use,  and  that  such  injuries  were  proximately  caused  from  negligence  of  the 
engineer,  or  from  want  of  there  being  at  that  place  guards  to  the  frogs  of  such 
track;  if  you  find  that  either  the  owner  of  the  track  or  trains  using  it,  in  the 
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exercise  of  care,  prudence,  and  foresight,  should  have  had  the  track  protected 
BO  as  to  avoid  danger  therefrom;  and  if  you  further  And,  from  the  evidence^ 
that  Wm.  Walker  was  not  himself  negligent,  or  that,  if  negligent,  yet  his  in- 
juries would  not  have  occurred  had  the  engineer  used  all  such  care  and  cau- 
tion as  he  reasonably  should  in  blowing  the  whistle  and  ringing  the  bell,  and 
endeavoring  to  stop  the  train,  from  the  time  it  reasonably  appeared,  or  should 
have  appeared,  that  plaintiff  would  not  or  could  not  get  off  the  track, — then* 
and  in  case  you  so  And  the  facts,  your  verdict  should  be  for  the  plaintiff." 
Jones  &  Oamett,  for  appellant.    Brady  <&  King,  for  appellee. 

Gaines,  J.  Appellee,  while  walking  along  the  track,  in  the  city  of  Houston, 
of  a  railroad  upon  whicli  the  appellant  ran  its  trains,  had  his  foot  caught  be- 
tween the  rails  of  the  switch,  and  ran  over  by  train  of  the  company.  The  ac- 
cident resulted  in  the  loss  of  his  foot.  He  was  but  a  boy  at  the  time  of  the 
Injury,  and  brought  suit  by  his  father  as  his  next  friend,  and  obtained  a  ver- 
dict and  judgment  against  the  appellant  for  $2,000.  The  depositions  of  three 
witnesses  residing  in  Davenport,  Iowa,  were  taken  on  behalf  of  plaintiff,  who 
testitied  that  a  certain  device  consisting  of  a  block  of  wood  fastened  between 
the  rails  at  the  frogs  of  the  switches  were  in  use  upon  certain  railroads  in  the 
north-west,  and  liad  been  so  used  for  four  or  five  years;  that  it  prevented  the 
danger  to  persons  employed  upon  or  >valking  over  the  track  of  catching  a  foot 
in  the  switch;  and  that  without  some  similar  contrivance  the  switches  were 
not  safe.  To  the  reading  of  this  testimony  the  defendant  objected,  but  the 
objection  was  overruled  by  the  court.  The  objections  were,  in  substance* 
that  the  answers  of  the  witnesses  showed  only  that  the  appliance  had  been  used 
upon  a  few  railroads  in  a  distinct  part  of  the  country,  and  was  not  competent 
to  prove  that  its  use  was  so  long  and  so  generally  established  as  to  make  the 
duty  of  the  defendant  company  to  adopt  and  use  it  upon  its  road  in  Texas. 
We  do  not  think  the  objection  well  taken.  It  is  true  that  it  is  not  the  duty 
of  a  railroad  company  to  discard  reasonably  safe  machinery,  and  to  adopt  a 
new  device  for  the  safety  of  its  employes,  until  by  its  general  and  continued 
use,  or  otherwise,  its  superiority  has  been  established.  The  evidence  in  this 
case  shows  that  the  frog  of  the  switch  without  some  guard  of  this  chamcter 
was  dangerous  to  brakemen,  and,  though  to  a  lesser  degree,  also  to  pedestrians 
passing  over  the  track.  The  testimony  objected  to  tended  very  strongly  to 
prove  not  only  that  an  unblocked  switch  was  unsafe,  but  also  that  there  was  a 
simple,  clieap,  and  effectual  device  by  which  danger  of  accidents  from  this 
source  might  be  avoided.  It  also  appeared  from  other  evidence  in  the  case 
that  at  the  place  where  the  accident  occurred  there  were  no  sidewalks,  and  that 
the  street  was  practically  taken  up  with  railroad  tracks.  The  public  had  the 
right  to  use  the  street  to  pass  over  it  either  on  foot  or  with  vehicles,  notwith- 
standing the  right  of  way  granted  to  the  railroad  company.  Railroad  Co.  v. 
Fitzpatrick,  35  Md.  32.  There  being  evidence  calculated  to  prove  that  the 
switches  were  danj^erous  to  persons  who  liad  the  right  to  pass  along  or  over 
the.  streets,  the  testimony  under  consideration  was  admissible  as  tending,  to 
show  that  there  was  a  simple  appliance  which  would  have  remedied  the  de- 
fect.   We  therefore  think  the  court  did  not  err  in  admitting  it. 

During  tiie  progress  of  the  trial  the  counsel  for  defendant  asked  the  court 
to  give  the  following  instruction:  "The  jury  are  instructed  that  railroad  cor- 
porations are  nut  required  to  discard  their  macliinery  and  appliances  for  oper- 
ating tlieir  trains,  in  order  to  introduce  new  inventions  which  are  supposed  to 
be  improvements  on  the  old  appliances  in  use,  but  which  are  not  in  general  use; 
and  yuii  are  further  charged  that  railroad  companies  are  not,  any  more  than 
indi  vidUHls,  bound  to  use  the  higliest  degree  of  care  to  avoid  injuring  one  who 
may  possibly  trespass  upon  its  property,  but,  as  to  such  persons,  are  only  re- 
quired to  use  ordinary  care."  This  was  refused  by  the  court,  and  its  refusal 
in  assigned  as  error.    But  in  our  opinion  the  assignment  is  not  well  taken. 
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We  think  that  both  the  propositions  contained  in  the  charge  were  calculated 
to  mislead  the  jury.  The  evidence  did  not  present  a  question  of  the  propriety  of 
discarding  old  machinery  for  new,  but  one  of  the  propriety  and  practicability 
of  providing  against  a  known  danger  by  the  addition  of  a  simple  device  to 
appliances  already  in  use.  The  first  proposition  may  have  led  the  jury  to  con- 
clude that,  in  the  opinion  of  the  court,  there  was  something  to  be  discarded,  and 
was  not  applicable  to  the  evidence,  and  therefore  improper.  The  second  prop- 
osition in  the  instruction  was  calculated  to  induce  the  jury  to  consider  the 
plaintilT  as  a  trespasser  upon  the  track  of  the  company.  He  had  the  right  to 
pass  along  the  street,  especially  in  a  case  like  this  where  there  was  no  side- 
walk, although  the  streets  were  occupied  by  the  railroad  track,  and  although 
it  WHS  his  duty  to  get  out  of  tlie  way  of  a  passing  train.  He  was  not  in  any 
sense  a  trespasser.  The  charge  being  calculated  to  mislead  the  jury,  it  was 
not  error  to  refuse  it. 

What  we  have  already  said  is  sufficient  to  dispose  of  the  fourth  assignment 
of  error.  It  complains  of  the  refusal  of  the  court  to  give  a  special  charge 
which  would  have  directly  instructed  the  jury  that,  if  plaintiff  went  upon  the 
track  of  the  railroad,  he  was  a  trespasser,  and  the  company  was  under  no  ob- 
ligation to  construct  its  track  with  reference  to  the  safety  of  such  trespassers. 
Such  an  instruction,  as  applicable  to  the  case  made,  was  clearly  erroneous, 
and  was  properly  refused. 

Appellant's  fifth  assignment  is  that  the  court  erred  in  charging  the  jury  as 
follows:  "That  the  primary  purpose  and  design  of  a  public  street  in  a  city  is 
for  vehicles  and  persons  to  pass  over  and  travel  upon,  and  the  use  of  such 
street  for  railroad  tracks  and  trains  thereon,  when  permitted,  is,  to  a  certain 
extent  and  in  a  limited  sense,  subservient  to  the  original  design  of  such  streets 
for  travel  over  and  upon  them.  In  this  case  it  is  admitted  that  defendant 
company  had  the  right  to  use  the  track,  and  that  the  Texas  &  New  Orleans 
Railway  Company  owned  the  track,  and  has  the  right  to  use  the  street  at  the 
place  where  the  accident  occurred.  A  railroad  company  using  a  public  street 
In  a  city  for  its  track  and  trains  thereon  should  use  all  the  care  and  precaution 
that  it  reasonably  could  and  should  to  prevent  accidents  to  any  and  all  per- 
sons using  such  streets,  and  the  nature  and  extent  of  danger  from  neglect  of 
duty  on  defendant's  part."  The  first  objection  to  this  instruction  is  that  it 
does  not  define  what  the  court  means  by  the  words,  **to  a  certain  extent  and 
limited  sense. "  But  we  think  no  such  definition  necessary.  There  is  nothing 
in  this,  when  considered  in  the  light  of  the  whole  charge,  to  leave  the  jury  to 
infer  that  the  company  did  not  have  the  right  to  run  their  trains  over  the 
track  at  all  times.  They  may  have  inferred  that  this  right  was  limited  by  the 
duty  of  exercising  reasonable  care  in  keeping  in  order  their  track,  and  oper- 
ating their  trains,  so  as  to  prevent  injuries  to  persons  who  also  had  the  right 
to  use  the  streets  in  passing  from  one  point  in  the  city  to  another.  The  charge 
intimates  no  other  limitation  upon  the  right  of  the  defendant  company  to 
the  use  of  its  track  along  the  street,  and  the  jury  could  not  have  been  mis- 
led into  supposing  that  tmy  other  was  meant.  The  further  ground  of  objec- 
tion to  this  charge  is  that  it  did  not  properly  state  the  law  as  to  the  degree 
of  care  required  of  the  defendant  company.  The  instruction,  in  effect,  tells 
the  jury  that  the  defendant  was  bound  to  exercise  reasonable  care  to  prevent 
danger  to  persons  lawfully  using  the  street.  In  a  leading  case  this  language 
is  used:  "It  is  correctly  said  that,  generally,  between  persons  standing  in  no 
particular  relation  to  each  other,  that  alone  is  reasonable  care  which,  in  the 
judgment  of  men  in  general,  is  proportionate  to  the  probability  of  injury  to 
others;  and,  consequently,  he  who  does  what  is  more  than  ordinarily  danger- 
ous is  bound  to  use  more  than  ordinary  care."  Morgan  v.  Cox,  22  Mo.  373. 
This  defendant  in  this  case  was  bound  to  use  a  degree  of  caution  correspond- 
ing to  the  danger  of  operating  its  trains  over  the  street  of  a  city  where,  by  rea- 
son of  the  absence  of  sidewalks,  persons  might  be  expected  to  walk  along  and 
v.7s.w.no.lO — 53  ^  . 
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across  the  tracks.  This  was  reasonable  care,  and  therefore  the  charge  was  not 
erroneous. 

Another  portion  of  the  charge  is  also  complained  of  in  the  sixth  assignment 
of  error.  The  court  there  uses  this  languge:  "If  you  find  that  either  the  owner 
of  tlie  track  or  trains  usinjf  it,  in  the  exercise  of  care,  prudence,  and  fort^sight, 
should  have  had  the  track  protected  so  as  to  avoid  danger  therefrom ;"  and  it  is 
contended  that  by  the  use  of  the  word  "foresight"  the  court  imposed  upon  the 
defendant  a  degree  of  care  much  greater  than  the  law  requires.  But  we  think, 
in  the  connection  in  which  it  was  used,  the  term  was  synonymous  with  "pru- 
dence," and  added  nothing  to  tlie  meaning  of  that  word.  The  woixl  "fore- 
sight" might  very  properly  have  been  omitted,  but  we  do  not  see  that  tlie  jury 
could  have  been  misled  by  its  use. 

Neither  do  we  find  any  error  in  that  part  of  the  charge  set  out  in  appel- 
lant's seventh  assignment.  It  instructs  the  jury,  in  effect,  to  find  for  the  de- 
fendant if  the  track  was  safe,  and  if  the  engineer  was  not  negligent  in  failing 
to  ring  his  bell,  or  to  blow  the  whistle,  or  in  failing  to  keep  a  proper  lookout, 
and,  if  after  discovering  plaintiff  upon  the  track,  he  did  everything  in  his  power 
to  stop  the  train. "  This  was  correct.  If  there  was  a  failure  on  part  of  the  com- 
pany or  its  engineer  in  either  particular  so  mentioned,  and  this  failure  was  tlie 
cause  of  the  injury,  then  the  verdict  should  have  been  for  the  plaintiff.  In 
another  portion  of  the  charge  the  jury  were  told  that  plaintiff  could  not  re- 
cover if  by  his  own  negligence  he  contributed  to  the  injury. 

This  disposes  of  the  assignments  pn  sented  in  the  appellant's  brief,  and  we 
find  no  error  in  the  rulings  or  charge  of  the  court.  The  judgment  is  therefore 
affirmed. 


Habiblen  et  al,  t).  Folts  et  al, 
(Suprane  Court  of  Texas,    Febmary  28,  1888.) 

1.  Vendor  and  Vendee  — Assignment  op  Notes  fob  Pubchasb  Monet  — Riohts  o» 

Assignee. 

Where  the  vendor  of  lands  takes  notes,  and  retains  a  lien  for  the  unpaid  purohaae 
monev,  and  afterwards  assigns  the  notes,  and  conveys  his  interest  In  the  property 
to  a  tnird  person,  the  assignee  may  enforce  the  vendor's  lien,  and  recover  posses- 
sion of  the  premises,  in  case  of  non-payment  of  the  purchase  price. 

2.  Same— Right  to  Recover  Possession  on  Non-Payment. 

In  an  actii^n  by  the  vendor  to  recover  the  purchase  price  of  land,  or  possession 
thereof,  where  the  vendee  pleads  the  statute  ot  limitations  to  the  notes  for  the  pur- 
chase price,  it  is  not  inequitable  to  decree  possession  unless  payment  is  made  within 
90  days,  though  the  vendee  has  paid  three-fourths  of  the  purchase  money,  retained 
possession  16  years,  and  placed  valuable  improvements  thereon. 

Commissioners*  decision.  Appeal  from  district  court,  Liberty  county;  ESi>- 
AviN  Habby,  Judge. 

This  action  was  brought  by  Folts  and  Walsh  against  W.  P.  Hamblen  and 
others  to  recover  on  certain  promissory  notes,  to  obtain  a  decree  of  forecJos- 
nre  on  certain  lands,  or  recover  possession  in  case  the  amount  found  due  was 
not  paid.     From  the  decree  in  favor  of  the  plaintiffs  the  defendants  appealed. 

E,  P,  Hamblen^  for  appellants.     Davis  &  Sayles,  for  appellees. 

Maltbie,  J.  Appellees,  Folts  &  Walsh,  sued  appellants,  who  are  the  ex- 
ecutors, devisees,  and  vendees  of  Mi's.  Annie  E.  Hamblen,  to  recover  the 
;imount  of  a  note,  and  to  foreclose  the  vendor's  lien  on  a  tract  of  land  in  Lib- 
erty county,  or,  if  not  entitled  to  this  relief,  for  a  recovery  of  the  land,  aver- 
ring that  they  own  the  superior  title.  The  case  was  tried  by  the  court  with- 
out a  jury,  and  a  general  judgment  rendered  that  appellees  recover  tlie  land 
unless  appellants  will  pay  off  and  discharge  the  note  sued  on,  and  interest, 
within  90  days  from  the  rendition  of  the  judgment.  It  appears  that  JoJin  B. 
Sydnor  was  the  owner  of  the  land  in  controversy,  and  that  he  sold  and  con- 
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veyed  it  to  Henry  Hamblen,  on  a  credit,  on  11th  day  of  January,  1871,  tak- 
ing four  notes  to  secure  the  purchase  money, — two  payable  in  coin,  and  two 
in  cotton.  The  deed  from  Sydnor  was  of  special  warranty,  and  contained  a 
charge  retaining  a  lien  in  express  terms  on  the  land  to  secure  the  payment  of 
the  notes;  and  at  the  same  time,  according  to  the  testimony  of  Folts  and 
Hamblen,  executed  a  mortgage  to  Sydnor  on  the  land  for  the  same  purpose. 
Hamblen  paid  the  first  notes,  and  about  one-half  of  the  third.  That  the  two 
last  notes  matured,  respectively,  on  the  1st  day  of  January,  1872,  and  on  the  1st 
day  of  January,  1873;  were  for  20  bales  of  cotton,  each  payable  to  the  order 
of  John  B.  Sydnor,  and  were  by  him,  for  value  paid,  indorsed  and  assigned  to 
Folts  &  Walsh  on  the  1st  day  of  January,  1873;  and  on  the  same  day  Sydnor, 
by  an  instrument  in  writing,  for  value  received,  also  transferred  to  Folts  & 
Walsh  all  of  his  right  and  title  to  the  land.  In  July,  1872,  Henry  Hamblen 
executed  a  deed  of  trust  to  D.  L.  Russell,  trustee,  to  the  land  in  controversy, 
to  secure  a  debt  to  A.  Sessums,  Powell  &  Co.  On  the  7th  of  January,  1874, 
the  trustee  sold  the  land  in  pursuance  of  the  deed;  Annie £.  Hamblen  becom- 
ing the  purchaser,  through  her  husbimd,  W.  P.  Hamblen,  at  the  sum  of 
64,850.  The  land  was  sold  subject  to  the  rights  of  Folts  &  Walsh,  and  Annie 
£.  and  W.  P.  Hamblen  had  notice  of  the  same,  actual  and  constructive,  at 
and  before  the  sale.  Annie  E.  Hamblen  and  her  assigns  have  been  in  the 
actual  possession  of  the  land  ever  since,  but  have  not  claimed  it  adversely  to 
appellees,  and  have  recognized  the  validity  of  their  lien,  and  made  continu- 
ous promises  from  time  to  time  to  pay  the  note  for  the  purchase  money,  up  to 
within  a  short  time  before  the  institution  of  this  suit,  on  the  25th  day  of  S<'p- 
tember,  1883.  The  land  and  Improvements  were  shown  to  be  worth  S10,000; 
its  rental  value  per  annum  from  $750  to  $1,000;  while  appellants  proved  that 
they  had  during  their  occupancy  put  $6,000  worth  of  improvements  upon  it. 
After  Annie  E.  Hamblen  purchased  the  land,  her  husband,  W.  P.  Hamblen, 
paid  the  balance  due  on  one  of  the  notes  executed  by  Henry  Hamblen  to  Syd- 
nor; and  on  27th  of  April,  1875,  indorsed  on  the  remaining  one,  held  by  Folts 
A  Walsh:  "I  hereby  agree  that  this  obligation  shall  be  as  follows:  There  is 
due  on  the  same  $1,750,  in  gold,  on  the  1st  day  of  January,  1875,  to  bear  10 
per  cent,  interest  per  annum  from  that  date.  Annie  E.  Hamblen,  per  W. 
P.  Hamblen,  Agent."  Also  the  following:  "Statute  of  limitations  waived, 
and  1  promise  to  pay  the  same.  W.  P.  Hamblen,  Agent  of  Annie  E.  Ham- 
blen. December,  16,  1878."  Payments  were  made  on  the  note  from  time  to 
time  by  W.  P.  Hamblen.  Mrs.  Annie  E.  Hamblen  died  testate  on  26th  of  March, 
1879,  bequeathing  all  that  portion  of  the  land  that  she  had  not  previously 
conveyed  to  her  mother  to  her  children;  making  W.  P.  Hamblen  and  Henry 
Hamblen  independent  executors  of  her  will,  both  of  whom  duly  qualified,  are 
appellants  herein,  and  were  defendants  below,  and  pleaded  the  general  denial, 
the  statute  of  limitations  of  four  and  ten  years,  and  stale  demand.    . 

It  is  well  settled  in  this  state  that  the  transfer  of  a  note  given  to  secure  the 
purchase  money  of  land,  either  when  there  is  an  express  or  implied  lien  re- 
served in  the  deed  or  other  instrument,  carries  with  it  the  lien  on  the  land, 
and  that  the  assignee  has  the  right  to  have  the  lien  foreclosed,  and  the  land 
sold  in  satisfaction  of  the  note.  It  is  also  settled  that  in  all  executory  con- 
tracts for  the  conveyance  of  land,  whether  in  form  of  a  bond  for  title,  or  deed  ex- 
pressly retaining  alien  to  secure  the  purchase  money,  or  an  absolute  deed,  and 
mortgage  simultaneously  executed  to  secure  the  payment  of  the  purchase 
money,  the  superior  title  remains  in  the  vendor  until  the  money  is  paid,  and 
that  the  vendor  may,  when  the  vendee  fails  and  refuses  to  pay  the  purchase 
money,  receive  possession  of  the  land;  and  it  is  equally  as  well  settled  that 
the  title  to  the  land  does  not  pass  by  an  assignment  of  the  note,  and  for  that 
reason  the  assignees  cannot  recover  possession  of  the  land  under  any  circum- 
stances. If  a  vendor,  under  an  executory  contract,  has  assigned  the  purchase- 
money  notes,  he  holds  the  legal  title  to  the  land  in  trust  for  both  the  vendee 
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and  assignee  of  the  notes,  or  for  whoever  may  become  nTtimately  entitled  to 
the  land.  Russell  v.  Kirkhride,  62  Tex.  457;  Catlin  v.  Bennatt,  47  Tex. 
170;  Rogers  v.  Blum,  56  Tex.  6.  But  it  has  not,  so  far  as  we  are  advised, 
ever  been  decided  in  Texas,  when  the  vendor,  in  an  executory  contract  for  a 
vahiable  consideration,  assigns  the  notes  given  for  the  purchase  of  land,  and 
at  the  same  time  conveys  the  legal  title  to  the  land  to  the  assignee  of  the  notes, 
whether  such  assignee  can  by  virtue  of  the  assignment  of  the  notes,  and  the 
conveyance  of  the  legal  title  of  the  land,  under  any  circumstances  recover  pos- 
session of  the  land  from  the  original  vendee  or  his  assignee.  It  is  said  in  8 
Pom.  £q.  Jur.  §  1261,  p.  270.  that  the  vendor  holds  the  legal  title  as  security 
for  the  performance  of  the  vendee's  obligation,  and  as  trustee  for  the  vendee, 
subject  to  such  performance;  and  that  the  title  may  be  conveyed  or  devised, 
and  will  descend  to  his  heirs.  We  think  it  cannot  be  questioned  but  that  this 
legal  title  not  only  descends  to  the  vendor's  heirs,  but  that  they  might  enforce 
it  under  the  same  circumstances  as  the  ancestor  could  have  done  were  he  in 
life.  Public  policy  demands  that  all  property  rights  should  be  the  subject  of 
alienation.  And  if  a  party  purchases  this  title,  in  our  opinion  he  may  assert 
it  under  the  same  circumstances  that  the  vendor  could  have  done;  there  be- 
ing no  personal  trust  or  confidence  existing  between  vendor  and  vendee  that 
would  preclude  either  from  transferring  all  of  his  rights  to  another. 

It  is  contended  by  appellants  that  Sydnor  did  not,  and  in  fact  could  not, 
under  the  facts  of  this  case,  transfer  the  superior  title  to  the  land  to  Folts  A, 
Walsh.  We  think  that  the  written  transfer  heretofore  referred  to  conveys  all 
the  right  and  title  to  the  land,  as  well  as  the  notes  from  Sydnor  to  Folts  & 
Walsh.  If  there  could  be  any  doubt  of  this,  the  testimony  of  Folts,  admitted 
without  objection,  conclusively  shows  that  it  was  the  intention  of  all  the  par- 
ties ttiat  all  of  Sydnor's  right  and  title  to  the  land  should  vest  in  Folts  & 
Walsh,  and  that  such  intention  was  expressed  in  the  writings. 

Upon  the  other  proposition,  the  contention  is  that  in  executory  contracts, 
where  several  notes  are  executed,  and  the  vendee  pays  one  of  them,  or  the 
vendor  transfers  one  or  more  of  them,  the  contract  thereby  becomes  executed, 
and  the  title  to  the  land  vests  in  the  vendee.  It  is  true  that  where  the  ven- 
dee is  willing  to  perform  the  contract,  and  the  vendor  has  received  a  part  of 
the  consideration,  oi  has  delayed  for  an  unreasonable  time  to  ask  for  a  rescis- 
sion, so  that  the  vendee  would  have  the  right  to  conclude  that  strict  perform- 
ance on  his  part  would  not  be  insisted  upon,  and,  under  that  apprehension, 
has  made  valuable  improvements  on  the  land,  or  when,  for  any  reason,  it 
would  be  inequitable  for  the  vendor  to  recover  possession  of  the  land,  a  court 
of  equity  will  not  permit  him  to  do  so.  And  the  question  at  last  in  every  case 
must  be,  is  a  rescission  inequitable,  under  the  rules  laid  down  by  the  courts, 
or  has  the  vendee  forfeited  all  right  to  perform  the  contract,  and  obtain  the 
land?  There  is  no  case  that  holds  that  an  executory  contract  has  become  ex- 
e<;uted  until  all  of  the  purchase  money  has  been  paid;  though  there  are  many 
that  hold  that  the  vendor  will  not  be  permitted  to  recover  the  land  on  account 
of  part  performance  by  the  vendee,  and  for  other  reasons  also,  when  it  would 
be  inequitable,  but  not  because  the  contract  had  become  executed.  The  ap- 
pellants, though  not  ttie  original  vendees,  undertook  and  promised  to  pay  the 
note  sued  upon,  and  were  indulged  at  their  own  special  instance  and  request 
by  the  appellees  for  a  series  of  years;  and  when  at  hist  called  upon,  through 
the  courts,  to  perform  their  undertaking,  without  any  pretense  of  having  paid 
the  note,  they  invoke  the  statute  of  limitations,  and  ihe  plea  of  stale  demand, 
to  defeat  a  recovery.  The  note  being  barred,  no  judgment  could  be  entered 
on  it.  Will  the  fact  that  the  appellants  have  paid  three-fourths  of  the  pur- 
chase money,  and  expended  66,000  in  improvements,  and  have  been  permitted 
to  occupy  the  land  for  16  or  17  years  without  interruption,  render  it  inequita- 
ble for  appellees  to  assert  their  superior  title  to  the  lands,  when  their  claim 
for  the  balance  of  the  purchase  money  is  cut  off  by  the  plea  of  the  statute  of 
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limitations,  voluntarily  interposed  by  appellants?    The  court  below  thought 
not. 

The  judgment  is  a  righteous  one,  and  should  be  affirmed;  but,  inasmuch  as 
several  of  the  appellants  are  minors,  we  are  of  opinion  that  there  should  be 
granted  90  days  from  the  rendition  of  this  judgment  in  which  to  pay  the  sum 
of  81,913.25,  the  amount  rendered  in  the  district  court  of  Liberty  county, 
with  10  per  cent,  interest  per  annum  on  said  sum  from  the  18th  day  of  Au- 
gust, 1886,  the  date  of  the  rendition  of  the  judgment,  and,  in  default  of  pay- 
ment, that  appellees  recover  said  tract  of  land,  and  be  forever  quieted  in  their 
title  and  possession ;  that  a  writ  of  possession  issue,  and  that,  notwithstand- 
ing the  judgment  of  the  district  court  is  reformed,  the  appellants  be  taxed 
with  all  costs  of  suit  in  the  district  court  and  in  this  court. 

Willie,  C.  J.  Report  of  commission  of  appeals  examined,  their  opinion 
adopted,  and  judgment  reformed  and  affirmed. 


Henderson  v.  Anglo-American  Land  &  Claim  Ass^n. 
(Supreme  Cov/rt  of  Texas,    April,  1888.) 

CJouRTS— Jurisdiction— Texas  District  CJourts. 

In  Texas  the  district  court  has  no  jurisdiction  of  an  action  brought  before  it  to 
recover  exactly  $500,  with  interest,  on  a  writing  obligatory.  Pollowing  Railway 
Co.  V.  Ramboh  4  8.  W.  Rep.  356. 

Appeal  from  district  court,  Dallas  county. 

Action  by  the  Anglo-American  Land  &  Claim  Association  against  J.  E. 
Henderson,  on  a  certain  writing  obligatory.  Judgment  for  plaintiff.  De- 
fendant appeals. 

Morgan,  Gibbs  <&  Freeman  and  H,  C,  Coke,  for  appeUant.  Jaa.  B.  Simp- 
son, for  appellee. 

Statton,  C.  J.  This  action  was  brought  upon  an  instrument  as  follows: 
-"$500.  Dallas,  Texas,  November  22,  1880. 

"On  or  before  the  1st  day  of  January,  A.  D.  1882,  I  promise  to  pay  at  the 
C/ity  National  Bank,  at  Djillas,  Texas,  the  sum  of  ($500)  five  hundred  dollars, 
with  interest  at  the  rate  of  ten  per  cent,  per  annum  from  the  completion  of 
fifty  miles  of  railroad  until  paid,  to  J.  L.  Leonard,  J.  W.  Crowdus,  and  W. 
H.  Thomas,  as  trustees,  for  the  consideration,  uses,  and  purposes  herein- 
after set  forth.  The  consideration  of  the  note  is  that  some  company,  char- 
tered under  the  laws  of  the  state  of  Texas,  shall  build  and  put  .in  active 
operation  fifty  miles  of  railroad,  beginning  at  the  city  of  Dallas,  and  extend- 
ing in  a  south-westerly  direction,  on  or  before  the  1st  day  of  January,  1882; 
and  it  is  understood  and  agreed  that  if  the  Chicago,  Texas  &  Mexican  Central 
Railroad  Company  shall  have  graded  by  the  1st  day  of  June,  A.  D.  1881, 
twenty  miles  of  railway  bed  in  a  south-westerly  direction  from  the  city  of 
Dallas,  said  trustees  are  to  hold  this  note  as  a  special  donation  for  said 
company,  pix)vided  said  company  complete  the  fifty  miles  of  railroad  by  the 
1st  day  of  January,  1882;  otherwise,  the  said  trustees  are  authorized  to  turn 
this  note  over  to  any  other  company  which  shall  have  constructed  and  put  in 
active  operation  on  or  before  said  January  1,  1882,  fifty  miles  of  railroad,  be- 
ginning at  the  city  of  Dallas,  and  extending  in  a  south-westerly  direction. 
[Signed]  "J.  E.  Henderson." 

This  action  was  brought  by  the  appellee,  who  claimed  to  be  the  holder  of 
the  instrument,  and  alleged  the  existence  of  facts  which  would  entitle  it  to 
the  judgment  rendered  in  its  favor  in  a  court  having  jurisdiction.  Many 
questions  are  raised  oh  this  appeal,  but  there  is  one.  arising  on  the  face  of 
the  record,  that  is  fatal  to  the  judgment,  and  the  others  need  not  be  consid- 
ered.   The  action  is  to  recover  exactly  3500,  with  interest,  and  was  brought 
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in  the  district  court,  which  had  no  jurisdiction  of  the  case.  Railway  Co.  v. 
RambolU  67  Tex.  654,  4  S.  W.  Rep.  356.  Tlie  judgment  will  therefore  be 
reversed  and  the  cause  dismissed.    It  is  so  ordered. 


Missouri  Pao.  By.  Co.  v,  Johnson. 
{Supreme  Court  of  Texas.    April  27, 1888.) 

1.  EvTDENCB — Book  Entries. 

Where  plaintiff  and  his  elerk  testify  that  one  or  the  other  of  them  weighed  the 
wheat  taken  in  at  plaintiff's  elevator,  and  set  down  the  correct  weight  in  the  "scale- 
hook,  *'  from  which  tickets  were  torn  off,  and  given  to  the  farmers,  and,  from  the 
stubs,  correctly  transcribed  the  weights  into  the  day-book,  suoh  book  i»  admissi- 
ble in  evidence  to  prove  the  amount  of  such  weights. 

2.  S^MB. 

Where  plaintiff^s  clerk  testifies  that  he  weighed  the  grain  taken  in  at  an  elevator, 
and  set  the  weights  down  in  a  scale-book,  from  which  he  made  a  daily  report  to  hia 
employer,  who  entered  the  same  in  his  day-book,  such  day-book  is  not  admissible 
to  prove  the  amount  of  such  weights,  as  the  clerk  did  not  testify  that  he  entered  the 
weights  correctly,  or  made  a  correct  report  thereof. 
&  Partnership— What  Constitutes— Agent — Profits  in  Lieu  of  Salary. 

A  person  who  employes  another  as  his  agent  in  a  particular  business,  and  agrees 
to  give  him  a  part  of  the  net  profits  thereof  as  a  salary,  does  not  thereby  make 
him  his  partner.    Buzard  v.  Barikj  2  S.  W.  54,  followed.* 

Appeal  from  district  court,  Collin  county. 

Brown  &  Ganter^  for  appellant.    K»  R,  Craig,  for  appellee. 

Gaines,  J.  This  suit  was  brought  by  appellee  to  recover  of  appellant  the 
value  of  certain  wheat  delivered  by  appellee  to  appellant  for  transportiition, 
and  alleged  to  have  been  lost  in  transit.  The  claim  was  that  each  consign- 
ment as  delivered  to  the  consignee  fell  shoi*t  of  the  amount  actually  received 
by  the  company  for  transportation.  In  making  out  his  case,  it  became  nec- 
essary, upon  the  trial,  for  plaintiff  to  show  the  actnal  weights  of  the  wheat 
placed  by  him  in  defendant's  cars;  and  in  order  to  do  this  he  was  permitted 
to  read  from  his  books  the  account  kept  by  him  with  the  defendant  of  the 
amounts  of  the  several  consignments  of  wheat  delivered,  and  also  to  offer  the 
books  in  evidence.  This  was  objected  to  by  counsel  for  the  defendant,  and  an 
exception  taken  to  the  ruling.  The  plaintiff,  preliminary  to  the  introduction 
of  this  evidence,  testified  that  the  wheat  was  shipped  from  two  points, — Mo- 
Kinney  and  Farmei*sville;  that  he  attended  to  the  business  at  McKinney  in 
person,  in  connection  with  W.  B.  Harrison,  his  clerk, or  agent;  that  the  books 
were  kept  there;  and  that  one  D.  P.  Johnson,  as  his  agent  at  Farmersville,  at- 
tended to  the  weighing  and  shipping  the  produce  from  that  point.  It  was  also 
proved  by  the  testimony  of  plaintiff  himself,  and  of  W.  B.  Harrison,  that  much 
of  the  wheat  was  weighed  from  the  wagons,  and  the  weights  entered  upon  a 
book,  known  as  a  "seal e-book,*'  both  upon  a  stub  and  a  ticket,  and  that  the 
tickets  torn  off,  and  delivered  to  the  wagoners,  the  stubs  being  retained;  and 
that  the  entries  in  the  book  offered  in  evidence  were  made  from  the  stubs  of 
"scale- book."  A  portion  was  weighed,  however,  into  the  cars  from  a  store> 
house;  but  a  memorandum  of  the  weights  was  retained,  and  entered  in  the 
same  manner  upon  the  book  of  accounts.  These  witnesses  also  testified  that 
either  the  one  or  the  other  of  them  weighed  all  the  wheat  that  was  shipped  from 
McKinney;  that  the  weights  were  correctly  taken  down  on  the  scale-book,  and 
were  entered  each  day  into  the  l>ook  which  was  offered  in  evidence.  Each 
of  these  witnesses  testified  that  the  entries  made  by  him  in  the  account- 
book  were  correct.  The  plaintiff  also  introduced  D.  P.  Johnson  as  a  witness. 
From  his  testimony  it  appeared  that  the  wheat  at  Farmersville  was  weighed 
in  the  same  manner  as  at  McKinnej;  that  be  entered  memoranda  of  the 


1  See  note  at  end  of  case. 
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weights  upon  a  scale-book,  which  were  copied  into  an  invoice-book,  and  that 
a  copy  from  the  invoice-book  was  sent  each  day  to  the  plaintiff  at  McKin- 
ney.  He  did  not  testify  that  the  weights  entered  u[)on  the  stubs  were  conect, 
or  that  they  wf*re  correctly  copied  into  the  invoice-b(X)k.  It  was  proved  that 
the  scale-books  containing  the  memoranda  on  the  stubs  had  been  lost  or  de- 
stroyed. 

The  introduction  of  shop-books  as  original  evidence  of  indebtedness  grew 
out  of  the  necessity  of  affording  small  shop-keepers  and  dealers  who  kept  no 
clerks  the  means  of  proving  their  accounts.  Not  being  allowed  to  testify  at 
common  law  in  their  own  cases,  they  were  permitted  to  introduce  their  books 
of  original  entries  in  order  to  establish  the  items  of  their  claim,  after  having 
sworn  to  their  correctness,  and  proved  by  the  testimony  of  disinterested  per- 
sons who  had  dealt  with  them  that  their  books  were  correctly  kept.  As  to 
what  are  books  of  original  entry  there  has  been  some  diversity  of  opinion 
among  the  courts.  It  seems,  however,  pretty  well  established  that  the  first 
permanent  records  of  the  transactions  by  the  creditor  are  to  be  deemed  orig- 
inal entries,  if  made  within  a  short  time  after  the  transactions  themselves,  al- 
though the  items  may  have  been  previously  entered,  as  a  temporary  assistani-e 
to  the  memory,  upon  some  slate,  book,  paper,  or  other  substance  not  intended 
to  be  preserved.  In  an  old  case  this  court  admitted  the  rule  generally  recog- 
nized in  the  courts  of  this  country,  but  strongly  animadverted  upon  it  as  a 
dangerous  innovation  of  the  principles  of  the  common  law,  and  refused  to  ex- 
tend it,  in  case  of  a  merchant's  account,  beyond  such  articles  as  are  usually  sold 
by  a  merchant  in  course  of  his  business.  Cole  v.  Dial,  8  Tex.  347.  It  is 
usually  confined  to  accounts  for  labor  performed,  or  to  goods  sold  by  regular 
dealers  in  merchandise.  Since  the  passage  of  the  statute  which  permits  par- 
ties to  testify  in  their  own  cases  there  is  less  reason  for  the  extension  of  the 
doctrine  than  before  existed.  But  we  are  of  the  opinion  that  so  much  of  the 
account  from  the  books  introduced  in  this  case  as  pertained  to  the  wheat 
shipped  from  McKinney  was  atlmissible  on  a  different  ground.  The  witnesses 
jis  to  these  transactions  testified  of  their  own  personal  knowledge.  They  swore, 
in  substance,  that  they  weighed  the  wheat,  or  saw  it  weighed,  and  that  the 
weights  were  correctly  set  down  in  the  scale-book,  and  correctly  entered  in 
the  account-book  from  the  scale-book.  Such  entries  as  were  not  made  by  the 
one  were  made  by  the  other,  and  each  testified  that  the  entries  made  by  him 
were  correct.  We  think  this  was  legitimate  evidence,  tending  to  establish 
that  the  weights  shown  in  the  book  of  accounts  were  correct.  A  witness  who 
takes  a  memorandum  of  a  transaction,  and  copies  it  himself,  is  certainly  com- 
petent to  prove  the  copy  if  the  original  be  lost.  If  he  takes  down  a  correct 
statement  of  the  weights  of  small  parcels  of  grain,  and  adds  them  up,  and  en- 
ters them  in  an  account-book  at  the  end  of  each  day,  as  appears  to  have  been 
done  in  this  case,  he  ought  to  be  able  to  say  whether  the  entries  last  made  are 
correct  or  not,  and  we  do  not  see  why  he  should  not  be  permitted  to  testify  to 
the  fact.  If  he  knows  that  the  numbers  were  correctly  set  down  in  the  orig- 
inal memorandum,  and  correctly  added,  and  the  sum  or  sums  correctly  en- 
tered in  a  book  of  accounts,  the  conclusion  is  inevitable  that  the  last  entry 
correctly  represents  the  total.  It  may  be  that,  as  a  general  rule,  if  a  witness, 
after  refreshing  his  memory  from  a  contemporaneous  writing,  can  speak  from 
his  memory,  the  wrj^ing  is  not  admissible  in  evidence.  But,  if  the  writing 
be  an  account  consisting  of  a  mass  of  figures,  he  may  refer  to  the  paper  if  he 
knows  it  is  correct,  and  testify  from  it;  and  we  see  no  reason  why  it  should 
not  be  introduced, — not  a«  original  evidence,  but  as  showing  distinctly  the 
specific  account  to  which  he  has  testified.  Whitew.  Ambler,  8  N.  Y.  170;  In- 
surance Co.  V.  Weide,  6  Wall.  680;  Abb.  Tr.  Ev.  321.  Here  it  was  proved 
that  the  accounts  which  were  offered  from  the  books  consisted  of  entries  made 
from  the  scale-book  at  the  end  of  each  day's  transaction,  and  that  the  scale- 
book  had  been  lost  or  destroyed;  and  we  are  therefore  of  the  opinion  that  the 
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book  was  properly  admittecj  as  tending  to  prove  the  weights  of  the  wheat 
which  was  shipped  from  McKinney. 

But  as  to  tiie  items  of  tlie  account  which  related  to  the  Farmersville  con- 
signments a  different  case  is  presented.  It  is  apparent  that  neither  tlie  plain- 
tiff nor  Harrison,  who  made  these  entries,  had  any  personal  knowledge  of  tlie 
correctness  of  these  items.  Tbey  were  made  from  copies  from  tlie  invoice- 
book  sent  to  them  by  the  Farmersville  agent,  and  it  may  be  true  that  this  was 
done  in  due  course  of  business.  The  invoice  entries  were  made  from  the  stubs. 
The  agent  Johnson  was  sworn  in  the  case,  and  did  not  testify  that  he  weighed 
the  wheat  correctly,  or  that  the  weights  were  correctly  entered  on  the  stubs, 
or  correctly  copied  into  the  invoices.  He  testified  he  weighed  the  wheat,  and 
that  the  course  of  business  was  to  make  the  entries  on  the  stubs,  and  from 
them  to  make  the  invoices,  and  to  send  copies  daily  to  his  principal  at  Mc- 
Kinney.  As  to  the  transactions  by  him  the  books  at  McKinney  contained  the 
fourth  entry,  and  cannot,  in  our  opinion,  in  any  sense  be  deemed  the  book  of 
original  entries.  Plaintiff  and  Harrison,  who  made  the  entries  in  the  ac- 
count book  from  the  copies  of  the  invoice  sent,  did  not  know  of  the  correct- 
ness of  these  copies,  and  their  correctness  was  not  otherwise  proved.  As  to 
these  items  so  entered  the  account  was  not  proved,  and  it  should  to  that  ex- 
tent have  been  excluded  from  the  jury.  For  the  error  of  the  court  in  admit- 
ting the  plaintiff  to  testify  from  the  book  as  to  the  Farmersville  transactions, 
and  in  admitting  the  book  in  evidence  as  to  them,  the  judgment  must  be  re- 
versed. 

In  Buzard  v.  Bank,  67  Tex.  83,  2  8.  W.  Rep.  54,  this  court  held  that  a  per- 
son who  employed  another  as  his  agent  in  a  particular  business,  agreeing  to 
give  him  a  part  of  the  net  profits  as  a  salary  for  his  services,  did  not  thereby 
make  him  a  partner.  It  follows  that  the  court  below  did  not  err  in  holding 
that  Harrison  was  not  the  partner  of  plaintiff  in  the  business  that  gave  rise 
to  this  suit. 

The  other  questions  presented  by  the  assignment  of  error  are  not  likely  to 
arise  upon  another  trial,  and  we  therefore  decline  to  answer  them. 

For  the  error  pointed  out  the  judgment  is  reversed,  and  the  cause  remanded. 

NOTE. 

Pabtnkrship— What  Constitutes.  No  lest  can  be  laid  down  which  will  determine 
with  absolute  and  unerring  certainty  the  question  of  what  constitutes  a  partnership. 
Blair  v.  Sbaeffer,  38  Fed.  Rep.  218.  A  valid  partnership  may  be  constituted  without 
any  deed,  writing,  or  other  formality.  Marsh  v.  Davis,  (Kan.)  6  Pac.  Rep.  612.  A  shar- 
ing in  the  profits  is  prima  fajde  evidence  of  a  partnership,  but  it  is  by  no  means  con- 
clusive. Blair  v.  Sbaeffer,  33  Fed.  Rep.  218:  Meehan  v.  Valentine,  29  Fed.  Rep.  276; 
Bank  v.  Altheimer,  (Mo.)  8  S.  W.  Rep.  858.  Where  two  persons  agree  to  engage  in  the 
prosecution  of  a  lawful  continuing  business,  each  to  furnish  a  portion  of  the  capital 
stock,  and  to  share  in  the  profits  and  losses  thereof,  they  are  partners.  Kingsbury  v. 
Tharp,  (Mich.)  28  N.  W.  Rep.  74.  But  a  mere  participation  in  the  profits  and  losses  of  a 
business  does  not  necessarily  constitute  a  partnership.  Clifton  v.  Howard,  (Mo.)  1  S. 
W.  Rep.  29;Holbrook  v.  O'Beme,  (Iowa,)  9  N.  W.  Rep.  291;  WUcox  v.  Matthews, 
(Mich. )  6  N.  W.  Rep.  215.  Participation  in  the  profits,  or  the  right  to  participate  therein, 
is  not  an  unvariable  test  of  a  partnership,  even  as  to  creditors.  A  person  not  actually 
engaged  in  the  business  as  a  partner,  and  not  holding  himself  out  as  a  partner,  cannot 
be  neld  for  debts  incurred  in  the  business,  unless  by  virtue  of  some  contract,  express  or 
implied,  on  bis  part,  in  legal  effect  creating^,  as  between  him  and  the  persons  actually 
carrying  on  the  business,  the  relation  of  principal  and  agent.  Wild  v.  Davenport,  {^. 
J.)  7  Atl.  Rep.  295.  Merely  sharing  in  profits,  where  third  part)^s  have  not  been  legiti- 
mately led  to  believe  in  the  existence  of  a  partnership,  does  not  create  a  partnership  as 
to  them,  unless  there  was  one  in  fact.  Col  well  v.  Britten,  (Mich.)  26  N.  W.  Rep.  538; 
Beecher  v.  Bush,  (Mich.)  7  N.  W.  Rep.  785.  But  it  is  said,  as  a  general  rule,  participa- 
tion in  the  profits  of  a  business  constitutes  a  partnership  as  to  third  persons,  as  the  re- 
ceiving of  profits  diminishes  the  fund  upon  wnich  creditors  have  a  right  to  rely  for  the 
payment  of  their-  debts.  Oppenheimer  v.  Clemmons,  18  Fed.  Rep.  886.  If  there  is  no 
partnership  inter  se,  there  can  be  none  as  to  third  persons,  Parchen  v.  Anderson,  (Mont.) 
5  Pac.  Rep.  558;  unless  a  party,  by  his  acts,  has  put  himself  in  such  a  position  that  he 
is  estopped  from  denying  that  he  is  a  partner.  Id. ;  Kritzer  v.  Sweet,  (Mich.)  24  N.  W. 
Hep.  764;  Baldy  v.  Brackenridgc,  (La.)  2  South.  Rep.  410;  Cirkel  v.  mils,  (Minn.)  31 
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N.  W.  Rep.  518.  It  is  said  that  the  true  test  of  a  partnership  is  whether  there  is  such 
a  participation  in  or  sharing  of  the  profits  as  to  constitute  the  relation  of  principal  and 
agent  between  the  person  taking  the  profits  and  those  actually  carrying  on  the  business. 
Parchen  v.  Anderson,  (Mont.)  5  Pac.  Kep.  588. 

Two  firms  may  be  treated  as  individual  partners  in  a  conjoint  firm  if  such  be  the  ob- 
vious Intention  of  the  parties.  In  re  Hamilton,  1  Fed.  Rep.  800.  An  agreement  between 
two  firms  that  one  should  furnish  the  necessary  money  for  the  manufacture  of  certain 
articles,  and  the  other  do  the  work,  make  the  sales,  pay  back  the  money  to  the  first  firm, 
and  divide  the  profits,  does  not  constitute  the  members  of  the  first  and  second  firms  a 
oopartnership.  Clark  v.  Barnes,  (Iowa,)  34  N.  W.  Rep.  419.  A  partnership  between  in- 
dividuals ana  a  second  partnership  constitutes  all  members  of  the  second  partnership 
members  of  the  first.  Meyer  v.  Krohn,  (111.)  2  N.  E.  Rep.  4d5.  Although  A.  may  be  in- 
terested with  B.  in  his  i*^.lerest  in  a  partnership  consisting  of  B.  and  two  others,  that 
does  not  make  him  a  inember  of  said  last-mentioned  partnership.  Bybee  t.  Hawkett, 
13  Fed.  Rep.  649.  Compensation  of  an  employe  made  aependent  on  profits  does  not  con- 
stitute a  partnership.  Nicholaus  v.  Thielges,  (Wis.)  7  N.  W.  Rep.  341.  See,  also,  as  te 
what  constitutes  a  partnership:  Bloomfield  v.  Buchanan,  (Or.)  8  Pac.  Rep.  912;  Cogs- 
well V.  Wilson,  (Or.)  4.  Pac.  Rep.  1130:  Higgins  v.  Armstrong.  (Colo.)  10  Pac.  Rep.  233; 
King  V.  Remington,  (Minn.)  29  N.  W.  Rep.  362;  Bohrer  v.  Drake,  (Minn.)  23  N.  W.  Rep. 
840,  Hunt  V.  Erikson,  (Mich.)  Id.  882;  Crow  v.  Green,  (Pa.)  5  Atl.  Rep.  23:  Buzard  v. 
Bank,  (Tex.)  2  8.  W.  Rep.  54;  Morrill  v.  Spurr,  (Mass.)  9  N.  B.  Rep.  580;  McDonald  v. 
Clough,  (Colo.)  14  Pac.  Rep  121;  Whiting  v.  Leakin,  (Md.)  7  AU.  Rep.  688;  Teas  v. 
Woodruff,  (N.  J.)^10  Atl.  Rep.  89*^;  Marbut  v.  Moore,  (GaO  4  8.  E.  Rep.  883;  Kelley  v. 
BoumejJOr.)  16  Pac.  Rep.  40;  RockafeUow  v.  Miller,  (N.  Y.)  14  N.  E.  Rep.  488;  Nlcho- 
laus  V.  Thielges,  (Wis.)  7  N.  W.  Rep.  841;  Aultman  v.  Fuller,  (Iowa,)4  «.  W.  Rep.  809; 
Rosenfield  v.  Haight,  (Wis.)  ION.  W.  Rep.  878;  Richards  v.  GrinneU,  (Iowa,)  18  N.  W. 
Rep.  668;  Kerrick  v.  Stevens,  (Mich.)  2a N.  W.  Rep.  888;  Edson  v.  Gates,  (Mich.)  6  N. 
W.  Rep.  645;  Thayer  v.  Augustine,  (Mich.)  20  N.  W.  Rep.  898;  Beecher  v.Bush,(Mich.) 
7  N.  W;  Rep.  785;  In  re  Hamilton,  1  Fed.  Rep.  800. 


Webb  et  al.  t>.  Burnet  et  ux. 
{Supreme  Court  of  Texas.    March  20, 1888.) 

1.  DBBD—CoNsroERATiON— Precedent  Indebtedness. 

Where  defendant  had  been  plaintiffs'  collecting  agent,  and  to  secure  them  for 
moneys  not  accounted  for  by  him  conveyed  his  homestead  to  them,  such  precedent 
indebtedness  is  a  valuable  consideration  between  the  parties,  and  to  give  validity 
to  the  deed  no  additional  consideration  need  be  shown  to  have  passed  to  defendant's 
wife,  who  joined  in  the  conveyance. 

9.  Same— AcKNOWLBDGMBNT  OF  Wipe— Fbaudulemt  Representations  of  Hdsbaitd— 
Bona  Fide  Purchaser. 

A  husband's  representation  to  his  wife  that  a  deed  of  conveyance  was  a  mere 
mortgage  on  an  unimproved  portion  of  their  homestead,  in  order  to  induce  her  to 
sign  it,  and  the  notarv's  neglect  to  explain  the  nature  of  the  instrument  on  the 
wife's  privy  examination,  will  not  affect  the  rights  of  a  hcma  fide  purchaser  who 
was  ignorant  of  such  facts. 

8.  Same— Certificate  op  Notary— Impeachment. 

The  truth  of  an  officer's  certificate  of  a  married  woman's  privy  examination  and 
acknowledgment  to  a  deed  can  only  be  impeached  where  the  c^sidoration  is  so 
grossly  inadequate  and  unreasonable  as  to  excite  suspicion  of  unfairness  and  undue 
influence,  and  put  the  purchaser  upon  inquiry. 

Commissioners*  decision.  Appeal  from  district  court,  Madison  county;  N". 
6.  Kittrkll,  Judge. 

Action  in  the  nature  of  trespass  to  try  title,  brought  by  J.E.  Webb  against 
M.  W.  Burney  and  his  wife,  B.  I.  Burney,  to  recover  110  acres  of  land,  and 
rents.  Afterwards  M.  L.,  G.  N.,  and  N.  B.  Cole,  constituting  the  firm  of 
Cole  Bros.,  made  themselves  parties  plaintiff  as  warrantors  of  G.  E.  AVebb. 
The  issue  made  by  the  pleadings  was  as  to  whether  a  deed  absolute  on  its 
face,  executed  by  Burney  and  wife  to  Cole  Bros.,  July  18, 1885,  was  intended 
as  a  mortgage,  or  a  deed.  Mrs.  Burney  alleged  that  the  land  was  her  home- 
stead at  the  time  the  deed  was  executed,  and  at  the  tim6  of  her  answer;  that 
her  husband  represented  to  her  that  the  deed  was  a  mortgage  upon  an  unim- 
proved portion  of  the  homestead  tract  to  secure  a  debt  due  by  her  husband  to 
Cole  Bros.,  and  threatened  to  abandon  her  if  she  refused  to  sign  the  deed;  and 
that  he,  with  full  knowledge  on  the  part  of  Cole  Bros.,  so  practiced  a  fraud  on 
her  in  procuring  her  to  sign  the  conveyance;  that  the  notar/  who  took  her 
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acknowledgment  also  practiced  a  fraud  upon  her  in  that  he  did  not  read  and 
explain  the  deed  to  her;  that  the  deed  was  without  consideration,  it  being  an 
antecedent  debt  of  her  husband  less  than  $300,  and  that  the  land  was  wurth 
$700.  She  charged  Cole  Bros,  witli  full  knowledge  of  all  the  facts.  Burney 
adopted  the  answer  of  his  wife  except  that  portion  of  it  whicli  charged  him 
with  practicing  a  fraud  upon  her.  Plaintiffs  replied  that  the  deed  was  an 
absolute  deed,  and  not  a  mortgage;  that  the  consideration  was  notes  and 
accounts  placed  in  the  liands  of  Burney  by  them  of  the  value  of  $537,  which 
he  had  appropriated.  Defendants  answered  that  the  claims  were  wort  hless,  and 
that  Burney  was  to  have  one-half  of  the  amount  collected  on  them;  that  he 
collected  $375;  that  plaintiffs.,  Cole  Bros.,  chiimed  full  face  value  of  the  claims ; 
that  he  could  not  settle  with  them,  and  the  deed  was  executed  to  secure  them 
in  the  amount  due  them.  The  case  was  tried  by  the  judge,  who  gave  judg- 
ment for  defendants,  and  phnntiffs  appealed. 

/.  F.  Randolph  and  /.  E,  Bailer,  for  appellants.  Abercrombie  <fe  Ran^ 
dolph,  for  appellees. 

CoLLARD,  J.  The  issue  of  fact  as  to  whether  the  deed  by  Burney  and  wife 
to  Cole  Bros,  was  intended  by  the  parties  to  be  a  mortgage  does  not  seem  to 
have  been  decided  by  the  trial  judge.  His  finding  of  fact  upon  the  question 
is  as  follows:  "(19)  That  the  moving  inducement  to  Burney  was  a  fear  of 
prosecution;  and  that  he  was  not  indebted  or  in  default  to  such  an  amount  as 
was  claimed;  and  that,  when  the  deed  was  made,  the  real,  actual  intention 
was  that  it  should  stand  as  a  security  for  the  debt, — ^the  consideration,  the 
value  of  the  property,  the  demand  for  security  only,  the  unwillingness  of  Cole 
Bros,  to  tiike  land,  the  unsettled  condition  of  accounts  between  the  parties, 
the  fact  that  they  had  advised  him  to  sell  the  place,  and  raise  the  money, — all 
showing  that  it  was  not  the  intention  that  he  should  actually,  in  fact,  surren- 
der the  property  in  fee  to  tliem,  or,  in  other  words,  that  the  parties  to  the 
contract  did  not  both  so  agree  and  understand,  notwithstanding  the  character 
of  the  deed."  The  conclusions  of  law  upon  the  question  are  not  predicated 
upon  a  finding  that  the  deed  was  intended  by  the  parties  as  a  mortgage. 
They  are.  "(1)  Tliat,  if  the  deed  was  other  than  a  bona  fide  deed,  it  was  void. 
(2)  That,  if  the  deed  was  intended  as  a  deed  in  fact,  no  consideration  passed 
to  the  wife,  and  no  adequate  consideration  passed  to  Burney  or  his  wife,  and 
nothing  of  value  was  surrendered  by  Cole  liros.  for  the  deed."  It  seems  the 
judge  purposely  left  the  issue  of  deed  or  mortgage  undecided,  unless  it  may 
be  inferred  that  his  opinion  was  that,  if  one  of  the  parties  did  not  understand 
the  instrument  to  be  an  absolute  deed,  it  would  not  be  such  deed.  Parol  evi- 
dence is  admi^ible  to  prove  that  a  deed  absolute  on  its  face  was  intended  by 
the  parties  as  a  mortgage;  but  both  the  parties  must  so  intend  or  agree, 
otherwise  the  instrument  will  be  what  it  purports  to  be.  Davis  v.  Brewster^ 
59  Tex.  93.  It  is  safe  to  conclude  that  the  court  left  the  question  undecided, 
and  that  his  decision  was  made  upon  other  grounds.  This  issue  should  have 
been  distinctly  decided. 

He  concludes  that  Mrs.  Burney,  under  the  circumstances  of  the  case,  could 
go  behind  her  acknowledgment  as  certified  to  by  the  notary,  and  show  that  in 
fact  no  such  acknowledgment  was  taken;  that  there  was  no  privy  examina- 
tion; that  she  understood  from  her  husband  that  the  instrument  was  a  mort- 
gage upon  an  unimproved  portion  of  the  land;  and  that  the  notary  did  not 
read  or  explain  the  deed  to  her,  or  in  any  respect  comply  with  the  law  in  such 
cases.  The  court  so  found  tlie  facts,  and  also  that  there  was  no  consideration 
paid  to  Mrs.  Burney  for  the  conveyance,  and  no  adequate  consideration  paid 
to  Burney.  These  conclusions  of  the  court  are  brought  in  question  by  the 
errors  assigned.  It  was  in  evidence  by  Burney,  his  wife,  and  their  son  that 
all  the  ofiicer  did  in  taking  the  acknowledgment  was  to  ask  her  if  her  hus- 
band had  explained  the  paper  to  her.     She  also  swore  that,  before  the  signing 


Digitized  by  VjOOQIC 


Tex.]  WBBB  V.  BURNEY.  843 

by  her,  her  husband  told  her,  out  of  the  hearing  of  the  notary,  that  the  instru- 
ment was  only  a  mortgage  on  unimproved  land,  and  did  not  touch  the  home- 
stead, and  asked  her  to  sign;  that  she  refused,  and  he  said  it  would  be  his 
ruin  if  she  did  not,  and  threatened  to  abandon  her.  Burney  corroborated  her 
in  this,  except  the  statement  that  it  would  be  his  ruin  if  slie  refused  to  sign. 
The  instrument  purported  to  be  a  deed, — an  absolute  conveyance  of  the  home- 
stead for  $375.  The  acknowledgment  of  Mrs.  Burney,  as  certified  to  by  the 
notary,  is  in  the  usual  form  as  required  in  a  conveyance  by  a  married  woman 
of  the  homestead.  And  in  such  condition  the  deed  was  handed  to  Cole  Bros,, 
tliey  being  ignorant  of  any  threats  or  statements  of  Burney  to  his  wife,  and 
of  any  defect  in  the  acknowledgment.  The  notary  swore  tliat  the  law  was 
strictly  complied  with.  In  such  case,  taking  the  evidence  most  strongly  in 
favor  of  Mrs.  Burney,  unless  there  are  facts  which  take  this  case  out  of  the 
rule  as  established  by  numerous  decisions  of  the  supreme  court  of  this  state, 
the  acknowledgment  as  certified  to  must  be  held  good.  Pierce  v.  Fort,  60 
Tex.  464;  Henderson  v.  Tetry,  62  Tex.  284;  Pool  v.  Chase,  46  Tex.  210;  Will- 
iama  v.  Pouns,  48  Tex.  144.  It  is  contended  by  appellees  that  there  was  no 
valuable  and  adequate  consideration  for  the  deed,  and  that  this  would  author- 
ize the  wife  to  impeach  the  certificate  of  acknowledgment.  There  are  expres- 
sions in  some  of  the  cases  which  indicate  that  there  must  be  a  valuable  and 
adequate  consideration  paid  by  the  grantee  in  order  to  prohibit  the  wife  from 
impeiiching  the  certificate.  Waltee  v.  Weaver,  57  Tex.  571;  Davis  v.  Ken- 
nedy, 58  Tex.  519.  In  Wiley  y.  Prince,  21  Tex.  640,  Chief  Justice  Hemphill 
expressed ' doubt  as  to  the  applicability  of  the  rule,  where  the  wife  becomes  a 
surety,  by  mortgage  of  her  separate  estate,  for  an  antecedent  debt  o.  the  hus- 
band. These  questions  have  not,  however,  heretofore  been  discussed  by  our 
court.  They  have  been  mentioned  in  a  general  way,  and  the  rule  stated  to 
be  that,  where  there  is  a  valuable  and  adequate  consideration  paid  by  the  pur- 
chaser, the  certificate  of  acknowledgment  by  the  wife  is  conclusive  of  the 
facts  therein  stated  where  the  purchaser  has  acted  in  good  faith.  It  is  true  a 
precedent  debt  would  not  be  considered  a  valuable  consideration  so  as  to  make 
one  an  innocent  purchaser  as  against  a  prior  unrecorded  deed.  It  is,  how- 
ever, a  valuable  right  between  the  parties,  and,  when  they  contract  with  ref- 
erence to  its  discharge  as  a  consideration  for  property  conveyed,  as  between 
the  contracting  parties  it  would  be  a  good  and  valuable  consideration.  A 
debt  surrendered  or  discharged  is  a  right  lost  on  one  side,  and  a  benefit  con- 
ferred on  the  other.  We  do  not  believe  our  courts,  in  speaking  of  the  neces- 
sity of  a  valuable  consideration  in  connection  with  the  inviolability  of  the 
officer's  certificate  of  a  married  woman's  acknowledgment,  used  the  expres- 
sion in  the  sense  in  which  it  is  used  in  respect  to  innocent  purchasers  acquir- 
ing property  without  notice  of  a  prior  deed. 

But  it  is  insisted  the  consideration  must  not  be  inadequate;  that,  if  it  is,  the 
wife  can  show  that  the  certificate  of  the  officer  is  false,  notwithstanding  the 
innocence  and  good  faith  of  the  purchaser.  Inadequacy  of  price  doe^i  not  mean 
inequality  of  value.  It  means  such  gross  inequality  Jis  would  shock  the  con- 
science, and  arouse  suspicions  as  to  the  honesty  of  the  transaction.  1  Story,  Eq. 
Jur.  §§  245-249;  1  Wait,  Act.  &  Def.  94, 95;  3  Wait,  Act.  &  Def.  168;  2  Wait, 
Act.  <&  Def.  500,  501,  502.  Where  there  is  palpable  and  gross  inequality  in  a 
bargain,  courts  will  carefully  scrutinize  the  conduct  of  the  parties  to  ascertain 
if  tliere  was  fniud,  imposition,  and  undue  influence,  and  if  it  be  found,  though 
slight,  relief  will  be  granted.  In  cjise  of  a  married  woman's  deed,  if  it  appear 
that  the  consideration  is  so  grossly  inadequate  as  to  raise  a  suspicion  that  she 
did  not  understand  the  transaction,  or  that  she  certiiinly  would  not  voluntarily 
have  consented  to  it  upon  the  terms  expressed,  the  grantee,  otherwise  inno- 
cent, might  be  presumed  to  know  or  suspect  that  she  had  not  willingly  con- 
tracted, or  that  some  undue  influence  had  been  exercised  over  her  to  induce 
her  to  contract.    In  such  case  it  would  be  the  duty  of  the  purchaser  to  in- 
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quire,  and  learn  the  true  condition  of  affaire,  and  in  such  case  the  certificate 
of  tlie  oflacer  could  be  impeached,  and  shown  to  be  false.  The  court  found 
that  no  adequate  consideration  passed  to  Burney  or  his  wife,  and  that  Cole 
Bros,  surrendered  notliing  of  value  for  the  deed.  It  seems  the  court  acted 
upon  the  impression  that,  as  Bnrney  was  insolvent,  a  d4bt  against  him  would 
not  constitute  a  valuable  consideration,  and,  possibly  for  the  same  reason, 
that  it  was  not  an  adequate  consideration.  At  all  events  it  does  not  satisfac- 
torily appear  from  the  evidence,  and  the  conclusions  filed,  that  the  court  was 
of  opinion  that  the  consideration  was  so  shockin<;ly  inadequate  as  to  require 
Cole  Bros,  to  ascertain  if  Mrs.  Burney  had  willingly  signed  and  acknowledged 
the  deed. 
We  therefore  conclude: 

1.  That  the  mere  fact  that  Burney  Imposed  upon  his  wife,  and  by  misrep- 
resentations induced  her  to  sign  the  deed,  coupled  with  the  fact  (if  it  existed) 
that  the  notary  did  not  comply  with  the  law  in  taking  her  acknowledgment, 
could  not  affect  the  rights  of  Cole  Bros,  under  the  deed,  they  being  ignorant 
of  the  facts. 

2.  That  the  precedent  debt  of  Burney  to  Cole  Bros,  was  a  valuable  consid- 
eration between  the  parties,  and  that  no  additional  consideration  need  be 
shown  to  have  passed  to  Mrs.  Burney  to  give  validity  to  the  deed. 

3.  That  when  the  consideration  of  a  deed  by  a  married  woman  is  so  grossly 
inadequate  and  unreasonable  as  to  excite  suspicion  of  unfairness  and  undue 
influence,  or  of  want  of  willingness  to  execute  the  same,  the  purchaser  would 
be  put  upon  inquiry  as  to  the  truth  of  the  certificate  of  her  privy  examination 
and  acknowledgment,  and  that  in  such  case  she  could  show  its  falsity.  The 
findings  of  the  court  not  being  satisfactory  to  us  that  such  was  his  conclusion, 
there  was  no  suflScient  reason  shown  to  warrant  Mrs.  Burney  in  impeaching 
the  certificate  of  her  acknowledgment,  and  for  this  reason  the  judgment  of 
the  court  below  should  be  reversed,  and  the  cause  remanded  for  a  new  trial. 

Stayton,  C.  J.  Report  of  commission  of  appeals  examined,  opinion 
adopted,  judgment  revereed,  and  cause  remanded. 


Catlett  et  al,  v,  Starr  et  ah 
(Supreme  Court  of  Texas,    April  17, 1888.) 

Deeds— Description — Sufficiency. 

In  trespass  to  try  title  it  is  no  objection  to  the  admissibility  in  evidence  of  a  deed 
that  the  lands  conveyed  thereby  are  described  as  "400  sections,  making  about  256,- 
000  acres,  situated  in  the  land-districts  of  M.  &  B.,  located  and  surv^ed  by  H.  W., 
surveyor,  the  field-notes  of  the  survey  of  which  are  on  file  in  the  rocord  office  at  A., 
to  which  reference  is  hereby  made  for  greater  certainty,  being  the  same  lands  to 
which  the  said  company  is  entitled  as  a  bonus  •  ♦  ♦  for  completion  of  its  first 
25  mUes  of  railroad  ;^  as,  by  a  reference  to  the  field-notes,  the  identity  of  the  lands 
can  be  correctly  ascertainea. 

Same — Execution— By  Cokporation— Presumption — Absbncb  of  Seal. 

Where  a  certified  copv  of  a  deed  conveying  property  of  a  railway  company  to  its 
stockholders,  and  recoraed  for  about  a  quarter  of  a  century,  is  produced  in  evidence, 
and  not  objected  to  as  being  a  copy,  and  it  concludes:  "In  witness  whereof  the 
♦  ♦  ♦  company  has  executed  this  deed  by  the  vice-president  thereof,  acting  in  the 
absence  of  the  president,  signing  his  name  thereto,  and  the  secretary  thereof  coun- 
tersigning it,  and  annexing  the  corporate  seal, "  but  no  seal  was  attached,  the  stock- 
holders never  objecting  to  the  validity  of  such  conveyance,  the  law,  after  such  lapse 
of  time,  will  presume  that  the  deed  was  duly  executed  under  seal,  and,  such  being 
the  case,  that  the  vice-president  had  primafa/ile  authority  to  convey,  thus  throw- 
ing the  burden  of  disproof  on  defendants. 

Mortgage— What  Constitutes— Deed  by  CJorporation  is  Trust  fob  STO0KnoLi>- 

BRS. 

Where  lands  are  conveyed  bv  a  railway  company  to  trustees  in  trust  for  the  sole 
use  and  benefit  of  the  stockholders  named  in  tbes4hedule  to  the  deed,  in  proportion 
to  the  amounts  due  each  of  them,  as  appeared  by  the  sums  attached  to  their  several 
names,  such  deed  containing  no  words  of  defeasance,  and  no  direction  as  to  how  the 
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trust  should  be  executed,  or  the  property  conveyed  made  available  for  the  use  of  the 
beneficiaries,  the  trustees  take  an  absolute  title,  and  the  deed  cannot  be  considered 
in  the  light  of  a  mortgage. 
4.  Trkbpass  to  try  Title— Evidence — ^Debds — ^Failurb  to  Identify  Land. 

In  a  suit  in  trespass  to  try  title  to  two  sections  of  land,  the  plaintiffs  relied  upon 
certain  patents  granted  to  a  railway  company,  and  a  certified  copy  of  a  deed  whereby 
the  company  granted  to  trustees  "400  sections  of  land,  [which  the  plaintiffs  claim  in- 
cluded the  said  two  sections]  situated  in  the  land-districts  of  Milan  and  Bexar,  in  the 
state  of  Texas,  located  and  surveyed  for  the  said  company,  •  ♦  ♦  the  field-notes 
of  the  survey  of  which  are  on  file  in  the  land-office  at  Austin,  Texas,  to  which  refer- 
ence is  hereby  made  for  greater  certainty,  being  lands  to  which  the  said  company  is 
entitled  as  a  bonus.  ♦  «  ♦ »»  HelcL,  that  plaintiffs  must  fail  on  account  of  the  want 
of  identitv  of  the  lands  in  question  as  part  of  the  lands  included  in  above  deed ;  no 
evidence  having  been  offered  on  that  point. 

Commissioners'  decision.    Appeal  from  district  court,  Tom  Green  county. 

Action  in  trespass  to  try  title  to  certain  land  brought  by  A.  li.  Starr  et  al, 
against  Catlett  et  al,,  in  which  plaintiffs  relied  upon  certain  patents  granted 
to  the  Southern  Pacific  Railroad  Company  and  on  a  certified  copy  of  a  convey- 
ance from  the  said  railroad  company  to  trustees  in  trust  for  its  stockholders* 
Judgment  for  plaintiffs.     Defendants  appeal. 

Fowlka  &  Looney,  for  appellants,    F.  jB.  Sexton^  for  appellees. 

Acker,  J.  A.  R.  Starr  and  others  brought  this  suit  against  Catlett  and 
Malin  in  trespass  to  try  title  to  two  sections  of  land  in  Tom  Green  county. 
Defendant  answered  by  plea  of  not  guilty,  and  statutes  of  three  and  live  years' 
limitation.  Plaintiffs  relied  upon  patents  for  the  land  issued  to  the  Southern 
Pacific  Railroad  Company,  July  21,  1862,  and  certified  copy  from  records  of 
Bexar  county  of  a  transfer  purporting  to  have  been  made,  in  the  name  of  tlie 
company,  by  W.  T.  Scott,  vice-president,  and  D.  C.  Wilder,  secretary,  on  the 
7th  day  of  August,  1860,  to  W.  T.  Scott,  M.  J.  Hall,  and  Alexander  Pope, 
trustees  for  the  creditors  of  the  company  named  in  a  schedule  attached  to  the 
conveyance.  The  land  conveyed  is  described  as  follows:  "Four  hundred  sec- 
tions, making  about  the  quantity  of  two  hundred  and  fifty-six  thousand  acres, 
situated  in  the  land-districts  of  Milan  and  Bexar,  of  said  state,  located  and 
surveyed  for  said  company  by  H.  Wickland,  surveyor,  the  field-notes  of  the 
survey  of  which  are  on  file  in  the  land-oflice  at  Austin,  to  which  reference  is 
hereby  made  for  greater  certainty;  being  the  same  lands  to  which  said  com- 
pany is  entitled  as  a  bonus  from  the  state  of  Texas  for  the  completion  of  the 
first  twenty-five  miles  of  the  Southern  Pacific  Railroad."  The  habendum 
clause  is  as  follows:  "To  have  and  to  hold  all  and  singular  the  tracts  herein- 
before described  unto  the  ^aid  W.  T.  Scott,  M.  J.  Hall,  and  Alexander  Pope, 
forever,  in  trust,  however,  for  the  sole  use  and  benefit  of  the  parties  lierein- 
after  named  in  Schedule  A  hereunto  annexed,  and  in  proportion  to  the  amounts 
due  each  of  said  parties,  as  appears  by  the  sums  attached  to  their  several 
names  in  said  schedule."  The  schedule  contains  names  of  a  number  of  cred- 
itors, with  specific  sum  attached  to  each.  The  conveyance  concludes  as  fol- 
lows: "In  witness  whereof  the  Southeru  Pacific  Railroad  Company  has  exe- 
cuted this  deed  by  the  vice-president  thereof,  acting  in  the  absence  of  the 
president,  signing  his  name  hereunto,  and  the  secretary  thereof  countersign- 
ing it,  and  annexing  the  corj)orate  seal,  this  7th  day  of  August,  1860."  The 
conveyance  was  filed  for  record  in  Bexar  county,  September  11, 1860.  Plain- 
tiffs introduced  in  evidence  a  complete  chain  of  title  from  Scott,  Hall,  and 
Pope,  trustees,  to  them,  to  which  there  was  no  objection.  Appellants  ob- 
jected to  the  conveyance  from  Scott,  vice-president,  and  Wilder,  secretary,  ta 
the  trustees,  upon  the  following  grounds:  "Because  said  deed  is  void  for  want 
of  description,  and  is  irrelevant  because  it  does  not  convey  the  land  in  contro- 
versy. Because  it  is  not  the  deed  of  the  Southern  Pacific  Railroad  corpora- 
tion, in  that  it  is  not  shown  that  W.  T.  Scott  was  the  vice-president  of  the 
corporation;  that  it  is  not  shown  that  the  vice-president  had  authority  to  con- 
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vey  the  Innds  of  the  corporation;  and  that  the  deed  is  not  impressed  with  the 
seal  of  the  cor|K)ration.  Because  said  deed  was  not  properly  and  le^Uf 
authenticated  for  record.  Because  it  is  not  a  certifietl  copy  of  tlie  deed  record 
of  tlie  county  wliere  tlie  land  is  situated."  The  objections  were  overruled, 
and  it  is  not  contended  that  the  court  erred  in  tiiis  ruling. 

There  is  no  rule  prescribing  the  order  in  which  evidence  must  be  intro- 
duced. Tliat  is  left  to  the  election  of  the  party  offering  it.  Objections  to 
evidence,  when  offered,  go  to  tlie  competency  or  irrelevancy  of  it.  The  suffi- 
ciency of  the  evidence  is  another  question.  All  of  these  objections  might 
have  been  met  by  extrinsic  evidence.  The  deed  referred  to  the  field-notes  on 
file  in  the  land-office  for  greater  certainty.  It  is  not  claimed  that  the  patents 
introduced  in  evidence  do  not  correctly  describe  the  land.  Certified  copies  of 
the  field-notes  upon  which  these  patents  issued  would  have  shown  whether  or 
not  these  lands  were  part  of  the  400  sections  surveyed  by  Wickland,  to  which 
the  deed  relates;  and  plaintiffs  might  have  proven  that  the  two  sections  in 
controversy  were  part  of  the  land  granted  to  the  Southern  Pacific  Railroad 
Company  for  constructing  its  first  25  miles  of  road.  The  rule  requires  no 
more  than  that  the  description  should  be  so  definite  and  certain,  upon  the  face 
of  the  instrument  itself,  or  by  other  writing  referred  to,  that  the  land  can  be 
identified  with  reasonable  certainty.  Norris  v.  Hunt,  51  Tex.  614.  Plaintiff 
might  have  proven  that  the  officers  were  legally  authorized  to  execute  the 
deed ;  that  the  corporate  seal  was  duly  affixed  to  the  original,  and  that  a  por- 
tion of  the  400  sections  of  land  was  situated  in  Bexar  county;  in  which  event 
the  deed  might  properly  be  recorded  there,  and  a  copy  from  that  record  would 
be  admissible  in  evidence  for  any  purpose,  except  upon  the  question  of  notice 
affecting  title  to  land  in  a  county  other  than  that  where  it  had  been  recorded. 
It  is  alleged  that  the  deed  was  not  properly  authenticated  for  record;  but  we 
fail  to  discover  any  insufficiency  in  that  particular.  We  think  the  court  did 
not  err  in  overruling  the  objections  and  admitting  the  deed. 

But  was  it  necessary  for  plaintiffs  to  meet  all  of  these  objections  by  extrinsic 
evidence?  The  instrument  against  which  the  objections  were  urged,  was  a 
copy.  It  was  not  objected  to  on  that  ground.  It  had  been  recorded  for  about 
a  quarter  of  a  century,  and  recites  that  it  was  executed  by  the  officers  of  the 
company  under  its  corporate  seal.  The  officer  who  recorded  the  original  could 
not  transfer  the  seal  to  the  record.  The  conclusion  and  attestation  clause  re- 
cite that  the  instrument  is  under  the  seal  of  the  corporation.  The  law  re- 
quired such  instrument  to  be  under  seal,  and  it  was  contrary  to  the  duty  of 
the  officer  to  take  the  acknowledgments  of  the  officers  of  the  company  unless 
the  corporate  seal  was  affixed.  It  was  contrary  to  the  duty  of  the  recording 
officer  to  record  the  instrument  unless  it  was  sealed.  These  tilings,  consid- 
ered in  connection  with  the  fact  that  the  stockholders  of  the  corporation  are 
making  no  objection  to  the  validity  of  the  deed,  afford  a  strong  presumption 
that  the  instrument  was  sealed.  Coffey  v.  Hendricks,  66  Tex.  677,  2  S.  W. 
Rep.  47 ;  Starkioeatlier  v.  Martin,  28  Mich.  471.  After  the  lapse  of  25  years, 
under  the  circumstances  of  this  case,  we  think  it  should  be  presumed  that  the 
seal  was  affixed  to  the  instrument.  Corporations  usually  act  through  their 
president,  or  those  representing  him.  When  an  act  pertaining  to  the  busi- 
ness of  the  company  is  peiformed  by  him,  the  presumption  will  be  indulged 
that  the  act  is  legally  done.  And,  as  a  general  rule,  in  the  absence  of  the 
president,  the  vice-president  may  act  in  his  stead,  and  perform  the  duties 
which  devolve  upon  him.  The  certificate  of  acknowledgment  proves  the  sig- 
natures of  the  officers  of  the  company,  and  the  common  seal  of  the  corpora- 
tion is  presumed  to  have  been  affixed  to  the  deed.  Courts  are  to  presume 
that  the  officers  did  not  exceed  their  authority,  and  the  seal  itself  is  prima 
facie  evidence  that  it  was  affixed  by  proper  authority.  The  contrary  must  be 
shown  by  the  objecting  party.  Ang.  &  A.  Corp.  §  224;  Smith  v.  Smitfi^  62 
111.  496;  1  Devi.  Deeds,  §  343. 


Digitized  by  VjOOQIC 


Tex.]  TELrENEB  V.  DILLAHD.  847 

We  think  the  court  did  not  err  in  construing  the  conveyance  from  the  rail- 
road company  to  the  trustees  to  be  an  absolute  deed ;  nor  in  holding  that  the 
trustees  could  execute  the  trust  without  the  aid  of  a  court  of  equity.  The 
deed  contains  no  words  of  defeasance,  bat  conveys  to  thi*  trustees  for  the  sole 
use  and  benefit  of  the  parties  named  in  the  schedule,  in  proportion  to  the 
amounts  due  each  of  them.  No  directions  are  given  as  to  how  the  trust  shall 
be  executed,  or  the  property  conveyed  is  to  be  made  available  to  the  benefici- 
aries. The  evident  intention  of  the  parties  was  that  the  trustees  should  take 
the  absolute  title  to  the  land,  to  be  disposed  of  as  the  beneficiaries  might  re- 
quire or  approve.     Hill,  Trustees,  517. 

There  was  no  evidence  to  show  that  the  land  in  controversy  was  a  part  of 
the  400  sections  surveyed  by  Wickland,  and  which  had  been  granted  by  the 
state  to  tlie  railroad  company  as  a  bonus  for  constructing  the  first  25  miles  of 
its  road.  We  think  some  evidence  should  have  been  given  tending  to  identify 
the  two  sections  as  part  of  the  surveys  made  by  Wickland,  and  as  part  of  the 
lands  granted  for  constructing  the  first  25  miles  of  road.  The  court  cannot 
judicially  know  what  progress  is  made  by  a  company  in  constructing  its  road, 
any  more  than  it  can  judicially  know  what  lands  were  surveyed  by  Wickland. 

Because  of  insufliciency  of  the  evidence  to  identify  the  lands  in  controversy 
as  parts  of  the  lands  included  in  the  deed  from  the  company  to  the  trustees, 
we  are  of  opinion  that  the  judgment  of  the  court  below  should  be  reversed, 
and  the  axnse  remanded. 

Stayton.  C.  J.  The  report  of  the  commission  of  appeals  examined,  their 
opinion  adopted,  and  the  judgment  reversed,  and  cause  remanded. 


Telfenek  et  al.  v.  Dillahd  et  al. 
(Supreme  Court  of  Texas,    February  28, 1888.) 

.  Trespass  to  Try  Titlb— Pleading— Interest  op  Plaistipp. 

The  Texas  statute  requiring  the  petition  in  trespass  to  try  title  to  state  the  in- 
terest plaintiff  claims,  and,  if  ne  claim  an  undivided  interest,  the  amount  thereof, 
does  not  preclude  a  tenant  in  common  from  recovering  the  whole  against  one  hav- 
ing no  tiue;  and  where  several  sue,  claiming  the  land  in  fee,  without  stating  the 
interest  of  each,  and  the  petition  is  excepted  to,  but  the  exception  is  never  called 
to  the  attention  of  the  court  until  after  trial,  and  no  ruling  is  found  in  the  record, 
it  win  be  considered  to  have  been  waived. 
.  Same— Amendment  bt  Making  New  Parties. 

In  trespass  to  try  title,  where  an  amended  petition  is  filed  making  new  parties, 
without  changing  the  form  of  action,  and  adding  a  claim  for  rents,  but  no  rents 
are  recovered  on  the  trial,  there  is  no  departure  from  the  original  action  of  which 
the  defendant  can  complain. 
Same— Limitation  op  Action— Several  Plaintipfs. 

In  trespass  to  trv  title,  where  new  parties  are  added  by  amended  petitions  with- 
out changing  the  form  of  action,  it  is  proper  for  the  court,  having  charged  that  the 
statute  of  limitations  was  suspended  hy  the  filing  of  the  suit,  to  instruct  the  jury 
to  look  at  the  petition  and  amendments  for  the  date  suit  was  first  filed  in  behalf  of 
the  various  olaintifls. 
Same— Stale  Demands  as  against  Tax  Titles. 

In  trespass  to  try  title  bv  the  heirs  of  the  original  owner  against  the  grantees  in 
a  tax  deed,  unsupported  by  evidence  that  the  tax  laws  had  ever  been  complied 
with,  the  doctrine  of  stale  demands  has  no  application,  since  such  deed  does  not  op- 
erate to  divest  the  owner  of  the  legal  title. 
Taxation— Tax  Titles— Regularity-Presumption. 

The  mere  lapse  of  40  years  is  not  sufficient  to  raise  a  presumption  that  the  laws 
regulating  assessment  and  sale  for  taxes  have  been  complied  with  so  as  to  supply 
the  missing  proof  of  the  power  of  the  sheriff  to  convey  the  legal  title  by  tax  deed : 
no  proof  being  offered  of  such  facts  as  would  be  presumed  to  be  in  the  custody  of 
the  proper  officers  and  departments,  nor  any  evidence  of  their  loss. 
Same- Limitation  op  Action:  • 

A  grantee  of  a  tax  title,  though  it  be  over  40  years  old,  who  did  not  enter  under 
the  tax  title  until  nearly  40  years  after  the  execution  of  the  deed,  and  then  only  for 
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the  purpose  of  cutting  timber,  is  not  entitled  to  hold  under  the  Texas  three-years 
statute  of  limitations,  without  proof  of  compliance  with  the  law  demanded  in  case 
of  tax  titles. 

Ck)mini8sioners'  decision.  Appeal  from  district  court*  Wharton  county; 
W.  H.  BuRKHART,  Judge. 

This  suit  was  brought  in  trespass  to  try  title,  and  for  damages,  bv  three  of 
the  heirs  of  John  J.  Dillard.  to-wit,  W.  W.  Dillard,  E.  W.  Dillard,  and  A. 
W.  Dillard,  against  Joseph  Telfener,  L.  E.  Forsythe,  and  the  Xew  York  & 
Mexican  Railroad  Company,  October  14, 1882,  for  a  league  of  land  granted  to 
John  J.  Dillard,  the  damages  for  carrying  away  and  converting  timber  for 
cross-ties,  laid  at  85.000,  and  for  other  timber  at  81,000,  and  for  still  other 
timber  used  for  cord-wood,  86,000;  trespass  alleged  to  have  been  23th  De- 
cember, 1881.  December  11,  1883,  amended  original  petition  was  filed;  George 
A.  Dillard  joining  in  the  suit,  he  being  another  one  of  the  children  of  John 
J.  Dillnrd,  deceased.  The  plaintiffs  claim  four-sevenths  undivided  interest 
in  the  league;  the  damages  for  conversion  of  timber,  laid  as  before;  the  use 
and  occupation,  laid  at  8600,  from  time  of  alleged  trespass,  to-wit,  30th  De- 
cember, 1881.  October  26,  1885,  plaintiff  filed  second  amended  petition,  in 
same  form  as  original  and  first  amended  petitions,  laying  damages  for  tim- 
ber converted  at  86,000,  and  use  and  occupation  at  81,O0&  per  annum  from 
30th  day  of  December,  1881.  Time  of  trespass  allegetl,  as  before,  30th  De- 
cember, 1881.  On  March  16,  1886,  plaintiffs  filed  third  amended  petition,  in 
same  form  as  other  petitions;  trespass  alleged  to  have  been  on  the  30th  De- 
cember, 1881;  conversion  of  timber  alleged  to  have  been  commenced  on  the 
15th  day  of  March,  1882,  and  continued  up  to  the  time  of  filing  amendment; 
damages  for  such  conversion  laid  at  86,000;  use  and  occupation  laid  at  8lf000 
per  annum  from  30th  December,  1881.  In  this  last  amendment,  Thomas  H. 
Dillard,  another  son  of  John  J.  Dillard,  deceiised,  H.  W.,  Nancy  W.,  Mary  W., 
Alice,  and  William  Dillard,  join  in  the  suit  as  plaintiffs.  H.  W.,  Xancy  W., 
Mary  W.,  Alice,  and  William  Dillard  are  children  of  John  J.  Dillard,  Jr.,  de- 
ceased, who  was  a  son  of  the  original  grantee  of  the  land.  Defendants  de- 
murred; specially  excepted;  pleaded  not  guilty,  statutes  of  limitation  of  three 
and  five  years,  and  that  plaintiffs  were  barred  by  their  laches  and  stale  demand. 
Special  exceptions  of  defendants  were  to  the  effect  that  the  third  amended 
petition  failed  to  state  the  respective  interests  of  each  of  the  plaintiffs.  The 
exception  was  not  acted  on  by  the  court.  There  was  jury  trial,  resulting  in 
a  verdict  for  plaintiffs  for  the  land.  The  jury  estimated  the  damages  at 
81»500,  and  found  for  phiintiffs  six-sevenths  of  the  same,  to-wit,  81,285.71|, 
against  Telfener,  and  judgment  was  entered  accordingly,  from  which  the  de- 
fendants, after  motion  for  a  new  trial  was  overruled,  appealed.  The  evi- 
dence shows  a  colonial  g^ant  of  the  land  in  controversy  was  made  to  John  J. 
Dillard,  December  10,  1830.  Plaintiffs,  as  heirs  of  John  J.  Dillard,  were  en- 
titled to  at  least  six-sevenths  of  the  land.  There  was  ample  evidence  to  sus- 
tain the  verdict  for  damages  on  account  for  appropriation  of  the  timber.  De- 
fendant read  in  evidence,  over  objections  of  plaintiffs,  certified  copy  of  a  deed 
from  A.M.  Clare,  sheriff  of  Jackson  county,  to  James  Ross,  dated  February 
1,  1842,  which  recites  that  whereas,  A.  M.  Clare,  as  sheriff  as  aforesaid,  and, 
as  such,  the  collector  of  public  taxes,  by  virtue  of  an  execution  issued  by 
Francis  M.  White  against  the  estate  of  John  J.  Dillard  for  state  taxes  for  the 
year  1840,  being  for  the  sum  of  888.56,  the  amount  of  taxation  besides  costs, 
dated  on  the  6th  day  of  December,  1841,  having  levied  on  the  property,  the 
tiix  for  which  was  outstanding  and  delinquent,  as  aforesaid,  and  having  given 
due  notice  of  the  day  and  place  of  sale  thereof,  or  of  a  sufficiency  thereof  to 
satisfy  said  execution,  on  the  1st  day  of  February,  1842,  at  the  court-house 
door,  in  the  county  of  Jackson,  did  proceed  to  sell  out  of  said  property,  by 
public  outcry,  to  the  best  bidder,  for  lawful  money;  and  at  such  sale  the  said 
James  Ross  became  the  highest  bidder  for  the  following  property,  namely: 
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One  league  of  land  situated  on  East  Mustang  creek,  on  the  north  of  lands 
granted  to  Winston,  and  known  on  the  county  map  as  "No.  6,"  granted  by 
the  supreme  government  of  Coahuila  and  Texas,  to  John  Dillard;  and  James 
Itc«s  having  bid  therefor,  and  promptly  paid  $101.86,  being  the  amount  due 
on  said  execution,  therefore,  etc.,  the  sheriff  grants  and  conveys  the  land  to 
James  Ross.  The  deed  was  acknowledged  by  the  sheriff,  February  2,  1842, 
and  recorded  in  Jackson  county,  October  3,  1844.  Defendants  also  read  in 
evidence:  (2)  Deed  from  Martin  A.  Ross,  administrator  of  James  Ross,  de- 
ceased, to  James  T.  Lytle,  of  the  John  J.  Dillard  league  No.  6,  in  Jackson 
county;  consideration  of  $160;  dated  October  17, 1852;  acknowledged  for  rec- 
ord, October  27, 1852;  and  recited  order  of  confirmation  of  the  sale  by  county 
court  of  Calhoun  county;  recorded  in  Wharton  county,  September  15,  1877. 
Also  the  order  of  sale  and  order  of  confirmation,  copies  from  records  of  county 
court  of  Calhoun  county.  (3)  Deed  from  James  Lytle  to  L.  E.  Forsythe, 
dated  December  9, 1852;  proved  for  record,  March  8,  1877;  recorded  Septem- 
ber 15,  1877,  in  Wharton  county.  This  is  a  quitclaim;  consideration  $160. 
(4)  L.  E.  Forsythe  to  Joseph  Telfener,  dated  December  28,  1881;  acknowl- 
edged for  record.  February  10, 1882;  recorded  in  Wharton  county,  February 
28, 1882;  consideration  $4,428, — one-half  cash;  a  warranty.  And  as  evidence 
of  laches  by  plaintiffs,  and  payment  of  taxes  by  defendant,  they  read  in  evi- 
dence, (1)  deed  from  Rowe,  tax  collector,  to  Godsey,  dated  May  4,  1880;  con- 
veys Dillard  league,  consideration,  $14.41;  sale  for  taxes,  1879;  acknowledged 
July  20,  1880;  recorded  August  7, 1880.  (2)  Deed  from  Godsey  to  Forsythe, 
dated,  acknowledged,  and  recorded  December  5,  1881;  consideration,  S39.32; 
quitclaim  deed ;  conveys  Dillard  league.  For  same  purpose,  defendants  used 
in  evidence  redemption  receipt  of  Brown,  comptroller,  dated  May  19,  1882, 
which  acknowledges  receipt  from  Forsythe  of  $59.34,  to  redeem  from  the  state, 
for  tiixes  of  1877,  the  Dillard  league.  Defendants  proved  by  W.  W.  King, 
agent  for  J.  Telfener,  payment  of  the  taxes  on  Dillard  league  from  date  of 
Telfener's  purchase  to  year  1886;  and  by  Godsey,  that  he  paid  taxes  for  1880 
and  1881;  and  by  tax-rolls,  rendition  for  assessment  by  Forsythe  of  Dillard 
league,  from  1877  to  1880. 

A,  B.  Peticulaa  and  W.  W.  King,  for  appellants.  E,  Hatoes  and  /.  F.  Qooper, 
for  appellees. 

CoLLARD,  J.,  {after  stating  the  facts.)  1.  It  is  well  settled  that  the  Re- 
vised Statutes,  requiring  that  the  petition  in  an  action  for  trespass  to  try 
title  shall  state  the  interest  which  the  plaintiff  claims,  whether  it  be  of  fed 
or  otherwise,  and,  if  he  claim  an  undivided  interest,  the  amount  thereof,  do 
not  preclude  one  tenant  in  common  from  a  recovery  of  the  entire  property 
against  a  wrong-doer,  or  one  without  title.  Sowers  v.  Peterson,  59  Tex.  217; 
Pilcher  ▼.  Kirk,  60  Tex.  162;  Contreras  v.  Haynes,  61  Tex.  103.  In  this 
case  the  several  plaintiffs  sue  for  the  entire  Dillard  league,  alleging  that  they 
owned  it  in  fee,  but  they  did  not  state  how  much  each  one  claimed.  Defend- 
ant excepted  to  the  petition  as  amended,  because  it  did  not  state  the  interest 
each  plaintiff  claimed  in  the  league.  The  exception  does  not  appear  to  have 
been  called  to  the  attention  of  the  court  until  after  the  trial .  There  is  no  order 
or  ruling  of  the  court  found  in  the  record  upon  the  subject.  In  such  case  the 
exception  will  be  deemed  to  have  been  waived.  The  assignment  of  error  in 
relation  thereto  cannot  be  sustained. 

2.  The  third  amended  petition  did  not  set  up  a  new  cause  of  action.  It 
made  more  parties,  but  did  not  change  the  form  of  action.  Tlie  suit  was  a 
simple  suit  of  trespass  to  try  title  from  first  to  last.  The  only  change  made 
was  to  claim  less  damages  for  waste  or  conversion  of  timber,  and  to  claim 
rents.  No  rents  were  recovered;  and,  though  there  may  have  been  such  a 
departure  from  the  original  suit,  no  injury  was  done  to  defendants,  and  they 
cannot  complain. 

v.7s.w.no.lO— 54  C  f^r>.ci\o 
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3.  Several  jtarties  plaintiff,  by  araeijflnients  to  the  original  petition,  were 
joined  in  the  suit;  ail  being  heirs  of  tlie  original  grantee  of  the  land.  Appel- 
lants say  that  the  eighth  para<(raph  of  the  court's  charge  was  erroneous  as  to 
time  when  limitation  was  suspended  by  the  filing  of  such  suits;  the  third 
^mended  petition  being  a  new  c^iuse  of  action.  The  charge  instructed  the 
jury,  in  elTect,  that  the  stiitute  would  run  up  to  the  time  of  the  filing  of 
plaintifi's'  respective  suits;  and  in  another  paragraph  the  court  instructed 
the  jury  to  look  to  the  original  and  subsequent  petitions  for  the  date  suit 
was  first  filed  in  behalf  of  the  various  plaintiffs.  The  charge  is  not  erro- 
neous, so  far  as  we  can  see.  The  charge  asked  by  defendants  upon  the 
subject  assumes  that  the  third  amended  petition  was  a  new  suit,  and  set  up 
a  new  cause  of  action  for  all  the  plaintiffs,  and  asked  the  benefitof  limiUition 
up  to  the  time  of  filing  of  the  amendment  against  all  the  plaintiffs.  As  be- 
f9re  stated,  the  amendment  set  up  no  new  cause  of  action,  and  was  not  the 
commencement  of  suit,  except  as  to  those  who  by  the  amendment  for  the 
first  time  made  themselves  parties  plaintiff.  The  court  would  have  commit- 
ted error  if  the  charge  asked  by  defendants  had  been  given. 

4.  There  was  no  error  in  refusing  the  mstruction  asked  by  defendants 
upon  the  subject  of  stale  demand.  The  law  of  stale  demand  does  not  apply 
to  the  title  of  plaintiffs.  It  is  not  an  equitable  title.  It  has  been  repeatedly 
decided  by  the  supreme  court  of  this  state  that  stale  demand  has  no  applica- 
tion to  a  legal  title.  PlaintilTs  inherited  the  land  from  John  J.  Dillard,  the 
original  grantee.  Neither  they  nor  the  Dillard  estate  was  divested  of  the  le- 
gal title  by  the  tax  deed  of  the  sheriff,  unsupported  by  evidence  that  the  tax 
laws  in  force  at  the  time  had  been  complied  with.  The  legal  title,  after  the 
tax  deed  was  executed,  nothing  else  being  done  towards  the  performance  of 
the  requirements  of  the  law  authorizing  the  sale  of  the  land  by  the  collector 
of  taxes,  was  left  in  the  heirs  of  Dillard.  Immediately  after  the  execution 
of  the  deed,  it  could  not  be  said  tlmt  it  of  itself  had  the  effect  to  put  the  legal 
title  in  Koss,  the  vendee.  Lapse  of  time  merely  could  not  create  a  legal  title 
which  was  not  before.  The  question,  then,  arises,  would  it  be  presumed,  after 
a  lapse  of  40  years,  that  the  laws  regulating  the  assessment  and  sale  for 
taxes  had  been  complied  with,  so  as  to  supply  the  missing  proof  of  the  power 
in  the  o'fficer  to  make  the  sale?  AVe  do  not  think  it  would.  The  maxim, 
omnia  prcBHumuntur  rite  esse  acta,  does  not  apply  to  tax  sales.  It  has  been 
said  that  there  are  so  few  instances  in  which  tlie  law  is  strictly  complied 
with  that  the  presumption  is  the  other  way.  Waldron  v.  TuttlCt  3  X.  H. 
340.  It  is  difficult  to  see  how  such  a  presumption  could  be  made  easier  by 
lai»se  of  time.  The  act  of  1840.  under  which  the  deed  in  question  was  made, 
which  declares  that  the  deed  of  the  sheriff  shall  be  good  and  effectual  in  law 
and  equity,  has  been  construed  by  Chief  Justice  Hemphill;  and  it  was  held 
that  the  purchaser  must  allege  and  prove  that  all  the  essentials  of  tl»e  law 
were  complied  with.  Madly  v.  I'ankersley,  8  Tex.  18.  There  is  no  distinc- 
tion to  be  made,  then,  in  the  deed  in  question,  and  an  ordinary  tax  collector's 
deed. 

In  New  York  it  was  held,  in  the  case  of  Westbrook  v.  WUley,  that  mere 
lapse  of  time  before  the  bringing  of  an  action,  where  possession  of  defendant 
under  the  comptroller's  tax  deed  was  not  for  sufiSdent  length  of  time  to  bar 
an  action  under  the  statute  of  limitations,  would  not  justify  the  presumption 
that  the  requirements  of  the  act  hiid  been  complied  with.  In  that  case  the 
deed  was  more  than  30  years  old,  and  possession  under  it  some  13  years 
before  suit.  The  court  say  that,  had  possession  followed  the  deed  for  30 
yeara,  the  rule  would  be  different.  47  N.  Y.  461.  In  Waldron  v.  Tuttle, 
3  N.  II.  344,  the  deed  was  40  years  old,  and  the  claimant  had  occasionally  en- 
tered upon  the  premises.  The  court  say:  ** A  possession,  to  be  the  ground 
of  any  presumption  in  favor  of  such  title,  must  be  long,  open,  and  un- 
disturbed,— adverse  to  the  title  of  the  former  owner;  and  we  are  of  opinion 
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that  In  no  case  can  b  Jary  be  permitted  to  presume,  from  the  mere  t)rodiietion 
of  a  collector's  deed»  and  from  proof  of  possession  under  itt  that  the  sale  was 
legal.  The  presumption  is,  in  fact,  against  their  validity.  *  *  *  And 
in  no  case  can  the  purchaser  be  permitted  to  rely  upon  possession  as  evidence 
even  of  particular  facts,  until  he  has  shown  that  the  common  and  ordinary 
evidence  of  su6h  facts  has  been  probably  lost  by  time  and  accident,  and  is  not 
to  be  found. '^  Greenleaf,  in  reference  to  sales  by  guardians,  executors,  ad- 
ministrators, or  other  officers  authorized  to  maice  sale  of  lands,  says  that 
lapse  of  time  (in  most  cases  30  years)  raises  a  conclusive  presumption  that  all 
legal  formalities  of  sale  were  observed;  that  is,  that  intermediate  matters  will 
be  presumed,  upon  the  maxim  that,  the  extremes  being  proved,  the  media 
will  be  presumed;  but  he  adds  ttiat  "it  [the  rule]  does  not  extend  to  records 
and  public  documents  which  are  supposed  always  to  remain  in  the  custody 
of  the  officers  charged  with  their  preservation,  and  which  must  therefore  be 
proved,  or  their  loss  accounted  for  and  supplied  by  secondary  evidence." 
The  supreme  court  of  California  in  Keane  v.  Cannovan,  21  Cal.  300,  301, 
in  commenting  upon  the  principle  laid  down  in  Greenleaf,  say  that  the  pre- 
sumption "of  the  power  of  sale  by  the  treasurer  [a  tax  sale]  could  only  be  in- 
dulged in  favor  of  the  acts  between  the  assessment  and  the  execution  of  the 
tax  deed,  and  none  could  be  indulged  in  favor  of  the  assessment  itself,  which 
is  the  foundation  of  all  subsequent  proceedings." 

The  act  of  1840,  under  which  the  sale  in  the  case  at  bar  purported  to  have 
been  made,  required  the  assessor  to  make  three  certified  copies  of  the  tax-lists; 
one  for  the  secretary  of  the  treasury,  one  for  the  sheriff,  and  one  to  be  posted 
in  the  oourt-house.  The  sheriff  was  required  to  give  notices  and  collect  the 
taxes,  and  make  return  to  the  secretary  of  the  treasury.  The  secretary  of  the 
trciisury  was  required  to  have  made  a  list  of  delinquents  certified  to,  semi 
the"  same  to  the  sheriff,  who  was  required  to  deliver  it  to  the  clerk  of  the 
district  court,  and  the  clerk,  on  receiving  the  list,  was  to  issue  execution 
against  the  property  of  such  delinquents,  to  be  levied  by  the  sheriff,  etc. 
Hart.  Dig.  arts.  2992-2994,  inclusive.  It  is  plain  from  the  foregoing  that  the 
evidence  of  assessment  of  taxes  against  the  Dillard  estate,  as  well  as  other 
intermediate  requirements  of  the  law,  including  the  execution,  may  have 
been  found  in  the  departments  of  state  and  county  where  they  were  re- 
quired to  be  kept.  If  they  were  not  to  be  so  found,  proof  of  loss  and  search 
could  have  been  made.  Under  the  authorities  above  cited,  the  sheriff's  tax 
deed  was  certainly  not  admissible  to  prove  a  legal  sale  of  the  land  in  con- 
troversy until  proof  of  such  facts  as  would  be  presumed  to  be  in  the  custody 
of  officers  and  departments  charged  with  their  keeping,  or,  if  they  were  lost, 
such  loss  could  have  been  shown,  and  secondary  evidence  offered  if  obtaina- 
ble. 

Count  Telfener's  deed  was  executed  on  the  28th  day  of  December,  1881. 
His  entry  upon  the  land  earli^  than  that  could  not  be  invoked  to  aid  the 
deed.  His  possession  under  the  deed  could  not  begin  before  the  deed  was  ex- 
ecuted. He  built  the  road  as  general  constructor,  and  operated  it  until  in 
1884,  when  he  delivered  it  to  the  company,  the  New^  York,  Texas  &  Mexican 
Railway  Company,  for  whom  it  was  built.  He  had  timber  cut  off  of  the 
league  in  the  fall  and  winter  of  1881;  but  such  an  entry,  if  it  could  be  called 
possession  at  all,  could  not  aid  the  deed  until  it  was  executed.  In  1882,  her- 
bad  large  quantities  of  timber  cut;  and  also  in  1884,  up  to  the  time  he  deliv- 
ered the  road  to  the  company.  We  do  not  think  such  possession  sufficient  to 
give  validity  to  the  tax  deeci  under  which  he  claimed,  notwithstanding  it  was- 
over  40  years  old  at  the  time  the  suit  was  instituted.  The  dee<i  was  old 
enough,  but  there  was  no  possession  under  it  for  nearly  40  years  after  it  was 
executed.  We  do  not  intend  to  say  what  length  of  time,  accompanied  with 
possession,  would  give  sanctity  to  a  tax  deed,  so  that  it  would  per  se  convey 
the  title  of  the  delinquent  tax-payer.    We  only  intend  to  say  that  the  circum- 
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stances  of  this  case*  and  the  antiquit7  of  the  deed,  would  not  relieve  the  pur- 
chaser or  his  vendee  from  the  necessity  of  proving  the  facts  ordinarily  re- 
quired to  establish  the  validity  of  such  a  deed.  Claiming  under  a  tax  deed, 
without  proof  of  compliance  with  the  law  demanded  in  case  of  tax  titles,  Tel- 
fener  cannot  hold  the  land,  or  any  part  of  it,  under  the  three  years'  statute  of 
limitation.  His  possession  did  not  continue  for  five  years,  and  consequently 
he  cannot  hold  the  land  under  the  five-years  statute  of  limitation.  The  rail- 
way company  had  no  deed  to  the  land,  or  the  right  of  way  from  any  one;  and 
it  is  not  shown  that  the  company  had  any  connection  with  Telfener's  pos- 
session. He  constructed  the  road  for  the  company,  in  the  capacity,  so  far  as 
we  can  learn  from  the  evidence,  as  general  constructor,  and  he  was  a  princi- 
pal stockholder.  His  relation  to  the  New  York,  Texas  &  Mexican  Railway 
Ck>mpany  \a  left  in  doubt  by  the  evidence.  If  he  was  the  company,  the  fact 
should  have  been  proved.  We  conclude  from  the  evidence  that  his  position 
was  that  of  constructor  for  the  company.  The  railway  company  had  no  pre- 
tense of  title,  or  even  deed  to  the  right  of  way;  if  it  could  tack  its  possession 
to  that  of  Telfener,  without  deed,  nothing  less  than  10  years  would  give  it 
title  to  the  easement  by  possession.  We  cannot  say  that  there  was  any  pos- 
session on  the  part  of  Telfener  or  the  company  sufllcient  to  recover  the  land, 
or  any  part  of  it,  under  the  statute  of  limitations  pleaded;  and  we  can  see  no 
reason  why  the  verdict  of  the  jury  should  be  set  aside.  Defendants  were 
mere  trespassers;  and  plaintiffs,  being  tenants  in  common  with  another  or 
other  part  owners,  could  recover  the  entire  estate  against  such  trespassers. 
Plaintiffs'  title  is  a  legal  title,  and  stale  demand  does  not  apply  to  it.  The 
tax  deed  under  which  defendants  claim  does  not  of  itself  confer  title.  It  is 
not  color  of  title,  so  as  to  admit  of  protection  under  the  three-years  statute 
of  limitation;  and  there  has  not  been  five  years'  possession  under  deed  or 
deeds  duly  registered  either  by  Telfender  or  the  railroad.  There  is  no  title, 
then,  in  the  defendants,  of  any  kind;  and,  failing  to  discover  any  material 
error  in  the  charge  of  the  court  or  other  ruling  complained  of,  we  conclude 
the  judgment  ought  to  be  affirmed,  and  so  report  the  case. 

Willie,  C.  J.    Report  of  commission  of  appeals  examined,  their  opinion 
adopted,  and  judgment  affirmed. 


Wallis  et  al.  v.  Wood  et  aL 

(Suprevne  Court  of  Texas,    February  7, 1S88.) 

1.  Pabthbrshtp— Actions  againbt  Partners— Pleading. 

A  sworn  plea  denying  partnership  is  equivalent  to  a  denial  of  authority  to  exe- 
cute, as  to  one  not  signing  the  instrument  sued  on. 
8.  Samb— Proof  of  Partnership— DsciiABATioNS  and  Admissions. 

The  declarations  of  admitted  members  of  a  firm  that  certain  other  persons  were 
members  of  the  firm  are  inadmissible  to  prove  them  partners,  when  such  declara- 
tions were  made  in  their  absence,  and  without  their  authority  or  consent. 
8.  Same. 

The  admissions  of  parties  that  they  were  members  of  a  firm  is  competent  evideooe 
to  be  considered  by  the  jury  in  connection  with  other  evidence  as  to  partnership. 

4.  Same— Rights  of  Creditor  to  Whom  Admissions  were  not  Made. 

Persons  not  in  fact  members  of  a  firm,  but  representing  themselves  as  such  are 
not  liable  to  creditors  of  the  firm,  uninformed  of  such  representations  when  the 
credit  VTas  given. 
B.  Same— General  Reputation. 

Partnership  cannot  be  proved  by  general  reputation. 

5.  Same— Failure  to  Call  Partnbr  as  Witness-  Instruction. 

An  instruction  that  the  fact  that  a  member  of  the  firm  sued  was  not  called  to 
prove  that  certain  defendants  were  not  members  of  the  firm  would  not  authorize 
the  jury  to  infer  that  they  were  partners,  is  a  charge  upon  the  weight  of  the  evi- 
dence, and  calculated  to  mislead  the  jury. 
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7.  TBUSTS— ESTABLISHlCBirr— BURPBN  OF  Pboof. 

Where  plaintiff  attempts  to  show  that  a  grantee  holds  the  legal  title  in  trust  for 
another,  tne  hurden  is  upon  him  to  overcome  the  presumption  that  it  is  not  held  in 
trust,  by  evidence  sufficient  to  satisfy  the  jury,  notwithstanding  the  recitals  in  the 
deed. 

Gommissioneni'  decision.  Appeal  from  district  court,  Burleson  county;  J, 
B.  McFarland,  Judge. 

This  suit  was  brought  by  Wallis,  Landes  &  Co.,  the  appellants,  against  the 
appellees,  Alexander  Wood,  William  P.  Wood,  B.  A.  Wood.  Evans  Wood, 
and  Cimon  Wood,  as  partners,  styled  Wood  Bros.,  on  a  promissory  note  for 
^2,147.74,  dated  January  2,  1883,  and  Interest.  Attachment  was  levied  No- 
vember 20,  1883,  on  the  storo-house  in  which  Wood  Bros,  bad  done  business, 
a  lot  of  3  acres,  on  which  was  a  gin,  and  173  acres  of  land  in  the  county.  Ci- 
mon, Evans,  and  B.  A.  Wood  denied  that  they  were  or  ever  had  been  mem- 
bers of  the  firm  of  Wood  Bros.,  under  oath.  B.  A.  Wood  claimed  the  3-acre 
lot,  with  improvements,  and  three-fourths  undivided  interest  in  the  173  acres, 
as  his  individual  property.  W.  P.  Wood  claimed  the  store-house  and  lot  as 
bis  business  homestead.  Verdict  and  judgment  sustaining  the  plea  of  denial 
of  partnership;  in  favor  of  W.  P.  Wood's  homestead  claim  in  the  store-house; 
and  for  plaintiffs,  for  the  amount  of  the  note,  against  W.  P.  and  Alexander 
Wood,  the  members  of  the  firm  of  Wood  Bros.;  and  Judgment,  further,  that 
the  attachment  lien  should  be  discharged  as  to  the  3-acre  tract  and  the  173 
acres,  as  well  as  the  store-house  and  lot.  Plaintiffs  appealed,  assigning  among 
other  errors,  the  instruction  of  the  court,  in  effect,  that  the  presumption  of 
law  was  that  the  three-acre  tract,  including  gin  and  mill,  was  the  property  of 
B.  A.  Wood,  and  the  burden  of  proof  was  on  the  plaintiffs  to  overcome  the 
presumption  by  evidence  sufficient  to  satisfy  the  jury  that,  notwithstanding 
the  recitals  of  the  deed,  the  property  belonged  to  some  person  other  tlian  B. 

A.  Wood,  and,  unless  the  evidence  does  so  show,  you  will  find  the  said  three 
acres,  and  the  improvements  thereon,  was  not  subject  to  the  attachment,  if 

B.  A.  was  not  a  member  of  the  firm. 

Bassett,  Muse  dk  Muse  and  A.  W.  McTver,  for  appellants.  W.  JT.  Homant 
for  appellees. 

CoLLARD,  J.,  (q/ter  stating  facts  substantially  as  above,)  This  suit  was 
brought  by  the  appellants  upon  a  note  for  82,147.74,  signed  by  Wood  Bros., 
in  favor  of  appellants,  agamst  five  of  the  Wood  brothei-s, — Alexander,  W.  P., 
B.  A.,  Cimon,  and  Evans  Wood;  the  petition  alleging  that  all  five  of  the 
brotliers  were  members  of  the  firm.  B.  A.,  Cimon,  and  Evans  Wood  filed  a 
plea  denying  under  oath  that  they  were  or  ever  had  been  members  of  the  part- 
nership. The  first  assignment  of  error  is  predicated  upon  the  idea  that  a  plea 
so  denying  the  partnership,  without  also  a  denial  under  oath  that  the  instru- 
ment sued  on  was  executed  by  the  parties  denying  the  partnership,  or  by  their 
authority,  would  not  be  sufficient  to  require  the  plaintiffs  to  prove  the  part- 
nership; in  short,  that  a  sworn  plea  denying  the  partnership  and  a  plea  of  non 
^t  factum  must  both  be  filed.  We  think  a  sworn  plea  denying  the  partner- 
ship is  equivalent  to  a  denial  of  the  authority  to  execute  as  to  one  not  signing 
the  instrument  who  filed  the  plea,  and  required  plaintiffs  to  prove  the  part- 
nership. Judge  Hjbmphill  says,  whore  persons  are  charged  as  partners,  "the 
only  mode  in  which  they  can  deny  that  the  instrument  was  executed  by  their 
authority  is  to  deny  that  which  in  law  constitutes  the  agency,  viz.,  the  fact 
of  partnership  itself.''  Drew  v.  Harrison,  12  Tex.  281,  282.  Justice  Bob- 
EBTs  said:  "The  plea  was,  in  effect,  a  plea  of  non  est  factum,"  and  must  be 
sworn  to,  as  otherwise  it  would  be  treated  as  a  nullity.  Persons  v.  Frost, 
25  Tex.  132.  In  the  case  of  Alexander  v.  Leufis,  47  Tex.  492, 493,  defendant 
Bobeits,  executor,  made  affidavit  for  the  purpose  of  throwing  suspicion  upon 
and  putting  in  issue  the  alleged  partnership,  and  afterwards  filed  affidavit 


Digitized  by  VjOOQIC 


854  80UTHWB8TEBN   REPORTER.  [TeX^ 

in  the  nature  of  a  plea  of  non  est  factum.  The  last  plea*  upon  exceptions^ 
was  stricken  out.  Tlie  court  say  this  was  no  injury  to  the  executors;  be- 
cause the  Hrst  affidavit,  treated  as  a  plea  denying  the  partnership  as  alleged, 
was  not  stricken  out,  and  the  court  in  its  charge  required  the  plaintiff  to  sat- 
isfy the  jury  that  there  was  such  a  partnership,  and  that  the  draft  was  exe- 
cuted by  authority  of  the  firm.  The  statute  (Hev.  St.  1265,  subd.  6)  requires 
the  plea  denying  the  partnership  to  be  verided  by  affidavit.  This  stiitute  would 
have  no  meaning,  and  confer  no  right,  if  it  did  not  put  in  issue  the  fact  de- 
nied. The  note  sued  on  does  not  purport  to  be  signed  by  the  defendants  filin;: 
the  plea,  or  by  their  authority;  and  an  affidavit  denying  such  facts  would  sig- 
nify nothing.  If  they  were  in  fact  partners,  they  would  be  liable  whether 
they  signed  or  not.  Their  authority  to  sign  would  be  estiiblished  by  showing 
that  they  were  members  of  the  firm.  The  issuable  fact  was,  were  they  mem- 
bers of  the  firm?  If  they  were,  their  liability  would  be  determined.  The 
plea  filed,  denied  the  very  fact  in  issue,  and  we  think  was  sufficient,  without 
a  plea  of  non  est  factum  in  another  form,  and  required  the  plaintiff  to  prove 
the  fact  of  partnership  as  alleged. 

The  declarations  of  William  P.  and  Alexander  Wood,  admitted  members  of 
the  firm,  that  B.  A.,  Cimon,  and  Evans  Wood  were  members  of  the  firm, 
they  not  being  present  when  the  declarations  were  made,  were  not  admissible 
to  show  that  they  were  partners,  or  were  holding  themselves  out  as  partners, 
unless  the  declarations  were  made  with  their  consent  or  by  their  aiitht)rity, 
nor  was  the  application  for  license  to  retail  tobacco,  made  by  Alexander  Wood 
to  the  revenue  collector,  in  which  it  was  stated  that  they,  with  him  and  Will- 
iam P.  Wood,  constituted  the  firm,  unless  it  had  been  shown  that  the  appli- 
cation was  made  by  their  authority  or  consent.  1  Lindl.  Partn.  top  pp.  54,  98; 
Boyd  v.  liickettSj  60  Miss.  68.  A  person  not  a  partner  in  fact  must  hold 
himself  out  as  a  partner,  or  authorize  it,  in  order  to  be  held  bound  as  such. 
Mr.  Parsons,  in  his  work  on  Partnership,  lays  down  the  rule  as  follows:  "A 
person  cannot  be  made  liable  as  a  partner  because  so  held  out,  unless  the 
holding  out  is  proved  to  have  been  with  his  concurrence.  Hence  the  declara- 
tions or  acts  of  A.,  implicating  B.  as  his  partner,  while  they  bind  the  former, 
cannot  affect  the  latter,  without  some  confirmation  by  him.*'  Pars.  Partn* 
top  p.  145;  Campbell  v.  Hastings^  29  Ark.  512.  We  have  examined  the  de- 
cisions cited  to  support  the  text  above  quoted,  and  find  that  they  fully  sustain 
the  conclusion.  Whitney  v.  Fenis,  10  Johns.  66;  McPherson  v.  Ratkbone, 
7  Wend.  216;  Jennings  v.  Estes,  16  Me.  323;  Tuttle  v.  Cooper,  5  Pick.  414; 
Bancroft  v.  Hatvorth,  29  Iowa,  462.  There  is  a  distinction  made  as  to  pub- 
lic acts,  as  the  shop-sign,  advertisements,  and  bill-heads  of  the  firm;  but  we 
need  not  discuss  that  question,  as  it  does  not  arise  in  this  case;  The  instruc- 
tions  given  to  the  jury  were  in  conformity  with  the  views  above  expressed, 
and  we  think  there  was  no  error  in  the  charge  or  rulings  upon  the  subject. 

The  plaintiffs  offered  to  establish  the  partnership  by  general  reputation. 
The  evidence,  on  objection  of  defendants,  was  excluded  by  the  court,  and  the 
ruling  is  assigned  as  error  by  the  plaintiffs.  In  Broum  v.  CrandaU,  11  Conn. 
93,  such  evidence  was  held  to  be  incompet^^nt,  pven  in  connection  with  other 
facts;  and  the  court  say:  ''To  receive  such  evidence  would  be  a  de]>arture 
from  principle,  and  a  precedent  dangerous  in  practice.  A  person  of  doubt- 
ful credit  might  cause  a  report  to  be  circulated  that  another  was  in  partner- 
ship with  him,  for  the  very  purpose  of  maintaining  his  credit.  His  creditors, 
also,  might  aid  in  circalating  the  report  for  the  purpose  of  furnishing  evi- 
dence to  enable  them  to  collect  their  debts."  In  New  York  it  was  held  that 
the  evidence  was  admissible  independently,  and  not  in  corroboration,  of  other 
evidence,  ( Whitney  v.  Sterling,  14  Johns.  215,  and  Qowan  v.  Jackson,  20 
Johns.  178,  179;)  but  in  the  later  case  of  HalUday  v.  McDougall,  20  Wend. 
88,  it  is  said  that  the  decisions  in  the  preceding  cases  must  be  understtkxi  to 
rest  upon  the  fact  that  the  eyidence  was  admitted  without  objection.    Justice 
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CJowEN  overrules  former  decisions,  and  expresses  opinions  and  uses  argu- 
ments against  the  competency  of  the  evidence  for  any  purpose.  He  quotes 
approvingly  the  reasoning  in  Broton  v.  Crandalh  supra,  and  adds  **that,  in- 
dependent of  sinister  misrepresentations^  there  is  scarcely  a  question  upon 
which  common  reputation  is  more  fallible.  A  contract  of  partnership  is  in  its 
nature  incapable  of  being  defined  by  laymen;  and  whether  an  apparent  part- 
nership be  really  so,  or  a  contract  of  some  other  character,  is  often  a  most 
embarrassing  legal  question  with  the  ablest  lawyer."  He  says  the  rules  of 
evidence  reject  such  testimony  in  reiation  to  ordinary  contracts,  and  con- 
cludes that  there  is  no  "necessity  for  a  resort  to  such  proof  in  the  one  case  more 
than  in  the  other. "  In  New  Hampshire,  reputation  was  held  inadmissible, 
{Bank  v.  Moore,  13  N.  H.  102,  103;)  the  court  following  Halliday  v.  Mo- 
Dougall  and  Broton  v.  Crandall,  supra.  See,  also,  later  case.  Smith  v.  Orif- 
flth^  3  Hill,  336.  In  Ohio  the  supreme  court  denied  the  right  to  offer  the 
evidence,  unless  the  party  had,  by  word  or  deed,  held  himself  out  to  the  world 
as  a  partner.  Inglehright  v.  Hammond,  19  Ohio,  343.  So,  in  Vermont,  the 
same  rule  prevails.  Uicks  v.  Cram,  17  Vt.  449;  Carlton  v.  Woolen-Mill,  27 
yt.  498.  In  Georgia  it  is  held  reputation  alone  is  not  sufficient  to  establish 
a  pailnership.  TumHn  v.  Goldsmith,  40  Ga.  224.  In  California  the  evi- 
dence is  held  inadmissible  except  in  corroboration,  and  to  show  knowledge 
on  the  part  of  plaintiff.  Thus  we  see  that  the  decisions  are  by  no  means  uni- 
form. The  weight  of  authority  is,  however,  opposed  to  the  admissibility  of 
the  evidence.  We  believe  both  principle  and  reason  are  also  opposed  to  it. 
No  other  contract  can  be  established  by  reputation.  As  to  third  persons 
dealing  with  a  partnership,  sufficient  concessions  have  been  made  for  tlteir 
protection  by  allowing  proof  of  admissions  of  the  person  sought  to  be  charged ; 
his  acts  holding  himself  out  to  the  world  or  to  third  persons  as  a  partner; 
public  acts  of  the  firm;  their  bill  and  letter  heads  sent  out  to  customers,  ad- 
vei-tisements,  shop-sign,  etc.;  and  all  acts  and  declarations  authorized  by 
him  that  would  inform  a  stranger  or  the  public  that  the  partnership  existed. 
The  facts  that  form  public  opinion,  or  that  create  common  reputation,  to 
which  the  person  is  committed,  are  more  trustwoi-thy  and  more  satisfactory 
than  mere  proof  of  reputation  so  formed.  Proof  of  the  facts  themselves  is 
more  consistent  with  the  rules  of  evidence.  A  contrary  doctrine  would  al- 
low reputation,  based  on  mere  hearsay,  prove  the  fact,  when  the  law  would 
exclude  the  hearsay  itself.  We  think  a  rule  admitting  the  evidence  would 
be  too  loose  and  unsafe,  and  should  not  be  adopted  for  any  purpose,  either 
alone  or  in  connection  with  other  testimony,  to  establish  a  disputed  partner- 
ship.    1  Civil  Cas.  Ct.  App.  §  103;  2  Civil  Cas.  Ct.  App.  §  86. 

The  court  instructed  the  jury,  at  the  instance  of  defendants  Cimon  Evans, 
and  B.  A.  Wood,  substantially,  that  if  they  were  not  in  fact  members  of  the 
firm  of  Wood  Bros.,  but  represented  themselves  to  be,  they  would  not  be  lia- 
ble to  plaintiffs  as  partners,  unless  the  plaintiffs  knew  of  and  dealt  with  the 
firm  upon  the  faith  of  the  representations,  believing  that  the  parties  were 
members  of  the  firm.  Appellant  assigns  this  charge  as  error.  We  think  the 
rule  is  correctly  stated  in  the  charge.  "The  rule  must  be,"  says  Mr.  Par- 
sons, in  his  work  on  Partnership,  122,  123,  **that  every  one  who  authorizes 
another  to  believe  him  a  partner  is,  as  to  the  person  so  authorized,  a  partner; 
but  it  must  also  be  true  that  this  authorization  must  be  such  as  would  be  so 
regarded  by  a  reasonable  and  fair  man.  Cuehing  v.  Smith,  43  Tex.  263,  et 
seq.  The  converse  of  the  proposition  is  also  true.*'  In  this  case  the  states 
ments  were  made  privately  to  strangers,  not  a  public  holding  out;  and  it  was 
not  shown  that  plaintiffs  knew  of  the  sUitements,  or  extended  tlie  credit  on 
the  faith  of  them.  Such  being  the  case,  if  it  were  true  that  Cimon,  Evans, 
and  B.  A.  Wood  were  not  in  fact  partners  of  the  firm,  they  could  not  be  held 
liable.  Plaintiffs  were  not  misled  or  injured  by  statements  they  never  had 
beard  of.    The  charge  of  the  court  was  applicable  to  the  case,  and  was  the 
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law  of  it.  1  Lindl.  Fartn.  top  pp.  50-52,  and  references;  Cuahing  ▼.  Smith, 
43  Tex.  261;  2  Greenl.  Ev.  §  483. 

The  burden  of  proof  was  upon  plaintiffs  to  show  the  existence  of  the  part- 
nership, as  to  defendants  denying  it  under  oath.  There  was  no  error  in  per- 
mitting defendants  to  offer  other  evidence  upon  the  plea  after  plaintiff  closed 
their  rebutting  evidence;  and,  as  to  other  pleas,  the  supreme  court  ha^  re- 
peatedly decided  that  the  matter  is  within  the  discretion  of  the  trial  judge, 
and  in  one  case  there  was  a  reversal  because  the  judge  would  not  permit  the 
evidence.  MarkJiam  v.  Carothers,  47  Tex.  21;  Railway  Co.  v.  Holliday^ 
66  Tex.  519. 

At  request  of  plaintiffs,  the  court  instructed  the  jury  that  the  admissions 
of  the  parties,  if  any,  that  they  were  members  of  the  firm,  were  competent 
evidence  to  establish  the  existence  of  the  partnership  as  against  the  parties 
making  such  admissions.  This  charge  should  not  have  been  given,  for  mani- 
fest reasons;  but,  having  been  given,  it  became  proper  and  necessary  to  ex- 
plain that  the  court  did  not  mean  that  the  admissions  did  establish  the  fact  of 
partnership,  but  that  they  were  competent  evidence  to  be  considered  by  the 
jury,  in  connection  with  the  other  evidence  in  the  case  as  to  partnership. 
The  explanatory  charge  was  not  error. 

There  was  no  error  in  overruling  plaintiffs*  exceptions  to  W.  P.  Wood's 
answer  setting  up  a  business  homestead  as  to  the  store-house.  It  seems, 
however,  that  there  was  no  evidence  at  all  of  the  value  of  the  residence  home- 
stead lots,  or  of  the  lot  on  which  the  store-house  stood ;  and  the  instructions 
given  upon  the  subject  omitted  any  direction  as  to  finding  value.  Plaintiffs' 
application  for  a  new  trial  should  have  been  granted,  because  of  the  insuifi- 
ciency  of  the  evidence  to  support  the  plea,  and  the  defect  in  the  charge. 

It  was  admitted  that  the  legal  title  to  the  three-acre  tract  of  land,  with  gin 
and  mill,  was  in  B.  A.  Wood  by  deed  to  him.  Plaintiffs  offered  evidence  to 
show  that  it  was  subject  to  the  levy  of  the  attachment  as  the  property  of  W. 
P.  Wood,  an  acknowledged  member  of  the  firm  sued;  and  upon  this  issue  the 
court  instructed  the  jury  that  the  presumption  was  that  the  land  was  the  prop- 
erty  of  B.  A.  Wood,  and  the  burden  was  upon  the  plaintiff  to  overcome  the 
presumption  by  evidence  sufficient  to  satisfy  the  jury  that  it  belonged  to  some 
other  person.  There  was  no  error  in  the  charge,  as  applied  to  the  facts. 
Plaintiffs  attempted  to  show  that  the  deed  to  B.  A.  Wood  was  false,  and  that 
the  grantee  held  the  legal  title  in  trust  for  W.  P.  Wood.  The  charge  did  not 
require  a  greater  degree  of  proof  than  would  be  required  in  such  a  case.  Had 
the  charge  been  often  repeated,  or  had  the  language  been  "clear  and  satisfac- 
tory," as  in  the  charge  criticised  in  the  case  of  McBride  v.  Banguss,  65  Tex. 
177,  we  should  hold  the  charge  erroneous.  In  the  connection  in  which  the 
word  "satisfy"  is  used  in  the  charge,  we  cannot  say  it  was  error. 

Defendant  Alexander  Wood  was  present  in  court  during  the  trial,  but  did 
not  testify.  The  fact  was  admitted  by  the  parties.  At  the  request  of  de- 
fendant, the  court  instructed  the  jury  that  the  fact  that  he  was  not  called  as 
a  witness  for  defendants  would  not  authorize  the  jury  to  infer  that  Cimon, 
Evans,  and  B.  A.  Wood  were  members  of  the  firm  of  Wood  Bros.  Defend- 
ants say  that  the  charge  was  provoked  by  comments  of  plaintiffs*  counsel  upon 
the  fact.  The  argument  of  counsel  was  legitimate.  It  was  his  privilege  to 
discuss  the  matter,  and  use  it  as  a  circumstance  in  his  favor.  It  was  a  part 
of  the  evidence,  and  was  as  much  a  subject  of  argument  as  any  other  evi- 
dence. The  charge  was  upon  the  weight  of  evidence,  and  was  calculated  to 
mislead  the  jury. 

We  conclude  the  cause  should  be  affirmed  and  reformed;  and  it  is  so  ordered. 

Willie,  C.  J.  Report  of  commission  of  appeals  examined,  their  opinion 
adopted,  and  the  judgment  affirmed  and  reformed. 
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Missouri  Pao.  B.  Ck).  v.  Lee. 

(SupreTTie  Court  of  Texas.    April  17, 1888.) 

1.  Dbath  bt  Wrongful  Act— Plbading — Pbtition— When  Sufficient. 

The  petition  in  an  action  against  a  railway  company  for  negligently  killing  plain- 
tiiTs  son  sufficiently  sets  out  a  cause  of  action,  where  it  allegoe  negligence  in  de- 
fendant at  the  time  of  the  accident;  that  there  was  no  negligence  on  thejmrt  of  de- 
ceased ;  and  that  defendant's  negligence  was  the  cause  ox  death  of  deceased.^ 
S.  Same— Mbasxtrb  of  Damages — Instruction. 

Though  the  true  measure  of  damages  for  the  killing  of  plaintiffs  son  is  "a  sum 
equal  to  the  pecuniary  benefit  the  parent  had  a  reasonable  expectation  of  receiving 
from  her  child  had  he  not  died, "  it  is  not  misleading  to  charge  that  the  damages  are 
**such  sum  as  you  may,  under  the  evidence,  reasonably  believe  plaintiff  might  have 
received  from  the  assistance  of  deceased  had  he  not  been  killed ;  and  you  may,  in 
estimating  such  sum,  if  any,  consider,  under  the  evidence  before  you,  the  age  of  de- 
ceased, the  time  he  might  have  lived,  the  age  of  the  plaintiff,  the  time  she  may 
probably  live,  and  any  other  evidence  tending  to  show  what  damages,  if  any,  she 
may  have  suffered  by  killing  deceased.  You  will  find  for  plaintiff  such  damages, 
under  the  instructions  heretofore  given,  as  you  may  think  will  compensate  her  for 
the  loss,  if  any,  she  may  have  sustained  by  the  killing. "' 
8.  Highways— Dedication— Bt  Owner's  Acts— Proof. 

Where  the  owner  of  land  allowed  a  road  thereon  to  be  used  by  his  customers  ato- 
Ing  to  and  from  his  mill,  and  by  the  general  public  in  passing  from  certain  villages, 
and  when  such  owner  required  a  railway  company  to  make  a  crossing  on  such  road, 
which  was  subsequently  used,  to  the  knowledge  of  the  railway  company,  for  a  con- 
siderable time  bv  the  general  public,  such  acts  are  evidence  of  a  dedication  of  the 
road  to  the  public* 

4.  Negligence— What  Constitutes— Duty  of  Ck)XJRT  to  Charge. 

In  an  action  against  a  railway  company  for  killing  plaintiff's  son  while  crossing 
defendant's  track,  the  court  charged  that  the  degree  of  care  required  of  deceased, 
while  attempting  to  cross,  to  be  what  a  man  of  ordinary  prudence,  situated  in  sim- 
ilar circumstances,  would  adopt.  Heldy  that  such  charge  was  sufficient,  and  the 
court  need  not  define  the  duties,  neglect  of  which  would  be  negligence,  in  the  ab- 
sence of  any  statutory  definitions.* 

5.  Railroad  Companies— Accidents  at  Crossings —Dangerous  Crossing- Failure 

to  Give  Signals. 

In  an  action  against  a  railway  company  for  negligently  killing  plaintiff's  son«  it 
appeared  that  deceased,  driving  in  a  wagon  with  a  high  side-board,  and  attempting 
to  cross  the  track  at  a  public  crossing,  was  struck  by  a  passing  train,  and  killed. 
The  crossing  was  finrown  up  with  weeds  so  high  as  to  obstruct  the  view  of  the  track, 
and  deceased  could  not  have  seen  an  approaching  train  unless  he  had  risen  to  his 
feet  in  the  wagon,  and  looked  down  upon  the  track.  A  south  wind  was  blowing, 
deadening  the  sound  of  the  approaching  train,  and  no  signals  were  given  warning 
deceased  of  its  approach.  Held,  that  the  accident  was  caused  by  defendant's  neg- 
ligence, and  that  plaintiff  may  recover.* 

6.  Saice— Nbgligenob  — DtTTT  to  Oivb  Signals  at  Road  Crossings— R.ev.  St.  Tbx. 

1879, i  4231. 

Rev.  St  Tex.  1879,  %  4281,  prescribing  the  duties  of  railway  companies  at  public 
crossings,  as  to  giving  signals,  etc.,  applies  equally  to  roads  public  by  dedication  as 
to  public  roads  established  by  statutory  proceedings. 

7.  Appeal— Review— Weight  and  Sufficiency  of  Evidence. 

The  fact  that  damages  awarded  in  an  action  against  a  rail  wajr  company  for  killine 
plaintiff's  son,  was  probably  larger  than  the  evidence  might  justiiy,  is  no  ground 
for  reversing  the  judgment. 

Appeal  from  district  court,  Hill  county. 

>  See  note  at  end  of  case. 

*In  general,  as  to  the  measure  of  damages  for  negligently  causing  death,  see  Cooper 
V.  Railway  Co.,  (Mich.)  88  N.  W.  Rep.  806;  County  of  Howard  v.  Legg,  (Ind.)  UN.  E. 
Rep.  612,  and  note;  Stoher  v.  Railroad  Co.,  (Mo.)  4  S.  W.  Rep.  889;  Hogue  v.  Railroad 
Co.,  82  Fed.  Rep.  865;  Davis  v.  Guamieri,  (Ohio,)  16  N.  E.  Rep.  teO;  Railroad  Co.  v. 
Rouse,  (Ga.)  5  d.  E.  Rep.  627. 

•As  to  what  is  necessary  to  make  a  highway  by  dedication,  see  City  ▼.  Williams, 
(Tex.)  6  8.  W.  Rep.  860,  and  note. 

^Respecting  the  duty  of  the  traveler  at  railroad  crossings,  see  Durbin  v.  Navigation 
Co.,  (Or.)  17Pac.  Rep.  5,  and  note. 

'Respecting  the  duty  of  railroad  companies  at  crossings,  see  Railroad  Co.  v.  Schus 
ter,  (Ky.)  post,  874,  and  note. 
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Mary  A.  Lee  brought  an  action  to  recover  damages  against  the  Mlssonri 
Pacific  Railroad  Company  for  the  killing  of  her  son  by  running  over  him 
while  attempting  to  cross  the  track.  Judgment  for  the  plaintiff.  Defendant 
appeals. 

H,  C  Foster  and  A,  C.  Wilkinson,  for  appellant.  Crane,  Ramsey  dk  TarZ- 
ton,  for  appellee. 

Walker,  J.  This  is  an  appeal  from  a  judgment  in  favor  of  appellee  for 
damages  for  the  killing  of  her  son.  The  appeal  questions  (1)  the  sufficiency 
of  the  petition;  (2)  the  question  whether  the  crossing  at  which  the  death 
was  caused  was  at  a  public  road;  (3)  the  sufficiency  of  the  testimony  to  negli- 
gence on  part  of  the  railroad,  and  due  care  on  part  of  the  deceased,  (4)  the 
charge  of  the  court  upon  the  measure  of  damages;  and  (5)  the  verdict  as 
excessive. 

1.  The  petition  alleges  acts  of  negligence  on  part  of  the  defendant  at  the 
time  of  the  collision;  that,  without  negligence  on  part  of  deceased,  he  was 
struck  by  the  passing  train,  and  killed;  and  that  the  death  was  caused  by  the 
negligence  of  defendant.    These  allegations  give  a  cause  of  action. 

2.  The  court  charged  the  jury  **that  a  public  road  is  one  so  made  by  order 
of  the  commissioners'  court, — ^the  same  being  marked  out,  surveyed,  and 
worked  by  order  of  said  court;  or  one  which  is  used  and  appropriated,  with- 
out order  of  court,  to  the  use  of  the  public  for  such  length  of  time  as  to  show 
it  has  been  dedicated  to  the  use  of  the  public,  and  is  so  used  by  the  public; 
and  where  a  road  has  been  so  used,  appropriated,  and  dedicated,  the  same 
will,  in  the  contemplation  of  law,  be  a  public  road.  '*  There  was  testimony 
to  the  public  use  of  the  road  as  a  way  to  the  gin  and  mill  of  the  owner  of  the 
land  by  his  customers,  and  by  the  public  in  passing  from  the  villages  Itasca 
and  Ck)vington.  The  owner  of  the  land  had  required  the  railroad  company  to 
make  a  crossing  where  an  old  road  had  been.  The  crossing  had  been  kept  up. 
It  had  been  used  by  the  public  for  at  least  six  years.  It  was  a  public  road,  in 
fact,  from  the  manner  and  extent  of  its  use.  The  intent  of  the  land-owner, 
with  reference  to  the  use  of  the  road  and  crossing,  was  clear  as  to  persons 
coming  to  his  gin  and  mill.  His  knowledge  of  the  public  use  as  a  highway 
by  the  public,  in  passing  between  the  villages  Itasca  and  Covington,  was  un- 
disputed. The  intent  on  part  of  the  owner  and  use  by  the  public  evidence  a 
dedication.  The  jury  in  each  particular  case  passes  upon  the  sutficiency  of 
the  testimony  to  the  interest  of  the  owner.  The  intent  may  be  presumed 
from  the  use  alone.  From  the  acts  of  the  owner,  and  the  facta  of  public  use 
as  given,  the  jury  may  find  the  fact  of  dedication  without  reference  to  any 
particular  time.  Thomp.  Highw.  55,  and  cases.  As  to  the  effect,  upon  the 
railroad  company,  of  the  facts  in  evidence  upon  this  character  of  crossing,  it 
seems  that  the  views  taken  by  our  court  of  appeals  are  sound,  as  stated  in  a 
well-considered  case,  (opinion  by  Justice  Wilson,)  2  Civil  Cas.  Ct.  App.  204: 
"Where  a  railroad  company  had  for  several  years  recognized  and  maintained 
a  road  crossing  over  its  line  of  railway  as  a  crossing  for  the  public,  it  was  held 
to  be  estopped  from  setting  up,  as  a  defense,  that  the  road  was  not  a  public 
road.  Under  these  circumstances,  the  road  will  be  considered  a  public  road, 
within  the  meaning  of  the  statute."  Considering  the  issue  as  intended  to 
ascertain  the  relations  and  duties  of  the  railroad  company  and  the  traveling 
public  with  reference  to  this  crossing,  we  think  the  charge  was  sufficiently 
specific.  It  required  the  jury  to  determine  the  fact  of  dedication  by  the 
owner,  and  use  by  the  public. 

But  it  is  insisted  that  the  amendment  to  article  4231,  Ilev.  St.,  in  inserting 
the  term  "public"  as  descriptive  of  the  roads  to  which,  in  that  article,  the 
duties  enumerated  attached,  had  the  effect  of  a  statutory  definition,  and  that 
only  to  roads  "public"  by  the  terms  of  the  statute  is  the  protection  secured. 
The  county  authorities  have  power  "to  lay  out  and  establish,  change  and  dia- 
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continue,  pnblfc  roads  and  highways."  Bev.  St.  art.  1514.  This  power  does  not 
negative  the  existence  of  public  roads  otherwise  established.  Tliere^is  no  law 
in  the  statutes  of  Texas,  nor  consideration  of  policy,  prohibiting  a  road  from 
being  made  by  dedication  by  the  owner  of  the  soil,  and  sanctioned  by  the  needs 
and  by  the  use  of  it  by  the  public.  The  courts  would  protect  such  a  road  from 
invasion.  The  extent  of  the  use  of  a  road  determines  its  character  as  public 
or  not  as  a  fact.  The  purpose  of  the  statutes,  or  the  principal  one,  imposing 
duties  upon  railroad  companies  in  running  their  trains  across  the  public  roads, 
was  to  protect  human  life.  That  necessity  would  attach  to  the  crossing  of  ev- 
ery road  in  fact  public,  and  where  the  extent  of  travel  made  it  a  duty  on  the 
part  of  the.owners  of  the  railroad  trains  to  look  after  the  safety  of  those  using 
the  road  as  a  higli  way.  We  cannot  attach  to  the  woi-d  "  public, "  in  the  amended 
act,  any  other  meaning  than  as  including  all  public  roads,  whether  in  law  or 
in  fact.  We  think,  where  the  crossing  is  public,  and  that  fact  known  to  the 
railroad  company,  that  the  duty  of  carefulness  arises.  Swen  v.  Railway 
Co.,  38  Wis.  634. 

3.  The  court  charged  the  statutory  duties  imposed  upon  railroad  companies 
when  crossing  public  roads.  The  degree  of  care  required  of  the  deceased  was 
stated  to  be  "such  care,  in  approaching  and  attempting  to  cross  the  defend- 
ant's railroad,  as  a  man  of  ordinary  prudence,  under  similar  circumstances, 
would  have  used."  The  Jury  were  repeatedly  told  that,  if  the  deceased  was 
wanting  in  such  due  care,  his  mother,  the  plaintiff,  could  not  recover,  what- 
ever they  might  find  as  to  the  conduct  of  the  defendant.  The  defendant  asked 
instructions  to  the  effect  that  it  was  the  duty  of  deceased  to  make  use  of  his 
sense  of  sight  and  hearing  to  discover  the  approaching  train;  and  that,  if  in- 
jured by  reason  of  failing  to  look  when,  by  looking  before  driving  upon  the 
track,  he  could  have  seen  the  approaching  train,  recovery  could  not  be  had. 
Our  courts  have  refused  to  recognize  as  a  duty  of  the  trial  judge  to  attempt 
to  dehne  duties,  neglect  of  which  would  be  negligence,  in  the  absence  of  stat-^ 
utory  definition^  of  duties,  disregard  of  which  is  negligence  as  matter  of  law. 
Railway  Co,  v.  Wilson,  60  Tex.  142;  Railtoay  Co,  v.  Chapman,  bl  Tex.  75. 
The  judge  is  to  inform  the  jury  as  to  tlie  degree  of  diligence  or  care  or  skill 
which  the  law  demands  of  the  party,  and  wliat  duty  it  devolves  upon  him.  and 
the  jury  are  to  find  whether  that  duty  has  been  done.  1  Greenl.  Ev.  (14th 
Ed.)  72,  note  c.  The  rule  given  as  to  degree  of  care  required  of  deceased,  is 
recognized  by  former  decisions  of  this  court.  Railroad  Co,  v.  Randall,  50 
Tex.  254;  Railtoay  Co.  v.  Cowser,  57  Tex.  302;  Railtoay  Co.  v.  Waller,  56 
Tex.  334;  Railway  Co.  v.  Murphy,  46  Tex.  356;  Eatnes  v.  Railtoay  Co.,  63 
Tex.  660.  Having  given  the  proper  rule  to  the  jury,  the  judge  had  performed 
his  duty,  unless  from  the  whole  case  as  made  by  the  testimony  the  plaintiff 
had  no  testimony  upon  which  the  jury  could  reasonably  liave  found  a  verdict 
in  her  favor,  in  which  state  of  facts  the  court  could  have  refused  to  submit 
the  case  to  the  jury.  The  plaintiff's  case  would  fail  from  absence  of  testi- 
mony as  to  any  negligence  on  part  of  defendant,  or  upon  absence  of  any  testi- 
mony from  which  a  jury  could  find  due  care,  or  its  equivalent, — absence  of 
negligence  on  part  of  the  deceased. 

Appellants  insist  that  the  testimony  discloses  a  total  absence  of  care  on  part 
of  deceased,  and  that  his  death  was  c;tused  by  his  recklessly  attempting  to 
cross  the  track,  when  any,  the  slightest,  care  would  have  informed  him  of  the 
danger.  What  is  due  care  under  a  given  group  of  facts  must  be  determined 
by  the  jury  by  applying  the  rule  as  to  what,  in  their  judgment,  a  man  of  or- 
dinary prudence  would  have  done  under  the  attendant  circumstances.  It  is 
reasonable  that  a  sane  man  will  not  knowingly  and  recklessly  expose  himself 
to  imminent  bodily  danger;  that  the  instincts  of  self-preservation  existed. 
It  may  be  inferred  that  the  deceased  did  not  know  of  the  presence  of  the  ap- 
proaching train  at  the  time  he  drove  upon  the  track.  We  may  ask,  why  did 
he  not  know  it,  and  what  was  his  duty  to  know  it?    It  appears  in  the  record 
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that  the  deceasod,  in  a  wagon  with  high  side-boards,  had  been  driving  south- 
ward near  400  feet,  nearly  parallel,  with  the  track  at  a  distance  less  than  ^K) 
feet  from  it;  that  he  turned  to  the  right,  and  traveled  west  about  75  feet,  to 
reach  the  track ;  that  at  the  angle,  and  between  that  and  the  track,  the  right 
of  way,  which  was  50  feet,  was  grown  up  with  sun-flowers  and  weeds  so  high 
tliat  the  view  of  the  track  was  obstructed.  A  violent  wind  was  blowing  from 
the  south.  The  trains,  in  passing  this  crossing,  usually  had  been  signaled  by 
the  ringing  of  the  bell,  or  the  blowing  of  the  whisle.  The  train,  a  passenger 
train,  was  behind  time,  and  was  running  at  unusual  speed.  There  is  testi- 
mony that  from  the  angle  and  to  the  track  the  deceased  could  not  have  seen 
the  approaching  train,  unless,  perhaps,  on  a  sharp  look-out,  from  the  weeds, 
etc.,  obstructing  his  view.  It  does  not  appear  that  in  going  southward,  par- 
allel with  the  track,  and  going  in  same  direction  with  the  train,  he  could  have 
seen  the  train,  unless  he  had  risen  to  his  feet  in  the  wagon,  and  looked  back 
upon  the  track.  From  the  testimony,  we  may  infer,  from  the  speed  with 
which  the  train  was  moving,  that  the  train  was  not  in  his  sight,  save  by  look- 
ing back;  else  it  had  reach^  the  crossing  before  the  deceased.  The  deceased 
had  a  right  to  be  upon  the  road ;  had  a  right  to  cross  the  track.  No  bell  or 
whistle  sounded,  warning  the  approach  of  the  train.  Deceased  had  a  right  to 
expect  such  signals.  The  weeds  obstructed  his  view;  the  wind  storm  dead- 
ened the  sound  of  the  train.  He  was  run  upon  and  killed  without  warning. 
In  this  state  of  fact»,  if  the  road  was  public,  and  the  statutory  duties  required 
of  defendant  in  crossing  public  roads  existed,  then  the  court  could  not  prop- 
erly withhold  from  the  jury  the  right  to  pass  upon  the  questions  of  negligence 
and  due  care,  etc.  The  charges  asked  by  the  defendant,  and  refused,  where 
not  already  given,  were  not  applicable  to  the  case,  and  no  error  was  committed 
in  refusing  them. 

4.  The  measure  of  damages  given  by  the  court  is  "such  sum  as  you  may, 
under  the  evidence,  reasonably  believe  plaintiff  might  have  received  from  the 
assistance  of  said  Robert  E.  Lee,  [the  deceased,]  had  he  not  been  killed  by 
the  train  of  defendant;  and  you  may,  in  estimating  such  sum,  if  any,  con- 
sider, under  the  evidence  before  you,  the  age  of  said  deceased,  the  time  he 
might  have  lived,  the  age  of  the  plaintiff,  the  time  she  may  probably  live,  and 
any  other  evidence  tending  to  show  what  damages,  if  any,  she  may  have  suf- 
fered by  reason  of  the  killing  of  said  R.  E.  Lee.  ♦  ♦  ♦  You  will  find  for 
plaintiff  such  damages,  under  the  instructions  hereinbefore  given,  as  you  may 
think  will  compensate  her  for  the  loss,  if  any,  she  may  have  sustained  by  the 
killing, "  etc.  We  do  not  believe  that  the  use  of  the  word  "  might, "  instead  of 
"would,''  could  have  misled  the  jury  as  descriptive  of  the  pecuniary  benefit 
anticipated.  Nor  does  it  appear  that  the  enumeration  of  subjects  of  consider- 
ation necessarily  or  even  prolmbly  extended  the  limits  of  investigation  by  the 
jury  beyond  what,  from  the  testimony,  plaintiff  reasonably  would  have  re- 
ceived had  her  son  lived.  Nor  Is  the  further  clause,  as  to  compensation,  mis- 
leading; for  express  reference  is  made  to  the  preceding  part  of  the  charge. 
The  true  measure  is  "a  sum  equal  to  the  pecuniary  benefit  the  parent  had  a 
reasonable  expectation  of  receiving  from  her  child  had  he  not  died. "  OalveS' 
ton  V.  Barbour, 62  Tex.  174;  Railway  Co,  y.Ormond,^^  Tex.  490;  RaUtoay 
Co,  V.  Cowser^  bl  Tex.  298;  Railroad  Co.  v.  Nixon.  52  Tex.  19;  Rev.  St. 
art.  2909. 

5.  The  amount  of  the  verdict  is  larger  than,  under  the  testimony,  probably 
this  court  would  have  found.  But  there  was  testimony  that  the  deceased  was 
the  eldest  son  of  his  widowed  mother;  that  he  was  sober,  industrious,  and 
economical.  He  worked  for  his  mother;  he  aided  her  with  counsel  and  ad- 
vice. His  devotion  to  his  mother  was  such  that  his  neighbors  could  testify 
to  repeated  declarations  that  he  would  support  her  as  long  as  she  lived.  He 
was  but  a  farm  hand  working  for  wages,  and  his  mother  a  renter.  The  idea 
given  in  the  testimony  of  this  boy's  character,  habits,  and  person  is  that  of  a 
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prospective  osef al  and  proBperous  citizen,  from  whom  t^e  mother,  bat  for  his 
taking  off,  would  have  received  assistance  greater  probably  than  has  been 
given  her.  In  JUailroad  Co.  v.  Kindt^ed,  i57  Tex.  508,  after  an  examination 
of  the  authorities,  it  is  announced  that  '*the  damages  in  such  cases  are  essen- 
tially indefinite;  hence  the  law  furnishes  no  definite  measure  therefor." 
Finding  no  error  in  the  record,  the  judgment  below  will  be  affirmed. 

NOTE. 

Nboliobncb— Pleading.  When  the  only  averment  directly  affecting  the  question  of 
negUflrence  is  that  a  person  did  an  act  negligently,  or  the  opposite,  and  no  facte  are 
statea  from  which  negligencCf  or  the  lack  of  it,  can  oe  inferretl  the  averment  must  be 
regarded  as  one  of  fact.  Washburn  v.  Railway  Co.,  (Wis.)  S2  N.  W.  Rep.  284.  An  al- 
legation of  negligence,  as  applied  to  the  conduct  of  a  party,  is  not  a  mere  conclusion  of 
law,  but  a  statement  of  an  ultimate  pleadable  fact,  nenoe,  in  an  action  for  damages 
resulting  from  certain  acts  of  another,  alleged  to  have  been  negligent  and  careless,  the 
complaint  is  not  demurrable,  as  not  stating  a  cause  of  action,  unless  the  particular  acts 
alleged  are  such  that  they  could  not  be  negligent  under  any  possible  evidence  admissi- 
ble under  the  allegations  of  the  complaint.  Rolseth  v.  Smith,  (Minn.)  85  N.  W.  Rep. 
565.  And  a  declaration  is  sufficient  to  withstand  a  demurrer  for  want  of  facts  which 
characterizes  the  act  complained  of  as  having  been  carelessly  or  negligently  done,  and 
does  not  show  in  what  the  negligence  consists.  Railway  Co.  v.  Jones,  (Ind.)  9  N.  £. 
Rep.  476;  Wilson  v.  Railroad  Co.,  (Colo.)  2  Pac.  Rep.  1;  Clark  v.  Railway  Co.,  (Minn.) 
9N.W.Rep.75;  Lucas  v.  WatUes,  (Mioh.)18N.  W.Rep.782;  Keating  v.  Brown,  (Minn.) 
Id.  909.  See,  also,  Rowland  v.  Murphey,  (Tex.)  1  8.  W.  Rep.  658.  And  the  same  ryle 
applies  to  an  averment  of  contributory  negligence  in  the  answer.  Neler  v.  Railway  Co., 
(Mo.)  Id.  8S7.  An  objection  to  a  pleading  containing  simply  a  general  averment  of  neg- 
ligence Is  to  be  reached  by  a  motion  to  make  more  specino.  Town  of  Rushville  v.  Ad- 
ams, (Ind.)  8  N.  E.  Rep.  292;  Pitts  v.  Waldeck,  (Wis.)  8  N.  W.  Rep.  863.  Under  a  gen- 
eral allegation  of  negligence,  the  circumstances  constituting  it  may  be  given  in  evidence, 
though  other  circamstances  specially  set  out  in  the  complaint  are  not  proved.  Cun- 
ningham V.  Railway  Co.,  (Utah,)  7  Pac.  Rep.  795. 


Taylor  v.  State. 

(Cottrt  of  Appeals  of  Texas.    February  25, 1888.) 

Larceny— Fraudulent  Conversion— I^operty  Obtained  under  Contract  of  Bail>- 

MENT. 

Under  an  indictment  charging  theft  in  the  usual  form,  a  conviction  cannot  be  had 
for  the  offense  defined  by  Willson,  Tex.  Crim.  Laws,  %  1292,  as  the  fraudulent  con- 
version of  property  without  the  consent  of  the  owner,  when  said  property  has  been 
obtained  from  the  owner  by  virtue  of  a  contract  of  bailment. 

Appeal  from  district  court,  Mitchell  county;  W.  Kennedy,  Judge. 

The  appellant.  Clay  Taylor,  was  convicted  of  the  theft  of  a  buggy  and  two 
horses,  which  he  hired  from  the  owner,  and  afterwards  fraudulently  con- 
verted to  his  own  use. 

Asst.  Atty.  Qen,  Davidson,  for  the  State. 

Willson,  J.  This  conviction  is  under  an  indictment  charging,  in  the  usual 
form,  the  theft  of  two  horses.  The  evidence  shows  that  the  defendant  ob- 
tained possession  of  the  horses,  with  the  consent  of  the  owner,  under  a  con- 
tract of  hiring.  In  his  charge  to  the  jury,  the  trial  judge  explained  and  sub- 
mitted theft  by  means  of  false  pretext,  as  defined  by  article  727  of  the  Penal 
Code,  and  also  theft  as  defined  by  the  act  of  March  8,  1887,  (Willson.  Tex. 
Crim.  Laws,  §  1292;)  that  is,  fraudulent  converson  of  propeity  without  the 
consent  of  the  owner,  when  said  property  has  been  obtained  from  the  owiler 
by  virtue  of  a  contract  of  bailment.  Defendant  excepted  to  these  charges  at 
the  time  of  the  trial.  With  respect  to  the  charge  explaining  theft  by  means 
of  false  pretext,  it  was  warranted  by  the  evidence;  and  it  is  well  settled  that, 
under  an  indictment  charging  theft  in  the  usual  form,  a  conviction  may  be 
had  for  theft  by  means  of  false  pretext.  Willson,  Tex.  Crim.  Laws.  §  1263. 
But  the  charge  given  by  the  court,  while  correct  as  far  as  it  goes,  falls  short 
of  the  whole  law  upon  the  issue.    It  does  not  directly  and  explicitly  instruct 
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that  the  fraudulent  intent  on  the  part  of  the  defendant  must  bare  existed  at 
the  very  time  he  obtained  possession  of  the  property,  and  that  no  subsequent 
fraudulent  intent  would  constitute  theft.  Willson,  Tex.  Grim.  Laws,  §  1269. 
Special  instructions  supplying  this  deficiency  in  the  charge  were  requested  by 
defendant,  and  the  court  erred  in  refusing  to  give  theni. 

With  respect  to  the  charge  explaining  the  theft  defined  by  the  act  of  March 
8,  18b7,  supra,  it  was  also  warranted  by  the  evidence.  It  is  contended,  how- 
ever, by  counsel  for  defendant,  that,  under  the  indictment,  a  conviction  can- 
not be  had  for  this  species  of  theft,  and  that,  therefore,  it  was  error  to  give 
such  charge.  We  are  of  the  opinion  that  this  position  is  a  sound  one.  This 
species  of  theft  differs  essentially  from  theft  in  general,  and  from  theft  by 
means  of  false  pretext.  In  this  offense,  the  possession  of  the  property  is  ob- 
tained lawfully,  by  virtue  of  a  contract,  with  or  without  a  fraudulent  inl«nt 
on  the  pprt  of  the  defendant  at  the  time  of  obtaining  the  same.  The  fraudu- 
lent intent  required  to  constitute  this  offense  refers  to  and  must  concur  with 
the  act  of  conversion,  and  need  not  exist  at  the  time  of  obtaining  possession 
of  the  property.  It  is  the  fraudulent  conversion,  and  not  the  fraudulent  tak- 
ing, that  forms  the  gist  of  this  offense.  Theft  in  general  and  theft  by  false 
pretext  are  not  constituted  unless  the  fraudulent  intent  exists  at  the  very 
time  of  the  taking.  This  offense  is  as  essentially  different  from  theft  in  gen- 
eral, and  from  theft  by  false  pretext,  as  is  the  offense  of  theft  from  the  per- 
son, a  conviction  for  which  last-named  offense  cannot  be  maintained  under 
an  indictment  charging  theft  in  the  usual  form.  Willson,  Tex.  Grim.  Laws, 
§§  1204-1312.  It  has  been  held  by  a  majority  of  this  court  that,  under  an  in- 
dictment charging  theft  in  the  usual  form,  a  conviction  may  be  had  for  the  of- 
fense defined  by  article  749  of  the  Penal  Gode,  of  willfully  taking  into  posses- 
sion, and  driving,  etc.,  live-stock.  These  decisions,  however,  are  grounded 
upon  the  fact  that,  to  constitute  that  offense,  there  must  be,  as  in  theft  in 
general,  a  fraudulent  taking  of  the  property,  and  that  the  constituent  ele- 
ments of  the  offense  are  the  same  as  of  theft  in  general.  Willson,  Tex.  Grim. 
Laws,  ^  1263.  It  has  also  been  held  that,  under  such  an  indictment,  a  con- 
viction is  maintainable  for  the  misdemeanor  defined  by  article  767  of  the  Penal 
Gode.  Guest  v.  ^tate,  7  S.  W.  Kep.  242.  These  decisions  are  based  upon  the 
ground  that  the  offense  defined  by  article  767  is  not  clearly  distinguishable 
from  ordinary  theft.  The  decisions  above  referred  to,  with  reference  to  the 
offenses  defined  by  said  articles  749  and  767,  are  inapplicable,  in  our  opinion, 
to  the  offense  defined  by  the  act  of  March  8,  1887,  supra,  for  the  re«ison,  be- 
fore stated,  that  said  last-named  offense  is  essentially  different  in  its  elements 
from  the  offense  of  ordinary  theft.  Nor  does  said  offense  come  within  the 
provision  of  subdivision  6,  of  article  714  of  the  Gode  of  Giimlnal  Proceiture, 
because  in  said  offense  the  acquisition  of  the  property  is  not  necessarily  un- 
lawful, but  may  be  lawful,  and  ihls  only  an  unlawful  acquisition  of  property 
that  is  embraced  in  said  provision.  This  new  offense  is  nothing  more  nor 
less  than  embezzlement,  named  and  declared  to  h**  theft;  and,  to  warrant  a 
conviction  for  it,  the  indictment  must  charge  sf>ecifically  the  facts  constitut- 
ing it;  that  is,  the  facts  of  the  bailment,  and  the  fraudulent  conversion  of 
the  property  without  tlie  consent  of  the  owner,  etc.  We  hold  that  the  court 
erred  in  instructing  the  jury  that  they  might  convict  the  defendant  under  the 
said  new  statute. 

Because  of  the  errors  in  the  charge  of  the  court  which  we  have  discussed, 
the  judgment  is  reversed,  and  the  cause  is  remanded. 


BoNNAUD  V.  State. 
{Court  of  Appeals  of  Texas.    March  7, 1888.) 

I.  Witness — Impeachment— Bias  op  Witness. 

On  a  trial  for  murder,  evldeDce  that,  on  the  night  before  the  homicide,  the  prin- 
cipal witness  for  the  state  had  a  quarrel  with  defendant,  and  said:  **!  wiU  see  you 
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again,  and  sboot  a  bole  in  you  a  yellow  dopr  can  jump  through.  I  aiA  all  wdol,  a 
yard  wide,  and  hard  to  curry,  "—is  admissible  to  show  the  hostility  and  bias  of  wit- 
ness against  defendant. 

2.  Homicide — Evidence — Declaration  of  Accused. 

Shortly  after  defendant  shot  deceased,  he  made  a  false  statement  to  certain  i>er- 
sons  about  the  shooting,  which  was  given  in  evidence  by  the  state,  if  eld,  that  un- 
der Code  Crim.  Proc.  Tex.  art.  751,  providing  "when  a  detailed  *  ♦  ♦  conver- 
sation is  given  in  evidence,  any  other  declaration  ♦  ♦  ♦  necessary  to  make  it 
understood,  or  explain  the  same,  may  also  be  given  in  evidence, "  defendant  was 
entitled  to  show  that  later  on  the  same  evening  he  m  ide  a  different  statement  to 
his  brother,  and  explained  to  him  the  reasons  for  making  the  former  statement. 

8.  Same — Murder — Previous  Intention  to  Fight. 

Where  it  appears  that  defendant  and  deceased  had  been  at  enmity;  that  defend- 
ant had  threatened  deceased,  and  the  latter  expected  and  was  prepared  for  trouble ; 
and  that  both  had  their  minds  made  up  to  bring  on  a  auarrel  when  they  met,  and 
kill,  or  inflict  injury  which  might  result  in  the  death  of  the  other;  and  a  difficulty 
and  death  did  ensue,  no  matter  which  provoked  it,  the  party  killing  would  be  guilty 
of  murder. 

4.  Same — Manslaughter— Sudden  Passion. 

Where  defendant  sought  deceased  to  ask  pay  for  certain  spurs  which  he  claimed 
that  deceased  had  stolen  from  him,  and  with  no  intention  of  provoking  a  quarrel, 
but  one  ensued,  in  which  defendant,  in  the  heat  of  passion  caused  by  the  violence 
and  abuse  of  deceased,  shot  and  killed  deceased,  such  killing  would  be  manslaugh- 
ter. 

6.  Same— Manslaughter— Sudden  Passion- Instruction. 

Where  the  evidence  tended  to  show  that  defendant,  without  hostile  intent,  sought 
an  interview  with  deceased,  who  became  enraged,  and  assaulted  defendant,  inflict- 
ing pain,  and  defendant,  under  the  passion  thus  engendered,  killed  deceased,  the 
pam  would  amount  to  "adequate  cause,  ^  so  as  to  reduce  the  killing  to  manslaugh- 
ter, and  failure  to  affirmatively  so  charge  was  error. 

6.  Same— Justifiable  Homicide— Self-Defenbe. 

Where  there  was  evidence  tending  to  show  that  defendant,  without  hostile  in- 
tent, but  for  the  purpose  of  demanding  pay  for  certain  spurs,  sought  an  interview 
with  deceased,  and  a  quarrel  ensued  in  which  deceased  made  an  assault  with  a  pistcl 
on  defendant  so  as  to  create  in  defendant's  mind  a  reasonable  apprehension  of 
death,  or  serious  bodily  harm,  and,  acting  on  such  apprehension,  defendant  shot 
and  killed  deceased,  the  killing  was  justiflable  on  the  ground  of  self-defense.^ 

Appeal  from  district  court  Johnson  county;  J.  M.  Hall.  Judge. 

Indictment  again.st  Harve  Bernard  for  murder  byshootiiig  one  Ben  Shultz. 
There  was  a  conviction  of  murder  in  the  second  degree,  and  from  a  senlence 
of  seven  years  in  the  penitentiary  defendant  appeals. 

'Poindexter  &  Padelford^  for  appellant.  A$8t,  Atty.  Oen,  Davidson,  for 
the  State. 

White,  P.  J.  This  appeal  is  from  a  conviction  for  murder  of  the  second 
degree.  Twenty  errors  are  assigned  for  a  reversal,  and  they  relate  (1)  to  ex- 
clusion of  evidence;  (2)  to  erroi-s  in  the  charge  of  the  court  to  the  jury:  (3) 
to  the  refusal  of  special  instructions  requested  by  defendant;  (4)  to  the  in- 
sufhciency  of  the  evidence  to  support  tlie  verdict;  and  (5)  to  the  overruling 
of  defendant's  motion  for  new  trial.  We  do  not  propose  to  discuss  all  of  the 
errors  assigned,  but  will  select  those  which  are,  in  our  opinion,  the  most  im- 
portant. 

It  was  error  to  exclude  the  testimony  of  the  witness  Joe  Bedwell,  as  shown 
by  the  first  bill  of  exceptions,  to  the  elfect  that  on  the  ni^ht  before  the  shoot- 
ing a  difficulty  occurred  at  a  party  at  the  house  of  one  Pnge,  between  the  prin- 
cipal state's  witness,  Ike  Moore,  and  defendant,  in  whicii  the  witness  Moore 
had  followed  the  defendant  out  of  the  gate,  and,  when  defendant  told  him  to 
stop  following  him,  turned  away  with  the  remark,  "I  will  see  you  again,  and 
shoot  a  hole  in  you  a  yellow  dog  can  jump  through.    I  am  a  yard  wide,  all 

>  As  to  when  a  homicide  is  justiflable,  see  People  v.  Robertson,  (Cal.)  8  Pao.  Rep.  600, 
and  note;  State  v.  Donnelly,  (Iowa,)  27  N.  W.  Rep.  .%9,  and  note;  Darbey  v.  State,  (Ga.) 
8  8.  E.  Rep.  668:  Lynch  v.  State,  (Tex.)  6  8.  W.  Rep.  190;  Stanley  v.  Com.,  (Ky.)  Id. 
166;  Duncan  v.  State,  (Ark.)  Id.  164;  FalUn  v.  State,  (Ala.)  3  South.  Rep.  525. 
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wool,  and  hard  to  carry."  This  eyidence  was  admissible  to  show  the  motives, 
animus,  and  extent  of  the  feeiings  of  the  witness  towards  the  defendant. 
"The  motives  which  operate  upon  the  mind  of  a  witness  when  he  testifies  are 
never  regarded  as  immaterial  or  collateral  matters."  Gaines  v.  Com,,  50  Pa. 
St  319-326.  As  to  hostility,  interest,  or  bias  against  a  defendant,  a  witness 
may  be  contradicted,  if  he  denies  them,  by  evidence  of  his  own  statements, 
or  other  implicatory  facts.  "The  same  rule  applies  to  questions  as  to  quar- 
rels between  the  witness  and  the  party  against  whom  he  is  called."  Wbart. 
Crim.  Ev.  §  485;  1  Greenl.  Ev.  (18th  Ed.)  455 ;  Bart  v.  State,  15  Tex.  App.  202; 
Favors  v.  State,  20  Tex.  App.  156;  Roshorough  v.  State,  21  Tex.  App.  672. 
See,  also,  upon  this  point,  Newcomb  v.  State,  37  Miss.  383;  and  also  the  case  of 
Kent  v.  State,  (Ohio,)  reported  in  full  in  6  Crim.  Law  Mag.  520,  in  which  the 
cases  are  reviewed,  and  the  doctrine  upon  the  subject  elaborately  discussed. 
It  is  shown,  by  the  evidence,  that  the  witness  Moore  had  been  a  party  to,  and 
associated  with,  the  deceased  in  all  the  troubles  and  ditficulties  between  the 
latter  and  the  defendant,  and  the  extent  to  which  he  was  biased  was  legiti- 
mate matter  to  be  considered  by  the  jury  in  determining  the  credibility  of 
his  testimony. 

Dereudant*s'  seventh  bill  of  exceptions  was  taken  to  the  exclusion  of  his 
statements  to  his  brother,  John  Bonnard,  on  the  night  of,  and  when  he  first 
met  his  said  brother  after,  the  difficulty,  in  which  he  detailed  all  the  circum- 
stances of  the  difficulty  fully,  and  in  which  he  also  explained  to  his  brother 
the  fact  that  he  had  related  the  circumstances  differently  to  the  young  ladies 
at  Mrs.  Welch's  immediately  upon  his  return  from  the  scene  of  the  difficulty, 
and  told  him  the  reason  which  induced  aud  influenced  him  in  making  the  state- 
ment, as  he -did  make  it,  to  those  young  ladies.  The  prosecution  had  proved 
by  these  young  ladies  what  defendant's  statements  to  them  had  been,  and  the 
defense  proposed  to  prove  the  statements  made  to  his  brother,  in  order  to  ex- 
plain these  statements,  under  the  statutory  rule  that  "when  a  detailed  act, 
declaration,  conversation,  or  writing  is  given  in  evidence,  any  other  act,  dec- 
laration, or  writing  which  is  necessary  to  make  it  understood,  or  to  explain 
the  same,  may  also  be  given  in  evidence."  Code  Crim.  Proc.  art.  751.  We 
are  of  opinion  that  the  bill  of  exceptions  brings  the  excluded  evidence  directly 
within  the  purview  of  the  rule  as  the  same  has  heretofore  been  construed  by 
this  court  in  Greene's  Case,  17  Tex.  App.  395;  Harrison's  Case,  20  Tex.  App. 
387;  Rainey's  Case.  Id.  455;  Gaithefs  Case,  21  Tex.  App.  528,  1  S.  W.  Eep. 
456;  and  that  it  was  error  to  exclude  the  testimony.    This  case  is  not  analo- 

fous,  in  this  particular,  to  Gibson's  Case,  23  Tex.  App.  414  and  5  6.  W.  Bep. 
14. 

Appellant  having  been  convicted  of  murder  in  the  second  degree,  this  elim- 
inates from  discussion  all  questions  as  to  the  correctness  of  the  charge  of  the 
court  as  to  murder  of  the  first  degree.  As  to  murder  of  the  second  degree, 
manslaughter,  self-defense,  etc.,  many  attacks  are  made  upon  the  charge  as  a 
whole,  and  to  each  particular  paragraph,  as  well  as  to  the  action  of  the  court 
in  refusing  all  of  defendant's  special  requested  instructions.  It  would  be  a 
useless  consumption  of  time  to  attempt  a  review  of  all  the  matters  thus  pre- 
sented, and  so  strenuously  urged  in  the  oral  argument  and  able  brief  of  coun- 
sel for  appellant.  Suffice  it  to  say  that  in  quite  a  number  of  the  particulars 
mentioned  the  charge  is  to  some  extent  confusing,  if  not  misleading,  and,  in 
one  of  the  particulars  specially  complained  of,  clearly  erroneous.  We  will 
summarize  the  several  phases  in  which  the  evidence  presents  the  case  to  our 
minds,  and  to  which  the  charge  should  have  been  mainly,  pei'tinently,  and 
affirmatively  directed. 

1.  The  state's  theory  was  that  defendant  and  deceased  had  been  at  enmity 
for  some  months,  and  defendant  had  made  serious  threats  against  the  deceased ; 
that  these  threats  had,  perhaps,  been  communicaled  to  deceased,  and  he  was 
anticipating  and  prepared  for  trouble  with  defendant  when  he  should  next 
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meet  him.  Now,  if  under  these  circumstances  both  parties  had  determined 
in  their  minds  to  bring  on  a  difficulty  when  they  should  meet,  in  which  the- 
one  intended  to  kill  the  other,  or  inflict  serious  bodily  injury  which  might  re- 
sult ill  death,  then,  if  such  was  the  case,  and  a  difficulty  and  death  ensued,  no 
matter  which  provoked  it,  the  party  killing  would  be  guilty  of  murder.  Code 
Crim.  Proc.  art.  603. 

2.  If  defendant,  however,  did  not  intend  to  provoke  a  difficulty  with  de- 
ceased, but  sought  the  interview  with  him  solely  for  the  purpose  of  demand- 
ing pay  for  his  spurs,  and  a  difficulty  ensued  in  which  defendant,  on  account 
of  abuse  heaped  upon  him  by  deceased,  voluntarily  slew  him  in  heat  of  pas- 
sion engendered  by  the  present  abuse,  taken  in  connection  witli  the  previous 
wrongs  done  him  by  deceased,  and  the  circumstances,  all  together  combined, 
were  of  such  a  character  as  to  produce  ''adequate  cause*'  sufficient  to  render 
the  mind  incapable  of  cool  reflection,  then  such  killing  would  be  manslaugh- 
ter. Wadlington  v.  State,  19  Tex.  App.  266;  Johnson's  Case,  22  Tex.  App. 
206,  2  S.  >V.  Itep.  609;  Howard's  Case,  23  Tex.  App.  265,  5  S.  W.  Rep.  231. 

3.  If  defendant  sought  an  interview  with  deceased  with  no  hostile  inten- 
tions, and  deceased  became  enraged,  and  committed  an  assault  upon  defend- 
ant, which  did  inflict  pain  or  bloodshed,  and  under  the  p>ission  thus  engen- 
dered defendant  shot  and  killed  deceased,  the  pain  or  bloodshed  would  amount 
to  "adequate  cause, "and  the  killing  would  be  manslaughter.  The  charge  of 
the  court  was  radically  defective  in  not  presenting  this  phase  of  the  law  of 
the  case  in  affirmative  terms.  HUl  v.  State,  8  Tex.  App.  142;  Foster  v. 
8taU,  Id.  249. 

4.  If  defendant  sought  the  interview  with  deceased  with  no  hostile  inten- 
tions, but  simply  and  solely  to  demand  a  settlement  and  pay  for  his  spurs,  and 
deceased  became  angry,  and  a  wordy  altercation  ensued,  during  which  de- 
ceased drew  his  pistol,  and  assaulted  defendant  with  it  in  such  manner  as  to 
create  in  defendant's  mind  a  reasonable  apprehension  of  death,  or  serious 
bodily  injury,  and,  acting  upon  such  reasonable  apprehension,  defendant  fired 
the  fatal  shot,  then  and  in  that  event  he  would  be  justified  upon  the  ground 
of  necessary  self-defense.     Willson,  Tex.  Crim.  Laws,  §  1070. 

These,  in  our  opinion,  are  in  brief  the  essential  principles  of  law  applicable 
to  the  facts  of  the  case  as  shown  by  the  record,  and  they  should  have  been 
submitted  plainly,  fully,  and  affirmatively,  and  without  unnecessary  verbiage, 
by  the  charge.  For  the  errors  pointed  out  the  judgment  is  reversed,  and  Uie 
cause  remauded. 


Floubnoy  ©.State. 

{Cowrt  of  Appeals  of  Texas.    March  14, 1888.) 

Assault  and  Battbbt— What  Constitutbs  as  Assault— Pbk.  Codb  Tbx.  Arts.  484, 
496,  SuBD.  8. 

Pen.  Code  Tex.  art.  484,  defines  an  assault  to  be  the  use  of  any  unlawful  violence 
on  the  person  of  another  with  intent  to  injure  him,  whatever  be  the  means  or  degree 
used,  or  any  attempt  to  commii  a  battery,  or  any  threatening  gesture  showing  in 
itself  or  by  words  aocompanying  it,  an  immediate  intention,  coupled  with  an  abuity 
to  commit  a  battery;  ana  article  496,  subd.  8.  makes  an  assault  aggravated  when 
committed  with  a  deadly  weapon.  On  trial  for  an  aggravated  assault,  it  appeared 
that  defendant  held  an  uncocked  gun  in  his  left  hand,  so  that  he  could  have  fired  it 
at  S.,  while  his  brother  cursed  and  threatened  S.,  but  be  made  no  effort  to  shoot; 
and  that  he  created  in  S.^s  mind  an  apprehension  of  bodily  harm.  Held,  that  as 
no  violence  was  attempted,  nor  any  gestures  accompanied  with  words  made,  which 
showed  an  immediate  intention  on  the  part  of  defendant  to  inflict  violence  on  S., 
he  was  not  guilty. 

Appeal  from  Jackson  county  court;  J.  S.  McNutt,  Judge. 

An  appeal  by  R.  E.  Flournoy,  defendant,  from  a  conviction  for  an  aggra- 
vated assault  on  J.  N.  Strane.  The  evidence  showed  that  defendant  held  an 
uncocked  gun  in  his  left  hand  in  such  a  position  that  he  could  have  fired  it, 
v.78.w.no.l0 — 56 
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while  his  brother  cursed  and  threatened  Strane  for  having  employed  a  lawyer 
to  fareclose  some  lien  notes  on  lands  occupied  by  defendant  and  his  said 
brother;  that  defendant  made  no  effort  to  shoot;  and  that  he  created  in  the 
mind  of  Strane  an  apprehension  of  bodily  harm. 
A.  S.  Thurmond,  for  appellant.     Asat,  Atty,  Oen,  Davidson,  for  the  State. 

Hurt,  J.  Appellant  was  convicted  of  aggravated  assault,  under  article  484 
t)f  the  Penal  Code,  which  defines  an  assault,  and  subdivision  8  of  article  496, 
making  an  assault  aggravated  when  committed  with  a  deadly  weapon.  The 
facts  constituting  an  assault,  as  defined  in  subdivision  8  of  article  489  of  the 
Penal  Cknie,  are  not  alleged  in  the  indictment,  hence  the  suflSciency  of  the  ev- 
idence to  constitute  an  assault  in  this  case  must  be  tested  by  article  484 of  the 
Penal  Code:  "The  use  of  any  unlawful  violence  upon  the  person  of  another 
with  intent  to  injure  him,  whatever  be  the  means  or  degree  of  violence  used, 
is  an  assault  and  battery.  The  injury  intended  may  be  either  bodily  harm,  con- 
straint, a  sense  of  shame,  or  other  disagreeable  emotion  of  the  mind.  Any 
attempt  to  commit  a  battery,  or  any  threatening  gesture  showing  in  itself,  or 
by  words  accompanying  it,  an  immediate  intention,  coupled  with  an  ability 
to  commit  a  battery,  is  an  assault."  We  will  restate,  so  that  the  law  clearly 
applicable  to  the  facts  of  this  case  may  be  presented:  The  use  of  any  unlaw- 
ful violence  upon  the  person  of  Strane  with  intent  to  constrain  him,  or  with 
the  intent  to  produce  in  Strane's  mind  a  sense  of  shame  or  other  disagreeable 
emotion,  is  an  assault  and  battery.  Any  attempt  to  use  unlawful  violence  upon 
the  person  of  Strane,  whatever  be  the  means  or  the  degree  of  violence  used,  with 
intent  to  constrain  him,  or  with  intent  to  produce  in  his  mind  a  sense  of  shame, 
etc.,  is  an  assault.  Or  any  threatening  gesture,  showing  in  itself,  or  by  words 
accompanying  it,  an  immediate  intention,  coupled  with  an  ability,  to  use  un- 
lawful violence  upon  the  person  of  Strane,  with  intent  to  constrain  him,  or 
to  produce  in  liis  mind  a  sense  of  shame  or  other  disagreeable  emotion,  is  an 
assault;  and,  if  the  means  used  was  a  deadly  weapon,  the  assault  would  l>e 
aggravated.  Now  it  will  be  seen  that  under  article  484,  to  constitute  an  as- 
sault, there  must  be  an  attempt  to  use  violence  upon  the  person  of  another,  or 
from  the  gestures  alone,  or  from  the  gestures  accompanied  with  words,  coup- 
led with  the  ability,  there  must  be  shown  an  immediate  intention  to  use  vio- 
lence upon  the  person  of  another.  Concede  that  the  prosecutor  was  con- 
strained; concede  that  a  sense  of  shame,  or  the  most  disagreeable  emotion  of 
his  mind,  was  produced,  and  that  these  injuries  were  intended  by  appellant, — 
still,  if  there  was  no  attempt  to  inflict  violence  upon  his  person,  or  from  ap- 
pellant's gestures,  or  his  gestures  accompanied  by  words,  coupled  with  abil- 
ity, it  does  not  appear  that  there  was  an  immediate  intention  to  inllict  vio- 
lence upon  the  person  of  Strane,  there  was  no  assault.  Though  the  injury  is 
clearly  intended  by  the  accused,  and  may  have  been  produced,  yet,  if  not  af- 
fected through  the  attempt,  etc.,  to  use  violence  upon  the  person,  there  can 
be  no  assault  under  article  484.  For,  if  this  proposition  be  incorrect,  an  as- 
sault may  be  committed  by  words  alone.  To  illustrate:  A.  meets  a  lady 
upon  the  street  and  publicly  accuses  her  of  being  a  wanton.  No  oixlinary  or 
extreme  violence  inflicted  upon  her  person.noamount  of  physical  pain,  would 
be  equal  to  the  injury  thus  inflicted,  and  yet  this  would  not  be  an  assault. 

The  evidence  in  this  case  failing  to  show  an  attempt  to  inflict  violence  upon 
the  person  of  Strane,  and  it  also  failing  to  appear  from  appellant's  gestures, 
or  gestures  accompanied  with  words,  that  it  was  appellant's  immediate  inten- 
tion to  inflict  violence  upon  his  person,  this  conviction  was  without  proof, 
and  must  be  set  aside.    The  judgment  is  reversed,  and  the  cause  is  remanded. 
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Alexander  v.  State. 
(Court  of  Appeals  of  Texas.    March  17, 1888.) 

HOMICIDB— JUSTIPIABLE  HOMICIDE— SbLF-DeFENSE. 

On  an  indictment  for  marder  there  was  evidence  that,  a  few  days  before  the  hom- 
icide, deceased  had  threatened  to  kill  defendant;  that  such  threat  had  been  com- 
municated to  him ;  that  the  general  r^mi  tation  of  the  deceased  was  that  of  a  dangerous 
man,  likely  to  execute  the  threat ;  that  deceased,  who  was  a  powerful  man,  violently 
assaulted  defendant  with  a  stick ;  and  that  defendant  then  began  shooting  at  him 
while  he  was  continuing  the  assauit.  iietd,  that  proof  of  such  facts  would  have 
established  a  case  of  self-defense,  and  the  court  should  have  charged  accordingly. 
2.  Same— Provoking  Assault— Evidence— Instructions. 

On  an  indictment  for  murder,  where  it  appeared  that  deceased  began  the  affray 
in  which  the  homicide  took  place,  and  there  was  no  evidence  that  defendant  had 
provoked  it,  it  is  error  to  charge  concerning  the  law  applicable  when  a  contest,  in 
which  homicide  takes  place,  is  provoked  by  defendant  with  intent  to  kill,  especially 
as  the  jury  were  not  instructed  as  to  the  law  where  there  is  no  such  intention.^ 
8.  Same — ^Trial — Province  op  Jury. 

On  an  indictment  for  murder  it  appeared  that,  a  few  days  before  the  homicide, 
deceased  had  threatened  to  kill  defendant ;  that  such  threat  had  been  communicated 
to  him;  that  the  general  reputation  of  deceased  was  that  of  a  dangerous  man, 
likely  to  execute  the  threat;  that,  before  defendant  attempted  to  inflict  violence  on 
him,  he  was  struck  at  by  deceased,  who  was  a  powerful  man,  with  a  stick;  and  that 
defendant  began  shooting  at  him  while  he  was  continuing  the  assault.  Held,  that 
such  evidence  should  have  been  affirmatively  submitted  to  the  jury  to  determine 
whether  **  adequate  cause '^  for  the  homicide  existed. 

Appeal  from  district  court,  Harris  county;  Gustav  CJook,  Judge. 

An  appeal  by  Wesley  Alexander,  who  was  found  guilty  of  the  murder  of 
Si  Watson. 

H.  F  Fisher t  T,  E.  Conrif  and  Jones  (&  Qarrett,  for  appellant.  AssL  Atty, 
Gen.  Davidson,  for  the  State. 

WiLLSON,  J.  It  was  shown  by  the  testimony  of  the  defendant  that,  a  few 
days  prior  to  the  homicide,  deceased  had  threatened  to  kill  him,  and  that  such 
threat  had  been  communicated  to  him.  It  was  also  shown  that  the  general 
reputation  of  the  deceased  was  that  of  an  overbearing,  dangerous  man,  who 
would  be  likely  to  execute  such  a  threat.  It  was  further  shown  that,  before 
defendant  shot  or  attempted  to  shoot  the  deceased,  or  to  inflict  upon  him  any 
other  violence,  he  was  stricken  or  stricken  at  by  the  deceased,  who  was  a 
powerful  athletic  man,  with  a  stick,  and  that  defendant  began  shooting  at  the 
deceased  while  deceased  was  continuing  the  assault  upon  him  with  tlie  stick. 
Such  being  the  evidence  in  behalf  of  the  defendant,  it  was  the  imperative 
duty  of  the  court  to  instruct  the  jury  in  the  law  applicable  to  such  evidence; 
that  is,  in  relation  to  such  threat,  and  the  character  of  the  deceased.  It  is  well 
settled  that  if  a  person  accused  of  culpable  homicide  has  been  threatened  by 
the  deceased  with  death  or  serious  bodily  injury,  and  such  threat  has,  prior 
to  the  homicide,  been  communicated  to  the  defendant,  and  at  the  time  of  the 
homicide  the  deceased,  by  any  act,  manifested  an  intention  to  execute  such 
threat,  the  defendant  would  be  authorized  to  act  upon  appearances,  in  resort- 
ing to  any  means  to  protect  himself,  and  a  killing  under  such  circumstances 
would  be  justitiable  homicide.  Under  the  facts  of  this  case,  this  rule  of  the 
law  should  have  been  given  to  the  jury  as  a  part  of  tlielaw  of  self-defense. 

We  are  further  of  the  opinion  that  the  evidence  as  to  threats,  character  of 
deceased,  and  the  conduct  of  the  deceased  at  the  time  of  the  homicide,  should 
have  been  affirmatively  submitted  to  the  jury,  to  be  considered  by  them  in  de-  - 
termining  whether  or  not  "adequate  cause''  for  the  homicide  existed.    Sims 

^  On  the  subject  of  justiflable  homicide,  see  People  v.  Robertson,  (Cal.)  8  Pac.  Rep. 

^00,  and  note;  State  v.  Donnelly,  (Iowa,)  27  N.  W.  Rep.  869,  and  note:  Darbey  v.  State, 
(Ga.)  8  8.  E.  Rep.  668;  Lynch  v.  State,  (Tex.)  6  S.  W.  Rep.  190;  Stanley  v.  Com.,  (Ky.) 
Id.  156;  Duncan  v.  State.  (Ark.)  Id.  164;  Fallin  v.  State,  (Ala.)  8  South.  Rep.  525;  Gil- 

more  v.  People,  (IlL)  15  N.  £.  Rep.  758;  Thunmi  v.  State,  (Tex.)  ojUe,  286. 
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V.  State,  9  Tex.  App.  586;  Waiianis'  Case,  22  Tex.  App.  332,  8  8.  W.  Rep- 
226.  Defendant,  at  the  time  of  the  trial,  promptly  excepted  to  the  charge  of 
the  court,  because  it  omitted  to  instruct  the  jury  as  above  indicated.  There 
is  no  instruction  whatever  in  the  charge  given  to  the  jury  in  relation  to  the- 
threats  shown  to  have  been  made  by  the  deceased,  etc.  This  phase  of  the 
case,  presented  by  the  evidence,  is  not  embraced  in  any  manner  in  the  charge. 

There  is  also  error,  we  think,  in  that  portion  of  the  charge  which  relates^ 
to  the  rules  of  the  law  applicable  when  the  contest  in  which  the  homicide  takea 
place  is  provoked  by  the  defendant.  It  is  not  clear  to  our  minds  that  the  evi- 
dence authorized  a  charge  upon  this  subject;  but,  conceding  that  it  did,  the 
whole  law  relating  thereto  should  have  been  explained.  The  jury  were  in- 
structed what  the  law  was,  in  case  the  evidence  showed  that  the  defendant 
provoked  the  contest  with  the  deceased  with  the  intent  to  kill  him;  but  were 
not  instructed  as  to  what  the  law  is  when  a  difficulty  is  provoked  with  no 
intention  to  kill.  As  given,  we  think  this  portion  of  the  charge  was  errone- 
ous, and  calculated  to  prejudice  the  rights  of  defendant.  Qreen  v.  State,  12^ 
Tex.  App.  445;  WhiU's  Case,  23  Tex.  App.  154,  3  S.  W.  Rep.  710. 

Other  objections  are  urged  to  the  charge  which  we  deem  it  unnecesssiry  to 
discuss  or  determine,  as  they  will  doubtless  be  eliminated  on  another  trial  iu 
supplying  the  defects  already  noted,  and  because  of  which  defects  the  judg- 
ment is  reversed,  and  the  cause  is  remanded. 


Drake  v.  State. 
{Cofwrt  of  Appeals  of  Texas.    March  17, 1888.) 
1.  Indtctmbnt  akd  Information— Finding— Absenob  of  Gband  Jubob— Const.  Tbz. 
Art.  5,  S  18. 

Under  Const.  Tex.  S  18,  art.  6,  providing  that  ** grand  Jorlee  shall  be  composed  of 
twelve  men,  but  nine  members  of  a  grand  jury  shall  be  a  quorum  to  transact  busi- 
ness and  present  bills,  "a  bill  presented  by  eleven  members,  when  one  of  the  panel 
of  twelve  has  been  excused  by  the  court,  has  gone  beyond  lis  jurisdiction,  ana  has 
become  a  resident  of  another  state,  is  sufficient. 
9.  Homicidb— DriNO  Degljjiationb— Failubb  to  Produob  WarrrBN  Statbmbnt. 

Oral  testimony  as  to  dying  declarations  which  were  written  out,  and  read  to  the 
dying  man,  and  by  him  signed  and  sworn  to  as  correct,  is  inadmissible,  when  the 
non-production  of  the  vrritlng  is  unaccounted  for.^ 
8.  Same— Dying  Dbclarations—** Immaterial  Alterations.** 

Evidence  that  the  dying  man,  being  shown  either  the  original  or  a  correct  news- 
paper copy  of  his  signed  and  sworn  ante  mortem  statement,  pronounced  it  substan- 
liaUy  correct,  barring  certain  immaterial  alterations  which  he  desired,  but  was  too 
weak,  to  make,  is  inadmissible. 
4.  Witness— Credibility— Testimony  to  Impeach. 

Bvidence  admitted  to  impeach  a  witness,  but  otherwise  inoompeteni,  nrast  be 
strictly  limited  to  iu  purpose  by  the  charge  of  the  court. 

Appeal  from  district  court,  McLennan  county;  Eugene  Williams,  Judge. 

Indictment  and  conviction  of  J.  M.  Drake  for  the  murder  of  L.  S.  Guinn. 
On  the  trial  four  witnesses  testified  that  another  witness,  who  on  cross-exam- 
ination had  denied  that  he  knew,  before  the  shooting,  of  defendant's  inten- 
tion to  shoot  Guinn,  and  had  denied  that  he  said,  on  the  evening  after  the 
shooting,  that  he  had  such  knowledge,  had  in  fact  made  such  an  admission  at 
the  time  indicated. 

Clark,  Dyer  dk  Bolinger,  for  appellant.  Asst.  Atty.  Gen.  Davidson,  for  the 
State. 

Hurt,  J.  This  is  a  conviction  for  murder  of  the  first  degree,  with  the 
death  penalty.  Twelve  men  were  impaneled  as  a  grand  Jury.  Eleven  pre- 
Bented  this  bill  of  indictment.    Appellant  moved  to  quash,  because  a  member 

>As  to  what  is  necessary  to  render  admissible  secondary  evidence  of  the  oontents  of  a 
lost  writing,  see  SUva  v.  Rankin,  (Oa.)  4  S.  B.  Bep.  756,  and  note. 
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h^  been  excused  by  the  court,  had  abandoned  the  state,  and  was  a  resident  of 
the  state  of  Missouri  at  the  time  this  indictment  was  presented.  The  position 
.assumed  by  counsel  is  that,  unless  there  was  a  grand  jury  composed  of  twelve 
men  when  the  bill  was  presented — less  than  twelve  men  were  without  author- 
ity to  act — the  constitutional  body  was  dissolved;  that,  while  it  is  true  nine 
«Qembers  may  constitute  a  quorum,  etc.,  still,  there  must  be  a  body  composed 
•of  twelve  men  in  order  to  the  existence  of  a  legal  grand  jury.  Grand  juries 
shall  be  composed  of  twelve  men,  but  nine  members  of  a  grand  jury  shall  be 
41  quorum  to  transact  business  and  present  bills.  Const.  §  13,  art.  5.  The 
supreme  court  shall  consist  of  a  chief  justice  and  two  associate  justices,  any 
two  of  whom  shall  constitute  a  quorum,  and  the  concurrence  of  two  judges 
shall  be  necessary  to  the  decision  of  a  case.  Two  judges  of  the  supreme  court 
constitute  a  quorum,  though  the  constitution  requires  that  the  supreme  court 
'  shall  consist  of  a  chief  justice  and  two  associates.  Now,  let  us  suppose  that 
^  member  of  the  supreme  court  should  die.  Evidently,  there  would  still  be 
a  constitutional  court  remaining,  with  full  and  complete  powers  to  decide 
causes, — powers  and  authority  equal  to  that  possessed  by  a  full  bench.  Ap- 
plying the  analogy,  suppose  three  members  of  the  grand  jury  should  die,  would 
not  the  remaining  nine  have  all  the  powers  and  functions  of  a  body  composed 
of  twelve  men?  Would  it  be  necessary,  to  render  their  acts  legal,  for  the 
4K)dy,  composed  originally  of  twelve  men,  to  remain  unbroken?  If  so,  why 
not  apply  this  rule  U>  the  organization  of  the  supreme  court,  and  hold  that  not 
less  than  three  members  would  constitute  a  court?  We  may  be  answered  that 
the  constitution  expressly  provides  that  two  members  of  the  court  shall  be  a 
^quorum.  To  this  we  reply  that  the  constitution  expressly  declares  that  nine 
members  of  the  grand  jury  shall  be  a  quorum  to  transact  business  and  present 
/bills,— a  quorum  to  do  precisely  that  which  is  objected  to  by  appellant,  i.  e., 
"present  bills."  If,  therefore,  the  death  of  a  member  of  the  supreme  court 
'Will  not  affect  its  existence  as  a  court,  for  the  same  reason  the  death  of  a  mem- 
ber of  a  grand  jury  will  not  dissolve  the  grand  jury,  and  render  tlie  acts  of  a 
quorum  nugatory.  If,  however,  the  legislature  should,  in  violation  of  the 
constitution^  place  upon  the  supreme  bench  more  than  three  members,  the 
courts  of  the  country  would  not  hesitate  to  declare  such  an  organization  abso- 
lutely void, — no  court  at  all.  So  with  the  organization  of  a  grand  jury.  By 
statute  it  is  made  the  duty  of  the  judge  to  impanel  twelve  men.  Code  Crim. 
Proc.  arts.  368, 371, 876, 384, 391.  Twelve  constituting  the  panel,  twelve  should 
be  impaneled.  But  from  this  it  does  not  follow  that  there  must  be  twelve 
jurors  subject  for  duty,  or  within  the  jurisdiction  of  the  court  all  the  while. 
The  object  of  the  provision  of  the  constitution  making  nine  a  quorum  was 
evidently  intended  to  meet  any  and  all  contingencies  of  like  character  as  that 
presented  in  this  case,  or  the  death  of  a  member.  There  was  no  error  in  re- 
cusing to  quash  the  indictment. 

The  indictment  alleged  the  name  of  the  deceased  to  be  "L.  S.  Guinn."  On 
rthe  trial  his  name  was  proved  to  be  not  "L.  S.,"  but  "S.  L.  Guinn."  It  is 
claimed  that  the  variance  is  fatal.  Inasmuch  as  the  case  must  be  necessarily 
reversed  on  other  points,  and  a  new  indictment  can  easily  and  readily  be  pre- 
sented by  which  the  variance  can  be  obviated  and  corrected,  we  do  not  care  to 
'  discuss  this  branch  of  the  case,  but  suggest  that  the  prosecution  procure  the 
finding  of  a  new  Indictment.  There  is,  certainly,  as  the  case  stands,  much 
V doubt  as  to  the  variance  having  been  obviated  by  the  evidence  on  that  point. 

By  bill  of  exceptions,  it  appears  that  Justice  of  the  Peace  Sleeper,  learning 
wthat  Prof.  Guinn  had  been  shot,  went  to  the  house  of  J.  W.  Bright  well,  in 
Waco,  on  August  27,  1887,  and  found  Prof.  Guinn  there,  and  wounded  with 
;a  pistol-shot  wound;  that  he  heard,  after  he  got  to  the  place  where  Guinn  was 
fihot,  and  at  which  place  he  arrived  about  an  hour  after  the  shooting,  the  cer- 
tain declarations  made  by  Guinn.  At  the  time  of  making  such  declarations, 
the  deceased,  Guinn,  was  conscious  of  approaching  death,  and  the  de^aratioqq 
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were  made  volantarily,  and  were  not  made  in  response  to  questions  pnt  to  de- 
ceased, and  such  declarations  were  first  orally  made  by  deceased,  and  then 
immediately  written  down  by  witness,  and  read  over  to  him,  (deceased, )  whea 
he  subscribed  the  same.  "I  do  not  know  where  the  written  statement  of  de- 
ceased, as  taken^own  by  me,  is,  or  what  became  of  it.  I  gave  it  to  some  one, 
but  don't  remember  to  whom  1  gave  it.  I  gave  it  to  some  one  a  day  or  two- 
before  Gtiinn  died,  and  have  not  seen  it  since.  In  the  oral  statement  made  in 
my  presence  by  deceased,  as  aforesaid,  deceased  said  that  he  was  occupying  a 
house  on  Sixth  street  and  Cleveland  street,  in  Waco,  belonging  to  the  defend- 
ant, J  M.  Drake,  and  which  he  (deceased)  had  been  renting  from  Drake;  that 
he  and  Drake,  a  few  days  prior  to  that  time,  had  had  a  difficulty  growing  out 
of  the  rent  of  said  house;  that  he  (deceased)  was  preparing  to  leave  the  house, 
and,  on  the  previous  day,  had  moved  most  of  his  household  goods  therefrom, 
and  returned  on  that  morninff  to  finish  moving,  and  found  Drake  and  his  two  * 
little  boys  there  when  he  got  there,  which  was  shortly  after  nine  o'clock  a. 
H.;  and  that  as  he  (deceased)  was  on  the  back  gallery  of  the  house,  sweeping 
out  some  trash,  Drake  accosted  him  (deceased)  about  paying  the  rent,  and  de- 
ceased replied  to  Drake,  and  told  him  that  he  (Drake)  had  not  acted  the  gentle* 
man,  and  that,  therefore,  he  did  not  consider  that  he  owed  him  anything,  and  at 
this  Drake  drew  his  pistol,  and  fired  upon  and  wounded  deceased."  To  this- 
bill  the  learned  judge  appends  this  statement:  "The  above  bill  is  given  with 
this  modification.  •  Justice  of  the  Peace  Sleeper  testified  that  he  first  took  his 
seat  on  the  bed,  when  deceased  made  orally  the  statements  above  set  out;  that, 
when  this  was  done,  he  went  to  a  table,  and  wrote  down  what  deceased  had 
said,  as  nearly  as  he  could,  returned  to  the  bed,  and  read  it  over  to  him,  who- 
signed  it.'  The  oral  statements  were  allowed  to  be  testified  to,  as  they  were 
made  before  the  writing  was  made;  but  the  witness  was  not  allowed  to  state- 
anything  contained  in  the  written  declaration." 

To  the  admission  of  the  declarations,  counsel  for  appellant  objected,  because 
the  statements  and  declarations  of  deceased,  having  been  reduced  to  writing, 
and  signed  by  deceased  when  made,  the  writing  was  the  best  evidence  of  what 
deceiised  actually  said;  the  loss  of  the  written  declaration  not  being  accounted 
for.  From  the  bill  of  exceptions  it  appears  that  immediat<»ly  after  the  declara- 
tions were  made,  they  were  reduced  to  writing,  and  signed  by  deceased.  Now, 
the  learned  judge  seems  to  hold  that  as  the  declarations  were  made  before  they 
were  reduced  to  writing,  that,  therefore,  they  could  be  proved  by  witnesses 
who  heard  them,  notwithstanding  they  were  immediately  reduced  to  writing. 
A.  makes  declarations  in  the  presence  of  B.,  who  immediately  reduces  them 
to  writing.  It  is  competent  to  prove  by  B.  what  A.  said  before  he  (B.)  re- 
duced A.'s  statements  to  writing.  This  simple  illustration  demonstrates  the 
utter  fallacy  of  the  proposition.  If  the  views  of  the  learned  judge  be  correct, 
the  declarations  must  be  written  out  by  the  declarant  himself;  for,  If  he  should 
dictate  to  another  person,  this  person  could  relate  to  a  jury  what  was  said  be- 
fore he  could  write  it  out.  If  reduced  to  writing  at  the  time,  the  writing  is 
the  best  evidence  of  what  the  statements  were, — the  best  evidence  of  what  the 
deceased  said  before  the  declarations  were  reduced  to  writing.  Sleeper  would 
be  more  likely  to  remember  correctly  a  few  moments  what  was  said  than  for 
weeks  or  months.  Man's  memory  is  very  treacherous  and  uncertain,  while 
written  documents  have  no  such  infirmities.  Krebs^  Case,  8  Tex.  App.  1; 
Whart.  Hom.  §  766;  1  Greenl.  Ev.  §  161.  It  is  not  pretended  that  the  non-pro- 
duction of  the  written  declarations  was  legally  and  properly  accounted  for. 

It  appears  from  the  evidence  that  the  original  or  a  correct  newspaper  copy^ 
of  the  declarations  was  brought  to  the  deceased  a  short  time  before  he  died» 
read  over  to  him,  and  that  he  was  asked  if  it  was  true,  to  which  he  replied 
that  it  was  substantially  correct;  but  that  there  were  some  immaterial  altera* 
tions  which  he  would  like  to  make,  but  was  too  weak  to  do  so,  and  that  they 
were  never  made.    As  the  writing  was  the  best  evidence  of  what  deceased 
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«a)d  before  his  statements  were  reduced  to  writing,  it  is  reasonable  and  prob* 
able  that  the  oral  statements  were  correctly  reduced  to  writing,  and  were  shown 
to  bim.  Now,  when  his  attention  was  directly  called  to  them,  and  he  was 
asked  whether  they  were  true  or  not,  he  answers  tliatthey  were  substantially 
correct,  but  that  there  were  some  immaterial  alterations  he  would  like  to  make. 
If  they  were  correct,  they  spoke  what  occurred  at  the  scene  of  the  homicide.  If 
substantially  correct,  they  reproduced  substantially  what  occurred  at  the  homi- 
cide. If,  however,  alterations  were  necessary  to  make  them  correct  and  true, 
they  did  not  speak  the  facts  which  occurred  at  the  homicide;  they  were  not  a  re- 
production of  that  transaction.  But  deceased  said  these  alterations  were  im- 
material. "The  statements  of  the  deceased  as  to  the  cause  of  the  injury  from 
which  death  finally  results,  when  dying  declarations  within  the  meaning  of 
the  law,  are  admitted  in  evidence  on  the  grcjund  of  necessity;  and  the  rule 
under  which  they  are  admitted  forms  an  exception  in  the  law  of  evidence. 
The  accused,  under  the  rule,  has  not  the  benefit  of  meeting  the  witnesses 
against  him  face  to  face, — a  constitutional  right  in  ail  criminal  trials  with  this 
solitary  exception.  He  is  deprived  of  the  security  of  an  oath,  attended  with 
consequences  of  temporal  punishment  for  perjury.  He  is  deprived  of  the 
great  safeguard  against  misrepresentation, — the  power  of  cross-examination. 
The  evidence  is  hearsay  in  its  character.  The  statements  are  liable  to  be  mis- 
understood,  and  to  be  misrepeated  upon  the  trial;  and  the  evidence  goes  to 
the  jury  with  surroundings  tending  to  produce  upon  the  mind  emotions  of 
deep  sympathy  for  the  deceased,  and  of  involuntary  resentment  against  the 
accused. "  "It  is  vain  to  attempt  to  disguise  the  infirmities  and  imperfections 
of  the  human  mind,  and  its  susceptibility  to  false  impressions,  under  circum- 
stances touching  the  heart  and  exciting  the  sympathies;  and  the  law  has  wisely, 
in  the  case  of  dying  declarations,  required  all  the  guaranties  of  truth  the  nat- 
ure of  the  case  admits  of."     Starkey  v.  People,  17  111.  20. 

Suppose  the  deceased  was  alive,  and  on  the  stand  as  a  witness.  He  deposes 
to  the  facts  attending  the  killing;  and,  when  asked  if  his  relation  of  them  is 
correct,  he  should  answer:  "Substantially;  but  there  are  some  immaterial  al- 
terations I  would  like  to  make. "  Would  not  the  opposing  party  be  eager  to 
know  what  error  needed  correction?  Would  he  be  willing  to  leave  this  mat- 
ter to  the  opinion  of  the  witness, — let  him  decide  what  was  substantially  cor- 
rect, and  what  was  immaterial?  How  frequently  is  it  the  case  that  matters 
of  first  Importance  are  considered  immaterial  by  the  witness  I  Witnesses  are 
not  judges  of  the  admissibility  of  evidence,  nor  of  the  bearing  one  fact  has 
upon  another.  The  most  learned  lawyer  cannot  always,  in  advance,  appreciate 
the  bearing  and  importance  of  all  the  facts.  A  fact  or  circumstance,  when 
viewed  alone,  may  be  considered  trifling, — as  but  chaff;  but,  when  considered 
with  reference  to  ^ther  facts,  may  be  of  the  greatest  importance.  Mr.  Green- 
leaf  says:  "If  it  appears  that  the  declarations  were  intended  by  the  dying  per- 
son to  be  connected  with  and  qualified  by  other  statements  material  to  the 
completeness  of  the  narrative,  and  that  this  was  prevented  by  interruption  or 
death,  so  that  the  narrative  was  left  incomplete  and  partial,  the  evidence  is 
inadmissible."  1  Greenl.  £v.  §  161.  If  too  much  has  been  said,  the  narra- 
tive may  be  as  damaging  to  the  accused  as  if  it  was  partial.  If  it  needs  cor- 
recting, the  defect — the  error  to  be  corrected — may  be  as  injurious  as  if  it 
were  partial  and  incomplete.  When  we  consider  this  evidence  with  reference 
to  its  awful  consequences  to  the  appellant, — his  right  to  live  depending  al-> 
most  entirely  upon  it, — and  when  considered  in  the  light  of  the  fact  that  great 
pains  had  been  taken  to  obtain  the  statements  of  deceased  in  writing,  they  be^ 
ing  reduced  to  writing,  signed,  and  sworn  to  by  him,  and  yet  not  produced  on 
the  trial,  we  are  clearly  of  the  opinion  that,  even  if  not  obnoxious  to  the  first 
objection  discussed,  it  is  not  admissible,  and  that  the  exceptions  presented  by 
counsel  for  appellant  should  have  been  sustained. 

Under  the  peculiar  clrcumstanoes  of  this  case,  the  court  should  have  limited 
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or  restricted  the  purpose  of  the  testimony  of  the  four  witnesses  who  testified 
to  the  statements  of  Jimmy  Dralce,  made  at  the  store-house  of  Rast  This  was 
not  criminative  evidence,  but  evidence  for  the  purpose  of  impeaching  Dralce. 
Alexander's  Case,  21  Tex.  App.  407,  and  cases  cited. 

Other  portions  of  tlie  charge  are  complained  of;  but  there  being  no  special 
exception,  when  taken  as  a  whole,  the  errors  are  not  such  as  would  require  a 
reversal  of  the  judgment. 

For  the  reasons  above  stated,  the  judgment  is  reversed,  and  the  cause  re- 
manded. 


Jackson  o.  State. 
(Court  of  Appeals  of  Teocas.    March  17, 188S.) 

1.  Iin>ioTMBNT  A3n>  IxvoBMATioN— Finding— Absbncb  of  Gband  Jcbob— Conct.  Tsx. 

Art.  5,  S  IS. 

Under  Const.  Tex.  {  18,  art.  5,  providing  that  **  grand  juries  shall  be  composed  of 
twelve  men,  but  nine  members  of  a  grand  jury  shall  be  a  quorum  to  transact  busi- 
ness and  present  bills, "  a  bill  presented  by  eleven  members,  when  one  of  the  panel 
of  twelve  has  been  excused  by  the  court,  has  gone  beyond  its  jurisdiction,  ana  has 
become  a  resident  of  another  state,  is  sufficient;  following  Drake  v.  Stale^  ante,  S6S. 

2.  Homtcidb—Indiotmbnt— Allegation  of  Opfbnsb. 

The  idlegation,  in  an  indictment,  that  the  accused  *<did  with  malice  aforethought 
kill  and  murder**  the  deceased,  is  sufficient,  without  the  word  **uiilawfully**  before 
"kill.** 
8.  CaiMiNAL  Law— Instruction— Special  Charge. 

It  is  not  error  to  refuse  a  special  charge,  concerning  the  rule  applicable  to  cases 
in  which  the  state  relies  on  circumstantial  evidence  to  convict,  when  the  main 
charge  clearly  and  precisely  states  that  rule. 
4.  Same— Instruction- Failure  to  Charge. 

Where  defendant  admitted  that  deceased  was  killed  at  or  about  the  time  and  in 
the  county  alleged,  it  was  not  error  to  omit  to  charge  that,  in  order  to  convict,  l^e 
jury  **must  beneve  from  the  evidence  that  the  lolling,  if  done  at  all,  was  dona 
within  the  county  and  at  or  about  the  time  alleged.  ** 

Appeal  from  district  court,  McLennan  county;  G.  Cook,  Judge. 
Conrad  Jackson,  the  appellant,  was  indicted  and  convicted  of  the  murder  of 
John  Talley,  committed  in  McLennan  county  in  July,  1887. 
Henry  Pickles,  for  appellant.    Asst  Atty.  Oen.  Davidson,  for  the  State. 

Hurt,  J.  This  is  a  conviction  for  murder  of  the  first  degree,  with  the 
death  penalty  assessed.  On  motion  to  quash,  it  was  contended  that  the  grand 
jury  which  presented  the  indictment  was  not  a  legal  grand  jury,  from  the  fact 
that  one  of  the  twelve  members  originally  impaneled  was,  at  the  time  of  the 
presentment,  not  within  the  jurisdiction  of  tiie  court,  being  domiciled  in  the 
city  of  St.  Louis,  Mo.  This  precise  question  has  been  decided  by  this  court 
in  Drake's  Case,  ante,  868,  and  it  is  there  held  that  the  legal  existence  of  the 
grand  jury  was  not  affected  by  the  absence  of  one  of  its  meml>ers.  There  was 
no  error  in  refusing  to  quash  the  indictment. 

The  indictment  alleges  that  defendant  "did,  with  malice  aforethought,  kill 
and  murder  John  Talley,  by  tlien  and  there  shooting  said  John  Talley,"  etc. 
It  is  objected  that  the  indictment  is  bad,  in  that  it  does  not  allege  that  defend- 
ant did  "unlawfully"  kill,  etc.  That  such  an  allegation  is  not  necessary  is 
the  settled  law  of  this  state. 

Defense  asked  a  special  charge  upon  the  rule  applicable  to  cases  in  which 
the  state  relies  upon  circumstantial  evidence  to  convict,  which  was  refused, 
and  this  is  assigned  as  error.  In  tlie  main  charge  the  learned  trial  judge  in- 
structed the  jury  as  follows:  "The  defendant  is  presumed  to  be  innocent  un- 
til his  guilt  is  established  by  the  evidence,  to  the  satisfaction  of  the  jury,  be- 
yond a  reasonable  doubt;  and  this  case,  you  are  also  advised,  depends  upon 
circumstantial  evidence,  in  which  it  is  necessary  that  each  fact  tending  to 
show  the  guilt  of  defendant,  if  such  there  be  in  evidence,  most  be  oonsistent 
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-with  every  other  such  fact  in  evidence,  and  the  whole  must  consist  together, 
.and  establisl)  the  guilt  of  defendant,  and  exclude  any  and  every  other  reason- 
able hypothesis  than  his  guilt*  to  your  satisfaction,  beyond  reasonable  doubt, 
to  warrant  his  conviction ;  and,  unless  it  does  so,  you  will  And  the  defendant 
not  guilty."  We  think  this  clearly  and  precisely  states  the  rule  of  the  law 
upon  this  subject,  and  that  there  is  no  error  in  refusing  a  supplemental  charge 
■upon  this  branch  of  the  case. 

Complaint  is  made  that  the  charge  is  defective,  in  that  the  jury  were  not 
instructed  that,  in  order  to  convict,  "they  must  believe  from  the  evidence 
that  the  killing,  if  done  at  all,  was  done  in  McLennan  connty,  Texas,  at  or 
about  the  time  alleged  in  the  indictment. '*  From  the  statement  of  facts,  it 
appears  that  **it  is  admitted  by  defendant,  in  open  court,  that  the  deceased, 
John  Talley,  was  killed,  on  July  16,  1887,  •  •  *  in  McLennan  county, 
Texas."  The  court  instructed  the  jury  as  follows:  "If  you  believe  from  the 
•evidence,  *  *  *  that  the  defendant,  Ck>nrad  Jackson,  did,  as  charged  in 
the  indictment,"  etc  The  venue  not  being  contested  in  any  way,  and  being 
an  admitted  fact,  there  was  no  error. 

We  have  carefully  examined  each  of  the  assignments  of  error,  and  are  of 
the  opinion  that  there  is  shown  no  cause  for  a  reversal  of  the  judgment.  The 
Judgment  erroneously  awards  costs  against  defendant.  In  that  respect  it 
will  be  here  corrected*  and  in  all  other  matter  affirmed;  and  it  is  ordered  ac- 
cordingly. 

Bttrkb  o.  Statb. 
(Coiwt  of  Appeals  of  Texas.    March  7, 18S8.) 

Largent — Ownership— SurFiciBNCT  of  Evidbncb. 

On  a  trial  for  larceny,  the  only  evidence  of  the  ownership  of  the  animal  alleged  to 
have  been  stolen  was  that  it  bore  a  certain  brand.  The  record  did  not  show  whose 
was  the  brand,  nor  that  it  was  recorded  as  required  hy  Rev.  St.  Tex.  art.  4561,  al- 
though the  bill  of  exceptions  showed  that  defendant  objected  to  the  offered  record 
of  the  brand,  but  did  not  set  it  out,  nor  show  that  it  was  read  in  evidence  over  the 
objection.    Meld,  that  a  conviction  could  not  be  sustained. 

Appeal  from  district  court,  Welbarger  county;  P.  M.  Stine,  Judge. 

Defendant  was  convicted  of  larceny  of  one  head  of  cattle.  The  facts  are 
stated  in  the  opinion. 

Brill  &  Boston  and  Mr.  La  Baume,  for  appellant.  Asst.  Aity,  Gen.  Da- 
vidson, for  the  State. 

White,  P.  J.  Ownership  of  the  animal  alleged  to  have  been  stolen  was 
laid  by  the  indictment  in  W.  B.  Woi-sham.  Worsham  testified  at  the  trial, 
but  knew  nothing  of  the  theft,  nor  of  the  animal  stolen.  The  main  state's 
witness  said  that  the  animal  was  branded  "STY."  There  was  no  other  proof 
AS  to  the  ownersliip  but  this  brand,  and  the  record  fails  to  show  that  this 
1)rand,  "S  T  V,  **  was  Worsham's.  To  make  out  the  case  it  was  necessary,  not 
.only  to  prove  ownership  as  alleged,  but,  if  the  prosecution  was  relying  to  prove 
that  fact  by  the  brand  upon  the  animal  only,  then  the  brand  would  not  have 
been  sufficient  evidence  of  ownership,  unless  it  had  been  further  proved  that 
said  brand  had  been  duly  recorded.  Rev.  St.  art.  4561.  There  is  a  bill  of  ex- 
ceptions, it  is  true,  which  shows  that  defendant  objected  to  the  record  offered 
of  the  "8  TV"  brand,  and  several  others;  but  even  this  bill  of  exceptions  does 
not  set  out  the  record  of  the  "ST  V"  brand,  nor  does  it  set  forth  the  fact 
that  said  record  of  said  brand  was  read  in  evidence  after  the  court  overruled 
th(>  objections  made  by  defendant  to  it.  The  evidence  wholly  and  totally,  as 
shown  in  the  transcript  before  us,  falls  to  prove  the  ownership  of  the  animal 
in  any  one,  and  consequently  is  not  sufficient  to  support  the  verdict  and  judg- 
ment of  conviction.  Wherofore  the  judgment  is  reversed/and  the  cause  re- 
inanded. 
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Louisville  &  N.  R.  Co.  o.  Schuster. 
(Cimrt  of  Appeals  of  Kentucky.    April  7, 1888.) 

Railroad  CJoifPANiBs — ^Neomobncb — Crossings. 

In  an  action  for  personal  injuries,  it  appeared  that  plaintiff  was  mn  oyer,  when* 
on  defendant's  track,  at  a  crossing  in  a  large  city, — such  crossing,  to  the  knowl- 
edge of  defendant,  being  generally  used  by  the  inhabitants;  that  those  in  charge  of 
the  train  could  have  saved  plaintiff  bv  the  use  of  ordinaxy  care,  either  by  checking 
the  train,  or  b^  warning  faim  of  his  aanger  by  whistle.  Held^  contributory  negli- 
gence not  having  been  pleaded,  that  the  plaintiif  was  entitled  to  recover.^ 

Appeal  from  court  of  common  pleas,  Jefferson  county. 

Kathan  Schuster  by  his  next  friend,  brings  an  action  to  recover  damages- 
for  personal  injuries  against  the  Louisville  &  Nashville  Railroad  Company. 
Judgment  for  plaintiff.     Defendant  appeals. 

Bamett,  Noble  cfe  Bamett,  for  appellant.  Broton,  Humphrey  &  Davie,  for 
appellee. 

Holt,  J.  The  appellee  avers  that,  through  the  gross  negligence  of  those 
in  charge  of  it,  a  train  of  the  appellant  ran  over  him,  crushing  both  of  his 
legs,  in  consequence  of  which  they  had  to  be  amputated.  The  answer  merely 
denies  the  negligence.  There  is  no  plea  of  contributory  neglect  upon  the 
part  of  the  appellee.  It  is  affirmative  matter  of  defense,  and,  if  relied  upon, 
must  be  pleaded.  Even  a  verdict  will  not  cure  a  failure  to  do  so,  because, 
while  it  may  aid  a  defective  plea,  it  will  not  avail  if  there  be  no  plea.  More- 
over, in  this  case  there  were  special  findings;  and,  among  them,  the  jury 
found  that,  notwithstanding  the  want  of  ordinary  care  upon  the  appellee's 
part  when  he  was  injured,  those  in  charge  of  the  train  could,  by  the  exer- 
cise of  ordinary  prudence  upon  their  part,  have  prevented  it.  The  jury  found 
that  the  proximate  cause  of  the  injury  was  the  lack  of  ordinary  cjire  upon  the 
part  of  the  appellant.  In  such  a  case  it  Is  a  well  settled  rule  in  this  state 
that  the  injured  party  can  recover.  Commencing  with  Railroad  Co,  v.  Fcn- 
dell,  17  B.  Mon.  466,  if  not  earlier,  there  is  an  unbroken  line  of  cases  down 
to  Railroad  Co,  v.  McCoy,  81  Ky.  404,  and,  indeed,  some  later,  so  holding. 
The  only  question,  therefore,  involved  here,  is  whether  the  appellant  was- 
guilty  of  such  neglect. 

The  accident  happened  upon  that  portion  of  its  road  between  Bear  Grass^ 
creek  and  Its  depot  in  the  city  of  Louisville,  and  within  the  corporate  limits 
of  the  city.  At  the  immediate  point  where  it  occurred  there  is  a  heavy  fill, 
from  20  to  30  feet  high,  and  about  23  feet  wide  at  the  top.  Upon  it  are  twa 
tracks,  with  some  seven  or  eight  feet  of  space  between  the  inside  rails  of 
each.  Buchanan  street  has  been  constructed  to  within  from  150  to  200  feet 
of  this  fill  upon  its  south  side.  Many  people  live  and  work  in  that  vicinity. 
Indeed,  it  is  a  part  of  the  city,  and  appears,  for  the  most  part,  to  be  thickly 
peopled.  There  are  therefore  many  persons  passing  about  and  along  and 
across  the  appellant's  road  at  that  point.  There  are  other  streets,  not  far 
from  Buchanan  street,  and  running  in  the  same  general  direction,  and  which 
are  connected  with  it  by  cross-streets,  that  have  been  built  across  the  railroad. 
The  only  way  to  cross  it,  however,  from  Buchanan  street,  in  a  course  contin- 
ued like  that  of  the  street,  is  to  follow  a  pathway  leading  from  the  end  of  it 
to  the  railroad  embankment,  and  thence  up  it  onto  the  railroad  track,  from 
whence,  after  passing  along  and  across  it  diagonally  for  a  few  steps,  you  de- 
scend upon  the  north  side  by  means  of  a  footway.  The  appellee,  who  was. 
then  but  15  years  old,  had  been  peddling  matches  in  another  part  of  ther 
city,  and  late  in  the  afternoon  was  on  his  way  home.  He  came  down  Buch- 
anan street  in  company  with  another  boy,  and  at  the  end  of  it  they  pursued 
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the  footpath,  and  climbed  up  the  embankment,  for  the  purpose,  probably,  of 
going  down  the  path  upon  the  other  side,  and  in  tliat  way  reaching  home. 
They  started  along  the  track  upon  the  south  side  of  the  embankment;  but, 
as  a  train  leaving  the  city  upon  it  was  nearingthem,  they  left  it,  and  stepped 
upon  the  track  upon  the  north  side.  Owing,  doubtless,  to  their  attention  be- 
ing drawn  to  the  outgoing  train,  they  failed  to  discover  that  an  incoming^ 
train  was  behind  them,  and  upon  the  same  track  upon  which  they  now  were. 
It  was  coming  at  the  rate  of  about  six  miles  an  hour  upon  a  down  grade.  It 
had  come  in  sight  of  them  around  a  curve  a  short  distance  from  them,  but 
far  enough  off  to  have  enabled  those  in  charge  of  it  to  have  kept  it  from  run- 
ning over  the  appellee,  if  they  had  seen  him.  The  out-going  train  had  just 
passed  them,  or  was  in  the  act  of  doing  so,  when  the  in-coming  train  came 
upon  them,  striking  the  appellee,  while  his  companion  jumped  from  the  track, 
and  thus  escaped  injury.  The  special  findings  are  that  the  appellee  was  in- 
jured by  the  appellant's  engine,  when  in  charge  of  its  employe,  and  near  the 
mouth  of  Buchanan  street,  and  within  the  city  limits;  that  there  was  a  cross- 
ing over  the  railroad  at  that  point;  that  the  appellee  was,  when  struck,  upon 
the  ti*ack  upon  which  the  train  was  moving;  that  those  in  charge  of  it  did 
not  know  of  his  position  in  time  to  have  avoided  the  injury,  but  by  the  exer- 
cise of  ordinary  care  upon  their  part  could  have  discovered  it  in  time  to  have 
checked  or  stopped  the  train,  or  notified  him,  by  whistling  or  otherwise,  of 
his  danger,  thereby  avoiding  the  injury,  or  enabling  him  to  escape;  that  the 
employe  who  could,  by  the  use  of  such  care,  have  known  and  done  this  was 
the  fireman;  that  the  appellee  knew,  before  he  attempted  to  cross  the  track, 
that  trains  were  frequently  moving  thereon,  and  could,  when  attempting  to- 
cross,  by  the  exercise  of  ordinary  care,  have  discovered  the  approaching  train 
in  time  to  have  saved  himself  from  injury;  that  those  in  charge  of  the  train 
could,  notwithstanding  the  want  of  ordinary  care  upon  his  part,  by  the  exer- 
cise of  such  care,  have  avoided  the  injury;  that  appellee  wsm  then  15  years 
old;  that  it  would  not  have  been  safe  for  him  to  have  stood  between  the  two 
tracks,  and  thus  permitted  the  two  trains  to  pass  upon  each  side  of  him  at  the 
same  time;  and  that  $5,000  in  damages  would  reasonably  compensate  him  for 
his  injury.  The  jury,  by  reason  of  disagreement,  returned  no  answer  to  the 
question  whether  those  in  charge  of  the  train,  as  it  approached  the  point 
where  the  accident  occurred,  gave  any  signal  thereof  by  whistle  or  bell. 

It  is  urged  that,  as  the  appellee  was  a  footman,  and  hence  could  easily  get  out 
of  the  way  of  the  train  upon  warning  of  its  approach,  there  being  no  claim  that 
its  speed  was  too  great,  that,  therefore,  there  could  have  been  no  negligence 
upon  the  part  of  the  train-men  save  in  failing  to  give  the  usual  signals  of  its 
approach;  and,  as  the  jury  did  not  find  upon  this  point,  that  the  appellee  failed 
to  make  out  a  case.  The  degree  of  care  to  be  exercised  by  a  railroad  company 
must  necessarily  depend  upon  the  location,  and  the  circumstances  of  the  case.^ 
At  places  not  frequented  by  the  public  either  by  right,  or  the  permission,  ex- 
press or  implied,  of  the  company,  and  in  localities  where  people  are  not  con- 
stantly passing  about,  and  where  they  cannot  reasonably  be  expected  to  be, 
those  in  charge  of  a  train  are  not  required  by  law  to  be  on  the  lookout  for 
them.  In  such  cases  the  company  is  entitled  to  the  exclusive  use  of  its  track, 
and  those  upon  it  are  trespassers;  and  those  in  charge  of  a  train  are  only  re- 
quired to  avoid  injury  to  them  if  they  can  do  so  upon  becoming  aware  of  their 
peril.  In  a  place  thickly  populated,  however,  and  where  many  persons  are- 
known  to  be  constantly  passing  about  and  across  the  road,  as  in  a  city  like- 
Louisville,  the  public  interest,  and  regard  for  the  safety  of  human  life,  re- 
quire a  different  rule.  In  such  a  case  those  in  charge  of  such  a  dangerous 
agency  as  a  railroad  trMn  must  be  on  the  lookout  for  persons  upon  and  cross- 
ing its  track,  and  must,  by  the  customary  signals,  warn  them  of  the  approach- 
ing danger.  This  rule  should  be  rigidly  enforced.  Railroad  Co.  v.  Hoehl^ 
12  Bush,  50;  Same  v.  Howard,  82  Ky.  218.    We  do  not  mean  to  hold  that,  in 
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-such  a  case,  the  train  must  stop  whenever  it  comes  within  sight  of  a  person 
upon  the  track,  provided  he  is  not  then  in  immediate  danger.  Such  a  rule 
would,  of  course  impede  public  travel,  and  destroy  the  recognized  usefulness 
of  railroads.  But,  at  such  places  and  under  such  circumstances,  it  is  the  duty 
of  those  in  charge  of  a  train  to  be  on  the  lookout  for  persons  upon  its  track, 
and  give  all  reasonable  notice  of  its  movements.  In  this  instance  the  train  was 
running  within  the  limits  of  a  large  city.  It  was  in  the  midst  of  its  popula- 
tion. Those  in  charge  of  it  knew  that  people  were  almost  constantly  upon 
^and  crossing  the  track.  The  path  by  which  the  appellee  went  upon  it,  and 
that  leaving  it,  were  plainly  visible.  The  evidence  shows  that  persons  fre- 
quently crossed  the  track  at  that  point.  It  is  reasonable  to  presume  that  this 
use  was  permissive  from  the  appellant.  It  is  true  that  the  Jury  failed,  in  ex- 
press terms,  to  say  that  it  was  a  crossing  in  general  public  use;  but  they  did 
say  that  it  was  "a  crossing,"  and  the  fair  interpretation  to  be  placed  upon  the 
answer  is  that  it  was  used  as  such  by  the  public.  The  appellee  was  therefore 
there  by  the  implied  consent,  at  least,  of  the  appellant.  Its  agents  were  there- 
fore, by  resison  of  this  fact,  as  well  as  the  additional  one  that  the  locality  was 
one  where  people  might  reasonably  be  expected  to  be  upon  or  crossing  the 
track,  bound  to  keep  a  lookout  for  their  protection. 

The  evidence  is  conflicting  as  to  whether  the  signals  customary  in  passing 
through  a  city  or  a  public  thoroughfare  were  being  given  at  the  time  of  the 
accident.  It  is  tolerably  certain  that  the  usual  sharp  whistle,  generally  used 
in  case  of  immediate  danger,  was  not  given.  Indeed,  the  engineer  and  flre- 
tnan  did  not  discover  the  appellee  until  the  train  was  upon  him;  and  the  evi- 
dence tends  strongly  to  show  that  one  or  the  other  of  them  would  have  done 
-so  if  the  necessary  outlook  had  been  kept.  While,  therefore,  the  jury  did  not 
-find  whether  any  signal,  by  bell  or  otherwise,  was  given  as  the  train  ap- 
proached the  place  where  the  injury  was  inflicted,  yet  they  did  find  that  those 
In  charge  of  it  could,  by  the  exercise  of  ordinary  care,  have  discovered  the 
^danger  to  the  appellee  in  time  to  have  either  checked  the  train,  or  notified  him 
of  its  approach;  thereby  either  avoiding  the  injury,  or  enabling  him  to  escape. 
The  answer  to  this  interrogatory  is  sufficiently  definite,  at  least  when  consid- 
'ered  in  connection  with  the  succeeding  one,  by  which  the  jury  said  that  the 
fireman,  by  the  use  of  ordinary  care,  could  have  known  of  the  appellee*s  posi- 
tion upon  the  track  in  time  to  have  stopped  the  train,  or  notified  him  of  his 
danger.  The  findings,  therefore,  present  this  state  of  case,  to-wit:  The  in- 
jury resulted  from  the  appellee  being  struck  by  the  appellant's  train  when 
upon  its  track  at  a  crossing  in  a  large  city  ^  that,  although  those  in  charge  of 
the  train  did  not  discover  his  danger  in  time  to  save  him,  yet  by  the  use  of 
•ordinary  care  they  could  have  done  so,  and  avoided  the  injury,  by  either  check- 
ing the  train,  or  warning  him  of  his  danger,  by  whistle  or  otherwise,  thus 
enabling  him  to  escape.  In  short,  the  jury  found,  as  a  matter  of  fact,  that 
the  injury  to  the  appellee  was  the  result  of  the  want  of  ordinary  care  upon 
the  part  of  those  in  charge  of  the  train ;  and  this  was  sufficient,  in  our  opinion, 
to  authorize  the  judgment  in  his  favor,  although  the  jury  failed  to  say  whether, 
as  the  train  was  approaching  the  point  where  the  accident  occurred,  any  sig- 
nal, by  whistle  or  bell,  was  being  given.    Judgment  affirmed. 

NOTE. 

Railboad  CoMPANiiss— Dutt  at  Cbosbingb.  It  is  the  daty  of  those  condaotiiig  a 
train  to  give  a  signal  by  having  the  bell  rung,  or  blowing  the  whistle,  when  approach- 
ing a  crossing,  to  warn  passers  of  the  approach  of  the  engine  or  train,  and  to  look  and 
4iBcei*tain  whether  or  not  any  one  is  about  to  cross  the  track,  and.  if  so,  to  slacken  up 
speed,  and,  if  need  be,  and  if  in  the  power  of  those  In  charge  of  tne  train,  to  stop  the 
train,  in  order  to  ayoid  a  collision.  Tucker  v.  Duncan.  9  Fed.  Rep.  867;  Trust  Uo.  v. 
Railway  Ck>..  27  Fed.  Rep.  159;  Railroad  Co.  v.  Brandtmaier,  (Pa.)  6  Ati.  Rep.  238:  Pnr- 
inton  V.  RaUroad  Co.,  (Me.)  7  AU.  Rep.  707;  RsUway  Co.  v.  Carson,  (Tex.)  1  8.  W. 
Rep.  107.  This  duty  exists  irrespective  of  statute  or  ordinance.  iGuggenheim  v.  Rail- 
way Ck>.,  (Mich.)  89  Nr  W.  Rep.  161.    The  duty  to  give  some  reasonable  wturaing  also 
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exists  at  a  place  on  the  line  of  a  railroad  where,  although  not  a  pnhlic  highwavj  there- 
is  a  crossing  constantly  and  notoriously  used  as  such  hy  the  puhliCf  without  omection 
on  the  part  of  the  company.    Byrne  v.  Railroad  CJo.,  (N.  Y.)  10  N.  E.  Rep.  539;  Nichora  <* 
Adm'r  v.  Railroad  Co.,  ( Va.)  5  8.  B.  Rep.  171.    The  dutv         '  "  *      * 

not  only  to  warn  against  collisions,  hut  also  to  give  such 
eler  approaching  a  crossing,  in  the  exercise  of  reasonable  < 
the  danger  of  alarm  to  the  norses  he  is  driving.    Hart  v.  T 

Rep.  9,  9  N.  W.  Rep.  116.    Where  a  person  approaching ^     .    ., 

pany's  neglect  to  give  signals,  in  a  position  oi  danger,  and,  to  avoid  the  danger  makes  a 
mistake,  and  takes  a  course  not  the  best  under  the  circumstances,  he  cannot  be  charged 
with  contributorvnegligence  by  reason  of  his  error  of  judgment.  Railway  Co.  v.  Mil- 
ler, (Mich.)  9  N.  W.  Rep.  841. 

The  statutoxy  duty  to  give  certain  prescribed  signals  upon  the  approach  of  a  train  to- 
a  public  highway  crossing  is  a  positive  duty,  and  failure  to  do  so  is  negligence.  Rail- 
road Co.  V.  Butler,  (Ind.)  2  N.  £.  Rep.  188;  Bitner  v  Railway  Co.,  (Utah,)  11  Pac.  Rep. 
020.  If.  under  the  circumstances  of  the  case,  additional  warning  would  seem  necessary, 
^uch  additional  warning  must  be  given.  Morr|s  v.  Railroad  Co.,  26  Fed.  Rep.  22. 
Where  a  railway  company  fails  to  sound  the  whistle  of  one  of  its  moving  engines  at 
least  80  rods  distant  from  the  place  where  the  engine  is  to  cross  a  public  road  or  street 
outside  of  a  city  or  village,  it  is  negligence  towards  persons  who  mav  be  traveling  upon 
that  road  or  street,  but  is  not  negligence  towards  persons  who  may  be  traveling  on  an- 
other road  or  street,  within  the  limits  of  such  city  or  village.  Railw^  Co.  v.  Fiercer 
(Kan.)  6  Pao.  Rep.  878;  Clark  v.  RaUway  Co.,  (Kan.)  11  Faa  Rep.  184. 


CooK*s  Adm'b  v.  Bbannin  et  al. 

(Cov/rt  of  Appeals  of  Kentucky.    March  18, 1888.) 

Factors  awd  Brokbrs— Lien  for  Advances— Insolvenot— Rights  ot  Creditors. 
Under  Oen.  St.  Ky.  c.  89,  art  2,  {  88,  providing  that  the  estate  of  an  insolvent, 
after  satisfying  certain  expenses  and  prior  liens,  shall  be  distributed  pro  rata 
among  all  his  creditors,  where  an  administrator  of  an  insolvent  ships  to  certain 
comnussion  merchants,  to  be  sold,  tobacco  purchased  with  monev  advanced  by  them 
pursuant  to  an  agreement  between  them  and  deceased  that  such  tobacco  should  be 
shipped  to  and  sold  by  them,  and  that  they  should  retain  out  of  the  proceeds  their 
advancements  and  commission,  and  have  a  lien  for  the  same  on  such  tobacco,  such 
shipment  does  not  perfect  the  lien  of  the  commission  merchants  as  a«niinst  the 
creditors,  and  the  proceeds  of  the  sale  of  such  tobacco  should  be  distributed  pro- 
rata among  all  the  creditors  of  deceased. 

Appeal  from  circuit  court,  Daviess  county. 

Action  by  W.  H.  Murphy,  administrator  of  S.  C.  Cook,  an  insolvent,  to  settle- 
up  intestate's  estate,  against  Brannin.  Brand  &  Glover,  creditors  of  plain- 
tiff *s  intestate,  and  others.  Judgment  for  such  creditors,  defendants,  and 
plaintiff  appeals. 

Q.  W.  WUliama  de  Son,  for  appeUant.  Wtn.  Lindsay  and  W.  N,  Sweeney, 
A  Son,  for  appellees. 

BiamETT,  J.  The  appellant,  W.  H.  Murphy,  as  the  administrator  of  S.  C. 
Cook,  brought  his  action  in  the  Daviess  circuit  court  to  settle  the  estate  of 
his  intestate.  Cook,  as  an  insolvent  estate.  The  appellees,  as  creditors  of  the 
estate,  together  with  others,  were  made  defendants  to  this  action.  Tlie  ap- 
pellant, liaving  received  a  lot  of  tobacco  as  a  part  of  the  personal  estate  of  his 
intestate,  prized  the  same,  and,  after  the  institution  of  his  action,  shipped  the 
same  to  the  appellees  as  commission  merchants  dealing  in  leaf  tobacco  in  the 
city  of  Louisville,  to  be  sold.  After  the  sale  of  the  tobacco  by  the  appellees, 
they  filed  an  answer,  in  which  they  stated  tliat  S.  C.  Cook,  in  his  life-time,  as 
a  local  dealer  in  leaf  tobacco  in  the  town  of  Delaware,  Daviess  county,  Ky., 
made  an  arrangement  with  them  by  which  they  were  to  advance  him  money 
with  which  to  buy  tobacco,  which  he  was  to  ship  to  them  in  the  city  of  Louis- 
ville to  be  sold,  and  out  of  tlie  pioceeds  of  sale  they  were  to  retain  the  amount 
of  advancements,  and  interest  thereon  and  commissions:  that  the  tobacco 
shipped  to  them  by  appellant  was  bought  by  S.  C.  Cook  with  money  ad- 
vanced to  him  by  the  appellees,  upon  which,  according  to  the  agreement  with 
Cook,  they  bad  a  lien  to  secure  them  in  their  advancements,  which  amounted 
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to  $2,621.16,  besides  $275,  advanced  to  the  appellant  to  enable  him  to  prize 
thQ  tobacco,  and  ship  it,  and  $11.25,  insurance  premium  on  the  tobacco;  that, 
the  appellant  having  shipped  the  tobacco  to  them  pursuant  to  the  agreement 
with  Cook,  they  had  a  lien  on  the  same  to  secure  said  sums.  The  lower 
court  having  sustained  the  appellees'  contention,  the  appellant  has  appealed 
to  this  court. 

The  sum  of  $275,  advanced  to  the  appellant  to  prepare  the  tobacco  for 
market,  and  the  sum  of  $11.25  paid  for  insurance,  were  reasonable  expenses 
incurred  for  the  benefit  of  the  estate,  and  the  lower  court  did  right  in  allow- 
ing the  appellees  to  retain  these  sums  out  of  the  proceeds  of  the  tobacco. 
Wliile  the  depositions  of  the  appellees  proving  the  agreement  with  Cook  in 
reference  to  their  advancements  of  money  to  him  with  which  to  buy  the 
tobacco  were  incompetent,  and  were  therefore  properly  excluded,  yet  from  the 
other  facts  in  the  record  it  is  fairly  established  that  tlie  appellees  did  have  an 
agreement  with  Cook  to  advance  him  money  with  which  to  buy  tobacco,  and 
that  the  same  was  to  be  shipped  to  them  for  sale,  and  out  of  the  proceeds 
they  were  to  retain  their  advancements  and  commissions,  and  that  they  were 
to  have  a  lien  on  the  tobacco  thus  purchased  and  shipped  to  secure  their  ad* 
vancements,  and  interest,  and  that  the  tobacco  on  hand  at  the  time  of  Cook's 
4leath,  and  which  was  thereafter  shipped  to  the  appellees  by  the  appellant, 
was  purchased  with  money  advanced  to  Cook  by  the  appellees.  But  the  evi- 
•dence  as  to  whether  the  appellant  shipped  the  tobacco  to  the  appellees  pur- 
suant to  their  agreement  with  Cook  is  contradictory.  It  may  be  assumed, 
however,  for  the  purposes  of  this  investigation,  that  the  tobacco  was  shipped 
pursuant  to  said  agreement.  This  court,  in  the  case  of  Brooks  v.  Staton's 
Adm'r,  79  Ky.  174,  decided  that  Brooks,  Waterfield  &  Co.,  having  advanced 
money  to  Staton  with  which  to  buy  tobacco,  with  the  agreement  that  Staton 
was  to  ship  the  tobacco  to  them,  upon  whicli  they  were  to  have  a  lien  to  se- 
cure their  advancements,  and  the  tobacco  having  been  purchased  by  Staton 
with  the  money  thus  advanced,  and  delivered  to  them,  there  arose  an  inchoate 
lien  on  the  tobacco,  from  the  moment  of  its  purchase,  in  their  favor,  which 
became  complete  by  the  delivery  of  the  tobacco  to  them;  but  such  lien  would 
not  prevail  as  against  the  intervening  equities  of  third  persons.  This  court, 
in  the  case  of  Hoffman  v.  Bi-ungs,  83  Ky.  — ,  recognized  the  doctrine  of 
Brooks  V.  Staton,  but  held  that  the  doctrine  of  that  case  did  not  apply  to  a 
•case  where  the  commodity  was  not  actually  delivered  pursuant  to  the  agree- 
ment. S.  C.  Cook  having  died  insolvent,  the  question  to  be  determined  is 
whethur  the  shipment  of  the  tobacco  to  the  appellees,  for  the  purpose  of  sale, 
conceding  that  it  was  shipped  pursuant  to  the  agreement  with  Cook,  perfected 
the  appellees*  lien  on  the  tobacco,  as  against  the  rights  of  Cook's  other  cred- 
itors. Section  33,  c.  39,  Gen.  St.,  provides,  in  substance,  that,  if  the  estate 
of  a  deceased  person  is  insolvent,  the  same,  after  satisfying  certain  expenses 
.and  prior  liens,  shall  be  equally  prorated  among  the  creditors  of  the  decedent 
The  administrator,  as  the  representative  of  the  decedent,  holds  such  estate  in 
trust  for  these  purposes.  The  right  of  the  creditors  of  an  insolvent  estate  to 
have  the  estate  equally  prorated  among  themselves,  attaches  upon  the  death 
•of  the  decedent,  which  right  is  subject  only  to  the  payment  of  the  funeral  and 
administration  expenses,  and  any  prior  enforceable  liens  upon  the  estate. 
According  to  the  doctrine  of  the  Brooks  Case,  the  appellees'  lien  upon  the 
tobacco,  at  the  death  of  Cook,  was  not  complete.  It  was  only  Incipient, — be- 
gun, but  not  completed, — therefore  not  enforceable  as  against  the  interven- 
ing rights  of  third  persons.  The  right  of  the  other  creditors  to  have  the 
whole  estate,  including  tlie  tobacco,  prorated  equally  among  all  the  creditors, 
having  intervened,  it  follows,  as  a  logical  sequence,  that  the  incipient  lien  in 
favor  of  the  appellees  cannot  prevail  against  that  right.  For,  suppose  the 
Appellant  had  never  delivered  the  tobacco  to  the  appellees,  and  they  had  come 
into  court  asserting  a  lien  on  the  tobacco  as  against  the  right  of  the  oreditors 
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^  a  pro  rata  distribution,  would  it  be  contended  that  their  lien  should  pre- 
vail? Would  not  the  response  of  the  chancellor,  that  your  lien  never  having 
been  completed,  and  the  statutory  right  of  the  other  creditors  to  have  a  pro 
rata  distribution  of  the  estate  having  attached  upon  the  death  of  Cook,  con- 
stitutes an  Intervening  equity  that  your  incipient  lien  cannot  overreach,  be 
all-sufficient?  We  think  so.  Therefore,  as  the  creditors  of  Cook,  upon  his 
death,  acquired  the  right,  under  the  statute,  to  have  his  estate.  Including  the 
tobacco,  equally  prorated  among  them,  and  as  this  riglit  was  superior  to  the 
appellees'  inchoate  lien,  it  seems  clear  that,  to  allow  the  administrator  to 
breathe  life  into  the  appellees'  otherwise  unenforceable  lien,  as  against  the 
other  creditors,  by  delivering  to  the  appellees  the  tobacco  in  order  to  perfect 
their  lien  as  against  the  statutory  rights  of  the  other  creditors,  would  be  in 
direct  violation  of  his  trust,  which  a  court  of  equity  would  not  uphold;  but, 
having  the  parties  and  the  proceeds  of  the  tobacco  before  it  for  the  purpose  of 
determining  how  the  proceeds  should  be  applied,  would  direct  them  to  be  pro- 
rated among  all  the  creditors. 

The  judgment  of  the  lower  court  allowing  the  appellees  to  retain  $2,621.16, 
the  proceeds  of  the  tobacco,  is  reversed,  and  the  case  is  remanded,  with  di- 
rections to  compel  the  appellees  to  pay  the  same  into  court  for  the  purpose  of 
being  prorated  among  all  the  creditors. 


Marshall's  Trustee  o.  Rash  et  al. 

{Court  of  Appeals  of  Kentucky.    March  15, 1888.) 

1.  Trusts— Liability  of  Tbust-Estate— Dbbts  of  Bbnbficiaby— Gen.  St.  Kt.  Ch.  63, 
Art.  1,  §  21. 

Under  Gen.  St.  Ky.  c.  68,  art.  1,  §  21,  providing  that  trust-estates  shall  be  subject 
to  debts  in  the  same  manner  as  legal  estates,  a  testator  cannot  vest  property  m  a 
trustee,  for  the  use  of  another,  so  as  to  exempt  it  from  the  debts  of  the  cestui  que 
trust. 
•^.  Same. 

Under  Gen.  St.  Ky.  c.  63,  art  1,  %  21,  providing  that  trust-estates  shall  be  subject 
to  debts  in  the  same  manner  as  legal  estates,  a  discretion  in  a  trustee  in  the  man- 
agement and  control  of  a  trust-estate  does  not  prevent  creditors  of  the  cestui  que 
trust  from  subjecting  such  estate  to  the  payment  of  their  debts. 

Appeal  from  circuit  court,  Henderson  county. 

Action  by  O.  W.  Rash  and  others,  creditors  of  John  H.  i^arshall,  against 
John  H.  Marshairs  trustee,  to  subject  his  interest  under  the  will  of  J.  B. 
Marshall  to  the  payment  of  his  debts.  Judgment  for  plaintiffs,  and  defend- 
ant appeals. 

Yeaman  &  Lockett^  for  appellant,  ff.  F.  Turner  and  R.  H,  Cunningham^ 
for  appellees. 

Lewis,  J.  The  second  clause  of  the  will  of  J.  B.  Marshall  is  as  follows: 
"All  the  rest  and  residue  of  my  estate,  of  every  description,  including  what 
is  left  of  my  tract  of  land  after  laying  off  said  fifty  acres  to  Mrs.  Hickman,  I 
give  and  bequeath,  subject  to  the  payment  of  all  my  just  debts,  to  my  two 
brothers,  Wm.  J.  Marshall  and  John  H.  Marshall,  to  be  divided  equally  be- 
tween them;  but  subject  to  this  condition:  that  my  brother  John^s  part  is  to 
be  held  in  trust  for  him  by  my  brother  William,  who  shall  manage  and  con- 
trol John's  part,  and  pay  him  only  such  part  of  the  proceeds  and  profits  as  in 
his  discretion  the  said  William  may  think  best,  the  intention  being  to  invest 
William  with  the  legal  title  to  John's  part,  to  be  held  in  trust  as  aforesaid.*' 
It  appears  that,  after  the  death  of  the  testator,  a  division  was  made  of  this 
land  by  commissroners,  and  that  part  held  by  William  J.  Marshall  in  trust 
separated  from  the  other,  and  appellees,  creditors  of  John  H.  Marshall,  in- 
stituted their  several  actions,  which  were  consolidated,  to  subject  his  inter- 
est in  the  land  so  allotted,  and  in  all  other  property  held  in  trust  for  him  un- 
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der  the  will.    And  whether  the  Judgment  for  sale  of  the  land  to  satisfy  the- 
debts  was  proper,  is  the  question  now  before  us. 

Section  21,  art.  1,  c.  63,  Gen.  St.,  is  as  follows:  "Estates  of  every  kind  held 
or  possessed  in  trust  shall  be  subject  to  the  debts  or  charges  of  the  person  to- 
whose  use,  or  for  whose  benefit,  they  shall  be  respectively  held  or  possessed, 
as  they  would  be  subject  if  those  persons  owned  the  like  interest  in  the  prop- 
erty held  or  possessed  as  they  own  or  shall  own  in  the  use  or  trust  thereof." 
That  provision  has  been  the  law  since  1796,  and  often  construed  and  applied 
in  cases  before  this  court.  And,  from  the  various  decisions  on  the  subject^ 
it  may  be  regarded  as  settled  that,  (1)  as  said  in  Samuel  v.  EllU^  12  B. 
Mon.  479,  "a  testator  cannot,  nor  can  any  one,  according  to  our  law,  vest 
property  or  funds  in  trustees  for  the  use  of  another,  without  subjecting  it  U> 
the  debts  of  the  cestui  que  trust. "  For  the  language  of  the  statute  is  so  direct 
and  explicit  as  to  preclude  entirely  the  belief  it  was  intended  any  conditions 
or  restrictions  contained  in  a  will  or  deed  should  operate  to  exempt  an  estate,, 
so  held,  from  the  debts  and  charges  of  the  pei*son  to  whose  use  and  for  whose 
benefit  it  shall  be  held.  (2)  Although  a  discretion  may  be  given  to  the  trus- 
tee in  the  management  and  control  of  the  estate,  and  as  to  the  amount  of  prof- 
its therefrom  to  be  paid,  and  in  the  manner  of  paying  them  to  the  person  for 
whose  use  and  benefit  it  is  held,  the  rigiits  of  creditors  are  not  thereby  im- 
paired. For  such  discretion  is  to  be  reasonably  and  in  good  faith  exercised, 
for  the  benefit  of  the  beneficiary  of  the  estate,  and  incidentally  for  the  protec- 
tion of  his  creditors,  and  is  always  subject  to  the  control  of  a  court  of  equity.. 
(3)  As  said  in  Eastland  v.  Jordan,  3  Bibb,  186,  where  a  slave  held  in  trust 
was  subjected,  and  sold:  "It  is  not  the  trust,  but  the  estate  itself  held  in 
trust,  which  is  made  subject  to  the  debts  of  the  cestui  que  trust,*'  And  con- 
sequently the  estate,  whether  it  consist  of  land  or  personal  property,  may  be 
subjected  and  sold,  or,  if  practicable  and  to  the  interest  of  the  parties,  the 
rents,  interest,  or  profits  may  be  subjected,  and  applied  by  a  court  of  equity 
to  payment  of  debts  of  the  cestui  que  trust.  In  Papers  ExW  v.  Elliott,  8  B. 
Mon.  56.  it  was  held  that  the  bequest  in  that  case,  by  the  terms  of  the  will, 
differed  from  a  devise  of  property  or  money  in  trust  for  the  use  and  benefit  of 
an  individual,  and  from  a  devise  of  specific  property  in  trust  to  apply  the  pro- 
ceeds or  profits  to  his  support,  and  therefore  only  such  interest  on  the  fund  as- 
had  accumulated  in  the  hands  of  the  trustee  could  be  subjected.  In  Wkite  v. 
Thomast  8  Bush,  661,  it  was  held  that  a  dwelling  house  and  land  devised  was 
not  liable,  by  reason  of  a  proviso  in  the  will  that  the  property  should  not  be' 
subject  to  alienation  or  sale  by  the  cestui  qtte  trusty  or  for  her  debts,  and  any 
attempt  to  do  so  should  terminate  her  right  to  use  and  enjoy  the  property.. 
In  Davidson  v.  Kemper,  79  Ky.  5,  it  was  held  that  th^  beneficiaries,  by  rea- 
son of  the  peculiar  provisions  of  the  will,  took  no  such  interest  or  estate  un- 
der it  as  could  be  made  subject  to  their  debts,  or  be  enforced  against  the  trus- 
tee. It  is  not  necessary  to  refer  particularly  to  the  provisions  of  the  wills  in 
the  three  cases  just  cited,  nor  to  determine  whether  tliey  are  allowable  excep- 
tions to  the  rules  we  have  laid  down  here;  for  the  circumsUmces  of  those 
oases  are  wholly  different  from  the  one  now  before  us,  and  would  not  serve 
to  illustrate  the  question  we  are  considering.  For,  by  the  will  of  J.  B.  Mar- 
shall, the  estate  devised  is  plainly,  in  the  meaning  of  the  statute,  to  be  held 
in  trust  for  the  use  and  benefit  of  John  Marshall,  and  cannot  be  diverted  from 
that  object;  but  the  trust  may,  if  necessary,  be  enforced  by  a  court  of  equity,, 
at  the  instance  of  the  beneficiary,  and,  as  a  logical  result,  the  estate  may  be 
subjected  to  payment  of  his  debts. 

It  does  not  appear  that  the  debts  could  have  all  been  satisfied,  in  a  reason- 
able time,  from  the  rents  and  profits,  and  the  court  did  not,  therefore,  abuse 
a  sound  discretion  in  directing  a  sale  of  the  land  for  that  purpose.  Judgment 
affirmed. 
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FisHBACK  V.  Green  et  al. 

FisHBACK  et  aL  v.  Green. 

{Court  of  Appeals  of  Kentucky,    March  15, 1888.) 

1.  INSOLVBNCT— Action  to  Settle  Estate— Venue, 

Under  Gen.  St.  Ky.  $  8,  art.  2,  c.  44,  proyiding  that  actions  to  settle  an  insolvent's 
estate  **  shall  be  conducted  as  actions  and  proceedings  for  the  settlement  of  the  es- 
tates of  deceased  persons  are  now  required  to  be  conducted,  so  far  as  the  same  are 
applicable, "  the  trial  court,  in  such  an  action,  has  jurisdiction  to  decree  the  sale  of 
lands  situated  elsewhere  in  the  state  than  in  the  county  where  the  action  is  brought; 
Civil  Code  Ky.  SS  65,  66,  reauiring  actions  for  the  settlement  of  the  estates  of  de- 
ceased persons  to  be  brought  in  the  county  in  which  the  personal  representative 
was  qualified. 
8.  Abatement  and  Rbvivai/— Death  of  Pabtt— Petition  fob  Rbvivob— Cubing  De- 
fects. 

Where  a  creditor,  who  is  a  partv  defendant  to  an  action  to  settle  an  insolvent's 
estate,  dies  pending  litigation,  and  a  petition  of  revivor  is  filed  by  one  not  his  x>6r- 
sonal  representative,  but  who,  soon  thereafter,  becomes  so,  such  an  irregularity  is 
cured  by  the  subsequent  appearance  of  the  debtor  to  the  petition. 
8.  Judicial  Sales— Agreement  bt  Pubchasbb  to  Allow  Redemption— Time  of  Re- 
demption—Conditions. 

Defendant,  one  of  the  appraisers,  bid  in  land,  appraised  at  $1,200,  for  $478.80,  at  a 
judicial  sale,  under  an  agreement  with  plain  tiiis,  who  were  pendente  lite  purchas- 
ers, that  they  might  redeem  it  by  paying  the  purchase  money  and  interest.  Plain- 
tiffs retained  possession  nearly  two  years,  and  improved  the  land.  jEfeld,  in  an  ac- 
tion to  enjoin  defendant's  writ  of  possession,  and  to  have  him  declared  trustee  for 
plaintiffs'  benefit,  that  the  time  of  redemption  was  not  material,  and  that  plaintiffs 
might  redeem  upon  bringing  the  purchase  money,  interest,  and  costs,  into  court. 

Appeals  from  circuit  court,  Grant  county. 

Actions  to  vacate  judgments,  for  injunction,  and  for  other  relief,  brought 
by  John  H.  Fishback  against  £.  J.  Green  et  aL,  and  by  James  F.  Fishback 
and  Annie  Fishback  against  E.  J.  Green.  Judgments  for  defendants  in  both 
cases,  and  plaintiffs  appeal. 

H,  Clay  White  and  /.  J,  Landrum,  for  appellants.  Wm.  Lindsay ,  for  ap- 
pellees. 

Holt,  J.  A  creditor  of  J.  H.  Fishback,  by  an  action  in  proper  form  in 
the  Grant  circuit  court,  sought  to  have  certain  acts  and  transfers  of  the  debtor 
declared  to  operate  as  an  assignment  of  all  his  estate  for  the  benefit  of  his  cred- 
itors, under  section  1,  art.  2,  c.  44,  Gren.  St.,  commonly  known  as  the  "Act  of 
1856."  The  effort  was  successful.  A  creditor  holding  a  lien  upon  a  tract  of 
land  in  Kenton  county  was  made  a  defendant.  He  asserted  it  by  proper  plead- 
ing, and,  among  other  relief  afforded  in  the  action,  this  land  was  ordered  to 
be  sold,  less,  however,  a  homestead  of  80  acres,  which  was  set  apart  to  the 
debtor,  but  by  the  judgment  was  not  exempted  as  to  the  lien  debt  in  case  the 
balance  of  the  land  failed  to  pay  it.  After  the  rendition  of  this  judgment,  but 
before  the  sale  of  the  land,  the  lien  creditor  died.  On  December  22,  1880,  an 
order  was  entered,  reciting  that  a  certain  person,  as  bis  administrator,  filed  a 
petition  of  revivor,  and  that  J.  H.  Fishback,  by  attorney,  entered  his  appear- 
ance to  it.  This  petition  set  forth  the  death  of  the  creditor,  the  appointment 
of  the  pai*ty  as  his  administrator,  and  asked  the  revivor.  In  point  of  fact,  the 
person  named  as  administrator  in  this  order  and  petition  did  not  qualify  as 
such  until  March  10,  1881.  At  the  May  term,  1881,  of  the  court,  however, 
this  order  was  entered :  "  The  petition  of  revivor  having  been  filed  herein,  and 
the  defendants,  J.  H.  Fishback  and  W.  A.  Fishback,  having  entered  their 
appearance  thereto,  it  is  now  ordered  and  adjudged  that  the  judgment  herein 
in  favor  of  the  defendant  W.  L.  Roberts  be,  and  the  same  is  now,  revived 
against  the  said  J.  H.  Fishback  and  W.  A.  Fishback."  Thereafter  the  land 
was  sold.  It  failed  to  pay  the  lien  debt.  A  judgment  was  then  entered  or- 
dering the  sale  of  the  30  acres  that  had  been  allotted  as  a  homestead.  After 
v.Ts.w.no.lO — 56  ^  I 
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this,  but  before  the  sale,  it  was,  for  a  valuable  consideration,  conveyed  by  J. 
H.  Fishback  to  Annie  and  James  F.  Fishback.  They  were,  however,  pen- 
denU  lite  purchasers,  and  on  September  1^  1882,  it  was  sold  under  the  decree, 
and  bid  in  by  the  appellee,  £.  J.  Green,  for  ^73.80;  he  being  one  of  the  ap- 
praisers, and  it  being  appraised  at  $1,200.  J.  H.  Fishback  alone  filed  excep- 
tions to  the  report  of  the  sale;  but  it  was  confirmed.  Green  obtained  a  deed, 
and  an  order  for  a  writ  of  possession,  but  did  not  cause  it  to  issue  until  nearly 
two  years  after  his  purchase.  Thereupon  John  H.  Fishback  brought  one  of 
these  actions,  seeking  the  vacation  of  the  judgments  above  named,  and  en- 
joining the  habere  facias  of  Green;  and  the  appellants  Annie  and  James  F. 
Fishback  brought  the  other,  asking  substantially  the  same  relief.  By  an 
amended  petition,  however,  they  assert  that  Green  bid  the  land  in  for  the  ap- 
pellant James  F.  Fishback,  under  an  agreement  with  him  that  he  might  re- 
deem it;  and  it  is  asked  that  Green  be  adjudged  to  be  a  mere  holder  of  the  title 
in  trust.  The  two  cases  present  three  questions:  First,  did  the  court  in 
Grant  county  have  jurisdiction  to  decree  the  sale  of  the  land  in  Kenton  county? 
Second,  were  all  the  proceedings  looking  to  the  sale  of  the  land,  had  subse- 
quent to  the  death  of  the  lien  creditor,  void  for  want  of  a  revivor?  Thirds 
if  Green  purchased  the  30  acres  of  land  under  an  agreement  with  James  F. 
Fishback  that  he  might  redeem  it,  is  the  contract  an  enforceable  one,  and 
should  a  court  of  equity,  under  all  the  existing  circumstances,  exert  itself  in 
that  direction? 

Ordinarily,  a  lien  upon  land  must  be  enforced  in  the  proper  court  of  the 
county  where  the  property  is  situated;  and  the  question  arises  whether  the 
law  is  otherwise  in  an  action  where  it  is  sought  to  throw  the  debtor's  estate 
into  insolvency,  and  divide  it  among  his  creditors.  Section  62  of  the  Civil 
Code  provides:  "Actions  must  be  brought  in  the  county  in  which  the  subject 
of  the  action,  or  some  part  thereof,  is  situated,  (1)  for  the  recovery  of  real 
property,  or  of  an  estate  or  interest  therein;  (2)  for  the  partition  of  real  prop- 
erty, except  as  is  provided  in  section  66 ;  (3)  for  the  sale  of  real  property  un- 
der title  10,  chapter  14,  or  under  a  mortgage,  lien,  or  other  incumbrance  or 
charge,  except  for  debts  of  e^  decedent,"  Section  65  says:  "An  action  to  set- 
tle the  estate  of  a  deceased  person  must  be  brought  in  the  county  in  which  his 
personal  representative  was  qualified.''  It  will  not  be  questioned  but  what 
lands  of  a  decedent  lying  in  other  counties  than  that  where  the  suit  to  settle 
his  estate  may  be  pending,  may  be  sold  under  a  decree  rendered  in  it.  This 
is  necessary  to  save  cost,  amd  m ultiplicity  of  suits .  The  least  refiection  dictates 
that  any  other  course  would  be  improper.  So  cogent  are  the  reasons  for  it 
that,  if  the  statutory  provisions  upon  the  subject  were  of  doubtful  construc- 
tion, it  would  be  so  construed.  Section  3,  art.  2,  c.  44,  Gen.  St.,  in  speaking 
of  suits  to  throw  the  debtor  into  insolvency,  provides:  "Any  number  of  per- 
sons interested  may  unite  in  the  petition;  but  it  shall  not  be  necessary  to  make 
any  persons  defendants  except  the  debtor  and  the  transferee;  and  the  action 
and  proceedings,  as  to  the  mode  of  proving  claims  and  otherwise,  shall  be  con- 
ducted as  actions  and  proceedings  for  the  settlement  of  the  estates  of  deceased 
persons  are  now  required  to  be  conducted,  so  far  as  the  same  are  applicable." 
It  is  true  that  the  first  section  of  the  same  article  says:  "But  nothing  in  this 
article  shall  vitiate  or  affect  any  mortgage  made  in  good  faith  to  secure  any 
debt  or  liability  created  simultaneously  with  such  mortgage,  if  the  same  be 
lodged  for  record  within  thirty  days  after  its  execution. "  But  considering  the 
subsequent  section  already  quoted,  as  well  as  the  provisions  of  the  Code,  «ti* 
pra,  and  the  manifest  reasons  why  they  should  be  so  construed  when  v«iewed 
together*  it  seems  plain  to  us  that  the  words  "vitiate  or  affect,"  as  used  in 
the  statute,  relate  to  the  validity  of  the  mortgage,  and  that,  in  an  action  to 
settle  an  insolvent  estate,  the  court  may  decree  the  sale  of  land  situated  else- 
where in  the  state  than  in  the  county  where  it  is  pending.  "The  subject  of 
the  action»"  in  such  a  suit,  is  the  settlement  of  the  entire  estate  of  the  insolv- 
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ent;  and  not  one  particular  portion  of  it;  and  the  Code  provides  that  it  "must 
be  brought  in  the  county  in  which  the  subject  of  the  action,  or  some  part 
thereof,  is  situated/*  The  object  of  an  action  such  as  we  are  now  consider- 
ing is  to  settle  and  distribute  the  estate  of  the  insolvent  among  his  creditors. 
The  Grant  court  had  jurisdiction  of  the  subject  of  the  action,  and  the  proceed- 
ing in  rem  was  incidental.  We  will  suppose  the  insolvent  debtor  owns  land 
in  a  dozen  different  counties.  If  the  construction  contended  for  is  to  prevail, 
then  that  many  suits  will  be  necessary  to  the  desired  end.  This  cannot  be. 
Common  sense  forbids  a  construction  leading  to  such  needless  expense  and  lit- 
igation. 

With  the  death  of  the  lien  creditor  his  cross-action  abated.  Without  a  re- 
vivor, the  subsequent  proceedings  would  have  been  void.  Either  a  service 
of  the  order  of  revivor,  or  an  entry  of  appearance  to  it  by  the  adverse  party, 
was  necessary  to  render  it  complete.  It  is  evident  that  when  the  petition  of 
revivor  was  filed,  and  the  appearance  of  J.  H.  Fishback  entered  to  it  by  at- 
torney, there  was  in  fact  no  administrator  of  the  deceased  creditor.  The 
petition,  however,  remained  on  file,  and  soon  after  the  person  therein  named 
as  the  personal  representiitive  did  in  fact  become  such;  and  the  action  then 
proceeded  without  any  suggestion  from  the  debtor  that  it  had  not  been  prop- 
erly revived,  although  he  was  taking  steps  in  it,  and  ifa  fact  excepted  to  the 
report  of  the  sale  to  the  appellee,  Green.  It  is  unnecessary  to  determine, 
however,  whether  this  was  not  a  waiver  of  the  statutory  requirement  as  to 
the  service  of  the  order  of  revivor;  nor  does  the  question  of  the  power  of  the 
attorney,  who  entered  the  appearance  of  the  debtor  to  the  petition  of  revivor, 
to  do  so,  or  whether,  owing  to  his' employment  by  other  parties  to  the  suit,  he 
occupied  such  a  position  that  the  law  and  public  policy  would  not  admit  of 
his  doing  it,  although  he  may  have  acted,  as  he  undoubtedly  did,  in  good 
faith,  arise,  because  the  order  subsequently  made  at  the  May  term,  1881,  and 
cited  above,  shows  that  the  debtor  personally  appeared  in  court,  and  entered 
his  appearance  to  the  petition  of  revivor  then  on  file. 

It  appears  that,  upon  the  day  when  the  Green  land  was  sold,  James  F.  Fish- 
back  was  proposing  to  purchase  it.  He  applied  to  Green  to  become  his  secur- 
ity. He  declined,  but  told  Fishback  that  he  would  buy  it,  and  he  (Fishback) 
could  become  his  security,  and  then  pay  the  purchase  money  and  redeem  the 
land.  It  is  unnecessary  to  review  all  the  evidence  upon  this  question.  When 
all  of  it  is  considered,  there  is  no  doubt  but  what  Green  bought  the  land  in  for 
Fishback,  and  under  an  agreement  that  he  might  redeem  it  by  paying  the 
purchase  money,  with  its  interest.  All  of  the  circumstances  strengthen  this 
conclusion.  Several  witnesses,  including  one  introduced  by  the  appellee. 
Green,  prove,  in  substance,  that  he  said  so.  He  contends  that  the  redemp- 
tion privilege  of  Fishback,  under  the  agreement  between  them,  was  limited 
in  time,  to- wit:  If  he  repaid  the  purchase  money  within  a  year  from  the  time 
of  the  sale,  then  he  was  to  have  the  land  back;  but,  if  he  did  not,  then  Green 
was  to  hold  it.  This  right  the  law  already  gave  him  in  the  event  the  land 
did  not  bring  two-thirds  of  its  appraised  value.  It  is  sufficient  to  say  that 
there  is  some  conflict  of  testimony  as  to  whether  the  right  to  redeem  was, 
under  the  agreement,  thus  restricted.  Green  allowed  James  F.  Fishback  to 
remain  in  possession  of  the  property,  without  any  effort  to  disturb  him,  for 
nearly  two  years  after  the  sale.  After  it  was  made,  Fishback,  at  a  consider- 
able cost,  built  a  barn  upon  the  place,  and  otherwise  improved  it.  The  con- 
duct of  the  parties  speaks  louder  than  their  words,  even.  It  is  perfectly 
evident  that  the  purchase  was  made  by  Green  for  Fishback.  He  bid  it  in  at 
^73.80,  when,  as  one  of  the  appraisers,  he  had  just  said  it  was  worth  ^1,200. 
If,  judged  by  the  entire  transaction,  the  land  was  to  be  held  by  Green  merely 
as  security  for  the  money,  then  the  time  of  redemption  is  not  material.  We 
are  disposed  to  so  consider  it.  This  is  equitable.  If  this  view  be  not  adopted, 
then  Green  gets  the  land  for  a  fraction  of  its  value,  together  with  the  im- 
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provements  put  upon  it,  evidently  in  good  faith,  by  Fishback,  since  the  sale. 
An  agreement  by  A.  to  bid  in  land  at  a  sale,  and  hold  it  subject  to  an  agree- 
ment with  the  owner  to  redeem  it,  is  enforceable.  It  is  not  a  sale  by  A.,  but 
he  holds  it  in  trust  for  the  former  owner.  The  statute  of  frauds,  therefore, 
presents  no  obstacle  to  a  recovery  in  such  a  case.  Martin  v.  Martin^  16  B. 
Mod.  8;  Miller's  Heirs  v.  Anile,  2  Bush,  407;  Qreen  v.  BcUh  4  Bush,  586. 

The  appellants  Annie  and  James  P.  Fishback  are  now  asking  equity,  how- 
ever. Their  pleadings  show  that  they  were  slow  in  setting  up  that  the  pur- 
chase by  Green  was  for  James  F.  Fishback's  benefit.  He  has  never  brought 
the  money  into  court  to  repay  the  appellee.  Green;  nor  has  he  tendered  it  to 
him.  If  any  relief  be  granted  him,  it  should  therefore  be  upon  terms  that  he 
who  asks  equity  must  do  equity. 

The  judgment  in  the  case  of  John  H,  Fishback  against  E,  J.  Green  et  al. 
is  affirmed:  but,  under  the  peculiar  circumstances,  the  judgment  in  the  case 
of  James  Fishback  et  al.  against  E,  J,  Green  is  reversed,  and  cause  re- 
manded, with  directions  to  tlie  lower  court  to  afford  the  appellant  James  F. 
Fishback  a  reasonable  time  within  which  to  bring  the  purchase  money  paid 
by  the  appellee,  Green,  into  court  for  him,  together  with  interest  thereon 
from  the  time  of  payment,  and  Green's  cost  in  both  this  and  the  lower  court, 
in  this  suit;  and,  if  he  does  so.  then  the  lower  court  will  cancel  the  commis- 
sioner's deed  to  Green,  and  set  aside  all  subsequent  proceedings  in  his  favor 
looking  to  the  possession  of  the  land,  and  order  the  money  paid  to  him;  but, 
if  this  be  not  done,  then  the  court  will  dismiss  this  action,  at  the  cost  of  the 
appellants. 


Bledsoe  o.  Commonwealth. 
{Court  of  Appeals  of  KejUucky,    March  17, 1888.) 

HoMion>s~MnRDBR~SBLT-I>BrBNSB — ^Instrtjctions. 

On  a  trial  for  murder,  where  it  appeared  that  defendant,  being  attacked  by  de- 
ceased whUe  upon  his  own  premises^  shot  her,  an  instruction  that  If  accused,  at  the 
time,  had  reason  to  believe  and  did  believe  that  he  was  then  in  danger  of  losing  his 
life,  or  receiving  great  bodily  harm,  at  deceased's  hands,  **and  that  he  then  had  no 
other  safe  or  apparently  safe  means  of  avoiding  the  danger  than  to  shoot  her, "  the 
jury  should  acquit  him,  was  erroneous,  because  It  mav  have  led  the  jury  to  believe 
that  defendant  was  bound  to  flee,  if  by  flight  he  might  have  avoided  the  danger.^ 

Appeal  from  circuit  court,  Cumberland  county. 

Milton  Bledsoe  was  indicted  for  murder,  convicted,  and  sentenced  to  the 
penitentiary  for  life.    He  appeals. 
R.  F,  Spencer,  for  appellant.    P.  W.  Hardin,  for  appellee. 

Holt,  J.  The  lots  of  the  appellant,  Milton  Bledsoe,  and  the  deceased,  Har- 
riet O'Bannion,  and  upon  which  they  respectively  resided,  adjoin.  Trouble 
arose  between  them  as  to  a  division  fence;  the  deceased  claiming  that  it  was 
upon  her  land,  and  that  the  appellant  had  no  right  to  join  his  fencing  to  it. 
It  had,  however,  existed  at  the  same  place,  and  as  their  division  fence,  for  a 
good  many  years.  The  deceased,  by  reason  of  some  fancied  or  perhaps  real 
wrong  done  to  some  stock  belonging  to  her  or  her  husband  by  some  of  the 
family  of  the  appellant  when  trespassing  upon  his  premises,  went  upon  them 
and  tore  down  several  panels  of  his  fencing  wliere  it  united  with  the  division 
fence,  thus  exposing  his  lot  or  garden  to  the  depredations  of  stock  running  at 
large.  When  this  was  done,  the  accused  remonstrated  with  the  deceased,  and 
declared  that  he  would  rebuild  the  fence,  and  unite  it  to  the  division  fence, 
while  the  deceased  forbid  him  doing  so.  A  considerable  quarrel  of  words  took 
place  at  this  time,  but  the  appellant  desisted,  and  left  the  fence  down.    Upon 

^  One  assaulted  in  his  own  habitation  is  not  obliged  to  retreat,  but  he  is  not  justified 
in  taking  life  unless  it  is  necessary  to  protect  himself  and  his  home.  State  v.  Middle- 
ham,  (Iowa,)  17  N.  W.  Rep.  446. 


Digitized  by  VjOOQIC 


Ky.]  BLBD0OE  fK  COMlflONWBALTH.  885 

the  next  evening  he  vent  to  the  spot,  and  began  to  rebuild  it.  The  deceased  at 
once  appeared,  and  a  wordy  quarrel  ensued.  There  is  some  testimony  tending 
to  show  that  the  accused  finally  raised  a  piece  of  plank,  the  deceased  being 
then  upon  his  side  of  the  division  fence,  as  if  to  strike  her.  Other  evidence 
contradicts  this:  but,  in  any  event,  she  at  once  sent  her  daughter  to  her  house 
for  a  pistol,  and  thereupon  the  accused  went  to  his  house  and  got  his  gun .  The 
pistol  was  brought)  and  given  to  the  deceased;  she  by  this  time  having  got- 
ten back  upon  her  own  side  of  the  division  fence.  When  the  accused  returned 
with  his  gun,  he  set  it  down  against  a  portion  of  the  fence  he  was  rebuilding, 
and  proceed  with  his  work.  Just  at  this  time  the  husband  of  the  deceased 
appeared  upon  the  ground,  and,  taking  in  the  situation,  he  at  once  ran  to  his 
house  near  by  as  if  for  a  weapon.  Seeing  him  do  so,  and  fearful  that  he  would 
shoot  him  from  out  of  the  house,  the  accused  seized  his  gun,  and  presented  it 
in  the  direction  of  the  house,  and  for  the  purpose  of  commanding  the  windows. 
This  brought  the  deceased  also  somewhat  within  its  range.  In  a  moment,  the 
husband,  as  the  testimony  tends  to  show,  did  fire  upon  the  appellant  from  one 
of  the  windows.  At  ttiis  time  the  deceased  had  the  pistol  in  her  hand,  two 
or  more  witnesses  testifying  that  she  was  holding  it  down  at  her  side;  while 
circumstances,  rather  conclusive  in  character,  indicate  that  she  must  then  have 
had  it  presented  at  the  appellant.  At  this  juncture  he  changed  the  range  of 
the  gun  directly  at  the  deceased,  and  fired,  killing  her.  During  the  entire 
difficulty  the  accused  was  upon  his  own  premises. 

The  record  presents  but  one  question  for  consideration.  Others  have  been 
discussed  by  counsel;  but,  as  they  were  for  the  first  time  raised  by  and  deter^ 
mined  upon  the  motion  for  a  new  trial,  they  are  not  available  upon  this  ap- 
peal. After  giving  the  usual  instructions  as  to  murder  and  manslaughter,  the 
lower  court  gave  this  additional  one:  ''The  court  instructs  the  jury  that  if 
they  believe,  from  the  evidence,  that  at  the  time  the  accused  shot  Harriet 
O'Bannion,  if  he  did  shoot  her,  he  then  had  reasonable  grounds  to  believe, 
and  did  believe,  he  was  then  in  immediate  danger  of  losing  his  life,  or  receiv- 
ing great-bodily  harm  at  the  hands  of  said  O'Bannion,  arui  that  he  tTien  had 
no  other  safe  or  apparently  safe  means  of  avoiding  the  danger  than  to  shoot 
Tier,  then  he  had  the  right  to  shoot  her  to  rid  himself  of  said  danger,  on  the 
ground  of  self-defense  and  apparent  necessity,  and  the  jury  should  acquit  him. " 
The  accused  objected,  to  the  portion  of  the  instruction  which  we  have  itali- 
cized. Evidently,  the  jury  may  from  it  have  believed  that  if  flight  would  have 
afforded  him  a  safe  or  apparently  safe  means  of  avoiding  any  existing  danger 
at  the  hands  of  the  deceased,  that  then  the  accused,  although  he  may  have  been 
the  party  assailed,  was  bound  to  flee.  The  law  did  not  require  him  to  leave 
his  own  premises.  He  was  at  his  own  home.  If  there  assailed,  and  thereby 
put  in  danger  of  loss  of  life  or  great  bodily  harm,  he  had  the  right  to  use  such 
means  as  were  reasonably  necessary  to  his  protection,  even  to  the  extent  of  tak- 
ing life.  While,  in  such  a  case,  he  could,  of  course,  resort  to  no  unreason- 
able or  unnecessary  force,  yet  he  was  not  required  to  leave  his  own  premises 
and  flee,  but  could  stand  his  ground,  and  strike  in  his  necessary  self-defense. 
The  doctrine  of  safe  or  apparent  safe  means  of  escape  does  not  apply  in  such 
a  case.  One  is  never  required  to  desert  his  own  home,  or  fiee  from  his  own 
premises,  to  avoid  an  assailant.  The  law  requires  no  such  duty  of  him,  and 
the  safety  of  society  would  be  endangered,  rather  than  protected,  by  its  im- 
position. We  do  not  mean  to  say  who  was  in  fault  or  the  aggressor  in  this 
instance,  but  only  to  determine  that  upon  this  record  the  instruction  in  ques- 
tion was  erroneous.  The  whole  law  was  not  given  to  the  jury.  Without 
passing  upon  the  facts  of  the  case,  which  must  undergo  another  investiga- 
tion, it  is  sufficient  to  say  that  there  was  sufficient  evidence  to  have  author- 
ized the  court  to  have,  in  substance,  told  the  jury  that  if  they  believed  from 
the  evidence  that  the  deceased  and  her  husband,  acting  in  concert,  intention- 
ally provoked  the  difficulty,  and  made  an  assault  upon  the  accused,  or  that  she 
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80  provoked  it,  and  her  husband  joined  with  her  in  a  Joint  attack  upon  the 
appellant,  that  then  he  was  not  required  to  flee,  but  had  the  right  to  use  such, 
means  as  were  reasonably  necessary  to  protect  his  life  or  himself  from  great 
bodily  harm;  and  if,  under  such  circumstances,  and  when  he  had  reasonable 
grounds  to  believe  and  did  believe  that  he  was  in  immediate  danger  of  death, 
or  great  bodily  harm  at  the  hands  of  the  deceased,  he  shot  her,  that  then  he 
was  excusable,  and  the  jury  should  acquit  him.  It  is  true  that,  generally 
speaking,  no  one  can  take  human  life  when  it  can  be  reasonably  avoided;  but 
this  does  not  require  one  to  flee  from  his  home  or  his  own  premises  when  he 
is  there  assailed  by  another,  but  in  such  a  case  he  may  stand  and  defend  him- 
self, using,  however,  no  more  force  than  is  reasonably  necessary  to  do  so. 

For  the  error  indicated,  the  judgment  is  reversed,  and  cause  remanded  for  a 
new  trial  consistent  with  this  opinion. 


Jones  et  al,  v.  Jones. 
{Ctmrt  of  Appeals  of  Kentucky.    Maroh,  18SS.) 

CJovenakt—Warbantt— Breach— Action  to  Recover  for. 

In  an  action  for  breach  of  a  general  covenant  of  warranty  in  a  deed  of  real  estate, 
a  petition  aUeglng  a  recovery  of  a  portion  of  the  land  in  an  action  against  the  ven- 
dee, and  that  the  title  of  the  vendor  had  failed  to  that  extent,  is  defective,  as  it 
does  not  show  a  recovery  by  one  having  the  lawful  title,  or  a  title  paramonnt  to 
that  of  the  vendor. 

Appeal  from  circuit  court,  Bath  county. 

Action  by  D.  li.  Jones,  the  appellee,  against  J.  T.  Jones  and  otherB#  ai^>el-> 
lants,  to  recover  for  breach  of  warranty  of  title  to  land  sold  by  James  B.  Jones, 
the  common  ancestor  of  plaintiff  and  defendants.  Defendants  denied  their 
liability  on  the  covenant,  alleging — First,  that,  at  the  time  of  the  sale  of  the- 
land,  their  ancestor  did  not  have  sufficient  mental  capacity  to  execute  the  deed 
with  covenant;  and,  second,  that  plaintiff  was  indebted  to  their  ancestor's  es- 
tate in  a  large  sum.  Judgment  for  plaintiff,  and  defendants  appeal.  Plain- 
tiff also  took  a  cross-appeal,  for  the  reason  stated  in  the  opinion. 

Henry  L.  Stone  and  /.  S.  Hurt,  for  appellants.  W.  H.  Holt  and  F.  B^ 
Young,  for  appellee. 

Payor,  C.  J.  This  is  an  action  involving  an  alleged  breach  of  warranty 
by  the  ancestor  of  the  appellants  and  of  the  appellee  in  the  sale  and  convey- 
ance of  a  tract  of  land,  in  the  county  of  Bath,  to  the  appellee.  The  case  wa» 
heard  on  the  equity  side  of  the  docket,  and  a  judgment  rendered  against  the 
appellants,  to  be  levied  on  assets  descended,  and  from  which  they  prosecute 
this  appeal.  There  was  a  covenant  of  general  warranty  contained  in  the 
deed,  for  the  breach  of  which  the  action  was  instituted.  The  appellants  filed 
a  general  demurrer  to  the  petition,  that  was  overruled,  and  this  is  the  flrst 
error  complained  of. 

It  is  aUeged  by  the  appellee,  after  reciting  the  deed  or  the  covenant,  that 
Tyding's  heirs,  by  an  action  in  the  Bath  circuit  court,  recovered  judgment 
against  the  plaintiff  for  seven-ninths  of  the  land  conveyed  by  the  deed,  and 
by  reason  thereof  the  covenant  of  warranty  had  been  broken  to  the  extent  at 
seven-ninths  of  said  tract,  and  the  plaintiff  ousted  of  possession,  under  the 

judgment,  on  the day  of .    Therefore  he  sues  for  the  recovery 

of  $6,826,  with  interest,  etc.;  the  title  to  said  land,  so  conveyed  to  him,  hav- 
ing failed  to  that  extent.  The  objection  urged  to  the  petition  is  that  the 
plaintiff  fails  to  allege  that  the  recovery  was  by  a  paramount  title,  or  by  one 
having  the  lawful  title;  while  the  appellee  maintains  the  statement  that  the 
title  of  his  vendor  failed  to  the  extent  of  seven-ninths  of  the  land  is  equiva- 
lent to  saying  that  the  party  evicting  him  had  the  superior  title.  The  want 
of  title  in  the  vendor  of  the  appellee  is  no  evidence  of  title  in  the  party  evict- 
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ing  him.  This  title  may  have  been  defective,  and  still  the  title  of  the  party 
suing  him  equally  so,  or  the  party  evicting  may  have  entered  under  the  ap- 
pellee, or  the  latter  permitted  a  recovery  when  he  could  have  defeated  the 
claimant.  We  understand  the  rule  to  be  that,  where  there  is  a  breach  of  the 
warranty  of  title,  the  vendee,  to  recover  of  his  vendor,  must  all^e  and  prov& 
that  the  eviction  was  by  one  having  the  lawful  title,  or  a  title  paramount  to 
that  derived  by  the  vendee  from  his  vendor.  This  is  indispensable  to  a  re- 
covery for  the  breach,  unless  the  vendee  has  given  notice  to  his  vendor  of  the 
adverse  claim,  and  the  pendency  of  the  action,  calling  upon  him  to  defend 
the  title  as  he  has  agreed  to  do.  When  such  a  notice  is  given  and  averred, 
it  dispenses  with  the  further  averment  of  a  recovery  by  a  better  title.  An  al- 
legation of  a  defective  title  in  the  vendor,  with  his  vendee  in  possession,  or 
the  want  of  title  to  the  land,  will  not  authorize  the  vendee  to  sue  until  he  is 
evicted  by  a  paramount  title.  What  is  necessary  to  be  alleged,  is  required  to 
be  proven,  and  the  court  will  not  imply  a  better  title  in  the  party  recovering 
than  that  of  the  one  in  possession,  upon  the  naked  statement  that  the  latter 's 
title  failed,  or  that  of  his  vendor.  This  doctrine  is  elementary.  In  Booker 
V.  Meritoether,  4  Litt  213,  this  court,  in  discussing  the  evidence  necessary 
to  recover  on  a  breach  of  covenant  as  to  title,  held  that  the  evidence  was  in- 
sufficient; and,  to  entitle  Merri wether  to  recover,  he  must  show  that  he  lost 
his  land  by  a  paramount  title.  In  the  case  of  Patton  v.  Kennedy,  1  A.  K. 
Marsh.  889,  the  covenant  of  warranty  was  against  all  persons  claiming  under 
the  title  of  Andrew  Monroe,  and  the  breach  was  an  eviction  under  an  ejectment 
by  one  claiming  title  under  Andrew  Monroe.  In  this  case  it  was  held  that 
the  averment  as  to  the  breach  was  sufficient.  It  being  a  special  or  particular 
covenant  against  the  acts  of  those  named,  an  averment  that  the  eviction  was 
had  by  one  claiming  under  Monroe  was  sufficient;  but,  when  an  action  is 
brought  on  a  general  covenant  of  warranty,  it  is  necessary  to  allege  that  the 
eviction  was  under  an  adverse  paramount  title,  or  that  the  eviction  was  a  law- 
ful one.  Whether  the  eviction  was  by  a  superior  title  is  a  question  for  the 
jury,  and  the  fact  of  the  ouster  under  a  judgment  does  not  settle  the  vendee's 
right  to  recover  from  his  vendor.  In  Stephens  v.  Pattie,  3  Bibb,  117,  it  was 
held  that,  in  an  action  on  such  a  covenant,  "the  declaration  should  contain 
an  averment  that  the  person  evicting  had  lawful  title  at  or  before  the  grant 
to  the  plaintiff,  and  the  failure  to  make  such  averment  is  error  after  verdict. " 
To  show  clearly  the  breach  assigned  comes  within  the  covenant,  "the  declara- 
tion should  contain  an  averment  that  the  person  evicting  had  lawful  title  at 
the  date  of  the  grant  to  the  piaintiif ,  or  some  other  averment  from  which  it 
would  be  evident  that  the  claim  under  which  the  eviction  was  had  is  adverse 
and  superior  to  that  granted 'the  plaintiff."  The  fact  of  the  recovery,  and 
that  the  title  of  the  vendor  failed,  is  not  equivalent  to  saying  that  the  e vict- 
or's title  was  adverse  and  superior  to  the  title  of  the  plaintiff.  If  so,  the  aver- 
ment of  the  recovery  is  sufficient;  for  that  implies,  in  one  aspect  of  the  case  at 
least,  that  the  trial  court  thought  the  title  of  the  adverse  claimant  was  superior 
to  the  title  of  the  one  in  possession.  In  Fowler  v.  Chiles^  4  J.  J.  Marsh.  505, 
it  is  said  "that  a  legal  eviction  is  indispensable  to  the  existence  of  a  good 
cause  of  action  on  the  covenant.  If  the  defendant  in  error  had  been  in  posses- 
sion of  the  land,  he  could  not  maintain  this  action  until  he  had  been  evicted 
by  the  judgment  of  a  competent  court,  founded  on  title  paramount  to  that  of 
the  plaintiff  in  error."  We  think  it  manifest,  therefore,  that  a  recovery  of 
the  vendee,  or  a  statement  that  his  title  failed  in  an  action  against  him  by 
another  for  the  land,  is  not  equivalent  to  an  averment  that  the  claim  was  ad- 
verse, and  the  title  of  the  party  recovering  superior  to  that  of  the  plaintiff. 

The  answer  is  as  defective  as  the  petition,  save  the  pleader  studiously  avoids 
alleging  that  the  title  of  their  ancestor  was  superior  to  that  of  the  party  re- 
covering from  the  plaintiff.  It  avers  that  the  title  of  their  ancestor  was  de- 
fective, and  so  known  by  the  appellee  when  he  purchased.    Tills  is  no  de- 


Digitized  by  VjOOQIC 


888  SOUTHWESTERN   REPOBTEK.  [Ky. 

fense  to  the  action ;  but,  the  petition  being  defective,  no  recovery  can  be  had 
upon  it. 

As  this  case  must  go  back,  it  is  proper  to  suggest  that  the  judgment  is  to 
be  made  of  assets  descended,  and  therefore  the  value  of  the  land  received  by 
each  cliild  is  not  involved,  nor  can  it  affect  the  question  of  contribution  b^ 
tween  them.  The  attention  of  the  court  is  also  called  to  the  cross-complaint 
of  the  appellee,  made  in  this  court,  in  which  it  is  claimed  that  he  has  been 
made  to  account  twice  for  his  proportion  of  the  recovery;  his  part  being  de- 
ducted, first,  from  the  amount  he  was  entitled  to  recover,  and  then  his  inter- 
est in  the  land  owned  jointly  with  the  others  sold  to  satisfy  his  own  claim. 
We  perceive  no  error  in  the  judgment  as  to  the  claims  of  the  heirs  by  reason 
of  the  alleged  indebtedness  to  their  common  ancestor,  nor  is  there  anything 
in  the  record  upon  the  question  of  mental  incapacity  that  would  defeat  the 
recovery.  The  judgment,  however,  being  reversed  because  no  cause  of  ac- 
tion is  stated,  leaves  those  questions  open,  and  the  suggestions  are  only  made 
to  prevent  further  litigation  in  the  absence  of  additional  testimony. 

The  judgment  is  reversed,  and  cause  remanded,  with  leave  to  the  plaintiff 
to  amend  his  petition  on  the  return  of  the  cause,  and  for  further  proceedings 
consistent  with  this  opinion. 

Holt,  J.,  not  sitting. 


HUMPKEY  V.  NOBRIS  et  ol. 
{Court  of  Appeals  of  Kentucky.    March  15, 1888.) 

1.  MoRTOAOE — Joint  Convetaj^cb — ^Action  to  Set  Aside — ^Parties. 

A  conveyance  of  real  estate  by  two  joint  owners  for  the  purpose  of  discharging 
a  joint  mortaraffe  on  the  lot  given  to  secure  a  debt  of  one  of  them  cannot  be  set  aside 
at  the  suit  oi  the  other  as  induced  by  a  fraudulent  oral  promise  of  the  grantee  to 
convey  to  him  an  adjoining  lot,  where  theHrst  named  joint  grantor  does  not  join  in, 
but  opposes,  the  action. 

a.  Contracts— Breach— Tender— Performance. 

An  action  to  recover  damages  for  breach  of  a  contract  to  convey  real  estate  can- 
not be  maintained  where  the  plaintiff  does  not  allege  a  tender  of  the  contract  price, 
if  the  payment  was  to  be  cash  down,  and  an  allegation  that  he  was  ready,  willing, 
and  aoie  to  pay  for  the  lot  is  not  sufficient. 

Appeal  from  circuit  court,  Marion  county. 

Action  by  Henry  Humpkey,  the  appellant,  against  John  L.  Norris  and  one 
Meekly,  to  rescind  a  contract  of  conveyance  of  a  lot  of  land,  and  to  recover 
damages  for  refusal  of  Norris  to  convey  another  lot  to  appellant, 

Harrison  &  Belden,  for  appellant.    Samuel  Avritt,  for  appellees. 

Bennett,  J.  The  appellant  and  Meekly  were  the  joint  owners  of  a  lot  of 
ground  in  the  town  of  Lebanon,  Ky.  They  mortgaged  this  lot  to  the  appellee 
Norris,  to  secure  a  debt  of  $1,000  that  Meekly  owed  the  appellee.  There- 
after the  appellant  and  Meekly  conveyed  this  lot  to  the  appellee.  The  con- 
sideration for  the  conveyance  as  expressed  in  the  deed  is  $700,  credited  on  said 
mortgage  debt.  Pursuant  to  the  conveyance  the  appellee  Norris.  took  pos- 
session of  the  property,  and  erected  thereon  an  hotel  building.  Afterwards 
the  appellant  instituted  his  action  in  equity  against  the  appellee  Norris  and 
Meekly,  in  which  he  alleged  that  the  appellee  Norris  induced  him  to  join  in 
the  conveyance  of  said  lot,  by  verbally  promising  to  convey  to  him  another 
lot  close  by,  at  the  price  of  $600;  that  relying  on  this  promise,  he  joined  in 
said  conveyance;  that  the  appellee  refused  to  comply  with  his  promise;  that 
the  promise  was  made  with  the  fraudulent  intent  to  induce  the  appellant  to 
join  in  said  conveyance,  and  by  which  he  was  induced  to  join  therein.  The 
appellant  sought  upon  this  ground  to  have  said  conveyance,  so  far  as  he  was 
concerned,  set  aside.    He  also  alleged  that  the  said  lot  conveyed  to  the  ap- 
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pel  lee  was  in  an  eligible  part  of  the  town  for  carrying  on  the  business  of  black- 
smithing  and  carriage  making,  in  wiiich  business  he  was  engaged  on  said  lot 
at  the  time  of  the  conveyance,  and  that  the  lot  the  appellee  promised  to  sell 
him  was  in  an  equally  eligible  location  for  said  business,  and  that  there  was 
no  other  place  to  be  had  in  the  town  as  eligible.  He  therefore  sought  to  re 
cover  damnges  of  the  appellee  for  his  failure  to  convey  said  lot. 

The  appellant  is  neither  entitled  to  a  recission  of  the  contract,  nor  to  dam- 
ages, for  two  insuperable  reasons:  First.  The  recission  of  the  contract  can- 
not be  had,  because  the  conveyance  of  the  lot  was  by  the  joint  deed  of  the  ap- 
pellant and  Meekly  for  the  purpose  of  discharging  a  joint  mortgage  on  the  lot 
to  secure  the  debt  of  the  latter;  and  Meekly  not  only  does  not  join  in  the  ac- 
tion to  rescind,  but  is  opposed  to  it.  This  of  itself  is  sufficient  to  defeat  the 
right  of  the  appellant  to  rescind  the  contract.  Second,  The  appellant  does 
not  allege  whether  or  not  he  was  to  pay  cash  down  for  the  lot  that  the  ap- 
pellee promised  to  sell  him.  In  the  absence  of  such  an  allegation  it  must  be 
presumed  that  the  terms  of  payment  were  cash  down.  This  being  so,  he 
could  not  compel  the  appellee  to  convey  him  the  property  without  tendering 
him  the  contract  price  of  the  lot.  He  fails  to  allege  or  prove  that  he  did  this; 
therefore  his  action  must  fail.  The  allegations  that  he  was  ready,  willing,  and 
able  to  pay  for  the  lot  are  not  sufficient;  they  are  not  equivalent  to  a  tender 
of  the  price  agreed  to  be  paid  for  the  lot. 

The  judgment  of  the  lower  court  is  affirmed. 


Bullock  v,  Graham  et  al. 
{Court  of  Appeals  of  Kentucfcy.    March  17, 1888.) 

1.  Vbndob  jlnd  Vendeb— Notb  fob  Pubchasb  Pbicb— Action  on— Judgment  in  Rem 

A^'D  IN  Personam. 

Where  the  averments  of  a  petition  are  sufficient  to  authorize  a  judgment  i/n  per- 
sonam upon  the  note  sued  on,  but  insufficient  to  authorize  one  in  rem  to  enforce  a 
vendor's  lien  upon  certain  land,  a  general  demurrer  to  the  petition  is  properly  over- 
ruled, and,  the  defendant  refusing  to  plead  further,  a  personal  Judgment  may  be 
entered  for  the  plaintiff  and  the  action  dismissed  without  prejudice  so  far  as  it  seeks 
to  enforce  the  lien. 

2.  Same— Note  pob  Pubchasb  Monet— Rbsebvation  of  Lien. 

Where  a  petition  avers  that  a  note  was  given  for  the  purchase  money  of  land, 
and  retained  a  lien  upon  it  for  its  payment,  but  does  not  set  forth  the  terms  of  the 
contract  between  the  vendor  and  vendee,  and  does  not  state  whether  the  vendor 
has  already  conveyed  the  land  to  the  vendee,  or  whether.  If  he  has  not,  he  is  able 
and  willing  to  do  so  according  to  the  terms  of  the  contract,  the  petition  is  insuffi- 
cient to  authorize  the  enforcement  of  the  aUeged  lien. 

Appeal  from  circuit  court.  Nelson  county. 

J.  W.  Thomas,  for  appellant.    Nat.  W,  ffalstead,  for  appellees. 

Holt,  J.  The  appellant,  James  Bullock,  executed  his  promissory  note  to 
one  T.  E.  Boone,  and  the  latter  assigned  it  to  the  appellees,  Graham  &  Co.  It 
specifies  that  it  is  for  the  second  payment  on  land,  and  that  a  lien  is  retained 
thereon  to  secure  its  payment.  The  appellees  sued  the  appellant  upon  it, 
asking  in  their  petition  both  a  personal  judgment  and  that  the  lien  be  enforced 
against  the  land.  The  averments  of  the  petition  are  sufficient  to  authorize  a 
judgment  in  personam  upon  the  note,  but  are  insufficient  to  authorize  one  in 
rem.  The  appellant  filed  a  general  demurrer  to  the  petition.  It  was  prop- 
erly overruled,  because,  while  the  pleading  was  insufficient  to  authorize  the 
enforcement  of  the  lien,  it  did  set  out  in  propria  forma  a  cause  of  action  in 
personam.  He  declined  to  plead  further,  and  a  personal  judgment  was  ren- 
dered upon  the  note,  the  appellees  dismissing  the  action  without  prejudice  so 
far  as  it  sought  the  enforcement  of  any  lien.  As  to  it,  the  petition  merely 
averred  that  the  note  was  given  for  the  purchase  money  for  the  land,  describing 
it;  that  the  appellant  was  then  in  possession  of  it;  and  that  the  note  had  re- 
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tained  a  lien  upon  it  for  its  payment.  It  does  not  set  forth  the  terms  of  the 
contract  between  the  vendor  and  the  vendee,  or  whether  the  vendor  has  al- 
ready conveyed,  or  whether,  if  not,  he  is  able  and  willing  to  do  so  in  conform- 
ity to  his  contract.  It  is  necessary  to  the  enforcement  of  the  lien  to  set  out 
the  contract,  the  character  of  the  title  to  be  made,  if  it  has  not  been  already 
done,  in  which  event  it  should  be  stated;  and  if  not  done,  then  it  must  be 
averred  tliat  the  vendor  is  able  and  willing  to  da  so  according  to  the  terms  of 
his  contract.  Williams  v.  Abrahams^  3  Bush,  186;  Calvin  v.  Duncan,  12 
Bush,  101.  The  petition  was  therefore  insufficient  to  the  enforcement  of  any 
lien ;  but  this  was  not  ordered.  The  omitted  averments  were  on]y  necessary 
to  authorize  a  judgment  in  rem;  they  relate  to  it  only,  and  their  absence  did 
not  prevent  a  personal  judgment  upon  an  obligation  which  in  itself  imported 
a  sufficient  consideration. 

The  averments  of  the  petition  being  sufficient  to  authorize  a  personal  judg- 
ment, and  no  other  relief  having  been  afforded,  the  appellant,  having  been 
duly  summoned,  should,  if  he  desired  to  raise  the  question  of  consideratiou 
for  the  note,  have  done  so  by  answer.  He  could  not  do  it  by  demurrer.  Judg- 
ment affirmed. 


FiBST  Nat.  Bank  et  al.  o.  Bobebts  et  al. 
(Court  of  Appeals  of  Kentudey.    March  17,  1888.) 

1.  Assignment  for  Benefit  of  Creditob8->What  Ck>K8TiTCTB8— Secubiko  Cbeditobb. 
An  insolvent  debtor,  to  raise  money  to  pay  three  of  his  creditors,  gave  his  note  to- 
a  bank,  one  of  the  creditors,  and  executed  a  mortgage  on  aU  his  real  estate  to  in- 
demnify against  loss  the  surety  on  the  note,  who  was  a  stockholder  in  the  bank.  The 
bank  and  surety  agreed  that  the  surety  should  not  be  liable  on  the  note,  but  if  the 
mortgaged  properfy  failed  to  pay  the  bank's  debt  and  one  due  the  firm  of  which  the 
surety  was  a  member,  the  bank  and  firm  were  to  sustain  the  loss  in  proportion  to 
their  debts.  Held^  that  under  Gen.  St.  Ky.  c.  44,  $  1,  which  provides  that  a  mort- 
gage, etc.,  by  a  debtor  In  contemplation  of  insolvency  shaU  operate  as  an  assign- 
ment of  all  tne  debtor's  property  for  the  equal  benefit  of  all  his  creditors,  the  mort- 
gage operated  as  an  assignment  of  all  the  debtor's  property,  indnding  the  mortgaged 
property,  to  be  prorated  among  all  his  creditors. 

2w  Same. 

In  an  action  by  the  creditors  seeking  to  have  a  mortgage  given  by  the  debtor  to- 
one  of  his  creditors  declared  an  assignment  for  the  benefit  of  all  the  creditors,  the 
deposition  of  the  debtor  may  be  read  in  evidence  to  show  that  the  mortgage  was- 
given  in  contemplation  of  insolvency,  and  with  the  design  of  preferring  tne  mort- 
gagee to  the  exdusion  of  his  other  creditors. 

8.  Same. 

Where  the  final  judgment  rendered  by  the  court  was  that  a  debtor  had  committed 
an  act  of  Insolvency  wnich  operated  as  an  assignment  of  aU  his  property  for  the  bene- 
fit of  all  his  creditors,  the  question  whether  a  creditor  shaU  refund  for  the  benefit 
of  all  the  creditors  the  money  received  by  him  in  payment  of  his  debt  cannot  be 
considered  on  appeal. 

Appeal  from  circuit  court,  Owen  county. 

D.  W,  Lindsey  and  JS.  B,  Settle,  for  appellants.  /•  /•  Landrum  and  O.  B^ 
Hallam,  for  appellees. 

Bennett,  J.  The  appellees,  W.  B.  Roberts  and  others,  by  their  actions  in 
the  Owen  circuit  court  against  J.  M.  Walker  and  the  appellants,  attacked  a 
mortgage  executed  by  J.  M.  Walker  to  the  appellant  Attilla  Cox,  to  secure  the 
latter  against  loss  by  reason  of  going  the  surety  of  the  former  to  the  appel* 
lant  the  first  Kational  Bank  for  the  sum  of  4^,340,  upon  the  ground  that  J. 
M.  Walker  made  said  mortgage  in  contemplation  of  insolvency,  and  with  the 
design  of  preferring  the  appellants  over  his  other  creditors.  Upon  the  hear- 
ing of  the  cause  the  lower  court  adjudged  that  the  said  mortgage  was  made  by 
J.  M.  Walker  in  contemplation  of  insolvency,  and  with  the  design  of  prefer- 
ring the  appellants  over  his  other  creditors.  Prom  that  judgment  the  appel- 
lants have  appealed. 
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The  evidence,  as  it  appears  in  this  record,  shows  beyond  question  that  J.  M. 
Walker,  at  the  time  he  executed  the  mortgage  to  the  appellant  Attilla  Cox, 
was  insolvent;  for  it  appears  that  his  indebtedness,  excluding  the  interest 
thereon,  amounted  to  over  89,000,  and  that  his  property  of  all  kinds  was  not 
sufficient  to  pay  said  indebtedness.  As  a  part  of  this  indebtedness  he  was  in- 
debted to  the  firm  of  F.  &  A.  Ck)x  &  Co.,  of  which  firm  the  appellant  Attilla  Cox 
was  a  member,  in  the  sum  of  81,691.25,  which  debt  was  of  long  standing.  He 
was  also  indebted  to  the  appellant  the  First  National  Bank  in  the  sum  of 
8976.40,  for  the^yment  of  which  May  Tomlinson  was  surety;  this  debt,  how- 
ever, was  not  due.  He  was  also  indebted  to  the  appellant  Witherspoon  in  the 
sum  of  8397.75.  The  appellant  Attilla  Cox  desired  said  Walker  to  settle  his 
indebtedness  due  the  firm  of  F.  &  A.  Cox.  As  a  means  of  doing  this.  Walker 
desired  the  assistance  of  the  appellant  Attilla  Cox,  in  order  to  raise  the  money 
with  which  to  pay  the  debt  due  said  firm  and  the  two  others  above  named.  So 
the  plan  agreed  upon  was  to  borrow  83,340  from  the  appellant  the  First  Na- 
tional Bank,  with  Walker  as  principal  and  the  appellant  Cox  as  his  surety; 
Walker  to  give  the  appellant  Cox  a  mortgage  upon  all  his  real  estate,  which  con- 
stituted nearly  all  of  his  estate,  to  indemnify  him  against  loss  as  surety.  With 
this  sum,  after  deducting  the  bank  discount,  the  firm's  debt  of  81*691.25,  and 
the  First  National  Bank's  debt  of  8976.40,  and  Witherspoon 's  debt  of  8397.75, 
were  to  be  paid.  The  appellant  the  bank  assented  to  this  arrangement,  and 
loaned  Walker  the  83,340  on  his  note  with  the  appellant  Cox  as  his  surety, 
and  the  money  loaned  was  appropriated  as  above  set  forth.  On  the  13th  of 
September,  1884,  the  day  that  the  note  was  executed  to  the  bank,  Walker  ex- 
ecuted to  the  appellant  Cox  a  mortgage  on  all  his  real  estate  as  an  indemnity 
against  loss  by  reason  of  signing  said  note  as  surety.  At  the  time  this  ar- 
rangement was  executed,  the  appellants  Cox  and  the  bank  entered  into  an 
agreement,  by  which  it  was  agreed  that  the  appellant  Cox  was  not  to  be  held 
personally  liable  to  the  bank  on  the  note;  but  if  the  property  mortgaged  to  the 
appellant  Cox  failed  from  any  cause  to  satisfy  the  said  sum  of  83,340,  then  the 
loss  was  to  be  sustained  by  the  bank  and  the  firm  of  Cox  &  Co.  in  propor- 
tion to  81,691.25  and  83,340.  The  three  debts  above  named  were  existing  de- 
mands at  the  time  said  arrangement  was  made. 

The  appellant  Cox  was,  as  a  member  of  the  firm  of  F.  &  A.  Cox  &  Co.,  in- 
terested in  one  of  these  debts.  As  a  stockholder  in  the  bank  he  was  interested 
in  the  debt  of  8976.40,  which  Walker  owed  the  bank.  He  was  not  to  be  per- 
sonally bound  on  the  note  to  the  bank;  but  the  property  mortgaged  was  to 
be  bound  for  the  payment  of  this  sum.  The  arrangement  thus  made  was  a 
devise  to  secure  by  mortgage  the  debt  that  Walker  owed  the  firm  of  Cox  & 
Co.,  the  appellant  Cox  being  a  member  of  that  firm,  and  to  secure  the  debt  of 
8971.25  that  he  owed  the  bank;  for,  as  to  the  latter  debt,  it  was  discharged 
simply  in  form,  but  the  substance  remained,  and  was  secured  by  the  mortgage. 
Walker  was  insolvent,  and  he  made  the  mortgage  in  contemplation  of  insolv- 
ency, and  with  the  design  to  prefer  the  appellants  Cox,  the  bank,  and  Wither- 
spoon ;  and  Cox  and  the  bank  certainly  aided  him  to  make  the  arrangement. 
In  view  of  article  2,  §  1,  c.  44,  Gen.  St.,  which  provides  that  "every  mortgage 
or  assignment  made  by  a  debtor,  and  every  judgment  suffered  by  any  defend- 
ant, or  any  act  or  device  done  or  resorted  to  by  a  debtor  in  contemplation  of 
insolvency,  and  with  the  design  to  prefer  one  or  more  creditors  to  the  exclu- 
sion in  whole  or  in  part  of  others,  shall  operate  as  an  assignment  and  transfer 
of  all  the  property  and  effects  of  such  debtor,"  etc..  Walker,  by  making  said 
mortgage,  committed  an  act  of  insolvency;  and  the  lower  court  did  right  in 
adjudging  that  the  making  of  said  mortgage  operated  as  an  assignment  and 
transfer  of  all  his  property  for  the  equal  benefit  of  all  his  creditors. 

The  lower  court  did  not  adjudge  that  the  appellant  Witherspoon  should  re- 
fund for  the  benefit  of  all  the  creditors  the  money  that  he  had  received  from 
Walker ;  nor  did  it  render  any  judgment  in  reference  to  that  matter.    The  only 
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final  judgment  rendered  was  that  Walker  had  committed  an  act  of  insolvency 
which  operated  as  an  assignment  of  all  his  property  for  the  benefit  of  his  cred- 
itors. Therefore  we  cannot  pass  upon  the  q  uestion  as  to  whether  the  appellant 
AVitherspoon  should  be  compelled  to  refund  the  money  that  he  received  from 
Walker  in  payment:  of  his  debt.  It  is  proper  to  suggest*  however,  that  all  the 
court  can  do  is  to  compel  the  surrender  of  the  property  mortgaged  and  such 
other  property  as  Walker  may  own,  to  be  prorated  among  the  creditors  of 
Walker  in  proportion  to  their  respective  demands. 

We  think  the  court  did  not  err  in  permitting  the  deposition  of  Walker  to 
be  read  as  evidence.  Besides,  the  evidence,  outside  of  Walker*s,  shows  that 
he  made  the  mortgage  in  contemplation  of  insolvency,  and  with  the  design  of 
preferring  the  appelant  to  the  exclusion  of  his  other  creditors.  The  other 
grounds  relied  upon  by  the  appellants  for  reversal  are  equally  unavailing.  The 
Judgment  is  affirmed. 


Pryob  et  al.  v.  Castleman  et  aL 
(Court  of  AppeaZB  of  KenhAcky.    Maroh  17, 188S.) 

Estate— Rbvxbsion—Dxbd  vbom  RinniitsiONBB. 

A  deed  which  conveys  land  to  a  husband  for  the  iiae  of  the  wife  during  her  life, 
with  the  proviso  that  at  the  death  of  the  wife  the  title  shaU  vest  absolutely  in  the 
children  of  said  husband  and  wife,  but,  If  there  shaU  be  no  such  chUdren,  then  in 
the  leffal  heirs  of  the  grantor,  creates  aH  estate  in  reversion  in  the  grantor,  and  a 
deed  from  him  and  his  children  vests  the  entire  title  in  the  cestiU  qus  trust 

Appeal  from  circuit  court,  Henry  county. 

John  Carrotl,  for  appellants.     Wm.  Carroll,  for  appellees. 

Lewis,  J.  In  1852  Peter  Foree,  in  consideration  of  love  for  his  daughter, 
Frances  Crutcher,  conveyed  a  tract  of  about  800  acres  of  land  to  her  husband, 
James  Crutcher,  the  Jiahendum  clause  of  the  deed  being  as  follows:  *^To  have 
and  hold  the  land  *  *  *  unto  said  Jas.  Crutcher  in  trust  for  the  use  and 
benefit  of  the  said  Frances  Crutcher,  and  any  children  which  may  be  lawfully 
born  of  her  body  during  the  natural  life  of  the  said  James  Crutcher  and  Fran- 
ces Crutcher,  his  wife.  But  it  is  distinctly  understood  that  at  the  death  of  the 
said  Crutcher  and  wife  said  trust  shall  cease,  and  the  fee-simple  title  shall 
vest  absolutely  in  the  children  of  said  Frances  born  in  lawful  wedlock,  and, 
if  no  children,  then  to  my  legal  heirs,  etc."  In  1866,  in  virtue  of  a  judg- 
ment of  court,  the  land  was  sold,  and  the  proceeds  invested  in  the  tract  in  con- 
test lying  in  the  same  county,  and  a  deed  was  executed  therefor  by  one  Gist 
to  said  Crutcher  for  the  same  purpose,  and  containing  the  same  terms  and 
limitations  as  were  in  the  one  first  mentioned.  In  1876  Peter  Foree,  together 
with  his  children  then  living,  and  all  his  grandchildren  except  the  two  who 
are  defendants  to  this  action  in  the  lower  court,  and  now  appeUants,  executed 
a  deed  to  Frances  Crutcher,  (her  husband,  James  Crutcher,  being  dead,)  by 
which  they  conveyed,  or  undertook  to  convey,  to  her  the  absolute  title  to  the 
tract  which  had  been  previously  conveyed  by  Gist.  In  that  deed  the  convey- 
ance by  Peter  Foree  in  1852,  the  exchange  of  the  tract  of  800  acres  for  the 
one  conveyed  by  Gist,  the  fact  that  Frances  Crutcher  had  no  children,  and  the 
desire  of  her  father,  who  was  still  living,  as  well  as  the  other  parties  who  at 
his  death  would  inherit  as  his  heirs  at  law,  to  invest  her  with  the  fee,  were 
recited  as  the  inducement  and  consideration  moving  the  grantors.  This  ao- 
tion  was  instituted  in  1885  by  Frances  Crutcher  and  her  then  husband,  George 
C.  Castleman,  against  appellants  Mary  and  Sally  Pryor,  the  only  two  of  the 
heirs  at  law  of  Peter  Foree  who  had  refused  to  unite  in  the  deed  of  1876;  and 
in  the  petition  the  plaintiff  asked  that  the  title  of  Frances  Castleman  to  the 
land  be  quieted,  and  it  be  adjudged  that  the  defendants  had  no  estate  or  in- 
terest in  it.  And  the  demurrer  to  the  petition  having  been  overruled,  and 
judgment  rendered  as  prayed  for,  the  defendants  appeid. 
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By  the  terms  of  the  deed  of  1852»  upon  the  death  of  Frances  Oratcher  the 
fee-simple  title  to  the  land  conveyed  was  to  vest  absolutely  in  her  children 
born  in  lawful  wedlock,  but,  if  no  children,  then  to  the  legal  heirs  of  the  gran- 
tor. Upon  the  death  of  Frances  Crutcher,  having  had  no  children,  the  grant 
would  be  determined,  and  the  land  would  have  returned  to  the  grantor,  if 
then  living;  if  not,  to  his  right  heirs;  and  thus  at  common  law,  and  as  now 
understood  and  recognized,  an  interest  in  reversion  was  retained  by  him.  For 
a  reversion  is  nothing  else  than  *'a  return  of  the  estate  to  the  original  owner 
after  the  limited  estate  carved  out  of  it  had  determined."  "At  common  law, 
if  a  man  seized  of  an  estate  limited  to  one  for  life,  remainder  to  his  own  right 
heirs,  they  would  take,  not  as  remainder-men,  but  as  reversioners,  and  it  would 
be,  moreover,  competent  for  him,  as  being  himself  the  reversioner,  after  mak- 
ing such  a  limitation,  to  grant  away  the  reversion.  And  when  he  made  the 
limitation  after  a  life-estate  to  his  own  heirs  by  will,  they  took  as  reversion- 
ers, and  not  as  purchasers."  2  Washb.  Beal  Prop.  895.  In  Alexander  v.  2>0- 
Kermelf  81  Ky.  345,  the  testator  had  conveyed  a  lot  of  land  to  a  trustee  for 
his  own  use  during  life,  and  to  his  issue,  if  any,  in  fee;  if  none,  then  in  equal 
parts  to  two  half-brothers,  or  the  survivor,  or  to  the  issue  of  either;  and,  if 
both  of  them  should  die  before  him  without  issue,  said  property  to  go  to  his 
heirs.  The  two  half-brothers  having  died  without  issue,  he  afterwards  made 
a  will-devising  the  lot  to  another  than  his  heirs  at  law;  and  it  was  held  by  this 
court  that  the  common-law  doctrine  of  reversion  prevails  in  this  state,  and 
that  the  deed  made  by  the  testator  created  a  reversion  in  him  which  he  had 
the  right  to  pass  by  will.  It  seems  to  us  the  ruling  in  that  case  is  decisive  of 
the  question  of  the  right  of  Peter  Force  to  convey  the  reversion  in  fee  to  his 
daughter,  and  that  she  has  by  virtue  of  that  conveyance  an  absolute  title  to 
the  land.  We  do  not  think  it  makes  any  difference  that  the  tract  conveyed  in 
1852  was  exchanged  for  the  one  now  in  contest,  for  by  the  exchange  Peter 
Force  acquired  the  same  interest  in  the  second  that  he  had  in  the  other  tract. 
Judgment  affirmed. 

Pbtob,  0.  J.,  not  sitting. 


Bkumfikld  v.  Union  Ins.  Co. 
(Court  of  Appeals  of  Kentucky.    March  23, 1888.) 

iNSUBiiKCB— TOBVBITCBB— FaILUBE  TO  NOTIFT  OV  OTBXB  InsX7BANG>— WaIVXB. 

In  an  action  on  an  insurance  poUqy,  where  the  plaintiff  testifies  that  at  the  time 
of  taking  out  the  policy  he  informed  the  agent  that  he  intended  to  divide  the  insur- 
ance and  keep  the  property  insured  in  two  companies,  all  of  which  was  denied  by 
the  defendant,  it  is  error  for  the  court  to  refuse  to  submit  to  the  jury  the  question 
whether  there  was  a  waiver  of  the  clause  in  the  policy  which  provides  that  the 
policy  shall  be  void,  upon  failure  to  notify  the  company  of  any  other  insurance. 

Appeal  from  court  of  common  pleas,  McCracken  county. 
/.  M.  Bigger,  for  appellant.    Henry  Burnett^  for  appellee. 

Holt,  J.  The  appellant,  G.  H.  Brumfield,  on  January  12, 1884,  applied  to 
the  local  agent  of  the.  appellee,  the  Union  Insurance  Company,  for  an  insur- 
ance of  $800  upon  his  house  in  Paducah,  Ky.  It  was  agreed  to,  the  general 
adjusting  agent  of  the  company  being  then  present.  For  reasons  unnecessary 
to  be  stated,  the  policy  was  not  made  out  and  delivered  to  the  appellant  for  a 
couple  of  days  thereafter,  but  was  dated  as  of  the  ^  of  the  application,  and 
was  therefore  an  insurance  upon  the  property  for  one  year  from  that  time. 
The  policy  among  mauy  other  conditions  provides:  "The  assured  by  the  ac- 
ceptance of  this  policy  hereby  covenants  and  agrees  *  *  *  to  notify  the 
company  if,  at  the  making  of  this  insurance,  or  at  any  time  during  its  con- 
tinuance, there  shall  be  any  other  insurance  applying  to  the  property  herein 
described,  or  any  part  thereof,  whether  the  same  be  valid  or  not.    This  policy 


Digitized  by  VjOOQIC 


894  SOUTHWESTERN   REPORTER.  [Kf. 

shall  become  void  and  of  no  effect  by  the  failure  or  neglect  of  the  assured  to 
comply  with  its  terms,  conditions,  or  covenants/'  The  appellant  had  on  Jan- 
uary 11,  1884,  applied  to  the  agent  of  several  other  insurance  companies  for 
a  policy  in  some  one  of  them  for  $700  upon  the  same  house.  It  was  also 
agreed  to,  but  the  premium  was  not  paid  or  the  policy  delivered  to  the  appe- 
lant for  several  days  thereafter,  and  not  until  he  had  received  the  one  issued 
by  the  appellee.  It  is  admitted  that  the  property  was  worth  more  than  the 
amount  of  both  policies. 

In  this  action  upon  the  one  issue  by  the  appellee,  it  seeks  to  avoid  its  con- 
tract upon  the  ground  of  want  of  notice  to  it  by  the  appellant  of  other  insur- 
ance. Such  a  provision  as  the  one  above  citod  is  common  in  policies  of  fire 
insurance.  It  is  a  reasonable  and  proper  one;  and  as  such  has  been  and  should 
be  upheld  by  the  judiciaiy.  Its  object  is  to  guard  against  overinsurance, 
which  tends  not  only  to  create  indifference  upon  the  part  of  the  insured  in 
caring  for  his  property,  but  affords  inducement  to  fraud.  A  prudent  risk  is 
never  taken  to  the  extent  of  the  full  value  of  the  property.  The  owner  is 
therefore  interested  in  its  preservation,  and  likely  to  be  vigilant  to  avert  loss. 
The  interest  of  the  community  requires  that  this  should  be  so,  because  it  is 
interested  in  the  welfare  and  responsibility  of  a  business  which  now  so  largely 
protects  its  enterprise  and  capital.  Public  policy,  therefore,  as  well  as  the 
proper  protection  of  the  underwriter,  requires  the  enforcement  of  a  forfeiture 
clause  like  this  one.  It  rests  with  him  however  to  insist  upon  it.  The  words, 
**  void  and  of  no  effect, "  when  so  used  in  a  policy,  are  to  be  construed  as  equiva- 
lent to  **  voidable,''  or  to  be  treated  as  void  by  the  insurer  at  his  own  exclusive 
option.  If  this  were  not  so,  then  the  act  of  one  party  in  violation  of  the  con- 
tract would  render  it  void  as  to  both.  The  insurer  may,  therefore,  by  either 
conduct  or  agreement,  waive  his  right  to  exemption  from  liability  upon  this 
account.  In  this  instance  the  insured  claims  tliat  this  was  done.  He  avers: 
**  At  the  time  he  applied  to  the  agent  of  defendant  for  the  policy  sued  on,  he 
said  to  said  agent  that  he  intended  to  divide  his  insurance  on  this  property, 
and  asked  defendant's  agent  for  a  policy  of  $800.  *  *  *  Said  agent  failed 
to  call  plaintiff's  attention  to  the  clause  in  said  policy  in  regard  to  forfeiture 
by  reason  of  other  insurance,  now  relied  on."  He  also  says  in  substance  that 
the  agent  told  him  in  response  that  it  was  all  right,  and  that  he  would  make 
out  the  policy  for  him  In  a  few  days;  that  he  did  so,  and  delivered  it  to  him ; 
that  he  never  read  the  conditions  in  the  policy,  (which  were  in  fine  print,) 
nor  did  the  agent  call  his  attention  to  them ;  and  that  the  latter  was  familiar 
with  the  property  and  knew  its  value.  Issue  was  joined  upon  these  matters, 
and  a  trial  had  by  a  jury.  At  the  close  of  the  testimony  the  court,  at  the  in- 
stance of  the  appellee,  instructed  the  jury  peremptorily  to  find  for  it,  and  of 
this  the  appellant  now  complains. 

There  is  evidence  tending  to  prove  notice  of  the  character  above  stated.  It 
is  true  that  the  testimony  is  quite  conflicting  upon  this  point.  The  appellant 
testifies  that  he  informed  the  agent  at  the  time  of  the  application  that  he  in- 
tended to  divide  his  insurance,  and  keep  the  property  insured  in  two  com- 
panies, because  he  thought  it  was  safer  to  do  so.  The  agent  contradicts  this, 
and  is  to  some  extent  supported  by  the  testimony  of  the  adjusting  agent.  It 
is  not  for  us,  however,  as  this  record  stands,  to  weigh  the  evidence,  and  even 
intimate,  much  less  determine,  its  relative  strength.  If  the  notice,  if  given 
as  claimed  by  the  appellant,  would  have  been  sufficient  in  law  and  productive 
of  a  waiver  of  the  right  of  the  company  to  thereafter  insist  upon  a  forfeiture, 
then  as  there  was  some  evidence  conducing  to  show  that  it  was  given,  the 
jury  should  have  been  allowed  to  pass  upon  the  question.  The  policy  does 
not  provide  how  or  when  the  notice  of  other  insurance  shall  be  given,  save  it 
must  of  course  be  before  a  loss;  nor  does  it  indicate  how  specific  it  shall  be. 
Courts  are  prompt  to  seize  hold  of  any  circumstance  indicating  an  election  to 
waiver  a  forfeiture,  or  any  agreement  to  do  so  upon  which  the  party  has  re- 
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lied  and  acted.  Any  agreement,  declaration,  or  conduct  upon  the  part  of  an 
insurance  company,  which  is  reasonably  calculated  to  and  does  create  a  bona 
Jlde  belief  upon  the  part  of  the  insured  that  a  certain  course  of  action  upon 
his  part  will  not  lead  to  a  forfeiture  of  his  contract,  will  and  in  reason  ought 
to  estop  the  company  from  insisting  upon  it,  although  the  express  letter  of 
the  contract  may  provide  for  it.  The  leaning  of  the  courts  in  such  a  case  is 
properly  to  the  insured.  The  great  mass  of  persons  with  whom  insurance 
companies  deal  are,  unlike  their  agents,  not  familiar  with  such  mattei-s.  If 
A.  applies  to  B.,  an  insurance  agent,  for  a  policy  for  a  certain  sum  upon  his 
house,  worth  more  than  twice  the  sum  named,  informing  him  at  the  time  that 
he  intends  to  divide  his  insurance  upon  the  building,  and  put  it  in  two  com- 
panies, giving  as  the  reason  that  he  considers  it  safer  to  do  so,  and  the  agent 
tells  him  in  substance  that  it  is  all  right,  and  delivers  the  policy  to  him  with- 
out calling  his  attention  to  the  forfeiture  clause  requiring  notice  in  case  of 
other  insurance,  most  certainly  the  company  should  not  be  allowed  after  a 
loss  to  insist  upon  a  forfeiture  because  the  insured  did  exactly  what  he  told 
the  agent  he  was  about  to  do  when  the  insurance  was  effected,  and  which  the 
Agent  by  his  conduct  then  informed  him  he  could  do.  Insurance  Co,  v.  Egglea- 
ton,  96  U.  S.  572.  In  this  insttmce  the  insurance  applied  for  was,  as  the 
agent  knew,  less  than  half  the  value  of  the  property.  A  prudent  owner  would 
be  apt  to  place  other  insurance  upon  it.  The  agent  might  well  have  so  in- 
ferred; but  he  was  expressly  informed  of  such  intention,  the  reason  therefor 
being  given.  The  appellant  appears  to  have  acted  in  good  faith.  He  says  he 
did  not  inform  the  appellee's  agent  in  what  particular  company  other  insur- 
ance would  be  taken,  because  he  did  not  then  know  where  the  other  agent,  to 
whom  the  other  application  had  been  made,  would  place  it  among  his  com- 
panies. Here  the  notice  of  other  insurance  did  not  by  the  terms  of  the  policy 
have  to  be  given  or  appear  in  any  particular  way.  The  waiver  of  the  right 
to  forfeit  the  policy  by  reason  of  it  did  not  have  to  be  indorsed  upon  the  policy, 
as  was  the  case  in  Boer  v.  Insurance  Co,,  4  Bush,  242,  and  Same  v.  Stevenson, 
78  Ky.  150.  It  is  urged,  however,  that  by  the  terms  of  the  contract  the  notice 
was  not  to  be  given  until  other  insurance  had  in  fact  been  effected.  The  ob- 
ject in  requiring  the  notice  is  that  the  insurer  may  act  thereon,  and  determine 
whether  he  will  cancel  his  contract  on  account  of  the  taking  of  other  insurance. 
If,  however,  when  the  contract  is  made,  he  is  informed  that  the  insurance  is 
to  be  divided  with  another  company,  and  he  assents  to  this  either  by  agree- 
ment or  conduct,  why  the  need  of  subsequent  notice?  He  has  already  aq- 
quiesced  in  advance  instead  of  waiting  for  the  act  to  be  done  and  then  acquies- 
cing in  it.  The  purpose  of  the  insured  is  declared  and  known  to  the  insurer 
when  he  takes  the  risk.  He  acquiesces  in  it  when  the  contract  is  made,  and 
by  his  conduct  says  to  the  other  party  to  it  that  there  shall  be  no  forfeiture 
by  reason  of  its  execution.  If  in  such  a  case  he  may,  after  a  loss  has  occurred, 
still  insist  upon  a  forfeiture,  then  he  is  given  an  undue  advantage,  and  an 
opportunity  for  imposition  upon  the  innocent  and  uninformed,  who  have  been 
lulled  into  security  by  his  own  conduct.  According  to  appellant's  testimony 
the  agent  of  the  appellee  knew  that  the  insured  intended  to  divide  his  insur- 
ance by  taking  out  another  policy  in  another  company,  and  accepted  his  ap- 
plication with  this  understanding.  The  value  of  the  property  was  known, 
and  the  amount  of  the  additional  risk  was  fixed.  The  entire  insurance  was 
to  be  divided  between  the  two  companies ;  and  it  appears  that  the  second  pol- 
icy did  not  in  fact  equal  the  first.  If  all  this  be  true,  then  the  appellee  waived 
its  right  to  forfeit  the  contract  by  reason  of  the  additional  insurance. 

The  question  should  have  been  submitted  to  the  jury  under  proper  instruc- 
tions, and  the  judgment  is  reversed,  and  cause  remanded  for  a  new  trial  in 
conformity  to  this  opinion* 
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FiTZPATRicK  et  aL  v.  Board  of  Trustees  of  Mt.  Sterling  Public 

Graded  Schools  et  aL 

(Court  of  Appeals  of  Kentucky,    March  22, 188S.) 

1.  Schools  and  School-Districts— Taxation— Injunction— Plbadiwo. 

An  allegation  in  a  petition  to  enjoin  the  collection  of  taxes  assessed  bj  certain 
trustees  of  a  school-district,  in  substance,  that  the  persons  mentioned  as  defendants 
were  never  properly  elected  trustees  under  the  acts  providing  for  their  election,  is 
not  definite  or  specific  enough  to  raise  an  issue  of  fact,  and  it  is  not  error  for  the 
court  to  strike  it  out. 
a.  Same— Creation  op  District— Election  of  Trustees. 

Acts  Ky.  April  28, 1886^  recognizing  and  imposing  duties  upon  the  board  of  trus- 
tees for  school-distnct  No.  1  created  by  act  Ky.  April  15, 1884,  and  amending  that 
act,  cur^s  whatever  irregularities  there  may  have  oeen  in  the  election  held  under 
the  original  act  upon  the  proposition  to  tax  the  district  for  purposes  named  in  it, 
and  for  choosing  the  trustees  as  thereby  provided. 
8.  Same — ^Taxation — Districts. 

By  Act  Ky.  April  15. 1884,  to  establish  graded  schools  in  the  city  of  Mt.  Sterling, 
a  common-school  district  No.  1  was  created  to  embrace  the  city  and  described  tern- 
tory  outside  the  corporate  limits,  and  it  was  provided  that  the  taxes  for  said  schools 
should  not  be  assessed  by  the  board  of  trustees  therein  mentioned,  nor  the  bonds 
issued,  until  a  majoriW  of  the  qualified  white  voters  of  the  district  should  have 
voted  therefor.  Act  Ky.  April  28, 1886,  excluded  that  part  of  district  No.  1  outside 
the  city  of  Mt.  Sterling,  leaving  the  burden  of  taxation  upon  those  residing  in  the 
district  thus  contracted  in  area,  and  the  authority  of  the  board  of  trustees  to  act 
therein  unimpaired,  ifeld,  that  the  le^slature  had  power  to  enact  the  latter  stat- 
ute, and  the  courts  cannot  interfere  with  the  collection  of  taxes  authorixed  by  the 
act. 
4.  Same. 

It  was  proper  for  the  legislature  byaot  Ky.  April  28, 1886,  to  require  residents  of 
school-district  No.  1.  created  by  act  Ky.  April  15, 1884,  to  embrace  the  city  of  Mt. 
Sterling,  and  described  territory  outside,  excluded  from  the  new  district  created 
by  said  act  of  April  28, 1886,  to  pay  the  taxes  assessed  for  year  1886,  the  pupils  in 
that  excluded  territory  being  given  the  right  to  attend  the  district  school  for  one 
scholastic  year. 

Appeal  from  circuit  court,  Montgomery  county. 

Tills  was  a  suit  by  W.  T.  Fltzpatrick  et  aL,  citizens  and  tax-payers  of  Mt. 
Sterling,  against  the  board  of  trustees  of  the  Mt.  Sterling  public  graded  school, 
and  J.  H.  Burroughs,  tax  collector,  to  enjoin  the  collection  of  certain  school 
taxes  assessed  upon  the  property  of  plaintiffs.  Demurrer  to  petition  filed,  and 
sustained,  and  plaintiffs  appeal. 

/.  H,  Hazleriffff,  for  appellants.    E,  L,  Stone,  for  appellees. 

Lemtis,  J.  By  "An  act  to  establish  a  system  of  graded  schools  in  the  city  of 
Mt.  Sterling,"  approved  April  15,  1884,  a  common-school  district  No.  I  was 
created  to  embrace  the  city,  and  described  territory  outside  the  corporate 
limits.  It  was  provided  that  the  public-school  affairs  for  white  children  within 
the  district  should  thereafter  be  under  the  control  of  five  trustees,  to  constitute, 
when  elected  by  the  white  qualified  voters,  a  corporate  body  styled  'Hhe  Board 
of  Trustees  of  Mt.  Sterling  Public  Graded  Schools.*'  Among  other  powers 
conferred  by  the  act  upon  that  board  was  authority  to  assess,  levy,  and  col- 
lect an  annual  ad  valorem  tax  upon  the  property  of  white  persons  in  the  dis- 
trict, not  exceeding  50  cents  upon  each  $100  worth  of  property,  and  a  capita- 
tion tax  not  exceeding  $2  from  each  qualified  white  voter;  and  also  to  issue 
and  sell  bonds  of  this  district,  not  exceeding  in  amount  $12,000,  the  proceeds 
thereof  to  be  applied  to  purchasing  ground,  erecting  buildings  thereon,  and 
necessary  expenses  in  conducting  public  schools,  etc.  But  it  was  provided 
that  such  taxes  should  not  be  assessed  and  collected,  nor  the  bonds  issued, 
until  after  the  proposition  to  do  so  had  been  submitted  to  the  white  qualified 
voters  of  the  district,  and  voted  for  at  the  election  by  a  majority  of  those  vot- 
ing thereon.  April  28,  1886,  an  act  was  passed  so  amending  the  act  of  April 
15,  1884,  as  by  section  1  to  exclude  that  part  of  district  No.  1  outside  the  cor- 
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porate  limltB  of  the  city  of  Mt.  Sterling,  and  make  said  limits  the  boundary  of 
the  district  Section  3  of  that  act  is  as  follows:  "The  pupils  residing. outside 
the  city  limits,  and  the  district  as  formed  by  this  act,  but  inside  the  district 
as  formed  by  the  act  of  1884,  *  *  *  shall  be  entitled  to  attend  the  school 
contemplated  by  this  act  for  the  term  of  one  scholastic  year,  in  consideration 
of  the  payment  by  said  district  of  the  tax  of  thirty  cents  on  each  one  hundred 
dollars,  and  the  poll-tax  levied  in  the  year  1885:  provided,  said  pupils  attend 
said  school  the  first  year  after  its  organization  and  commencement. "  By  sec- 
tion 4  it  is  made  the  duty  of  the  board  of  trustees  to  set  aside  a  portion  of  the 
annual  taxes  to  constitute  a  sinking  fund  to  pay  off  the  bonds  of  said  district 
to  be  thereafter  issued  by  said  board.  And  section  7  is  as  follows :  **  That  the 
provisions  of  this  amendment  in  providing  for  said  sinking  fund  shall  apply 
to  any  taxes  assessed,  levied,  or  collected,  or  that  may  thereafter  be  assessed, 
levied,  or  collected,  and  to  any  bonds  of  said  district  that  may  be  issued  which 
are  authorized  by  any  election  of  the  qualified  voters  heretofore  held  in  said 
district,  as  well  as  to  any  taxes  or  bonds  that  may  be  authorized  by  any  such 
election  hereafter  held  therein.  This  act  shall  not  affect  the  right  of  said 
board  of  trustees  to  collect  the  ad  valorem  and  capitation  tax  assessed  and 
levied  for  the  year  1885  on  the  tax-payers  and  property  within  said  district  as 
defined  by  said  act  of  1884;  and  this  act  shall  not  in  any  manner  affect  the 
validity  of  the  vote  of  the  qualified  voters  of  said  common-school  district  here- 
tofore taken  on  the  proposition  to  levy  and  collect  an  ad  valorem  and  capita- 
tion tax,  and  to  issue  and  sell  the  bonds  of  said  district;  and  the  said  boaiti 
shall  have  the  power  to  assess  and  collect  an  annual  tax  of  thirty  cents  on  each 
one  hundred  dollars  worth  of  taxable  property  *  *  *  within  said  district 
as  defined  by  section  one  of  this  act,  for  the  period  of  fifteen  years  commenc- 
ing with  the  year  1885,  and  a  capitation  tax  on  each  qualified  white  voter 
therein  for  the  same  period,  and  to  issue  and  sell  the  bonds  of  said  district  as 
bounded  by  the  limits  described  by  section  one  of  this  act,''  etc.  This  action 
was  instituted  August  80,  1886,  by  citizens  and  tax-payers  of  the  district  as 
defined  by  the  act  of  1884,  though  some  of  them  reside  outside  the  corporate 
limits  of  Mt.  Sterling,  against  the  board  of  trustees  and  J.  H.  Burroughs,  tax 
collector,  to  enjoin  the  collection  of  tax  assessed  in  1885  upon  the  property  of 
the  district  as  defined  by  the  act  of  1884.  Upon  motion  of  the  defendants" the 
lower  court  made  an  order  requiring  the  plaintiffs  to  elect  whether  they  would 
prosecute  the  action  in  the  names  of  those  of  them  who  resided  within  the  cor- 
porate limits  of  the  city  of  Mt.  Sterling,  or  in  the  names  of  those  residing  out- 
side said  limits  though  within  the  district  as  described  in  the  original  act, 
and,  without  waiving  exceptions  to  the  ruling  of  the  court,  the  election  was 
made  to  prosecute  in  the  names  of  the  former.  Whether  that  order  was  or 
not  proper  Is  not  necessary  to  determine,  inasmuch  as  it  has  not  been  appealed 
from  and  is  not  now  before  us  for  decision.  Besides,  a  decision  of  the  ques- 
tion of  the  right  of  those  who  reside  within  the  corporate  limits  of  Mt.  Ster- 
ling to  the  relief  asked  for  will  incidentally  involve  a  consideration  of  the 
rights  of  those  who  reside  outside. 

The  allegation  in  the  original  petition,  in  substance,  that  the  persons  men- 
tioned as  defendants  were  never  properly  elected  trustees  under  either  act, 
and  had  no  authority  to  act  as  such,  is  not  definite  or  specific  enough  to  raise 
an  issue  of  fact,  being  no  more  than  the  statement  of  a  conclusion  of  law,  and 
consequently  it  was  not  error  for  the  court  to  strike  it  out. 

Taking  to  be  true  the  averment  in  the  petition  that  the  tax  was  voted  for, 
under  the  act  of  1884,  upon  the  faith  the  burden  was  to  be  borne  by  those  re- 
siding in  the  district  outside,  as  well  as  by  those  inside,  the  limits  of  Mt. 
Sterling,  and  the  further  statement  that  a  majority  of  votes  of  the  school- 
district  as  it  now  stands  has  never  been  cast  at  an  election  in  favor  of  the  im- 
position of  any  tax  for  school  purposes,  the  question  arises  whether  the  tax 
for  1885  can  be  legally  collected.  We  think  the  act  of  April  28,  1886,  was 
v.7s.w.no.lO — 67 
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intended  to»  and  by  fair  constiniction  does  in  fact,  core  whatever  irr^gularitiai 
there  may  have  been  in  the  election  held,  nnder  the  original  act,  upon  the 
proposition  to  tax  the  district  for  the  purpoees  named  in  it,  and  for  chooeing 
the  trustees  as  thereby  provided.  And,  as  it  is  well  settled  l^slative  power 
exists  and  may  be  exercised  in  such  case,  the  tax  must  be  regarded  as  valid 
as  if  the  provisions  of  the  original  act  had  been  literally  compiled  with,  and 
the  trustees  as  duly  elected.  See  Gooley,  Const.  lim.  416,  and  authorities 
cited. 

Such  being  the  case,  the  question  becomes  narrowed  to  the  simple  inqiUry 
whether  the  legislature  had  the  power,  by  the  act  of  1886,  to  cut  off  a  portion 
of  the  district  as  it  existed  when  the  election  was  held,  leaving  the  burden  of 
taxation  upon  those  residing  in  the  district  thus  contracted  in  area,  and  the 
authority  of  the  board  of  trustees  to  act  therein  unimpaired.  Legislative 
power  to  divide  existing  counties  and  districts  organized  for  common-school 
or  other  purposes  within  counties,  and  to  create  new  ones  at  will,  has  been 
exercised  in  this  state  from  the  beginning  without  question.  And,  as  a  nec- 
essary consequence,  legislative  power  must  at  the  same  time  exist  to  make 
provision  in  regard  to  property  rights  acquired,  and  debts  and  liabilities  in- 
curred, bv  the  county  or  district  as  it  existed  previous  to  the  division  of  ter- 
ritory. As  said  in  the  case  of  Laramie  Co.  v.  Albany  Co.,  92  U.  S.  307, 
where  the  question  was  elaborately  considered,  and  the  authorities  reviewed : 
''It  is  everywhere  acknowledged  that  the  legislature  possesses  the  power  to 
divide  counties  and  towns  at  their  pleasure,  and  to  apportion  the  common 
property  and  the  common  burdens  in  such  manner  as  to  them  may  seem  rea- 
sonable and  equitable."  And,  where  no  provision  is  made  for  an  apportion- 
ment of  the  property  and  debts,  "the  rule  is  that  the  old  corporation  owns  all 
the  public  property  within  her  own  limits,  and  is  responsible  for  all  debts  con- 
tracted by  her  before  the  act  of  separation  was  passed. "  Although  the  ques- 
tion whether  a  tax  shall  be  imposed  upon  a  particular  county  or  district  for 
common-school  purposes  may  with  propriety  be,  and  generally  is,  submitted 
to  voters  to  be  directly  affected  thereby,  it  is  not  indispensable  to  the  validity 
of  such  taxation  that  it  should  be  done;  for  the  legislature  has  the  power 
to  impose  such  taxes  without  a  submission,  and  may,  unquestionably,  at  any 
time  thereafter,  suspend,  modify,  or  repeal  the  statute  authorizing  it,  whether 
it  has  or  has  not  been  voted  on,  provided  vested  rights  be  not  thereby  affected, 
nor  contracts  impaired.  As  the  question  before  us  is  therefore  purely  legis- 
lative, and  involves  no  constitutional  right  of  the  tax-payers  in  the  district  as 
it  exists  under  the  act  of  1886,  the  court  has  no  power  to  suspend  or  interfere 
with  the  collection  of  taxes  authorized  by  that  act.  It  is  true  the  entire  bur- 
den, in  virtue  of  the  act,  falls  upon  them,  but  they  are  compensated  by  having 
the  exclusive  enjoyment  of  schools  established  and  supported  by  the  taxes  they 
pay, — whether  fully  and  adequately  compensated  or  not  it  is  the  province  of 
the  legislature,  not  the  judiciary,  to  determine. 

It  seems  those  who  reside  in  the  original  district  outside  of  Mt.  Sterling  are 
required  by  the  act  of  1886  to  pay  taxes  assessed  for  the  year  1885,  and  pupils 
in  that  territory  were  given  the  right  to  attend  the  district  school  for  one 
scholastic  year.  As,  according  to  the  views  we  have  already  expressed,  there 
can  be  no  question  of  the  power  of  the  legislature  to  impose  that  burden,  in 
consideration  of  the  benefit  conferred,  there  is  nothing  more  involved,  so  tan 
as  that  class  of  tax-payers  is  concerned,  than  a  calculation  of  gain  and  loss, 
with  which  the  court  has  nothing  to  do. 

Perceiving  no  error  of  law  in  any  of  the  rulings  of  the  lower  court,  the 
judgment  must  be  affirmed. 

HoiiT,  J.,  not  sitting. 
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Webb  v.  GoMMONWBALTn. 

(Court  of  Appeals  of  Kentucky,    March  28, 1888.) 

BuBOLART— Ikbiotmsnt  undbb  Gbn.  St.  Kt.  Ch.  99,  S  4— "Stbauno  A3n>  Cahrtino 

AWAT.  " 

An  indictment  charging  defendant  with  stealing  and  carrying  from  a  warehouse 
goods  of  the  value  of  «)  cents,  without  alleging  a  breaking  into  the  warehouse,  does 
not  charge  a  felony,  under  Oen.  St.  Kv.  a  39,  $  4,  which  provides  that  if  any  per- 
son shall  oreak  any  warehouse,  etc..  with  intent  to  steal,  or  shall  feloniously  take 
therefrom  goods,  etc.,  of  value,  he  snail  be  confined  in  the  penitentiary,  etc. 

Appeal  from  circuit  court,  Liyingston  county. 

/.  K.  Hendrick,  for  appellant.    P.  W.  Hardin^  for  appellee. 

Pryob,  C.  J.  The  grand  jury  of  Livingston  county  returned  into  court  an 
indictment  against  the  appellant,  William  Webb,  charging  him  with  the  fe- 
lonious taking  from  a  warehouse  property  of  value,  committed  as  follows: 
"The  said  William  Webb,  in  the  county  of  Livingston,  on  the  20th  of  Janu- 
ary, 1888,  did  feloniously  steal,  take,  and  carry  away  from  the  warehouse  of 
C.  B.  Davis  one  sack  of  tobacco  of  the  value  of  forty  cents,  the  personal  prop- 
erty of  C.  B.  Davis, "  etc.  It  is  also  charged  in  the  indictment  that  the  ac- 
cused had  been  indicted,  tried,  convicted,  and  sentenced  to  imprisonment  in 
the  penitentiary  for  the  crime  of  house-breaking,  the  judgment  being  impris- 
onment at  hard  labor  for  three  years»  and  rendered  by  the  Livingston  circuit 
court  in  August,  1871,  etc.  The  object  of  the  second  charge  in  the  indict- 
ment was  to  have  double  punishment  inflicted  on  the  offender,  as  provided  by 
section  12  of  chapter  29  of  the  General  Statutes.  That  provision  reads :  '*  E  very 
person  convicted  a  second  time  of  felony,  the  punishment  of  which  is  confine- 
ment in  the  penitentiary,  shall  be  confined  in  the  penitentiary  not  less  than 
double  the  time  of  the  first  conviction,''  etc.  The  accused  having  been  con- 
victed under  the  first  Indictment,  and  sent  to  the  penitentiary  for  three  years, 
the  jury  under  the  present  indictment  doubled  the  period,  and  sent  him  for 
six  years.  The  indictment  is  based  on  section  4,  art.  &  c.  29,  Gen.  St.,  that 
provides:  '*If  any  person  shall  feloniously,  in  the  night  or  day,  break  any 
warehouse,  store-room,  oflice,  shop,  or  room  in  a  steam,  wharf,  or  other  boat, 
whether  such  place  be  or  be  not  a  depository  for  goods,  etc.,  *  «  «  with 
intent  to  steal,  or  shall  feloniously  take  therefrom  or  destroy  any  goods,  wares, 
"etc.,  of  value  whether  the  owner  or  other  person  be  or  not  in  such  house, 
office,  room,  or  shop,  he  shall  be  confined  in  the  penitentiary  not  less  than  one 
nor  more  than  five  years."  It  is  nowhere  charged  in  the  indictment  that  the 
accused  broke  into  the  warehouse  of  Davis,  but  the  averment  charges  him 
only  with  feloniously  stealing  and  carrying  away  from  the  warehouse  of  Davis 
tobacco  of  the  value  of  40  cents,  the  property  of  Davis. 

The  gravamen  of  the  offense  under  this  statute  is  the  breaking  with  an  in- 
tent to  steal,  or  feloniously  taking  therefrom  property  of  value.  The  mere 
taking  from  a  warehouse  the  properly  of  another  with  a  felonious  intent  is 
not  the  offense  created  and  punished  by  this  statute.  In  such  a  case,  the 
offense  would  be  either  grand  larceny  or  a  misdemeanor,  to  be  determined  by 
the  value  of  the  property  stolen.  In  this  case  the  felony  charged  is  the  felo- 
nious taking  from  the  warehouse  of  Davis,  tobacco  of  the  value  of  40  cents,  and 
the  offense,  if  proven,  being  that  of  petty  larceny,  it  was  orror  to  charge  the 
jury  or  to  adjudge  from  the  facts  alleged  in  the  indictment  that  the  offense 
was  a  felony  punishable  by  confinement  in  the  state  prison.  A  statute  will 
be  found  on  page  826,  c.  29,  Gen.  St.,  §  4,  punishing  "any  person  for  stealing 
moneys,  goods,  or  chattels  of  the  value  of  four  dollars  or  upwards  ( now  changed 
to  ten  dollars)  either  from  the  possession  of  any  one,  or  from  his  house,  with- 
out violence  or  putting  in  fear,"  by  confinement  in  the  state  prison  not  less 
than  two  nor  more  than  five  years.  It  is  plain,  therefore,  that  the  legislature 
never  intended  to  make  the  taking  of  personal  property  from  a  house,  although 
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with  the  intent  to  steal,  a  felony,  if  the  value  of  the  property  was  such  as  con- 
stituted the  offense  petty  larceny.  The  offense  here  charged  is  a  misdemeanor, 
and  nothing  more;  and  in  order  to  constitute  it  a  higher  degree  of  offense,  the 
fact  of  breaking  the  house,  if  true,  should  have  been  alleged,  as  this  under  the 
statute  is  the  substantial  cause  of  complaint.  The  judgment  below  is  there- 
fore reversed,  and  remanded  with  directions  to  award  a  new  trial,  and  for 
proceedings  consistent  with  this  opinion. 


Winston  v.  Commonwealth. 

{Cmt/rt  of  AppecUa  of  Kentucky.    March  22, 1888.) 

Burglary— Indictment  under  Gbn.  St.  Ky.  Ch.  29,  S  4— "Stealing  and  Carrying 
Away.  »* 

Gen.  St.  Ky.  c.  29,  art.  6,  $  4,  provides  that  "if  any  person  shaU  felonioosly,  in  Uie 
night  or  day,  break  any  warehouse,  store-house,  ofOoe,  ♦  ♦  ♦  with  the  intent  to 
steal,  or  shaU  take  therefrom  any  goods,  etc.,  *  *  *  he  shall  be  confined  in  the 
penitentiary  not  less  than  one  nor  more  than  five  years.  **  Heldy  that  an  indictment 
charging  defendant  with  feloniously  stealing  two  doUars  in  currency  from  the 
office  of  a  person,  without  any  aUegation  of  breaking,  does  not  warrant  a  sentence 
under  this  statute  to  the  pemtehtiary. 

Appeal  from  circuit  court,  McCracken  county. 

Indictment  against  Alex.  Winston,  charging  him  with  feloniously  stealing 
property  of  value,  committed  as  follows:  **The  said  Alex.  Winston,  in  the 
county  of  McCracken,  ♦  *  *  did  unlawfully  and  feloniously  steal,  *  *  ♦ 
from  the  office  of  B.  H.  Wisdom,  two  dollars, "  etc.  Defendant  was  convicted, 
and  sentenced  to  the  penitentiary  for  one  year,  and  he  appeals.  This  indict- 
ment was  based  on  section  4,  art.  6,  c.  29,  Gen.  St. :  '*If  any  person  shall  feloni- 
ously, in  the  night  or  day,  break  any  warehouse,  store-house,  office,  sliop,  or 
room  in  a  steam,  wharf,  or  other  boat,  whether  such  place  be  or  be  not  a  de- 
pository for  goods,  etc.,  ♦  *  *  with  intent  to  steal,  or  shall  feloniously 
take  therefrom  or  destroy  any  goods,  wares,  etc.,  of  value,  whether  the  owner 
or  other  person  be  or  not  in  such  house,  office,  room,  or  shop,  he  shall  be  con- 
fined in  the  penitentiary  not  less  than  one  nor  more  than  &ve  years." 

T.  B,  Moss  and  J,  K.  Hendrickt  for  appellant. 

Prtor,  C.  J.  The  question  in  this  case  has  been  determined  by  the  opin- 
ion this  day  rendered  in  the  c;ise  of  Webb  t.  Com*,  ante,  899,  from  the  Liv- 
ingston circuit  court.  The  charge  contained  in  the  indictment  is  only  petty 
larceny.  The  accused  is  said  to  have  feloniously  taken  two  dollars  in  currency 
from  the  office  of  Wisdom.  The  punishment  inflicted  is  under  a  statute  pun- 
ishing for  breaking  a  warehouse,  office,  etc.,  with  the  intent  to  steal.  The 
gravamen  of  the  offense  is  the  breaking  with  a  felonious  purpose.  Where  the 
breaking  with  the  intent  to  steal  is  established,  the  offense  is  complete;  but  the 
law-making  power  saw  proper  to  add  to  the  statute,  '*or  steals  tlierefrom,"  so 
that  no  question  could  be  raised  as  to  its  proper  meaning.  However  trifling  in 
value  the  article  stolen  may  be,  the  party  breaking  with  the  intent  to  steal  is 
guilty  of  a  felony.  Here  the  charge  is  only  that  of  stealing  two  dollars,  the 
property  of  Wisdom,  from  his  office.  It  is  a  misdemeanor  only.  Judgment 
reversed,  and  remanded  for  proceedings  consistent  with  this  opinion. 


Wbight  t>.  Johnson. 
(Cowrt  of  Appeals  of  Kentucky.    March  34, 188S,) 
Vendor  and  Vendee— Vendor's  Lien— Joint  Pubchasebs. 

B.  agreed  by  letter  to  sell  8.  a  tract  of  land  and  convey  the  title  upon  payment  of 
the  purchase  price.  Notes  inclosed  in  the  letter  for  the  signature  of  S.  were  re> 
turned  signed  by  S.  and  J.,  who  had  verbally  agreed  between  themselves  to  pur- 
chase the  land  jointly.    After  making  partial  payments,  J.  sold  his  interest  to  S., 
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taking  bis  note  for  the  consideration.  A  deed  was  executed  by  B.  to  B.  on  the  pay- 
ment of  the  balance  due  on  the  land.  Heldy  that  there  was  no  lien  on  the  land  for 
the  payment  of  the  note  given  by  S.  to  J.,  as  B.  was  not  bound  by  the  contract  to 
deed  to  him  or  reserve  a  lien  for  him  in  the  deed,  and  was  not  required  to  do  so  by 
S.,  with  whom  alone  he  contracted. 

Appeal  from  circuit  court,  Hancock  county. 

Action  by  Thomas  Johnson  against  Frank  Wright,  to  enforce  a  vendor's 
lien  upon  a  certain  piece  of  land,  which  defendant  had  purchased  at  an  exe- 
cution sale  against  plaintifl^s  vendee.  Defendant  appeals  from  a  Judgment 
for  plaintilf . 

9.  W.  Williams  cfe  Son,  for  appellant.    R.  Y.  Bushf  for  appellee. 

Lewis,  J.  B.  Y.  Bush,  in  a  letter  addressed  to  Bichard  Sapp,  proposed  to 
sell  to  him  a  tract  of  land  for  the  consideration  stated  in  it,  and  to  convey  the 
title  to  him  upon  payment  of  the  purchase  price,  provided  the  blank  notes 
therefor  accompanying  the  letter  were  signed  by  Sapp,  and  returned  within 
10  days.  The  notes  were  signed  by  Sapp  and  appellee,  Johnson,  who,  it  ap- 
pears, had  verbally  agreed  between  themselves  to  purchase  and  own  the  land 
jointly,  and  they  took  possession  and  occupied  and  cultivated  it  together  for 
about  one  year,  and  made  a  partial  payment  to  Bush,  when  Johnson  sold  his 
interest  to  Sapp  for  $150,  taking  his  note  therefor,  and  removed  from  the 
state.  In  1884,  Sapp  having  paid  the  balance  of  the  purchase  money,  Bush 
executed,  acknowledged,  and  lodged  for  record  a  deed  to  him  for  the  land,  and 
soon  thereafter  appellant,  Wright,  caused  an  execution  in  his  favor  against 
Sapp  to  be  levied  on  it,  and,  notwithstanding  he  had  notice  of  the  existence 
of  the  note  given  to  Johnson,  caused  it  to  be  sold,  becoming  himself  the  pur- 
chaser. Soon  thereafter,  Johnson  instituted  this  action  to  set  aside  the  deed 
by  Bush  so  far  as  it  conveys  his  alleged  undivided  half  interest  to  Sapp,  or  for 
judgment  that  he  has  a  lien  on  the  land  for  payment  of  the  note  executed  to 
him  by  Sapp.  The  note  is  alleged  to  have  been  lost  or  mislaid,  and  is  not 
filed. 

The  obstacle  in  the  way  of  the  relief  sought  by  Johnson  is  that  there  did 
not  exist  an  enforceable  lien  on  the  land  in  his  favor,  and  consequently  Wright, 
as  creditor  of  Sapp,  was  not  at  all  affected  by  the  notice,  given  after  the  levy 
of  his  execution,  of  the  existence  of  the  note  for  $150.  Bush  was  not  bound 
by  the  letter,  which  was  treated  as  his  covenant,  to  either  convey  any  part  of 
the  land  to  Johnson  or  to  reserve  in  the  deed  a  lien  in  his  favor  for  the  $150; 
for,  although  he  says  in  his  deposition  he  was  informed  of  the  existence  of 
the  note  when  he  made  the  deed,  he  was  not  required  by  Sapp,  with  whom 
alone  he  had  contracted  to  convey,  to  make  any  reservation  in  the  deed  in 
favor  of  Johnson,  or  any  mention  of  the  note,  and  did  not  do  so.  The  con- 
tract between  Sapp  and  Johnson  was  by  parol,  there  being  no  written  memo- 
randum whatever  of  a  sale  of  an  interest  in  the  land  by  the  former  to  the 
latter.  It  seems  to  us,  as  the  record  stands,  the  note  given  by  Sapp  to  Johnson 
should  be  regarded  as  simply  evidence  of  a  debt  for  the  amount  which  it  calls 
for,  and  that  no  lien  was  created  or  exists  upon  the  land  for  its  payment;  and 
for  its  collection  Johnson  must  look  to  Sapp,  and  not  to  the  land.  Jugdment 
reversed. 


Chapman's  Dettisbes  v.  Chapman's  Adm'r  et  al. 

(Court  of  Appeals  of  Kmtucky.    March  27, 1888.) 

Will— Provision  foe  Suppobt— Corpus— Title  to  Income. 

a  testator  devised  all  his  estate  to  his  sister  ** during  her  natural  life,  "on  the  fol- 
lowing terms :  After  providing  that  his  estate  be  converted  into  bank  stocks,  he 
added,  **  the  proceeds  thereof  to  be  used  and  enjoyed  by  my  sister  during  her  life. 
*  *  *  It  is  not  mv  wish  that  the  principal  or  any  part  of  it  shall  be  used  or  spent 
by  my  sister,  deeming  the  proceeds  thereof  a  full  and  sufficient  support. "  Meld, 
that  the  devisee  took  an  absolute  estate  in  the  dividends  of  the  stock  declared  dur- 
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inff  her  life;  and  that  such  dividends  still  in  the  hands  of  the  administrator  of  the 
will,  and  lands  purchased  by  the  devisee  with  proceeds  of  the  stock,  belong  at  her 
death  to  her  seperate  estate,  and  not  to  the  remainder-man  under  the  wilL 
2.  Same— Suit  for  Ck>N8TRUCTiON— Effect. 

The  fact  that  a  devisee  joined  as  plaintiff  in  a  suit  for  an  interpretation  of  a  will 
by  which  his  devisor  obtained  his  property  can  have  no  effect  on  any  question  that 
may  arise  in  contesting  the  will  of  the  latter. 

Appeal  from  circuit  court,  Fleming  county. 

This  was  a  suit  in  equity  by  A.  B.  Chapman's  administrator  and  Willson 
and  Jackson,  executors  of  the  will  of  Cynthia  Chapman,  and  Jackson,  devisee 
of  Cynthia  Chapman,  plaintiffs,  against  A.  B.  Chapman's  devisees,  defend- 
ants, praying  for  an  interpretation  of  the  will  of  A.  B.  Chapman,  to  determine 
Cynthia  Chapman's  interest  as  a  devisee.  Defendants  moved  to  strike  out 
the  names  of  Willson  and  Jackson  as  plaintiffs  to  prevent  a  judgment  in  this 
case  being  pleaded  in  bar  to  another  suit  pending  to  contest  the  will  of  Cyn- 
thia  Chapman.  The  court  overruling  this  motion,  and  entering  judgment 
favorable  to  defendants,  the  plaintiffs  appeal. 

Cassidy  A  McCartney  suid  T,  L,  Oiven,  for  appellants.  W.  A.  Sudduthp 
for  appellees. 

Bbnnbtt,  J.  After  the  death  of  A.  B.  Chapman  his  will  was  admitted  to 
probate  by  the  Fleming  county  court.  Said  will  provides:  "After  the  pay- 
ment of  any  just  debts  that  I  may  owe,  funeral  expenses,  and  expenses  of  ad- 
ministration, I  will  and  bequeath  to  my  sister,  Cynthia  Chapman,  all  my  es- 
tate, real,  personal,  and  mixed,  during  her  natural  life,  on  the  following  terms: 
I  desire  that  all  ray  real  estate  be  sold  at  the  best  price  that  can  be  had  for  it, 
and  the  proceeds  thereof,  together  with  the  balance  of  my  estate,  I  wish  to  be 
converted  into  the  stock  of  some  of  the  banks  of  Kentucky,  and  the  proceeds 
thereof  to  be  used  and  enjoyed  by  my  sister  during  her  life.  At  her  death  I 
will  my  said  estate  to  the  children  of  Basil  Browning,  Jr.,  deceased,  and  their 
heirs  forever,  (said  children  being  cousins  of  mine.)  It  is  not  my  wish  that 
the  principal  of  my  estate,  nor  any  part  of  it,  shall  be  used  or  spent  by  my 
sister,  deeming  the  proceeds  thereof  a  full  and  sufficient  support.  *'  Pursuant 
to  the  foregoing  provision  the  testator's  estate  was  converted  into  bank  stock, 
and  Cynthia  Chapman  received  the  dividends  arising  from  the  stock  to  the 
time  of  her  death,  which  occurred  in  September,  1886,  except  the  sum  of 
$3,705,  which  was  in  the  hands  of  David  Willson,  the  administrator,  with  the 
will  annexed  of  A.  B.  Chapman.  Cynthia  Chapman  in  her  life-time  pur- 
chased some  real  estate  with  a  portion  of  the  dividends  she  had  received  on 
said  bank  stock.  She  devised  all  of  her  estate,  including  this  real  estate,  to 
the  appellee  J.  B.  Jackson.  The  children  of  Basil  Browning,  the  devisees  of 
A.  B.  Chapman,  claim  the  83,705  remaining  in  the  hands  of  David  Willson 
at  the  time  of  the  death  of  Cynthia  Chapman,  and  said  real  estate,  upon  the 
ground  that  Cynthia  Chapman  only  took  a  life-estate  in  the  dividends  arising 
from  the  bank  stock  for  a  support  during  her  life,  and  whatever  portion  of 
the  dividends  that  remained  unexpended  for  her  support  at  her  death  belonged 
to  them ;  also,  she  being  only  entitled  to  a  life-estate  in  the  dividends,  the 
real  estate  that  she  purchased  with  a  portion  of  them  belonged  to  the  appel- 
lants at  her  death.  The  lower  court  having  held  that  Cynthia  Chapman  took 
an  absolute  estate  in  said  dividends  during  her  life,  and  that  she  had  the  right 
to  dispose  of  the  $3,705  and  the  real  estate  by  will,  the  appellants  have  ap- 
pealed to  this  court. 

Said  will  is  not  susceptible  of  the  construction  that  Cynthia  Chapman  was 
only  entitled  to  a  mere  support  out  of  the  dividends  of  the  bank  stock.  If  it 
is,  then  she  would  only  take  a  life  use  therein  to  the  extent  of  a  support,  and 
whatever  of  it  remained  unused  for  that  purpose  at  her  death  would  go  to  the 
remainder-man  under  the  will.  But  the  dividends  arising  from  the  bank 
stock  were  willed  to  her  during  her  life  as  a  distinct  estate,  and  the  corpus  of 
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the  estate— the  bank  stock  itself— was  willed  to  the  appellants,  to  take  effect 
at  the  death  of  C^^nthia;  so  by  the  will  the  two  interests  in  the  estate  were 
severed — Cynthia  taking  the  dividends  as  a  separate  and  distinct  estate,  and 
the  appellants  taking  only  the  body  of  the  estate,  the  bank  stock  itself,  as  a 
separate  and  distinct  estate.  It  is  well  settled  that  where  one  owns  a  life- 
estate  in  land  the  rent  thereof  due  at  the  time  of  his  death  goes  to  his  repre- 
sentatives, and  not  to  the  remainder-man ;  and  where  one  is  entitled  to  the  in- 
terest on  stocks  or  bonds  during  his  life,  the  interest  that  has  accrued  thereon 
at  the  time  of  his  death  goes  to  his  representatives,  and  not  to  the  remainder- 
man. So  where  one  is  entitled  to  the  interest  arising  from  any  particular 
fund  during  his  life,  whatever  interest  that  may  be  due  at  the  time  of  his 
death  goes  to  his  representatives,  and  not  to  the  remainder-man.  In  all  such 
cases  the  life-tenant  takes  an  absolute  estate  in  the  interest  or  dividends  for 
life;  and  if  any  of  the  interest  or  dividends  remains  unconsumed  or  undis* 
posed  of  at  the  time  of  the  death  of  the  life-tenant,  the  same  goes  to  his  rep- 
resentatives, and  not  to  the  remainder-man.  If  out  of  the  proceeds  of  the  es- 
tate the  life-devisee  is  limited  to  a  support,  and  all  of  the  remaining  interest 
at  his  death  is  devised  in  remainder,  then  the  devisee  in  remainder  will  take 
all  the  proceeds  of  the  estate  remaining  at  the  death  of  the  life-devisee;  but 
where  the  proceeds  themselves  are  given  to  the  life-devisee,  and  the  corpus 
of  the  estate  is  given  to  the  devisee  in  remainder,  then  the  life-devisee  takes 
an  absolute  estate  in  the  proceeds  for  life,  and  the  devisee  in  remainder  takes 
the  corpus  of  the  estate.  Thus  each  takes  an  absolute  estate, — the  one  takes 
the  proceeds  absolutely  during  his  life,  and  the  other  the  corpus. 

It  is  clear,  therefore,  that  Cynthia  Chapman  took  an  absolute  estate  in  the 
dividends  arising  from  the  bank  stock  during  her  life.  The  mere  fact  that 
the  appellees  Joined  as  plaintiffs  in  this  action,  which  involved  a  construction 
of  A.  B.  Chapman's  will  as  to  whether  Cynthia  Chapman  was  entitled  to  an 
absolute  estate  in  the  dividends  during  her  life,  and  the  decision  thereon,  can 
have  no  effect  upon  any  question  that  may  arise  in  contesting  her  will.  The 
judgment  of  the  lower  court  is  affirmed. 


McClintook  v.  Emick  et  ah 
{Cowrt  of  Appeals  of  Kentnicky.    March  81, 1888.) 

1.  Salb— Wabrantt— What  Constitutes. 

A  representation,  pending  the  negotiation  of  the  sale  of  certain  mules,  that  the 
mules  were  ^all  right, "  is  a  warranty  of  the  soundness  of  such  mules.  ^ 

2.  Same— Reliance  on  Warrantt— Intention  ot  Vendor. 

Where  a  vendor  warrants  an  article  to  be  sound,  he  is  liable,  without  reference 
to  his  intentions,  in  making  such  warranty,  and  it  is  unnecessary  to  aver,  in  an  ac- 
tion by  the  vendee  for  breach  of  such  warranty,  that  It  was  the  intention  of  the 
vendor  for  the  vendee  to  rely  on  such  warranty. 

Appeal  from  circuit  court,  Harrison  county. 

Action  by  Emick,  Stoner  &  Co.  against  Thomas  B.  McClintock  for  damages 
for  the  unsoundness  of  a  lot  of  mules.  Judgment  for  plaintiffs,  and  defend- 
ant appeals.  * 

/.  Q.  Wardf  for  appellant.    L.  M.  Martin,  for  appellees. 

.  Holt,  J.  The  appellees  sue  for  damages  resulting  from  the  unsoundness  of 
a  lot  of  mules  purchased  by  them  of  the  appellant.  The  first  paragraph  of  the 
petition,  as  amended,  avers  that  '*the  defendant  represented  to  these  plaintiffs 
that  said  mules  were  all  right;  ♦  ♦  «  that  they  relied  upon  the  said  state- 
ments made  as  aforesaid,  and  were  induced  thereby  to  make  said  purchase." 
It  does  not  allege  that  the  appellant  "warranted''  them,  or  that  he  "repre- 

1  Bee  note  at  end  of  case. 
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sented"  in  what  particular  respect  they  were  "all  right,"  or  that  he  expected 
or  intended  the  appelleee  to  relj  upon  the  representation  in  making  the  pur- 
chase. In  a  second  paragraph  a  cause  of  action  for  deceit,  false  representar 
tion,  and  fraudulent  concealment  in  making  the  sale  is  pleaded.  The  evl- 
deuce  conduces  to  show  that  while  the  negotiation  as  to  the  purchase  was  in 
progress  the  appellant,  in  response  to  a  question  upon  that  point  from  one  of 
the  appellees,  said  that  the  mules  were  *'all  right."  The  jury  were  in  sub- 
stance instructed  to  find  for  the  appellees,  if  the  appellant  at  the  time  of  the 
sale  warranted  the  mules  to  be  sound,  when  they  were  unsound;  and  that  ''a 
representation  as  to  soundness,  quality,  or  condition  made  by  a  seller  at  the 
time  of  the  sale,  with  the  intention  that  the  purchaser  shall  rely  upon  the 
same,  and  upon  which  he  does  rely  in  the  purchase,  amounts  to  a  warranty." 

It  is  urged  that  tlie  averments  of  the  petition  do  not  constitute  a  warranty, 
or  state  a  cause  of  action  upon  one;  that  the  instructions  presented  a  caise  to 
the  juiy  not  supported  by  pleading;  and  that,  conceding  the  evidence  of  the 
appellees  to  be  true,  no  warranty  is  shown.  A  review  of  the  case  as  to  what 
constitutes  one  exhibits  much  learning  and  diversity  of  opinion.  Indeed* 
they  cannot  all  be  reconciled.  The  report  of  an  early  and  celebrated  case  says: 
'*  All  the  justices  and  barons  (except  Anbbbson)  held  that  for  this  cause  [the 
want  of  an  avei:ment  that  he  warranted  it  to  be  a  bezoar-stone]  it  was  error; 
for  the  bare  affirmation  that  it  was  a  bezoar-stooe,  without  warranting  it  to 
be  so,  is  no  cause  of  action;  and  although  he  knew  it  to  be  no  bezoar-stone,  it 
is  not  material,  for  every  one,  in  selling  his  wares,  will  affirm  that  his  wares 
are  good,  or  the  horse  which  he  sells  is  sound;  yet  if  he  does  not  warrant  them 
to  be  so,  it  is  no  cause  of  action,  and  the  warranty  ought  to  be  made  at  the 
same  time  of  the  sale."  Chanddor  v.  Lopust  Cro.  Jac.  4.  Although  it  ad- 
hered to  form  rather  than  reason,  and  the  argument  was  at  least  of  doubtful 
legal  morality,  yet  it  was  followed  by  other  cases  both  in  England  and  in  this 
country.  Thus,  early  in  judicial  history  the  rule  was  announced  that  a  mere 
representation  or  affirmation  by  the  vendor,  however  positive,  as  to  the  char- 
acter or  condition  of  an  article,  could  not  constitute  a  warranty.  8eixa$  v. 
Woods^  2  Gaines,  48.  although  in  it  the  chief  justice  dissented,  and  Chancel- 
lor (then  Judge)  Kent  intimated  that  he  would  have  done  so  had  the  question 
been  res  Integra,  Some  of  the  more  modern  cases,  as  Weimer  v.  Clement^  37 
Fa.  St.  147,  hold  that  a  naked  affirmation  is  not  an  express  warranty  or  evi- 
dence of  it;  but  that  if  it  amounts  to  a  deceit  or  fraud,  the  remedy  is  by  an 
action  ex  delicto.  As  early,  however,  as  the  cases  of  Chapman  v.  Mureh,  19 
Johns.  290,  and  8toett  v.  Colgate,  20  Johns.  196,  if  not  before,  many  of  the 
courts  of  the  country  began  to  hold  that  sense  should  not  be  sacrificed  to  tech- 
nical language;  and  that  no  particular  foim  of  words  was  necessary  to  create 
a  warranty.  Indeed,  no  valid  reason  can  be  given  why  if  A.,  in  selling  his 
horse  to  B.,  says,  **I  warrant  him  sound,"  it  should  be  held  a  warranty,  but 
not,  if  he  says,  *'He  is  sound."  This  court,  in  the  early  case  of  Bacon  v. 
Brown,  3  Bibb,  35,  held  that  while  no  particular  words  were  necessary  to  cre- 
ate a  warranty  of  soundness,  yet  there  must  be  a  promise  or  undertaking  as  to 
it,  and  that  a  bare  representation  or  affirmation  was  not  sufficient.  The  sub- 
sequent case  of  Dickens  v.  Williams,  2  B.  Mo*n.  374,  decided,  however,  that 
the  affirmation  of  a  fact  in  a  bill  of  sale  as  to  an  article  sold  was  a  warranty 
in  that  respect;  that  it  imported  a  covenant  to  that  effect;  and  that  thereby 
the  vendor  agreed  it  was  true.  The  case  of  Lamme  v.  Or  egg,  1  Mete.  (Ky.) 
444,  not  only  affirmed  this  doctrine,  but  held  it  to  apply  to  verbal  contracts, 
where  the  representation  or  affirmation  as  to  the  kind,  quality,  or  condition 
of  the  article  sold  is  made  during  the  negotiation  of  the  trade. 

There  is  no  reason  why  the  rule  should  not  apply  to  verbal  as  well  as  writ- 
ten contracts,  if  the  sale  be  as  effectual  in  the  one  ease  as  in  the  other.  The 
interests  of  trade,  the  necessity  of  uniformity  of  decision,  and  the  rights  of 
parties  require  it.    If  the  language  used  by  the  parties  be  binding  in  t£e  wi^ 
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of  a  tradet  why  sbould  not  a  statement  then  made  as  to  the  soundness  of  the 
article  be  equally  so?  Of  course,  if  it  be  the  expression  of  a  mere  belief  or 
opinion  it  will  not  constitute  a  warranty.  Here  A.  is  selling  a  lot  of  mules 
to  B.  The  trade  is  in  progress,  and  the  contract  being  made.  The  latter 
asks  the  former,  "Are  they  all  right?"  The  answer  is,  "They  are."  It  is 
nrged  that  this  statement  is  too  indefinite  to  constitute  a  warranty  of  sound- 
ness, and  that  the  petition,  in  stating  only  it,  is  defective.  In  applying  the 
law  to  the  business  transactions  of  men  the  dictates  of  common  sense  and  un- 
derstanding should  control.  Business  and  trade  forbid  much  technicality. 
Warranties  enter  largely  into  the  trade  of  the  country,  and  it  is  proper  and 
best  for  its  fairness  and  promotion  that  the  language  used  by  those  so  en- 
gaged shouid  in  law  receive  its  common  acceptation,  and  be  construed  as  or- 
dinarily understood  by  them.  Can  there  be  any  doubt  how  men  generally 
would  have  understood  the  question  put  and  the  answer  given  in  this  in- 
fltance  ?  One  man  is  selli  ng  his  horse  to  another,  and  when  particularly  asked, 
he  says,  *'He  is  all  right. "  Would  not  the  purchaser  understand  this  as  em- 
bi*acing  the  question  of  soundness,  and  would  not  the  vendor  be  understood 
as  thereby  saying  to  him,  in  effect,  "He  is  sound"?  It  seems  so  to  us,  and 
the  conclusion  is  inevitable  that  here  there  was  a  warranty  of  the  soundness 
of  the  mules  by  an  absolute  and  unqualified  representation  to  that  effect. 
They  were  either  right,  or  wrong;  sound,  or  unsound;  and  there  was  no  such  ' 
ground  for  diversity  of  opinion  as  exists  when  value  or  quality  is  in  question. 
The  language  was  used  as  to  a  matter  of  fact,  and  not  merely  as  expressing  an 
impression  or  opinion,  or  by  way  of  mere  praise  or  commendation.  If,  how- 
ever, it  were  of  an  uncertain  character,  and  even  if  the  petition,  by  merely 
averring  what  was  said,  had  been  defective  for  uncertainty  as  to  what  was 
embraced  or  intended  by  it,  yet  this  would  have  been  cured  by  the  amended 
answer  and  the  issue  fully  joined.  It  says:  "He  denies  that  they  were  un- 
sound, or  that  he  had  any  sufiicient  knowledge  or  information  to  form  a  be- 
lief that  they  were  unsound  at  the  time  of  tlie  sale.  Defendant  says  it  is  not 
true,  and  he  denies  that  plaintiff  relied  upon  a  statement  made  by  this  de- 
fendant to  the  effect  that  said  mules  were  sound."  It  is  evident  what  inter- 
pretation the  pleader  placed  upon  the  representation  that  the  mules  were  "all 
right, "  and  we  think  it  was  correct.  It  may  be  regarded  as  settled  law  that 
no  particular  form  of  words  is  necessary  to  constitute  a  warranty,  and  that 
the  mere  expression  of  an  opinion  does  not  make  one  a  warrantor.  Some  of 
the  cases  however  seem  to  make  tlie  existence  of  a  warranty  depend  upon  the  in- 
tention of  the  vendor,  and  it  is  urged  in  tliis  case  that  the  petition  is  defective 
in  failing  to  aver  that  the  appellant  expected  or  intended  the  appellees  to  rely 
upon  his  representation  in  making  the  purchase.  If  the  true  construction  of 
this  class  of  cases  is  that  the  decision  did  not  turn  upon  whether  the  party  in- 
tended to  be  held  by  a  warranty,  but  whether  he  Intended  to  affirm  a  fact  or 
merely  express  an  opinion,  then  they  are  reconcilable  with  the  cases  whicli  in 
our  opinion  correctly  hold  that  if  one  even  supposes  that  he  is  not  making  him- 
self liable  upon  a  warranty,  yet  if  he  makes  a  positive  affirmation  as  to  the  con- 
dition of  the  property,  or  utters  what  is  equivalent  to  a  promise  as  to  it,  instead 
of  expressing  a  belief  merely,  then  such  affirmation  or  promise  amounts  to  a 
warranty,  and  he  is  liable  upon  it.  It  does  not  depend  upon  whether  the  ven- 
dor intends  to  be  bound  by  his  warranty  or  not,  but  upon  whether  he  made 
an  affirmation  as  to  the  condition  of  the  article,  or  merely  expressed  an  opin- 
ion as  to  it.  If  it  be  conceded  that  a  clear,  positive  affirmation  by  the  vendor 
made  during  the  negotiation  that  the  article  is  sound,  be  an  express  war- 
ranty that  it  is  as  much  so  as  if  he  were  to  say,  "I  warrant  it  to  be  sound," 
then  is  it  required  of  the  vendee,  in  suing  upon  it,  to  aver  that  the  vendor  in- 
tended he  should  rely  upon  it?  If  the  vendor  expressly  warranted  the  article 
to  be  sound,  and  did  not  merely  express  a  belief  as  to  it,  then  he  is  liable  with- 
out regard  to  his  intention.    He  has  lulled  the  vendee  into  security  as  to  its 
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condition,  and  he  will  not,  and  ought  not  in  good  morals,  to  be  heard  to  say 
that  he  did  not  intend  the  purchaser  to  rely  upon  the  warranty.  This  being 
80,  is  it  necessary  to  the  sufficiency  of  the  pleading  to  aver  what  the  vendor 
will  not  be  allowed  to  dispute?  We  think  not.  We  are  aware  that  some 
cases  seem  to  draw  a  distinction  between  written  and  parol  contracts,  hold- 
ing that  if  the  contract  be  in  writing  it  is  for  the  court  to  say  whether  there 
was  a  warranty;  but  if  in  parol,  that  it  is  for  the  jury  to  determine.  We  see 
no  retison  for  this  distinction,  where  it  is  clear  in  the  case  of  an  oral  contract 
that  the  vendor  has  warranted  the  condition  of  the  property.  It  was  said  in 
the  case  of  Hawkins  v.  Pemberton,  61  N.  Y.  198:  **It  is  not  true,  as  some- 
times stated,  that  the  representation,  in  order  to  constitute  a  warranty,  must 
have  been  intended  by  the  vendor,  as  well  as  understood  by  the  vendee,  as  a 
warranty.  If  the  contract  be  in  writing,  and  it  contains  a  clear  warranty, 
the  vendor  will  not  be  permitted  to  say  that  he  did  not  intend  what  his  Ian* 
guage  clearly  and  explicitly  declares;  and  so,  if  it  be  by  parol,  and  the  repre- 
sentation as  to  the  character  or  quality  of  the  article  sold  be  positive. — not 
mere  matter  of  opinion  or  judgment, — and  the  vendee  understands  it  as  a 
warranty,  and  he  relies  upon  it  and  is  induced  by  it,  the  vendor  is  bound  by 
the  warranty,  no  matter  whether  ho  intended  it  to  be  a  warranty  or  not  He 
is  responsible  for  the  language  he  uses,  and  cannot  escape  liability  by  claim- 
ing that  he  did  not  intend  to  convey  the  impression  which  his  language  was 
calculated  to  produce  upon  the  mind  of  the  vendee.**  This  view  is  also  sup- 
ported by  the  cases  of  Morrill  v.  Wallace,  9  N.  H.  Ill,  and  Stroud  v.  Pierce^ 
6  Allen,  413.  Where  the  case  is  of  such  a  character  that  upon  the  evidence 
it  is  doubtful  whether  the  vendor  by  the  language  used  intended  to  assert  a 
fact,  or  merely  express  an  opinion,  and  it  is  uncertain  how  the  parties  under- 
stood it,  then  the  question  of  warranty  or  no  warranty  should  be  left  to  the 
jury;  and  in  such  a  case,  as  the  question  is  to  be  determined  from  all  the  evi- 
dence, if  the  petition  merely  sets  forth  the  language  of  the  vendor,  it  should 
also  aver  his  intention  in  prder  that  the  testimony  may  be  supported  by  plead- 
ing. Here,  however,  there  was  such  a  positive,  unequivocal  representation 
of  a  fact,  that  it  constituted  a  warranty.  One  side  affirmed  that  the  language 
was  used  by  the  vendor,  while  the  other  denied  it.  If  used  by  him,  it  was  a 
warranty  of  the  soundness  of  the  mules;  and  yet  the  court,  instead  of  so  de- 
claring, treated  it  as  a  case  where  it  was  doubtful  whether  the  vendor  in- 
tended to  assert  a  fact  or  express  a  mere  opinion,  and  submitted  to  the  jury 
the  question,  not  only  whether  the  words  were  used  but  whether  the  appel- 
lant warranted  the  mules  to  be  sound.  Of  this  he  cannot  complain.  An  in- 
struction as  to  deceit  and  fraudulent  concealment  was  also  given.  It  is  un- 
objectionable in  form  when  considered  in  connection  with  the  first  instruc- 
tion given  at  the  instance  of  the  appellant.  If  there  were  any  circumstances 
in  evidence,  however  slight,  to  support  it,  it  was  proper  to  give  it.  We  can- 
nut  say  that  upon  the  entire  record  they  were  entirely  absent.  Judgment  af- 
firmed. 

NOTE. 

Warrantt— What  Constitutes.  To  constitute  a  warranty,  neither  the  word  "war- 
rant, "  nor  any  equivalent  word,  is  indispensable.  Warder  v.  Bowen,  (Minn.)  17  N.  W. 
Rep.  943.  It  is  sufficient  if  the  language  used  by  the  vendor  amounts  to  an  undertaking 
that  the  goods  are  as  represented.  Patrick  v.  Ijeach,  (Neb.)  1  N.  W.  Rep.  858;  Neave 
V.  Amtz,  (Wis.)  14  N.  W.  Rep.  41. 

A  representation  of  the  vendor,  to  become  a  warranty,  must  have  been  relied  upon 
by  the  purcjhaser.  Halliday  v.  Briggs,  (Neb.)  18  N.  W.  Rep.  55;  Torkelson  v.  Jorgen- 
son,  (Minn.)  10  N.  W.  Rep.  416.  The  statement  must  be  such  as  to  justify  the  vendee 
in  relying  upon  it  as  a  statement  of  fact,  as  distinguished  from  an  opinion.  Manufac- 
turing Co.  V.  Thomas,  (Iowa,)  5  N.  W.  Rep.  737;  Worth  v.  McCk)nneU,  (Mich.)  4  N.  W. 
Rep.  198. 

A  warranty  of  soundness  of  horse,  unless  expressly  restricted,  extends  to  aU  manner 
of  unsoundness,  whether  known  to  the  vendor  or  not.  Van  Hoesen  v.  Cameron,  (Mich.) 
20  N.  W.  Rep.  609.  A  warranty  that  a  horse  is  sure-footed,  and  all  right  in  every  way, 
excepting  only  stumbling  from  temporary  causes,  is  broken  if  he  has  such  an  orgaolo 
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defect  that  liU  stQxnbling  oan  only  be  avoided  by  a  peculiar  mode  of  ehoeing,  which  the 
▼endee,  usiag  reasonable  diUgenoe,  cannot  discover.  Horsey.  Pitman,  (£4.  H.)  4  AU. 
Bep.880. 


CrOOKBTT  D.  C0HM02IWXALTH. 
(Coy/rt  of  AppecUa  of  KeftUucky,    March  15, 1888.) 

1.  CBnaiTAL  Law— New  TBUXi— Afpbal. 

Under  Grim.  Code  Ky.  9  281,  providing  that  ** decisions  of  the  court  upon  •  •  * 
motions  for  new  trial  shall  not  be  subject  to  exception,  **  such  motion,  made  in  be- 
half of  one  convicted  of  manslauflrhter  on  the  ground  that  the  jury  were  unduly  in- 
fluenced by  a  statement  of  the  juler,  having  been  overruled,  the  appellate  court  ia 
precluded  from  considering  an  appeal. 

8.  Samb— New  TriaI/— Misconduot  op  Jubt. 

The  misconduct  of  a  iury  in  heeding  a  statement  of  a  jailer  tending  to  convict  a 
oarty  of  manslaughter  is  not  an  error  of  law  within  the  meaning  of  Grim.  Gode  Ky. 
\  8^,  authorizing  a  reversal  of  a  judgment  of  conviction  for  any  error  of  law  to  the 
defendant's  prejudice. 

Appeal  from  circuit  court,  Casey  county. 

Crockett  was  indicted  for  the  murder  of  one  Wood,  and  convicted  of  man* 
slaughter.  His  motion  for  a  new  trial  having  been  overruled,  he  appeals. 
Section  281,  Grim.  Code  Ky.,  provides:  ''The  decisions  of  the  court  upon 
*  *  *  motions  for  a  new  trial  shall  not  be  subject  to  exception.''  Section 
840  enacts:  **  A  judgment  of  conviction  shall  be  reversed  for  any  error  of  law, 
to  the  defendant's  prejudice,  appearing  on  the  record." 

/.  E,  Hays,  for  appellant.    P.  W.  Hardin,  for  appellee. 

Lewis,  J.  The  principal  ground  relied  on  for  reversal  of  the  judgment  of 
manslHUghter  in  this  case  is  that  the  jury,  having  up  to  that  time  been  unable 
to  agree,  was  influenced  to  find  a  verdict  of  guilty  by  a  statement  of  the  jailer, 
In  presence  of  one  of  the  jurymen,  that  the  accused  preferred  a  conviction, 
and  punishment  for  a  short  time  in  the  penitentiary,  to  have  the  jury  disagree. 

The  alleged  undue  influence  upon  the  jury  could  have  been  consider^  by 
the  lower  court  only  upon  motion  for  new  trial,  and  as  section  281,  Crim. 
Code,  expressly  provides  that  decisions  upon  such  a  motion  shall  not  be  sub- 
ject to  exception,  this  court  is  precluded  considering  it  on  tliis  appeal. 

Moreover,  ttie  misconduct  of  the  jury  is  not,  in  the  meaning  of  section  340, 
an  error  of  law  for  which  this  court  can  reverse  a  judgment  of  conviction,  but 
seems,  like  kindred  subjects,  to  have  been  intentionally  left  to  the  sole  judg^ 
ment  of  the  trial  court. 

The  evidence  in  this  case  sbows  that,  although  the  deceased  assaulted  and 
stabbed  appellant,  he  immediately  retreated  from  the  place  where  it  was  done 
about  30  steps  into  the  house,  where  an  election  was  being  held,  whither 
appellant  pursued  him,  armed  with  a  pistol  and  knife,  and  then,  without  any 
pretext  of  being  then  in  danger,  killed  him,  the  deceased  having  three  wounds 
from  a  pistol  shot  and  one  stab.  A  general  exception  to  the  instructions  of 
the  court  to  the  jury  was  made,  but  counsel  does  not  attempt  to  specify  wherein 
the  court  erred  in  giving  or  refusing  to  give  them.  Nor  do  we  perceive  that 
the  court  in  that  respect  erred  to  the  prejudice  of  tbe  substantial  rights  of  the 
appellant.    Judgment  affirmed. 


Maddox's  Ex'x  et  aL  v.  Williams  et  al. 

{Court  of  AvpeaU  of  Kentucky.    Haroh  27, 1888.) 

Dbbcbnt  and  Distribution— Actiok  against  Hbib-^Waivkk. 

An  executrix  who  in  her  individual  capacity  was  a  party  defendant  to  a  suit  and 
Judgment,  and  has  taken  an  appeal  In  her  individual  name  and  as  executrix,  cannot 
subsequently  complain  that  she  was  not  proceeded  against  as  an  heir  of  the  estate^ 
but  omy  as  an  executrix,  the  question  b€dng  res  judicata. 
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8.  Judgment— Vacation— Duty  to  Assbbt  DsnNSB. 

The  defendant,  seeking  to  vacate  a  judgment  rendered  against  her  as  ezeoutrix, 
alleged  in  her  petition  the  insolvency  of  the  plaintiffs ;  that  she  had  various  claims 
against  the  estate  for  taxes,  attomey^s  fees,  rents  advanced,  etc.  Heldj  that  noth- 
ing appearing  to  show  why  such  claims  were  not  asserted  before  the  rendition  of 
the  judgment,  and  the  grounds  for  vacating  the  judgment  not  being  among  those 
enumerated  in  Code  Ely.  $  518,  it  will  not  be  vacated. 

Appeal  from  chancery  court,  Campbell  county. 

A.  E,  RicJiards  and  Thoa,  R.  Phister,  for  appellants^  O^Hara  eft  Bryan, 
for  appellees. 

Holt,  J.  Robert  Maddox  died  Intestate  and  unmarried  in  1868,  leaving  as 
the  heirs  of  bis  estate,  which  consisted  of  both  realty  and  personalty,  his 
three  sisters, — the  appellant  Eliza  Johnson,  the  appellees,  Elizabeth  Williams 
and  Artemesia  Durset, — and  his  brother,  Alexander  Maddox.  The  latter 
qualified  as  his  administrator,  and  as  such  representative  obtained  control  of 
the  persoiml  estate,  and  also,  by  consent  of  the  other  three  heirs,  took  charge 
of  the  real  estate.  He  not  only  rented  it  out,  and  collected  the  rents,  bat  sold 
a  portion  of  it,  and  collected  the  purchase  money.  He  never  made  any  settle- 
ment of  his  accounts  either  as  administrator  or  agent,  and  died  testate  in  1874, 
his  sister,  the  appellant  Eliza  Johnson,  being,  with  the  exception  of  two  small 
legacies,  the  devisee  of  his  entire  estate.  She,  as  his  executrix,  took  control 
of  it.  In  1874  the  appellees  brought  this  action  against  her,  asking  a  settle- 
ment of  the  accounts  of  Alexander  Maddox  as  administrator  of  Robert  Mad- 
dox; that  she  be  made  to  account  for  whatever  may  have  come  to  her  hands 
belonging  to  the  estate  of  the  latter;  and  praying  also  for  a  sale  of  his  Camp- 
bell county  lands,  and  a  division  of  the  proceeds  among  the  heirs.  The  suit 
appears  from  the  petition  to  have  been  brought  against  her  as  an  individual. 
She  is  not  styled  in  it  as  the  executrix  of  Ro^rt  Maddox.  It,  however,  avers 
that  she  had  qualified  as  such  under  a  pretended  will,  and  the  security  of  Al- 
exander Maddox  as  the  administrator  of  Robert  was  made  a  party,  but  no  de- 
cree render^  against  him.  Various  defenses  were  presented,  among  which 
was  the  claim  that  the  appellees  had  received  their  full  portion  of  the  estate  of 
Robert  Maddox.  The  cause  was  referred  to  a  commissioner  to  settle  the  va- 
rious claims  and  accounts  arising  out  of  both  the  administratorship  and 
agency  of  Alexander  Maddox.  It  resulted  in  a  decree  in  January,  1879,  for  a 
sale  of  the  land,  and  a  judgment  in  favor  of  the  appellees  for  one-half  the 
proceeds,  and  for  about  $2,700,  with  interest,  against  the  appellant  individ- 
ually, with  the  direction  that  her  half  of  the  money  arising  from  the  sale  be 
held  to  satisfy  the  judgment  against  her.  She  appealed  to  this  court,  and  the 
judgment  was  affirmed  on  February  9, 1884.  The  mandate  of  this  court  was 
filed  in  the  lower  court  on  May  12,  1884,  and  thereafter,  but  upon  the  same 
day,  the  appellant,  as  the  executrix  of  Alexander  Maddox,  offered  to  file  an 
amended  answer  and  cross-petition.  Two  days  thereafter  she  also  moved  to 
file  her  individual  answer  and  cross-petition.  Both  were  rejected,  and  of  this 
she  now  complains. 

The  last-named  pleading  avers  that  she  had  not  been  proceeded  against  as 
an  heir  of  Robert  Maddox,  but  only  as  the  executrix  of  Alexander  Maddox; 
that  as  such  heir  she  had  inherited  one-fourth  of  the  land;  and  that  the  judg- 
ment of  1879  should  be  enjoined,  or  so  modified  that  her  interest  derived  from 
Robert  might  be  allotted  to  her,  and  not  sold  subject  to  it.  It  had,  however, 
been  rendered  five  years  before.  She  was  individually  a  party  defendant  to 
the  suit.  It  proceeded  upon  the  ground  that  Alexander  Maddox  had,  as  ad- 
ministrator, obtained  the  most  of  his  brother  Robertas  estate,  and  that  then 
the  appellant  had  acquired  the  estate  of  Alexander,  including  that  acquired  by 
him  as  administrator.  The  assignment  of  errors  upon  the  former  appeal  was 
in  the  name  of  the  appellant  individually,  and  as  executrix.  It  substantially 
presented  the  same  question  as  does  this  pleading,  and  it  was  then  relied  upon 
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in  argument  by  her  counsel.    Beyond  doubt  the  judgment  was  not  void,  and 
the  question  is  res  Judicata, 

Turning  now  to  the  consideration  of  the  amended  answer  and  cross-petition 
offered  by  her  as  executrix,  we  find  that  it  avers  the  insolvency  of  the  appel- 
lees; sets  up  various  claims  against  them;  and  asks  that  they  be  audited,  and 
allowed  in  her  favor,  prior  to  any  distribution  of  the  estate  of  Kobert  Maddox. 
Among  them  is  one  for  compensation  to  her  for  caring  for  and  renting  out  his 
real  estate  since  the  death  of  Alexander  Maddox ;  another  for  taxes  thereon 
paid  by  her,  a  portion  of  which  accrued  prior  to  Alexander's  death,  and  the 
balance  during  the  time  the  appellant  was  in  charge  of  the  property ;  also  for 
her  attorney's  fees  in  this  suit,  and  in  another  suit  by  the  appellees  against 
her,  in  which  they  were  unsuccessful,  and  for  her  costs  in  it;  also  for  money 
advanced  by  her  in  September,  1874,  to  the  appellee  Artemesia  Durset;  for 
rent  of  a  house  occupied  by  her  since  the  death  of  Alexander  Maddox,  belong- 
ing to  the  appellant;  and  for  an  account  of  Alexander  Maddox  against  Rob- 
ert Maddox.  The  pleading  having  been  rejected  by  the  court,  its  averments 
upon  the  question  now  presented  must  be  taken  as  true.  Under  the  old  prac- 
tice, these  claims,  so  far  as  they  arose  subsequent  to  the  judgment  of  1879, 
could  not  furnish  ground  for  a  bill  of  review;  those  then  in  existence  might, 
upon  a  proper  state  of  pleading  and  facts.  Upon  the  affirmance  of  a  judgment 
by  this  court,  or  a  direction  from  it  to  enter  one  of  a  particular  character,  the 
lower  court  could  not  disobey  the  mandate.  It  was  imperative.  The  proper 
practice  was  and  is  to  file  the  mandate,  and  enter  a  judgment  accordingly; 
but  even  after  this  was  done  a  bill  of  review,  under  the  old  practice,  could  be 
maintiiined  upon  a  proper-state  of  case.  Newly-discovered  facts,  or  the  recent 
discovery  of  written  testimony  of  a  permanent  and  unerring  character,  would 
authorize  it.  Xo  error  could  be  relied  upon,  however,  which  might  have  been 
presented  and  decided  by  this  court  upon  the  appeal.  In  other  words,  if  the 
bill  was  of  such  a  character  that  it  would  have  authorized  a  review  and  vaca- 
tion of  a  judgment  after  the  expiration  of  the  term  at  which  it  was  rendered, 
then  it  was  maintainable  even  to  the  extent  of  avoiding  the  mandate  of  this 
court.  Denny  V  Wickliffe,  1  Mete.  (Ky.)216.  This  practice  and  these  princi- 
ples of  courts  of  equity  have  not  been  changed  by  the  Code  of  Practice,  although 
a  bill  of  review  eo  nomine  is  unknown  to  it.  Under  the  present  practice,  a 
judgment  that  has  been  affirmed  by  this  court,  or  which  has  been  rendered  in 
pursuance  of  its  mandate,  may  be  vacated  by  a  petition  in  the  lower  court; 
but  it  must  be  done  upon  some  of  the  grounds  enumerated  in  section  518, 
Civil  Code,  and  for  such  errors  as  could  not  be  noticed  by  this  court  upon  the 
appeal.  In  the  case  now  before  us  the  appellant  is  seeking  to  modify  or  an- 
nul, at  least  pro  tanto,  the  judgment  of  1879.  She  can  only  do  so  upon  some 
ground  which  then  existed,  and  which  is  embraced  by  the  Code  provision. 
Her  pleading  does  not  come  within  it.  It  sets  forth  none  of  the  grounds  upon 
which,  by  the  Code,  a  judgment  may  be  vacated  or  modified  after  the  expira- 
tion of  the  t«rm  at  which  it  was  rendered.  So  far  as  the  claims  asserted  in  it 
may  have  existed  when  or  before  the  judgment  was  rendered  in  1879,  no 
reason  is  given  why  they  were  not  then  asserted.  The  judgment,  and  its  sub- 
sequent affirmance  by  this  court,  ended  the  case,  subject  only  to  be  opened, 
and  the  litigation  continued,  in  this  particular  case,  upon  some  of  the  grounds 
provided  by  the  Code.  Unless  this  were  the  rule,  a  suit  might  be  protracted 
almost  without  end.  The  appellant  appears  to  rely  upon  the  insolvency  of  the 
appellees  as  a  ground  for  annulling  or  modifying  the  judgment.  Indeed,  this 
is  the  only  reason  presented.  Whether  by  an  independent  action  she  could 
have  made  her  claims  available  as  against  the  judgment  against  her  is  not  now 
a  question  before  us,  as  such  mode  of  proceeding  was  not  adopted.  In  sup- 
port of  these  views,  see  McLean  v.  Niaoon,  18  B.  Mon.  768 ;  Speak  v.  Mat- 
tingly,  4  Bush,  810;  and  Scott  v.  ScotVa  Ex'r,  9  Bush,  174.  Judgment  af- 
firmed. 
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Saunders  v.  Moore. 
(Court  of  Appeals  of  Kentucky.    March  17, 1888.) 

1.  EjBCTMBiTT— Title  to  Support— Sufficienct. 

Defendant  in  ejectment  claimed  under  an  adverse  possession  of  20  Tears,  and  it 
appeared  that  his  vendors  of  part  of  the  land  were  in  possession  before  him.  Plain- 
tiff introduced  evidence  that  defendant,  after  entering  upon  the  land,  agreed  to 
hold  it  as  tenant  of  plaintiff^s  vendor  and  on  good  title  being  made  to  purchase  from 
him.    Meldy  that  a  verdict  for  defendant  will  not  be  disturbed  on  appeaL 

2.  Same. 

Where  defendant  in  ejectment  claimed  under  an  adverse  possession  for  20  years, 
plaintiff  may  recover  upon  showing  that  defendant,  after  entering  upon  the  land  in 
controversv,  agreed  to  hold  as  tenant  of  plaintUTs  vendor  until  the  latter  could  se- 
cure a  perfect  title  and  then  purchase  of  aim. 

Appeal  from  circuit  court,  Washington  county. 

This  Wiis  an  action  of  ejectment  by  Daniel  Saunders  against  William  Moore. 
Saunders  alleged  that  Moore,  having  entered  upon  the  land  in  controversy  in 
1852,  without  any  right  to  its  possession,  subsequently  agreed  with  Veach, 
who  then  owned  it,  to  hold  the  land  as  Yeach's  tenant,  and  to  purchase  it 
from  him  when  he  obtained  a  perfect  legal  title;  that  Veach  did  not  perfect 
his  title  until  1869,  when  be  conveyed  the  land  to  plaintiff,  Saunders,  and  that 
Moore  then  acknowledged  his  tenancy  to  him,  (Saunders,)  and  afterwards  had 
offered  to  buy  it  from  him.  Moore  denied  that  be  bad  ever  agreed  to  hold  as 
tenant  to  Yeach  or  Saunders,  and  said  that  the  alleged  attempt  of  his  to  pur- 
chase of  Saunders  was  an  attempt  to  compromise  their  controversy.  Moore 
claimed  title  to  all  the  land  by  reason  of  19  or  more  years  of  actuid  adverse 
occupancy,  and  claimed  also  that  he  had  purchased  part  of  it  from  its  lawful 
owners ;  Veach,  the  plaintiff's  vendor,  having  written  the  deeds  of  conveyance 
for  him.  The  action  was  instituted  in  1871,  and  in  1875  there  was  a  verdict 
and  judgment  for  the  defendant,  which  was  reversed  by  the  court  of  appeals; 
and  a  second  trial  being  had,  there  was  another  verdict  and  judgment  for  de- 
fendant From  this  last  judgment  Saunders  appeals.  The  court  instructed  the 
jury  that  if  they  believed  "defendant  entered  on  the  land  in  controversy  under 
an  agreement  with  Veach  to  hold  the  land  for  Veach  until  Veach  could  complete 
his  title,  and  that  he  would  then  buy  it  from  him,  or  that  defendant,  after  he  had 
entered  upon  said  land,  made  such  agreement  with  Yeach,  then  the  defendant 
is  estopped  from  denying  the  title  of  Saunders,  who  is  Veach*s  vendee. 
*  *  *"  Saunders  objected  to  this  instruction,  because  it  required  the  jury 
to  believe  not  only  that  Moore  agreed  to  hold  as  Yeach's  tenant,  but  that  he 
agreed  to  hold  as  such  tenant  until  Yeach  could  complete  his  title,  and  then  ^ 
to  purchase  of  him. 

T,  C,  Bell,  for  appellant.    Samuel  Avritt  and  John  W.  Lewis,  for  appellee. 

Prtob,  G.  J.  This  is  the  second  time  this  case  has  been  brought  here  for 
revision.  The  real  and  in  fact  the  only  controversy  in  this  case  is,  whether 
or  not  the  appellee  entered  upon  the  land  in  dispute— or  having  entered,  agreed 
to  hold — as  the  tenant  of  the  vendor  of  the  appellant.  This  action  was  insti- 
tuted in  the  year  1871,  and  on  the  first  trial,  a  judgment  having  been  rendered 
for  the  appellee,  an  appeal  was  taken  resulting  in  a  reversal,  for  the  reason 
that  the  court  below  refused  to  tell  the  jury  that  if  the  appellee  entered  aa 
tenant  of  appellant's  vendor,  or,  after  entering,  agreed  to  hold  under  his  title, 
he  could  not  under  the  facts  proven  deny  his  landlord's  title  or  that  of  his 
vendor.  On  the  return  of  the  cause,  the  evidence  being  in  substance  the  same 
as  on  the  former  trial,  a  verdict  and  judgment  was  again  rendered  for  the  de- 
fendant. It  is  urged  by  the  appellant  that  the  court  failed  to  follow  the  law 
as  directed  in  the  former  opinion,  and  also  erred  in  refusing  to  instruct  the 
jury  as  asked  by  him. 
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It  is  evident  that  neither  party  haa  made  out  a  perfect  title,  and  the  appel- 
lee, having  been  in  the  actual  possession  of  this  land  for  more  than  20  years 
prior  to  the  bringing  of  this  action,  claiming  it  as  he  alleges  as  his  own,  the 
only  inquiry  to  be  considered  is  as  to  the  manner  of  his  holding  after  he  en- 
tered upon  and  took  tlie  actual  possession.  There  is  no  pretense  that  the  ap- 
pellee entered  upon  the  land  as  the  tenant  of  the  vendor  of  the  appellant;  but 
having  gone  on  the  land  without  right,  he  agreed  with  Yeach  to  hold  the  land 
as  his  tenant,  and  to  purchase  it  from  him,  Yeach,  as  soon  as  the  latter  ob- 
tained title  from  the  heirs  of  Willis;  Yeach  holding  Willis'  bond  for  title.  The 
testimony  of  more  than  one  witness  establishes  this  agreement  and  that  of 
others  showing  an  offer  by  the  appellee  to  purchase  the  land  from  him  after 
he  (the  appellant)  purchased  it  from  his  father-in-law,  Yeach.  The  evidence 
makes  a  strong  case  as  to  the  existence  of  the  tenancy,  and  the  recognition  by 
the  appellee  of  Yeach  as  his  landlord*  Moore  denies  the  tenancy  and  also  the 
agreement  to  hold  for  Yeach,  and  says  the  offer  to  purchase  was  in  the  nature 
of  a  compromise.  It  is  a  singular  but  admitted  fact  that  Moore  has  been  in 
the  actual  possession  of  this  land  for  over  30  years;  that  he  paid  the  taxes  upon 
it  for  20  years,  and  remained  there  unmolested  until  this  action  was  brought 
in  1871.  While  on  the  land,  he  purchased  it  of  other  claimants,  or  a  part  of  it, 
and  Yeach  wrote  the  bond  for  title.  He  exhibited  deeds  and  patents  covering 
the  land  that  were  hostile  to  the  title  of  the  plaintiff,  and  while  objections 
were  urged  to  the  teetimbny  as  to  the  boundary  embraced  by  them,  we  see  no 
reason  why  they  were  not  competent  to  show  an  adverse  c^m,  as  well  as  an 
adverse  holding.  The  land  was  termed  by  some  as  '* congress  land,"  and 
when  the  appellee  settled  upon  it  it  was  in  a  wild  state,  and  subject  to  the 
depredations  of  trespassers.  There  are  many  facts  established  inconsistent 
with  the  claim  that  appellee  was  holding  under  the  plaintiff's  title ;  and  if  the 
instructions  were  prof^r,  this  case  should  be  affirmed. 

A  number  of  instinictlons  were  asked  by  both  sides  and  refused,  and  some  of 
them  were  unobjectionable.  Still  the  court,  on  its  own  motion,  gave  the  jury 
such  instructions  as  embraced  the  law  of  the  case.  The  court  told  the  j  ury  that 
if  the  appellee,  after  entering  on  the  land,  agreed  with  Yeach  that  he  would  hold 
the  land  for  Yeach  until  he  completed  his  title,  and  then  buy  it  from  him, 
then  the  defendant  is  estopped  to  deny  Yeach' s  title,  and  they  must  find  for 
the  plaintiff.  This  instruction  is  objected  to,  because  it  sought  out  from  the 
testimony  particular  facts  proven,  and  makes  the  recovery  depend  on  the  truth 
or  falsity  of  such  facts.  If  objectionable,  it  seems  to  us  the  instruction  is 
more  objectionable  to  the  defendant  than  the  plaintiff,  as  the  very  facts  re- 
cited in  the  instruction  are  those  proven  by  the  plaintiff  or  his  witness,  and 
upon  which  his  recovery  depends.  The  instruction  given  by  the  court  follows 
the  instruction  asked  by  plaintiff.  The  instruction,  by  plaintiff  told  the  jury 
that  if  the  defendant  occupied  the  land  under  an  agreement  to  hold  it  for  Yeach, 
then  Moore  held  as  tenant,  and  is  estopped  from  denying  his  title,  and  must 
restore  the  possession.  It  is  clear  that  the  appellee  made  no  entry  under 
Yeach,  and  equally  clear  that  if  no  agreement  was  made  after  he  entered  to 
hold  under  Yeach,  that  this  verdict  was  right.  This  was  the  only  issue  or  fact 
to  be  established,  and  the  subsequent  conduct  of  the  appellee  as  to  his  offer  to 
buy  was  evidence  to  show  that  such  an  agreement  was  made.  The  agreement 
was  proven,  and  the  subsequent  acts  of  Moore  offered  to  confirm  its  truth. 
The  jury  believed  Moore,  and  rejected  the  testimony  offered  by  the  plaintiff. 
Mc>ore's  testimony  was  strengthened  by  his  long  continued  possession;  by  the 
payment  of  taxes  for  20  years  or  longer;  by  a  possession  of  the  land  in  his 
vendors  prior  to  his  entry  upon  the  land  in  the  year  1851.  He  went  there  in 
1851,  and  was  there  when  this  suit  was  brought  in  1871;  he  paid  no  rents; 
there  was  no  cultivation  of  the  l^nd  by  the  appellant's  vendor;  no  act  reduc- 
ing it  to  possession;  no  claim  asserted  hostile  to  Moore's  but  a  loose  convert 
dation  conducing  to  show  the  understanding  of  parties  as  to  the  mode  of 
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Moore's  holding.  There  are  many  facta  inconsistent  with  ownership  in  Yeach,. 
and  as  this  case  has  been  tried  a  second  time  resulting  in  a  second  verdict  for 
the  defendant,  we  are  not  disposed  to  disturb  it    Judgment  affirmed. 


EsTES  et  ux.  V.  MoIntosh  et  aL 

{Cofwrt  of  AppecUs  of  Kentucky.    March  37, 1888.) 

Action— Consolidation. 

Defendants  having  been  found  guilty  by  a  jnry  of  an  unlawful  entry  on  certain 
lands,  from  which  they  appeal,  cannot,  wnile  the  case  is  pendine  in  the  circuit 
court,  consolidate  such  action  with  an  equity  suit  to  quiet  their  UUe  to  the  land*, 
even  though  a  deed  to  one  of  them,  embracing  the  land  in  controversy,  is  produced* 

Appeal  from  circuit  court,  Estill  county. 

Action  by  James  C.  Estes  and  wife  against  Dudley  Mcintosh  and  others  to 
quiet  title  to  certain  lands.    Judgment  for  defendants,  and  plaintiffs  appeal.^ 
Ridddl  <&  Fluty,  for  appellants.    John  Bennett,  for  appellees. 

Prtor,  0.  J.  The  court  below  erred  in  consolidating  the  proceeding  un* 
der  the  warrant  of  forcible  entry  with  the  equitable  action  to  quiet  the  title.. 
The  appellees  had  instituted  the  warrant  for  the  unlawful  entry,  and  the  jury 
returned  a  verdict  of  guilty,  that  was  traversed,  and  taken  to  the  circuit  courts 
While  this  proceeding  was  pending,  the  present  action  was  instituted  by  the 
appellants,  who  had  been  found  guilty  of  the  unlawful  entry,  against  the  ap» 
pellees,  who  were  the  plaintiffs  in  the  warrant,  asking  the  chancellor  to  quiet 
their  possession,  and  to  consolidate  the  case  of  forcible  entry  with  the  equity 
action.  The  appellees,  as  the  proceedings  stood,  had  evidenced  their  right  of 
possession  at  least  by  the  verdict  in  the  country,  and  its  effect  could  not  be 
destroyed,  and  the  right  of  a  trial  by  jury  denied,  by  a  proceeding  in  equity 
on  the  part  of  the  appellants  to  quiet  their  claim  and  possession.  No  other 
ground  is  relied  on  giving  the  chancellor  jurisdiction  to  take  from  the  appel* 
lees  their  right  to  proceed  with  the  writ  of  forcible  entry.  The  case  was  sub- 
mitted without  any  proof  except  the  exhibition  of  a  deed  to  the  appellants,  or 
one  of  them,  embracing  the  land  in  controversy,  which  was  no  such  evidence 
of  the  possession  as  to  cause  the  chancellor  to  disregard  the  verdict  that  had 
been  rendered  finding  the  appellants  guilty  of  an  unlawful  entry  on  the  poe» 
session  of  the  appellees.  All  that  the  chancellor  has  done  is  to  dismiss  the 
petition,  and  remand  the  parties  to  a  trial  of  the  writ  of  forcible  entry.  The 
title  may  be  in  the  appellants,  and  the  possession  in  the  i^pellees,  or  some 
such  equitable  title  in  the  latter  as  would  prevent  a  recovery  by  the  one  hold- 
ing the  legal  title. 

The  judgment  below  was  proper  and  must  be  affirmed. 


Adkins  et  cU,  D.  Whalih. 

(Court  of  Appeals  of  KerUudky,    March  9Q,  1888.) 

Chakpbhtt  akd  Haintknanob— <)onvbtanoi  of  Land  Hxld  Advsbsblt. 

A  deed  was  made  by  several  joint  tenants  of  their  interest  in  land  to  a  stranser^ 
who  recon vey ed  the  entire  tract  to  another.  After  the  transfer,  and  while  the  last 
grantee  was  in  possession  of  the  land,  one  of  the  joint  tenants,  who  was  not  a  party 
to  the  first  deed,  conveyed  his  interest  to  a  third  party.  Held,  that  the  grantee  in 
possession  holds  adversely  to  the  joint  tenant  last  conveylne,  and  the  transfer  to 
the  third  party  was  void  under  Oen.  St.  E>.  c.  11,  g  2,  providiDg  that  all  sales  of 
land  of  which  any  person  at  the  time  has  adverse  possession  is  void.* 

Appeal  from  circuit  court,  Butler  county. 

^As  to  chainpertoas  contract,  see  Ckmrtrlght  v.  Bumes,  18  Fed.  Rep.  828,  and  notOL 
The  Holliday  Gase,  27  Fed.  Rep.  840,  and  note;  Fowler  v.  Callan,  ^N.  Y.)  7  N.  S.  Rep. 
171,  and  note;  Wlnslow  v.  Railroad  Co.,  (Iowa,)  82  N.  W.  Rep.  880;  Blaisdell  v.  Ahem,. 
(Mass.)  11 N.  S.  Rep.  681. 
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Action  by  E.  A.  Adkins  aqd  V.  A.  Borah  against  J.  11.  .Wbalin  to  liave  a 
certain  tract  of  land  divided  and  set  apart  to  plaintiffs.  Judgment  for  defend- 
ant, and  plaintiffs  appeal. 

Wm.  Wand,  for  appellants.    Helm  &  James  and  2?.  TT.  Hines,  for  appellee. 

Bennett,  J.  The  appellant  V.  A.  Borah,  as  one  of  the  children,  and  as 
administrator  of  George  M,  Borah,  deceased,  filed  his  petition  in  the  Butler 
circuit  court  for  the  purpose  of  settling  the  estate  of  said  deceased,  and  hav- 
ing his  land  sold  to  pay  his  indebtedness.  One  hundred  and  fifty  acr^fs  of  a 
tract  of  300  acres  of  land  belonging  to  said  deceased  was  sold  for  said  purpose. 
The  widow  and  children,  except  the  appellant  Borah,  of  the  deceased  remained 
in  the  possession  of  the  remaining  portion  of  said  tract.  The  appellant  Borah 
having  wasted  some  of  the  assets  of  his  decedent*s  estate,  he,  in  1856,  and 
after  the  sale  of  said  150  acres  of  land,  moved  to  the  state  of  Wisconsin,  where 
he  has  remained  ever  since.  In  1869  the  children  then  living  of  George  M. 
Borah,  except  the  appellant  V.  A.  Borah,  conveyed,  with  the  consent  of  their 
mother,  by  title  bond,  all  their  interest  in  the  remaining  150  acres  of  land,  to 
their  brothers,  C.  C.  and  G.  F.  Borah.  Afterwards  G.  F.  Borah  sold  his  half 
of  said  land  to  C.  C.  Borah.  Afterwards,  to-wit,  on  the  15th  day  of  October, 
1873,  C.  C.  Borah,  together  with  the  other  children  of  George  M.  Borah,  then 
living,  except  the  appellant  Boi*ah,  conveyed  by  deed  seven-eighths  of  said 
land  to  G.  H.  Borah,  (not  one  of  the  heirs.)  He,  in  1873,  conveyed  by  deed 
the  whole  of  the  150  acres  of  land  to  the  appellee,  J.  H.  Whalln.  He  imme- 
diately took  the  actual  adverse  possession  of  the  whole  tract  of  land,  claiming 
it  as  his  own.  In  1874,  while  the  appellee  was  in  the  actual  possession  of  the 
tract  of  land,  claiming  the  whole  of  it  adversely  to  all  the  world,  the  appel- 
lant Borah  conveyed  by  deed  one-eighth  of  it  to  the  appellant  Adkins.  In 
1885  the  appellants,  Borah  and  Adkins,  filed  their  joint  petition  in  the  But- 
ler circuit  court  against  the  appellee  for  the  purpose  of  having  the  said  tract 
of  land  divided  in  the  proportion  of  one-seventh  to  the  appellant  Adkins,  and 
six-sevenths  to  the  appellee.  They  alleged  m  their  petition  that  the  appellant 
Borah  in  fact  sold  to  the  appellant  Adkins  one-seventh  of  said  land,  but  by 
mistake  the  deed  called  for  one-eighth  only. 

Among  other  defenses,  the  appellee  relied  on  that  of  champerty.  If  this 
defense  is  available,  it  is  unnecessary  to  notice  the  others.  The  appellants 
contend  that  as  the  appellant  Borah  and  his  brothers  and  sisters  held  the  land 
in  joint  tenancy,  the  sale  by  the  brothers  and  sisters  of  their  interest  to  a 
stranger,  and  his  sale  of  the  whole  tract  to  another  stranger*  could  not  invest 
the  latter  with  such  an  adverse  possession  of  Y.  A.  Borah^s  interest  in  the 
land  as  to  defeat  his  vendee's  right  to  maintain  an  action  to  have  the  land  di- 
vided, and  the  interest  of  V.  A.  Borah  restored  to  his  vendee.  This  court,  in 
the  case  of  Busaell  v.  Doyle,  1  S.  W.  Hep.  604,  decided  that  a  sale  by  one  ten- 
ant in  common  to  his  co-tenant  of  his  undivided  interest  in  land,  which  was 
held  adversely,  was  not  champertous,  for  the  reason  that  each  joint  tenant  or 
tenant  in  common  owns  an  interest  in  the  entire  tract  of  land,  and  the  sale 
by  the  one  of  his  interest  to  the  other  introduces  no  stranger  to  the  title,  but 
simply  increases  his  interest  in  the  whole.  But  the  case  at  bar  is  not  like 
that  case;  for  the  brothers  and  sisters  of  V.  A.  Borah  sold  their  interest  in 
said  land  to  a  stranger  to  the  title,  and  he  sold  the  whole  land,  including  Y. 
A.  Borah^s  interest,  to  another  stranger  to  the  title;  and  the  latter,  pursuant 
to  said  purchase,  entered  upon  the  land  in  his  own  right,  and  was  holding 
the  actual  adverse  possession  of  the  whole  tract  at  the  time  the  appellant  Y. 
A.  Borah  sold  his  interest  to  the  appellant  Adkins,  who  was  also  a  stranger 
to  the  title.  The  policy  of  the  statute  against  champerty  is  to  prevent  Utiga- 
tion  by  prohibiting  the  sale  of  land,  adversely  held,  to  a  stranger  to  the  title. 
Tested  by  this  rule,  the  appellant  Adkins,  having,  as  a  stranger  to  the  title, 
purchased  Y.  A.  Borah's  interest  in  the  la^d,  while  the  appellee  was  in  the 

Digitized  by  VjOO^IC 


914  SOUTHWESTERN   REPORTER.  [Kj. 

adverse  possession  of  it,  he  having  also  purchased  as  a  stranger  to  the  title,  the 
appellants*  purchase  was  clearly  champertons,  and  therefore  void. 

But  it  is  contended  that  as  Y.  A.  Borah's  deed  conveyed  to  the  appellant 
Adkins  only  one-eighth  interest  in  said  land,  and  as  Y.  A.  Borah  owned  one- 
seventh  interest  therein,  the  difference  should  have  heen  allotted  to  him.  It 
is  a  sufficient  answer  to  this  proposition  to  say  that  the  appellants,  Adkins  and 
Borah,  allege  in  their  petition  that  Borah  in  fact  sold  to  Adkins  one-seventh  in- 
terest in  said  land,  and  that  the  recital  in  the  deed  should  have  been  one-sev- 
enth instead  of  one-eighth  interest;  and  they  ask  tliat  one-seventh  interest 
be  allotted  to  Adkins.  As  the  court,  therefore,  was  called  upon  to  correct  the 
deed,  and  to  effectuate  a  champertous  sale  of  Borah's  entire  interest  in  thA 
land,  the  dismissal  of  the  appellants'  petition  as  to  Borah's  entire  interest  was 
proper.    The  judgment  of  the  lower  court  is  affirmed. 


Louisville  &  N.  R.  Co.  v.  Ck)NNELLT. 
(Court  of  AppeaU  of  Kentucky,    March  31, 1888.) 

1.  Apphai>-R«vikw— Verdict— EviDBNOi  to  Sustain. 

A  judgment  will  not  be  reversed,  unless  there  is  palpable  error  in  the  instracttoos 
given,  where  the  jury  on  more  than  one  trial  return  the  same  verdict,  which  is  ap- 
proved by  the  trial  jadge,  although  on  the  evidence  this  court  would  reach  a  con- 
olusion  opposite  to  that  of  the  jury. 

%,  TaiAir-lNSTBUcnoHs— CoNSTRUonoN  AB  ▲  Wholi. 

In  an  action  for  damages  for  injuries  received  on  a  railway,  an  instruction  given 
at  the  request  of  plaintiff,  basing  his  right  of  recovenr  on  the  negligence  of  deiend- 
ant  alone,  is  not  objectionable  because  it  does  state  that,  if  plaintiff  contributed  to 
the  injury  by  his  own  neglect,  he  could  not  recover,  where  the  effect  of  oonUrU>a- 
tory  negligence  is  fully  presented  in  instructions  given  at  request  of  defendant. 

Appeal  from  circuit  court,  Kenton  county. 

This  was  an  action  by  Edward  Connelly  against  the  Louisville  &  Nashville 
Railroad  Company  to  recover  damages  for  personal  injuries  indicted  upon  him 
by  a  train  of  the  defendant.  Verdict  and  Judgment  fot  plaintiff,  and  defend- 
ant appeals. 

Wm.  Lindsay,  for  appellant.     O^Hara  eft  Bryan,  for  appellee. 

Pbtob,  C.  J.  This  case  has  gone  to  the  jury  as  often  as  three  times  upon 
issues  of  fact,  and  there  must  t^  an  end  to  the  litigation.  On  the  first  trial 
the  jury  failed  to  agree.  The  second  trial  resulted  in  a  verdict  for  the  appel- 
lee, that  was  brought  to  this  court,  and  reversed,  and  on  the  return  of  the  case 
it  was  again  passed  on  by  the  jury,  and  a  verdict  again  returned  for  the  ap- 
pellee. It  is  apparent,  therefore,  that  the  testimony  authorized  a  verdict  for 
the  plaintiff,  and  while  there  is  much  testimony  on  the  part  of  the  appellant, 
and  perhaps  the  weight  of  it,  this  court  should  beoareful  not  to  interfere  wltM 
a  verdict  that  has  i^n  more  than  once  passed  on  by  the  triers  of  the  facts, 
and  their  verdict  each  time  approved  by  the  trial  court.  The  witnesses  being 
present  and  examined  in  the  presence  of  the  jury  and  the  presiding  judge,  the 
bearing  and  manner  of  each  in  detailing  what  he  knows  often  fixes  with  the 
jury  the  weight  to  be  attached  to  the  statement  made  by  the  witness  in  mak- 
ing up  their  verdict,  and  this  court  should  be  reluctant  to  send  the  case  back 
for  another  trial  unless  there  has  been  a  palpable  error  on  the  part  of  the  court 
in  the  instructions  given. 

This  is  a  case  where  there  was  a  collision  between  a  freight  train  of  the  Louis- 
ville &  Nashville  Railroad  and  a  hand  car  on  the  Kentucky  Central  at  a  point 
where  the  roads  cross  at  or  near  the  town  of  Milldale  in  the  county  of  Kenton. 
There  were  only  two  questions  presented  in  this  case  to  be  determined  by  the 
jury:  One  is,  as  propounded  by  the  plaintiff,  did  the  injury  complained  of  re- 
sult from  the  negligence  of  the  appellant's  employes?  The  second  is,  as  pro- 
pounded by  the  defendant,  was  the  injury  the  result  of  appellee's  own  neglect* 
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and  sucYte  that  ordinary  care  and  prudence  on  the  part  of  the  appellant  could 
have  prevented?  The  appellee,  together  with  other  laborers,  had  been  work- 
ing on  the  Kentucky  Central  Railroad,  and  in  the  evening,  when  returning 
from  their  labor  on  their  way  to  Covington  on  a  hand  car,  going  at  the  rate 
of  four  or  five  miles  an  hour,  was  run  over  by  the  steam  car  of  the  appellant 
at  the  crossing,  and  seriously  injured.  It  appears  that  the  steam  esCt  was  run- 
ning but  little,  if  any,  faster  than  the  hand  car,  and  had  stopped  at  a  station 
about  200  yards  from  the  crossing.  There  were  two  hand  cars  on  the  Ken- 
tucky Central,  filled  with  men  going  in  the  same  direction,  and  it  was  on  the 
hindmost  car  that  appellee  was  injured.  It  is  plain  that  the  hands  on  these 
cars  were  not  aware  of  the  danger,  and  were  approaching  the  crossing  at  a  rate 
of  speed  not  unusual.  They  heard  no  train  approaching  on  appellant's  road, 
nor  did  they  hear  the  blowing  of  a  whistle  or  the  ringing  of  a  bell;  and,  while 
the  weight  of  the  testimony  conduces  to  show  that  these  signals  were  given, 
there  is  proof  conducing  to  show,  by  one  witness  at  least,  and  that  not  of  a 
negative  charactei:,  that  no  such  signals  in  fact  were  given.  A  witness  who 
was  on  the  steam  car  says  that  no  signals  were  made,  and  it  may  well  be  as- 
sumed, from  the  testimony,  that,  after  the  train  stopped  to  put  off  some  par- 
ties about  200  yards  distant  from  the  crossing,  it  approached  that  point  on 
its  way  to  Newport  without  giving  any  warning  to  those  approaching  the 
crossing  from  the  Kentucky  Central  road.  The  engineer  did  not  even  see  the 
first  hand  car  Ihat  passed,  and,  while  his  statements  in  that  regard  explain 
the  reason,  the  entire  question  was  with  the  jury  on  the  question  of  diligence, 
and  we  are  not  disposed  to  disturb  the  verdict  for  want  of  evidence  to  sup- 
port it. 

We  perceive  no  objection  to  the  instruction  No.  1  asked  by  the  appellee, 
basing  his  right  of  recovery  on  the  ground  alone  of  negligence  on  the  part  of 
the  appellant.  His  cause  of  action  originated,  as  alleged,  from  the  want  of 
care  on  the  part  of  the  employes  of  the  appellant,  and  it  was  not  required, 
from  the  appellee's  theory  of  the  case,  that  any  qualiOcation  should  have  been 
made  by  the  court,  in  giving  that  instruction,  to  the  effect  that,  if  appellee  by 
his  own  neglect  contributed  to  or  caused  the  injury,  he  could  not  recover. 
This  constituted  the  defendant's  theory  of  the  case,  and  the  main  ground  of 
defense.  That  defense  is  embodied  in  instruction  No.  1  asked  by  the  defend- 
ant, by  which  the  jury  was  told,  in  substance,  that,  if  the  negligence  of  the 
plaintiff  caused  the  collision  resulting  in  the  injury,  the  verdict  must  be  for 
the  defendant,  *' unless  they  further  believe,  from  the  evidence,  that  the  em- 
ployes of  the  defendant  managing  the  train  saw.  or  could  have  seen  with  or- 
dinary care,  the  perilous  condition  of  the  plaintiff,  and  could  have  prevented 
the  injury  by  the  exercise  of  ordinary  care. "  The  law  of  the  case  was  in  this 
manner  asked  by  counsel  for  the  appellant,  and  in  conformity  with  the  opin- 
ion of  this  court  rendered  at  the  first  hearing. 

Whether  or  not  the  concurrent  negligence  of  the  two  parties  contributed  to 
or  caused  the  injury  was,  we  think,  fully  presented  by  the  instructions,  and 
the  jury  told  that,  if  the  plaintiff's  own  act  caused  it  or  contributed  to  the  ac- 
cident, he  could  not  recover  unless  the  defendant,  seeing  the  peril,  or  by  or- 
dinary diligence  could  have  seen  it,  could  have  by  exercising  a  like  degree  of 
care  avoided  the  collision.  It  is  apparent  that  a  train  of  cars  propelled  by 
steam  should  be  held  to  a  greater  degree  of  care,  when  approaching  such  a 
crossing,  than  would  be  applied  to  an  ordinary  hand  car  on  which  laborers  are 
transferred  from  one  part  of  the  road  to  th4  other.  The  one  being  more  dan- 
gerous than  the  other,  signals  tliat  give  warning  of  its  approach  are  required 
in  case  of  cars  propelled  by  steam,  while  as  to  ordinary  hand  cars,  going  at  a 
speed  of  three  or  four  mUes  an  hour,  but  little,  if  any,  danger  is  to  be  appre- 
hended from  those  crossing  the  line  of  the  track.  The  appellee  had  the  right 
to  pass  this  crossing,  and,  it  may  be  said,  is  to  be  treated  as  the  traveler  upon 
an  ordinary  highway  passing  over  the  track^  of  a  railway,  as  it  si^ema  to  us 
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these  laborers  should  not  be  held  to  the  exercise  of  a  greater  degree  of  care. 
But  whether  so  or  not,  as  it  is  not  material  to  the  controversy  to  decide  it,  we 
think  the  jury  could  not  have  been  misled  by  the  instructions,  and  the  real 
question  at  last  is,  does  the  evidence  support  the  verdict? 

This  court  in  Doraey  v.  DoTierty,  3  Litt.  448;  Qore  v.  Rosa^  2  B.  Mon.  299; 
Ross  v.  Ross^  5  B.  Mon.  20,  held  in  effect  that  a  new  trial  ought  not  to  be 
granted  because  a  higher  court  would  have  decided  otherwise  on  the  facts, 
when  a  jury  and  the  trial  judge  have  passed  upon  the  merits,  having,  as  is  or- 
dinarily the  case,  a  knowledge  of  the  parties,  the  witnesses,  and  the  circum- 
stances attending  the  trial.  Where  the  court  has  misdirected  the  jury  by  an 
erroneous  instruction,  a  different  rule  will  prevail,  but  a  mere  semblance  of 
error  that  could  not  have  controlled  the  verdict  ought  not  to  be  seized  on  to 
disturb  the  finding  of  fact  in  a  case  where  there  have  been  three  trials  by  jury, 
and  not  one  of  the  three  resulting  in  favor  of  the  party  complaining. 

The  judgment  below  is  therefore  atlirmed. 


Beadles  et  al.  v.  Jones  et  ah 

(Court  of  Appeals  of  Kentucky.    March  31, 18S8.) 

Fraudulent  Conveyances — Action  to  Set  Aside — ^Return  of  Nulla  Bona. 

An  action  to  set  aside  an  alleged  fraudulent  conveyance,  and  subject  the  property 
conveyed  to  the  satisfaction  of  plaintiff^s  debt  against  the  grantor,  cannot  be  main- 
tained where  no  attachment  on  the  ground  of  non-residence  has  been  levied,  unless 
an  execution  issued  on  a  personal  judgment  against  the  debtor  has  been  returned 
nulla  boncu 

Appeal  from  circuit  court,  Graves  county. 

Beadles,  Wood  &  Co.,  plaintiffs,  brought  this  suit  against  H.  P.  Jones,  his 
wife,  and  infant  children,  and  G.  W.  Wilson,  defendants,  to  recover  judg- 
ment on  a  promissory  note  made  by  Jones  &  Wilson,  and  to  set  aside  as 
fraudulent  a  deed  of  conveyance  of  land  from  Jones  to  his  wife  and  children, 
and  to  subject  same  to  payment  of  plaintiffs^  demand.  The  petition  alleged 
that  Jones  &  Wilson  had  executed  a  note  to  plaintiffs  in  1875;  that  they  had 
.  paid  no  part  of  it;  that  Jones  in  1877  had  conveyed  a  tract  of  land  to  his  wife 
and  children  without  any  consideration  being  paid,  and  for  the  purpose  of  de- 
frauding his  creditors.  There  was  a  prayer  for  judgment  for  amount  of  the 
note,  and  that  the  conveyance  above  mentioned  be  set  aside,  and  land  sub- 
jected to  satisfy  the  judgment.  No  attachment  for  the  land  was  asked,  nor 
did  plaintiffs  aver  that  they  had  ever  caused  execution  to  issue  against  Jones 
&  Wilson  on  which  there  had  been  a  return  of  niUla  bona.  Jones  &  Wilson, 
by  their  answer,  contested  claim  of  plaintiff,  and  the  Infant  defendants  an- 
swered through  a  guardian  ad  litem.  There  was  a  personal  judgment  ren- 
dered against  Jones  &  Wilson  and  it  was  further  adjudged  *'that  the  plain- 
tiffs' petition,  so  far  as  the  same  seeks  to  set  aside  the  deed,  and  subject  the 
land  named  in  plaintiffs'  petition,  be  dismissed  without  prejudice. "  Plaintiffs 
appeal  from  this  judgment  so  far  as  it  dismissed  their  petition. 

A.  R.  Boone,  for  appellants.     W.  W.  2'ice,  for  appellees. 

Lewis,  J.  In  an  action  to  set  aside  an  alleged  fraudulent  conveyance,  and 
subject  the  property  conveyed  to  satisfy  the  plaintiffs  debt  against  the  gran- 
tor, when  no  attachment  on  the  ground  of  non-residence  has  been  levied,  a 
general  demurrer  should  be  sustained  to  the  petition  if  there  has  not  been  pre- 
viously a  personal  judgment  against  the  debtor,  and  an  execution  thereon,  re- 
turned **no  property  found."  Or  if  the  allegations,  being  controverted  in  the 
answer,  are  not  sustained  by  the  proof,  the  action  must  be  dismissed.  Ko  de- 
murrer to  the  petition  was  filed  in  this  case,  though  if  filed  it  would  and  ought 
to  have  been  sustained:  nor  were  the  allegations  of  the  plaintiffs  denied ;  nev- 
ertheless the  action  was,  we  think,  properly  dismissed,  for  all  the  defendants 
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to  whom  the  property  was  conveyed,  except  one,  are  infants,  and  they  did  not, 
nor  could  waive  any  right  or  any  ground  of  defense  they  had,  by  their  failure, 
or  the  failure  of  their  guardian  ad  litetn  to  answer  or  demur.  But  it  was  the 
duty  of  the  lower  court  (as  it  did  do)  to  dismiss  the  action  as  if  the  demur- 
rer had  been  duly  filed,  and  for  the  additional  reason  of  a  failure  of  proof  to 
sustain  the  allegations,  Just  as  if  they  had  been  controverted.  Judgment  af- 
firmed. 


Hill  v.  Phillips'  Adm*r  et  al, 
{C&wrt  of  Appeals  of  Kentucky,    April  8, 188S.) 

1.  Equitt— Practicb— Transfbb  to  Law  Docket. 

Under  Civil  Code  Ky.  §  12,  providing  that  "in  an  equitable  action  *  *  *  either 
party  may  by  motion  have  the  case  transferred  to  the  ordinary  docket  for  the  trial  of 
any  issue  concerning  which  he  is  entitled  to  jury  trial,  but  either  party  may  require 
every  equitable  issue  to  be  disposed  of  before  such  transfer, "  the  issue  as  to  the 
value  of  an  attorney's  services  is  transferable  to  the  ordinary  docket,  to  be  tried  by 
jury,  in  an  action  to  enforce  his  lien,  and  recover  for  professional  services ;  the 
equitable  issue  as  to  lien  depending  upon  the  result  of  the  legal  issue  as  to  the  value 
of  the  services. 

2.  Same— TaiAii  by  Jubt— Vbbdict. 

Where  an  issue  is  tried  by  a  jury  in  accordance  with  Civil  Code  Ky.  S 12,  providing 
that  in  an  equitable  action  any  issue  concerning  which  either  party  is  entitled  to  a 
jury  trial  may  be  transferred  to  the  ordinary  docket  for  trial  by  jury,  the  verdict  is 
conclusive  between  the  parties,  unless  the  court,  upon  a  motion  for  a  new  trial,  is 
satisfied  that  it  is  palpably  against  the  weight  of  evidence. 

Appeal  from  circuit  court,  Bullitt  county. 

This  was  an  action  in  equity  by  C.  S.  llill,  appellant,  against  D.  W.  Phil- 
lips' administrator  and  others,  appellees,  to  recover  lor  proft-ssional  services 
rendered,  and  to  enforce  his  lien  as  attorney. 

H.  W.  Rives,  for  appellant.     Rotcntree  <&  Lisle,  for  appellees. 

Bennett,  J.  D.  W.  Phillips  having  died  leaving  an  estate  worth  about 
$140,000,  and  the  probate  of  his  will  having  been  resisted,  there  arose  a  pro- 
tracted and  ably  contested  litigation  over  the  probate  of  said  will,  which  liti- 
gation was  finally  terminated,  on  appeal,  by  this  court.  After  the  termina- 
tion of  the  litigation,  the  appellant,  one  of  the  leading  attorneys  of  the  appeln 
lees, — ^the  successful  parties  in  said  litigation, — presented  his  account  for 
$10,000  for  his  services  as  attorney.  The  appellees  paid  $5,000  of  the  ac- 
count, but  refused  to  pay  the  balance,  because,  in  their  opinion,  it  was  ex- 
cessive. Thereupon  the  appellant  instituted  this  action  in  equity  in  the 
Marion  circuit  court  against  the  appellees  to  recover  the  said  sum  of  $5,000, 
and  to  enforce  his  lien  as  attorney  on  the  estate  involved  in  the  will  contest. 
The  appellees  answered,  denying  that  the  appellant's  services  were  worth  ex- 
ceeding $5,000,  which  they  had  paid.  The  case  was  transferred  to  the  Bullitt 
circuit  court.  That  court,  over  the  objections  of  the  appellant,  but  at  the  in- 
stance of  the  appellees,  transferred  the  issue  made  by  the  pleadings  as  to  the 
value  of  the  appellant's  services  as  attorney  to  the  ordinary  docket,  to  be  tried 
by  a  jury.  The  jury  trial  resulted  in  a  verdict  of  $2,000  for  the  appellant. 
The  circuit  court  having  overruled  the  appellant's  motions  to  set  aside  the  or- 
der transferring  tlie  issue  to  the  ordinaiy  docket  and  the  verdict  of  the  jury, 
and  to  render  judgment  for  him  for  the  full  amount  claimed,  notwithstanding 
the  verdict  of  the  jury,  he  has  appealed  to  this  court. 

Section  12  of  the  Civil  Code  provides:  "In  an  equitable  action,  properly 
commenced  as  such,  either  party  may  by  motion  have  tlie  case  transferred  to 
llie  ordinary  docket  for  the  trial  of  any  issue  concerning  which  he  is  entitled 
to  a  jury  tilal;  but  either  party  may  require  every  equitable  issue  to  be  dis- 
posed of  before  such  transfer."  The  latter  clause  of  the  section  supra  has 
reference  to  such  equitable  issues  as  must  be  determined  in  the  case,  the  de- 
termination of  which  may  settle  the  rights  of  the  parties.     But  if  the  equitable 


Digitized  by  VjOOQIC 


918  SOUTH W£STBRN   BEPOBTBR.  [Kj. 

issnes  depend  apon  the  deciaion  of  the  legal  issues,  then  the  latter  clause  of 
said  section  does  not  prevent  a  transfer  of  the  legal  issues  to  the  ordinary 
docket  in  order  that  they  may  be  tried  first.  To  iUustrate,  suppose  the  ven- 
dee of  a  tract  of  land  should  set  up  as  a  defense  to  an  action  in  equity  by  the 
vendor  to  enforce  his  lien  on  the  land  for  the  unpaid  purchase  money,  that  the 
land  was  covered  by  an  adverse  paramount  title,  and  he  seeks  a  rescission, 
and  damages  for  improvements,  etc.  In  such  a  case  the  equitable  issue  is 
whether  there  shall  be  a  rescission;  the  legal  issue  is  that  of  damages,  etc.  It 
will  be  seen  at  once  that  the  legal  issue  depends  upon  the  decision  of  the 
equitable  issue.  If  the  equitable  issue  is  determined  against  the  defendant, 
his  right  to  damages  is  settled  against  him ;  or  if  the  issue  is  settled  in  his 
favor  in  whole  or  in  part,  then  the  legal  issue  may  be  transferred  to  the  ordi- 
nary docket,  to  be  tried  by  a  jury.  On  the  other  hand,  if  a  mortgagor  should 
defend  an  action  by  his  mortgagee  to  enforce  his  lien  upon  the  ground  that  he 
had  paid  the  debt,  in  such  a  case  the  mortgagee's  right  to  enforce  his  lieu 
would  depend  upon  the  existence  of  the  debt,  and,  that  fact  being  a  legal  issue, 
the  case  should  upon  the  motion  of  either  party  be  transferred  to  the  ordinary 
docket  to  be  tried  by  a  jury.  These  illustrations  serve  to  explain  the  meaning 
of  the  section  of  the  Code  we  are  considering,  the  meaning  of  which  is  tliat  it 
the  equitable  issues  must  be  tried  in  order  to  determine  the  rights  of  the  par- 
ties, then  the  legal  issues  depending  upon  the  result  of  the  equitable  issues 
should  not  be  transferred  to  the  ordinary  docket  until  the  equitable  issues  are 
tried,  but  if  the  equitable  issues  depend  upon  the  result  of  the  legal  issues, 
then  the  latter  should  be  transferred,  upon  motion,  to  the  ordinary  docket,  to 
be  first  tried  by  a  jury. 

In  the  case  at  bar,  the  appellant's  lien,  if  any  he  had,  depended  upon  the  re- 
sult of  the  legal  issue  as  to  the  value  of  his  services.  The  appellees  contended 
that  he  had  been  paid  the  full  value  of  his  services.  The  issue  was  one  of 
fact,  which  was  to  be  determined  by  common-law  principles.  Either  party 
had  the  right  to  have  the  issues  settled  by  a  jury;  therefore  the  circuit  court 
did  right  in  transferring  the  issue  to  the  ordinary  docket,  to  be  tried  by  a  jury. 
See  Meek  v.  McCcUl,  80  Ky.  375.  In  a  case  of  purely  equitable  cognizance, 
the  chancellor  has  the  discretionary  power  to  direct  an  issue  of  fact  to  be  tried 
by  a  jury,  and  their  verdict  is,  generally  speaking,  treated  by  the  chancellor 
as  conclusive  between  the  parties;  but  it  is  not  necessarily  conclusive,  for  the 
reason  that  the  chancellor  simply  seeks  the  advice  of  the  jury  to  aid  him  in 
coming  to  a  correct  conclusion  on  a  mooted  question  of  fact.  But  this  prin- 
ciple does  not  apply  where  there  is  a  distinct  legal  issue  made  in  an  equitable 
action,  for  the  reason  that  the  twelfth  section  of  the  Code  gives  either  party 
the  right  to  have  such  issue  tried  by  a  jury;  and  their  verdict,  as  in  ordinary 
jury  trials,  is  conclusive  between  the  parties,  unless  the  court,  upon  a  motion 
for  a  new  trial,  is  satisfied  that  it  is  palpably  against  the  weight  of  evidence. 
While  the  appellant's  contention  as  to  the  value  of  his  services  was  supported 
by  strong  evidence,  yet  there  was  evidence  equally  as  creditable  and  positive 
before  the  jury  that  sustained  their  cunclusion  as  to  the  value  of  the  appel- 
lant's services.     The  judgment  is  aliii  nieil. 


Smith  v.  Price. 

{Court  of  Appeals  of  Kentucky,    April  3, 1888.) 

Ejecttment— Pleading — Insufficient  Description. 

A  petition  for  the  recovery  of  real  estate,  after  describing  by  metes  and  bounds  a 
tract  of  land  containing  150  acres,  recited  that  defendants  held  possession  *^of  a 

portion  of  said  land  on  the  east  side  of  the  above  survey,  to-wit, acres  thereof, 

without  rightj"  etc.  Held^  that  no  recovery  could  be  had  on  such  petition  on  ac- 
count of  insufflcient  description,  and  where  a  verdict  has  been  rendered  on  issue 
tendered  by  such  petition  it  is  not  error  for  the  court  to  set  the  same  aside,  and 
order  an  amendment  and  retrial. 
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2w  CHiiMPBBflrr— Pbsd— iHTniBaT  in  Disfotsp  Pbofbxvt. 

Where  a  plaintifl  pending  an  action  for  the  recovery  of  real  estate,  both  parties 
claiming  title  and  possession,  convevs  his  interest  in  the  disputed  premises  to  a 
third  party,  such  oonYoyance  is  not  cnampertous  and  bars  his  right  ox  recovery.* 

Appeal  from  circuit  court,  Barren  county. 

In  this  action  Joel  T.  Price  sought  to. recover  of  John  Smith  et  al,  a  small 
tract  of  land  which  he  alleged  defendants  were  wrongfully  withholding  from 
him.  The  petition,  after  describing  by  metes  and  bounds  a  tract  of  land  con- 
taining 150  acres,  recited  that  defendants  held  possession  "of  a  certain  tract 

of  land  on  the  east  side  of  the  above  survey,  to-wit, acres  thereof, 

without  right,"  etc.  This  was  the  only  description  of  the  land.  There  were 
two  trials  below.  In  the  first  verdict  was  rendered  for  the  plaintifl,  and  the 
same  set  aside  for  the  reason  that  the  declaration  did  not  contain  a  sufficient 
description  of  the  property  involved,  and  an  amendment  and  retrial  was  or- 
dered. On  the  second  trial  there  was  a  judgment  for  plaintiff,  and  defendant 
John  Smith  appealed. 

Louis  McQuotvn,  for  appellant.  W.  P,  D.  Bush  and  Findlay  Bush,  for  ap- 
pellee. 

Prtor,  0.  J.  While  the  facts  alleged  in  the  petition  were  such  as  no  judg- 
ment could  have  been  rendered  for  plaintiff,  as  the  land  sought  to  be  recov- 
ered was  not  sufficiently  described,  we  perceive  no  substantial  error  in  setting 
aside  the  verdict,  it  having  been  returned  for  the  plaintiff,  and  permitting  an 
amendment,  at  his  cost,  by  which  the  description  was  made  more  certain  and 
definite.  The  petition  would  have  been  good  under  the  former  rule  of  plead- 
ing, but,  the  Code  requiring  (section  125)  the  land  to  be  so  described  as  to  be 
identified,  and  the  plaintiff  failing  to  do  this,  no  judgment  could  properly  have 
been  rendered  for  him.  There  was  no  issue,  in  fact,  made,  and  the  court  did 
not  abuse  its  discretion  in  setting  aside  the  verdict  and  compelling  the  ap- 
pellee to  pay  the  cost.  In  the  case  of  Evans  v.  Stonet  80  Ky.  78,  the  state- 
ments of  the  answer  constituted  a  complete  bar  to  the  action.  The  answer 
was  not  traversed  in  any  manner,  and  in  such  a  case  it  was  held  that  the  de- 
fendant was  entitled  to  a  judgment.  In  the  present  case  the  issue  was  an  im- 
material one,  or  such  as  no  judgment  could  have  been  enforced,  for  want  of  a 
sufficient  description  of  the  premises,  and  in  our  opinion  the  amendment  was 
proper.  After  the  verdict  had  been  set  aside,  and  the  petition  amended,  the 
parties  went  to  trial,  resulting  in  a  second  verdict  for  the  plaintiff.  The  ques- 
tion involved  is  as  to  the  location  of  the  boundary  line  between  the  lands  of 
the  appellant  and  that  of  the  appellee.  Each  party  claimed  under  a  different 
title,  and  that  his  entry  extended  to  the  real  line  between  them,  and  the  effort 
of  each  was  to  locate  this  boundary  as  claimed.  It  is  not  necessary  to  review 
the  facts,  or  the  instructions  based  on  the  testimony,  as  it  appears  that  the 
appellee  on  the  4th  of  September,  1884,  before  his  amended  petition  was  filed, 
had  sold  and  conveyed  the  land  to  one  Russell,  and  placed  him  in  the  posses- 
sion, so  that  at  the  time  the  verdict  was  rendered  he  was  neither  the  owner 
nor  entitled  to  the  possession.  The  appellant  offered  the  deed  to  Russell  in 
evidence,  and  also  proposed  to  show  his  possession  under  it.  It  was  excluded 
from  the  jury,  and  in  doing  so  the  court  erred.  The  title  and  right  to  the  pos- 
session was  placed  in  issue  by  the  answer,  and  the  appellant,  under  the  plead- 
ings, had  the  right  to  show  title  in  any  one  in  order  to  defeat  the  claim  of 
title  and  possession  on  the  part  of  the  appellee.  It  cannot  be  said  that  the 
conveyance  to  Russell  was  champertous,  and  therefore  void.  Each  party 
claimed  to  be  in  the  possession  to  the  extent  of  his  boundary,  so  that,  if  the 

» As  to  champertous  contracts,  see  Ck)urtright  v.  Bumes,  13  Fed.  Rep.  823,  and  note : 
The  HoUaday  Case,  27  Fed.  Rep.  849,  and  note:  Fowler  v.  CaUan,  (N.  Y.)  7  N.  E.  Rep. 
171,  and  note;  Winslow  v.  Railroad  Co.,  (Iowa,)  83  N.  W.  Rep.  330;  Blaisdell  v.  Ahern, 
(Mass.)  11  N.  E.  Rep.  681. 
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true  line  is  located  as  is  contended  for  by  tbe  appellee,  there  was  no  adverse 
holding.  Each  claimed  the  disputed  territory  and  were  exercising  like  acts 
of  ownership  over  it,  and  the  one  or  the  other  must  be  guilty  of  a  trespass.  The 
conveyance  to  Bussell  was  never  rescinded,  and  the  recovery  inured  to  his 
benefit.  Besides,  if  the  finding  is  true,  Knssell  was  in  possession  all  the  while* 
and  the  appellant  committed  a  trespass  by  passing  over  the  real  line,  and  at- 
tempting to  exercise  acts  of  ownership  on  the  land  sold  Russell  by  the  appel- 
lee. While  in  the  case  of  an  actual  tortious  eviction,  which  is  not  the  case 
here,  an  outstanding  title  cannot  be  shown  in  a  stranger,  the  plaintiff  must 
show  title  in  himself.  The  issue  involved  both  title  and  possession,  and  if  the 
facts  offered  to  be  proven  are  true,  the  appellee's  action  should  have  been  dis- 
missed without  prejudice.  Judgment  reversed,  and  remanded  for  proceed- 
ings consistent  with  this  opinion. 


Stone  v,  Cromie.     . 
(Court  of  Appeals  of  Kentucky.    April  3, 1888.) 

1.  InSANITT — CUSTODT  OF  PROPERTY — SaLB  BT  COMMITTEE — VaUDITT. 

Where  the  committee  of  a  lunatic  seUs  real  estate  of  such  lunatic  under  decree  of 
the  proper  court,  and  diverts  the  proceeds  to  the  payment  of  his  own  debt  to  the 
purchaser,  the  sale  is  voidable. 

2.  Praotiob  in  Civil  Cases— Sbparatb  Actions  nr  Diffbbbnt  Courts— Cofboltda- 

TION. 

When  two  actions  are  pending, — one  in  the  chancery  court,  and  one  in  the  court 
of  common  pleas,— the  one  depending  upon  the  result  in  the  other,  an  order  tran»- 
f erring  the  cause  to  the  chancery  court,  and  ordering  them  to  be** heard  together,  ** 
is  proper,  and  is  in  effect  an  order  of  consoUdaUon. 
8.  AppEAXr— To  ** Supreme  Court"— Clerical  Error. 

When  an  appeal  was  granted  in  the  lower  court  to  **  the  supreme  court,  **  there  be- 
ing no  such  appellate  tribunal  in  this  state,  held  to  be  a  mere  clerical  error. 
4.  Same— To  Superior  Coqrt— Transfer  to  Court  of  Appeals. 

Where  an  appeal  of  which  this  court  has  sole  jurisdiction  has  been  taken  to  the 
superior  court,  such  court  has  no  power  in  the  case  except  to  order  a  transfer,  and, 
upon  its  refusal  to  so  order,  the  appeal  may  be  docketed  as  pending  in  this  court 

Appeal  from  Jjouisville  chancery  court 

This  was  a  suit  in  chancery  brought  by  S.  W.  D.  Stone,  committee  of  Gus- 
tavns  Trunk,  a  lunatic,  against  Isaac  Cromie,  to  vacate  a  sale  of  real  estate 
made  to  said  Cromie  by  one  J.  B.  Cochran,  a  former  committee  of  said  lunatic. 
The  suit  was  consolidated,  in  the  chancery  court,  with  an  action  in  which  the 
Eastern  Kentucky  lunatic  asylum  and  said  Gnstavus  Trunk,  by  his  next  friend, 
as  plaintiffs,  sought  to  recover  of  W.  N.  Huling  and  D.  N.  Rodman,  sureties 
of  J.  B.  Cochran,  the  amount  dueon  account  of  sale  of  real  estate  of  said  Trunk 
by  said  Cochran  as  committee.  The  court  below  rendered  a  joint  judgment  in 
tiie  actions,  sustaining  the  sale,  from  which  part  of  the  judgment  8.  W.  D. 
Stone  appeals. 

A.  P.  Humphrey  and  Rodman  c&  Brown,  for  appellant.  Chas.  H.  Qibson, 
for  appellee. 

Holt,  J.  J.  B.  Cochran,  as  the  committee  of  Gustavus  Trunk,  procured  a 
decree  on  June  27,  1879,  in  the  Louisville  chancery  court,  to  sell  a  lot  of  land 
belonging  to  the  lunatic.  In  the  proceeding  he  executed  bond  in  conformity 
to  section  493,  Civil  Code,  with  W.  N.  Huling  and  D.  M.  Rodman  as  his  sure- 
ties. The  judgment  reserved  the  potential  right  of  the  lunatic's  wife  in  the 
property;  directed  its  sale  upon  6, 12,  and  18  months*  time,  with  interest  from 
day  of  sale,  and  that  the  committee,  as  he  collected  the  purchase  money,  should 
pay  out  of  it,  first,  the  cost  of  the  suit,  and  of  another  action  brought  by  the 
former  committee,  and  then  apply  the  balance  of  it  to  the  lunatic's  indebted- 
ness to  the  Eastern  Kentucky  lunatic  asylum,  where  he  was  confined,  and  to 
h.s  future  support  in  that  institution.    It  was  not  a  party  to  the  proceeding. 
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The  property  was  sold  on  July  ?•  1879,  and  purchased  by  the  appellee,  Isaac 
Cromie,  at  4^1.900.  It  was  then  worth  at  least  $3,500.  The  sale  was  at  once 
reported  to  the  court,  and  on  July  10, 1879,  an  order  was  entered,  reciting  that 
all  the  parties  in  interest  waived  all  exceptions  to  the  sale;  that  it  was  con- 
firmed ;  that  thereupon  Gromie  paid  into  court  the  entire  purchase  money,  which 
the  committee  was  allowed  to  withdraw;  and  the  committee  was  directed  to 
execute  a  deed  to  the  purchaser.  All  this  was  evidently  done  with  dispatch, 
and  not  upon  the  usual  motion  day  of  the  court.  The  committee  executed  the 
deed,  in  conformity  to  the  order,  two  days  thereafter.  Ck>chran,  as  committee, 
appears  tohave  paid  to  the  asylum  S226.10  on  its  claim,  and  prokwbly  paid 
the  costs  named  in  the  Judgment.  In  April,  1881,  he  was  removed,  and  the 
appellant.  Stone,  was  appointed  the  committee*  During  the  same  month  the 
asylum,  Joining  with  it,  as  a  co-plaintiiT,  the  lunatic  by  a  next  friend,  brought 
suit  in  the  Jefferson  common  pleas  court  against  the  sureties,  Huling  and  Rod- 
man, to  recover  from  them,  and  have  applied  upon  its  claim,  the  money  for 
which  the  lot  had  been  sold,  less  the  costs  of  the  suits  ordered  to  be  paid  by 
Cochran,  and  the  amount  it  had  received  from  him.  The  committee.  Stone, 
was  also  made  a  defendant,  and  it  was  averred  that  he  had  refused  to  sue  the 
sureties.  Several  defenses  were  presented,  among  them  being  one  to  the  ef- 
fect that  in  June,  1881,  the  then  committee  had  brought  an  action  in  the  Louis- 
ville chancery  court  to  set  aside  the  sale  to  the  appellee,  Gromie,  upon  various 
grounds,  one  being  that  the  sale  was  the  result  of  a  fraudulent  combination 
between  the  committee  and  the  purchaser,  and  that  it  was  then  pending.  The 
suit  so  named  is  the  one  we  are  now  considering.  The  action  by  the  asylum 
was  transferred  to  the  chancery  court,  where  the  two  cases  were  ordered  to 
be  *'  beard  together. "  This  was,  in  effect,  an  order  of  consolidation,  and  should 
be  so  regarded.  It  was  properly  made,  because  of  the  connection  between  the 
two  actions,  the  one  depending  upon  the  result  in  the  other.  The  court  ren- 
dered a  joint  judgment  in  accordance  with' a  written  opinion,  disposing  of 
both  actions,  but  the  caption  only  gives  the  style  of  what,  for  convenience ' 
sake,  we  will  call  the  asylum  suit.  It  refused  to  vacate  the  sale,  and  allowed 
the  asylum,  as  against  the  sureties  of  Cochran,  $1,545.60,  being  the  portion 
of  the  purchase  money  of  the  lot  that  Cochran,  in  its  opinion,  had  failed  to 
account  for;  but  it  also  found  that  Coohran  had,  in  effect,  used  $800  of  the 
purchase  money  to  repay  his  individual  debt  to  Gromie;  that  this  had  been 
done  by  agreement  between  them,  and  was  in  legal  contemplation  a  fraud; 
and  it  therefore  held  that  Gromie  had  in  fact  paid  but  $1,100  of  the  $1,900  of 
purchase  money,  and  rendered  a  judgment  against  him  in  favor  of  the  new 
committee  for  $800,  with  a  lien  upon  the  lot  for  its  payment;  and  further  pro- 
vided that,  upon  the  payment  by  the  sureties  of  the  judgment  against  them, 
they  should  be  entitled  to  the  benefit  of  th^  $800  judgment  against  Gromie. 

The  sureties  appealed  from  the  judgment  in  favor  of  the  asylum  against 
them,  and  Stone,  as  committee,  took  this  appeal  because  the  judgment  did  not 
vacate  the  sale.  It  was  granted  in  the  lower  court,  and  the  order  recites  that 
it  was  asked  and  granted  to  "the  supreme  court.''  It  is  now  urged  that,  as 
there  is  no  such  appellate  tribunal  in  this  state,  there  is  therefore  no  appeal 
pending.  This  objection  is  quite  technical.  Evidently  the  word  "supreme" 
was  in  tended  for  "superior,"  and  was  a  clerical  mistake;  but  in  any  event,  if 
the  appeal  be  now  pending  in  this  court,  it  is  in  what  is  to  the  lower  court,  so 
far  as  appeals  are  concerned,  the  supreme  court. 

The  statement  for  the  appeal  in  the  asylum  case  was  made  out  for  this  court. 
It  was  brought  here,  and  reversed  on  January  10, 1885,  this  court  in  sulistance 
holding  that  where  the  creditor  of  a  lunatic  is  suing  to  recover  from  the  sure- 
ties of  a  committee  the  purchase  money  the  latter  had  obtained  by  a  sale  of 
the  lunatic's  property,  and  the  successor  of  the  defaulting  trustee  is  suing  to 
set  aside  the  sale  as  fraudulent,  the  latter  has  the  right  to  choose  the  remedy. 
6  Ky.  Law  liep.  521.  *  In  some  way,  probably  by  mistake,  the  statement  for 
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the  appeal  in  this  case  was  made  out  for  the  superior  coart,  while  thescheduleb. 
in  directing  what  portions  of  the  record  should  be  copied,  provided  that  no 
part  of  the  record  that  had  been  copied  in  the  transcript  of  the  asylum  case 
should  be  again  copied.  This  doubtless  arose  f  i*om  the  sapposition  of  the  at- 
torney that  both  appeals  would,  as  was  proper,  be  in  the  same  appellate  courts 
As  the  petition  in  this  action,  the  opinion  and  judgment  of  the  court,  had  been 
copied  in  the  transcript  of  the  other  case,  it  resulted  in  their  not  being  copied 
into  the  transcript  for  this  appeal.  The  clerk  €i  this  court  is,  however,  ex 
officio  the  clerk  of  the  superior  court,  and  both  trans<aipts  were  filed  in  bis  of* 
fice.  It  is  proper,  therefore,  as  the  appeal  was  granted  by  the  lower  court,  to 
treat  this  as  having  been  a  pending  appeal  in  this  court  ever  since  the  record 
was  filed,  if  the  Jurisdiction  did  not  b&ng  to  the  superior  court ,  The  tran- 
script was  filed  in  the  clerk's  office  within  the  propw  time  after  the  granting 
of  the  appeal  below.  On  J^ovember  26«  1884,  a  motion  was  made  in  the  su- 
perior court  to  transfer  the  case  to  this  court,  where  the  asylum  suit  was  then 
pending.  It  embraced  a  request,  which  was  entered  upon  the  order-book, 
but  not  indorsed  upon  the  record,  to  consider  upon  the  motion  the  transcript 
in  the  asylum  case.  The  motion  was  overruled,  because  the  transcript  con- 
tained neither  the  judgment  nor  the  petition  upon  which  it  had  be^d  rendered,, 
and  the  court  was  therefore  of  the  opinion  that  it  could  not  say  that  this  court 
had  jurisdiction.  The  other  pleadings  Gopied  into  the  transcript  did  show» 
however,  that  it  was  an  action  involving  the  title  to  real  estate,  and  that  the 
superior  courii,  therefore,  had  no  jurisdiction  of  the  appeal.  Subsequently  a 
properly  certified  copy  of  the  petition  was  filed  as  a  part  of  the  record,  and  the 
want  of  jurisdiction  in  the  superior  court  was  then  apparent  beyond  question. 
The  appellant  then  renewed  his  motion  to  transfer  the  case  to  this  courts 
while  the  appellee,  Cromie,  moved  to  dismiss  the  appeal.  The  former  order 
refusing  the  transfer  was  merely  interlocutory,  but  the  motion  to  dismiss  pre- 
vailed.  An  appeal  to  this  court  by  tlie  superior  court  was  thereafter  refused, 
and  the  appellant  then  appeared  in  this  court,  and  moved  to  docket  the  appeal 
as  a  pending  one  in  it.  The  motion  was  properly  sustained.  The  act  creat- 
ing the  superior  court  provides  that  if  an  appeal  be  taken  to  it»  when  this 
court  has  jurisdiction,  the  case  shall  not  be  dismissed,  but  shall  be  transferred 
to  this  court.  It  was  apparent  that  the  superior  court  had  no  jurisdiction  of 
the  appeal.  It  had  no  power,  therefore,  in  the  case,  save  to  relinquish  the 
control  of  the  record,  to  which  it  had  no  right,  by  an  order  of  transfer.  Any 
other  order  in  it  was  coram  non  judice.  In  such  a  case  we  are  loth  to  hdd  that, 
upon  the  refusal  to  transfer,  a  party  must  go  to  the  unnecessary  cost  and 
trouble  of  dismissing  his  appeal,  and  taking<a  new  one.  Indeed,  time  may 
have  barred  his  right  to  do  so;  and  whether  so  or  not,  in  a  case  where  the  ap- 
peal has  been  granted  by  the  lower  court,  and  the  record  discloses  that  the 
superior  court  has  no  jurisdiction,  it  is  to  be  regarded  as  a  pending  appeal  in 
this  court,  where  it  properly  belongs,  from  the  time  the  record  is  filed  with 
the  clerk  of  this  court,  who  is  also,  by  virtue  of  his  office,  the  clerk  of  the 
superior  court.  This  being  so,  it  was  proper  to  order  it  placed  upon  thedocket 
of  this  court.  And  the  entire  transcript  of  both  cases  being  now  before  us, 
under  the  rule  of  practice,  that,  where  a  part  of  a  record  is  already  on  file  in 
the  appellate  court,  this  much  of  it  need  not  be  again  copied,  but  shall,  if 
placed  with  the  new  record,  be  considered  as  a  part  of  it»  we  will  now  pass 
to  the  consideration  of  the  merits  of  the  case. 

It  is  apparent  that  the  comphiint  of  the  committee  is  meritorious,  and  well 
founded.  The  undue  haste  attending  the  sale  of  the  lunatic's  property,  and 
the  hurried  subsequent  proceedings  relating  to  it,  readily  create  suspicion.  The 
sacrifice  of  the  property  and  the  helplessness  of  the  unfortunate  owner  de- 
mand that  the  sale  shall  be  vacated,  unless  it  be  supported  by  entire  fair- 
ness and  good  faith.  The  appellee,  Gromie,  had  loaned  to  the  then  committee 
a  railroad  bond,  which  he  had  pledged  for  his  individual  benefit.    The  appel- 


Digitized  by  VjOOQIC 


Ky.]  BOUSSBAU  V.  LAMBEBT.  923 

toe  was  olamoriDg  for  its  retorn.  .  The  committee  agreed  with  bim  that,  if  he 
would  buy  the  lunatic's  property,  he  (the  committee)  would  use  enough  of  the 
proceeds  to  redeem  the  bond,  and  return  it  to  the  appellee.  This  was  in  effect 
the  payment  of  a  loan  made  by  the  appellee  to  Cochran.  It  was  an  illegal 
and  improper  use  of  the  lunatic's  estate.  It  was  at  least,  a  fraud  in  legal  con- 
templation, if  not  in  fact.  The.  purchaser  was  the  beneficiary  of  and  a  party 
to  it.  Under  such  circumstances  he  cannot  be  allowed  to  retain  the  benefit  of 
his  thrifty  bargain.  It  is  the  peculiar  province  of  a  court  of  equity  to  protect 
the  innocent  and  helpless  from  such  transactions,  and  it  would  be  recreant  in 
duty  to  the  highest  degree  if  it  neglected  such  a  sacred  trust.  It  appears  that 
a  portion  of  the  money  paid  by  the  appellee  to  Cochran  was  in  fact  expended 
for  the  benefit  of  the  lunatic,  or  in  discharge  of  his  liabilities.  How  much 
was  so  used  does  not  certainly  appear.  It  is  shown,  however,  that  some  of  it 
was  paid  to  the  asylum,  and  probably  a  portion  of  it  in  discharge  of  costs,  as 
directed  by  the  Judgment  of  sale.  To  the  extent  that  the  estate  of  the  lunatic 
was  thus  benefited  the  appellee  should  be  allowed,  with  interest  from  the 
time  of  the  payment  of  that  much  of  the  purchase  money  to  the  trustee.  He 
should,  however,  account  for  the  value  of  the  use  of  the  lot  since  he  obtained 
possession  of  it,  and  if,  upon  the  ascertainment  of  these  matters  by  the  lower 
court  through  its  commissioner,  or  otherwise,  as  it  may  deem  proper,  the  estate 
of  the  lunatic  falls  in  debt  to  the  appellee,  a  lien  will  be  allowed  bim  therefor 
upon  the  lot  purchased  by  him,  and  its  enforcement  ordered  in  the  event  of 
non-payment.  Having  entered  into  an  unlawful  combination  with  the  trus- 
tee, Cochran,  the  appellee  must  look  to  him  for  any  purchase  money  paid  to 
him,  and  which  was  not  in  fact  paid  out  for  the  benefit  of  the  lunatic.  The 
sale  of  the  lot  td  the  appellee  will  be  set  aside,  and  the  deed  to  bim  therefor 
canceled.  The  judgment  is  reversed,  and  cause  is  remanded  to  the  lower  court 
for  further  proceedings  in  conformity  with  this  opinion. 


BoTJsssAu  «.  Lambert. 

{Court  of  Appeals  of  Kentucky.    April  5, 1888.) 

Bquitt— Refobmation  of  Dbbd— Mistakb  as  to  Estate  Coitveted. 

On  a  petition  to  reform  a  deed  so  as  to  pass  grantor's  entire  interest  it  appeared 
that  one  L.  conveyed  certain  lands  to  his  wiCe  for  life  with  remainder  to  ms  chil- 
dren in  fee;  that  he  jointly  with  his  wife  subsequently  attempted  by  the  aid  of  a 
trustee  to  reconvey  tne  same  to  himself  in  fee.  L.  then  died,  aevising  all  his  prop- 
erty subject  to  a  life-estate  to  his  children  and  the  descendants  of  his  deceased 
children.  Defendant,  R.,  descendant  of  a  deceased  child,  sold  all  his  interest  in 
testator's  estate  to  plaintiff,  but  the  deed  only  conveyed  defendant's  interest  under 
the  wiU,  and  not  that  under  the  testator's  deed.  The  evidence  tended  to  show  that 
plainti^  and  defendant  both  imagined  that  the  testator  had  acquired  the  fee  of  the 
lands  in  question  bv  the  trustee's  deed  above  mentioned,  and  also  that  defendant 
intended  to  sell  to  plaintifl  his  interest  in  the  land  under  suoh  deed.  SelcU  that  th» 
deed  should  be  reformed  as  prayed.  ^ 

Appeal  from  circuit  court,  Henderson  county. 

8.  H.  I^ambert  brought  an  action  to  have  a  deed  reformed  against  John  L. 
Rousseau.    Judgment  for  plaintiff.    Defendant  appeals. 

W.  P,  D.  Bush,  Montgomery  Merritt,  and  S*  B,  cfe  R.  D,  Vance,  for  ap- 
pellant.     Wm,  Lindsay,  Teaman  <&  Lockett,  and  Clay  dk  Banks,  for  appellee. 

LcwiSt  J.  In  1855,  Joel  Lamb<»rt  conveyed  to  his  wife  for  life,  and  after  her 
death  to  their  children  or  the  descendants  of  them,  certain  tracts  and  lots  of  land 
therein  described  lying  near  to  and  in  the  city  of  Henderson.  In  1876,  Joel 
and  Polly  Lambert  united  in  a  deed  by  which  they  attempted  to  convey  the 

^As  to  the  mistakes  against  which  equity  will  relieve,  and  the  proof  necessary  to  ob- 
tain a  reformation  of  a  written  instrument,  see  Fehlberg  v.  Cosine,  (R.  I.)  18  Atl.  Rep. 
110,  and  note. 
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fee-simple  title  of  the  same  real  estate  to  S.  H.  Lambert  in  trust  and  upon 
condition  he  immediately  reconveythe  same  to  Joel  Lambert,  and  afterwards, 
on  the  same  day,  such  oonveyance  was  made,  or  attempted  to  be  made,  by  S. 
H.  to  Joel  Lambert.  In  July,  1879,  the  will  of  Joel  Lambert,  who  died  a 
short  time  previously,  was  admitted  to  record,  by  which  he  devised  his  entire 
estate,  which,  besides  that  conveyed  in  1855*  was  considerable  in  value,  to 
his  wife  for  life,  and  to  his  then  living  children,  and  the  descendants  of  the 
four  then  dead.  October  28,  1879,  appellant,  Kousseau,  who,  as  the  only 
child  of  a  deceased  daughter  of  Joel  Lambert,  was  entitled  to  one-seventh  of 
tiie  estate  devised,  as  well  as  that  conveyed  by  the  deed  of  1855,  sold  to  S.  H. 
Lambert  for  the  consideration  of  04,000,  as  the  latter  contends,  his  entire  in- 
terest, though  by  the  terms  of  the  deed  only  that  acouired  under  the  will  was 
really  conveyed.  This  action  was  instituted  in  1883  by  8.  H.  Lambert  to  re- 
form the  deed  made  to  him  by  Rousseau  so  that  it  include  and  pass  the  title 
of  the  latter  to  the  one-seventh  of  the  property  conveyed  by  the  deed  of 
1855.  and  judgment  having  been  rendered  by  the  lower  court  in  accordance 
with  the  prayer  of  the  petition,  Kousseau  appeals. 

This  is  not  an  action  to  quiet  title  to  property,  but  rather  to  obtain  the  Utle 
admitted  to  be  in  the  defendant,  and  consequently  the  objection  that  the 
plaintiff  does  not  allege  he  has  possession  does  not  avail  appellant.  It  is  not 
in  terms  stated  in  the  petition  that  the  plaintiff  actually  purchased  and  the 
defendant  agreed  to  convey  his  interest  in  the  property  acquired  by  the  deed 
of  1855,  but  the  language  used  substantially  and  fully  conveys  that  idea. 
After  a  recital  in  the  petition  of  the  conveyances  and  will  just  referred  to  of 
the  interest  of  the  defendant  in  the  estate  of  his  grandfather,  Joel  Lambert, 
^ind  of  the  purchase  of  that  interest  by  the  plaintiff,  follows  this  averment: 
"The  plaintiff  states  that  when  he  purchased  of  the  defendant  his  interest  in 
the  estate  of  said  Joel  Lambert,  and  when  the  plaintiff  accepted  the  said  deed 
of  the  28th  October,  1879,  both  he  and  the  defendant  believed  that  the  said 
Joel  Lambert  was  at  the  time  of  his  death  the  owner  of  the  fee  of  all  the 
property  described  and  conveyed  by  said  deed  of  26th  October,  1855,  and  the 
subsequent  deeds  of  7th  of  June,  1876,  hereinbefore  referred  to  and  filed,  and 
it  was  the  purpose  and  intention  of  the  said  defendant  to  convey  to  the  plain- 
tiff by  the  deed  of  28th  October,  1879,  any  and  all  interest  which  he  might 
have  in  the  property  described  in  said  deed  of  26th  October,  1855,  *  *  * 
and  that  it  was  by  the  mistake  and  oversight  of  the  draftsman  of  the  said  deed 
from  the  defendant  to  the  plaintiff  that  the  defendant's  interest  in  the  prop- 
erty described  in  said  deed  of  26th  October,  1855,  was  omitted  to  be  specific- 
ally named  and  conveyed  to  the  plaintiff. "  We  think  it  would  be  not  only  ex- 
tremely hypercritical,  but  an  actual  perversion  of  the  plain  meaning  of  the 
language  used,  to  decide  the  petition  defective  because  it  fails  to  allege  the 
interest  of  the  defendant  under  the  deed  of  1855  was  sold  and  intended  to  be 
oonveyed.  The  property  actually  sold  is  distinctly  identified  and  described  in 
the  petition,  and  the  mistake,  with  equal  certainty  set  forth,  arose  from  the 
fact  that  both  parties  to  the  deed  erroneously  believed  at  (he  time  Rousseau 
acquired  the  interest  intended  to  be  conveyed  entirely  under  the  w'ill  of  his 
grandfather.  Whether  he  so  acquired  it  wholly  or  only  in  part  under  the 
will,  there  was  no  question  about  his  then  owning  it,  nor  do  we  think,  giving 
A  fair  construction  to  the  petition,  can  there  be  any  question  about  it  being 
fully  stated  in  it  that  his  entire  interest  was  sold  for  the  price  of  $4,000,  and 
intended  to  be  conveyed  by  that  deed.  The  evidence  in  this  case  we  regard 
.  as  entirely  satisfactory,  if  not  conclusive,  that  appellant  did  sell,  and  that  it 
was  the  purpose  of  both  parties  to  the  deed,  his  interest  in  the  property  ac- 
quired in  1855,  as  well  as  that  devised  to  him,  should  be  conveyed  by  the  deed 
to  appellee.  Not  only  do  several  witnesses  testify  appellant  informed  them 
lie  had  sold  and  conveyed  his  entire  interest,  but  the  person  who  wrote  the 
•deed  states  the  property  described  in  the  deed  of  1855  was  at  the  time  men- 
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tioned  and  agreed  to  be  a  part  of  what  was  sold,  and  was  not  speeiflcally  de- 
scribed as  appellee  desired  should  be  done,  because  appellant  and  the  drafts* 
man,  both  being  lawyers,  said  it  was  not  necessary,  as  they  then  believed  the 
deed  of  187t>  reinvested  Joel  Lambert  with  the  title.  As  said  in  Worley  v. 
TugfflBf  4  Bush,  168,  ''whatever  may  be  said  as  to  the  danger  of  admitting  pa- 
rol or  extraneous  evidence  to  contradict,  alter,  or  add  to  written  instruments, 
it  is  now  settled  by  such  an  overwhelming  current  of  authority  both  in  Amer- 
ican states  and  England  that  this  may  be  done  where  through  mistake,  over- 
sight, or  fraud,  the  written  memorial  does  not  truly  set  out  the  contract,  as 
scarcely  to  be  regarded  longer  an  open  question."  The  inhibition  of  the 
statute  against  bringing  a  suit  to  charge  a  person  upon  a  contract  for  the  sale 
of  real  estate  unless  the  contract  be  in  writing  and  signed  by  the  party  to  be 
charged,"  etc.,  should  not,  nor  is  it  now  by  this  court  regarded  as  denying 
the  right  of  a  court  of  equity  where  a  mistake  is  clearly  made  out  by  proof 
entirely  satisfactory  to  reform  the  contract,  so  as  to  make  it  conformable  to 
the  precise  interest  of  the  parties.  Noel's  Ex'r  v.  QiU.  1  8.  W.  Bep.  428. 
In  our  opinion  the  evidence  in  this  case  is  such  as  to  justify  and  require  the 
deed  to  be  reformed  so  as  to  pass  the  title  of  appellant  in  the  property  acquired 
by  the  deed  of  1855  to  appellee,  otherwise  he  will  bold  what  he  sold  was  paid 
for  and  both  parties  intended  should  be  conveyed  by  the  deed  of  1879.  Judg- 
ment affirmed. 


Evans  «.  CoMMONWEALTn. 
{jOGUtrt  of  A.ppeal8  of  KenUicky.    April  7, 1888.) 

1.  Loos  AND  LoQOiNo— FLOATiiro  LooB— Statutobt  Regulations. 

Act  Ky.  May.  1886,  forbidding  any  person  "^to  turn  adrift  on  the  Licking  river 
below  SalyersviUe  any  loose  logs  for  the  purpose  of  floating  the  same  down  said 
river. loose  and  unrafted,  **  forbids  such  floating  of  logs  turned  adrift  above,  as  well 
as  those  turned  adrift  below,  such  point,  and  is  a  valid  exercise  of  the  legislative 
power. 

S.  Bamb. 

Act  Ky.  May,  1886,  forbidding  any  one,  under  ilne  and  imprisonment,  to  float  un- 
rafted  logs  in  a  certain  navigaBle  stream,  does  not  prohibit  the  setting  adrift  and 
ooUeoUng  of  logs  cut  and  hauled  to  the  river  before  the  law  went  into  effect,  which 
have  been  swept  away  and  scattered  by  high  water. 

Appeal  from  circuit  court,  Morgan  county. 

On  indictment  of  defendant  and  appellant.  Turner  Evans,  for  floating  loose 
l(^s  in  the  Licking  river. 

Wood  dt  Day,  for  appellant.    M.  M.  Redwine,  for  appellee. 

Pryob,  0.  J.  An  act  passed  in  May,  1886,  to  be  in  force  on  the  1st  day  of 
December,  1886,  provided  ''that  hereafter,  it  shall  be  unlawful  for  any  person 
or  persons  to  turn  adrift  on  the  Licking  river,  below  SalyersviUe,  in  Magoffin 
county,  any  loose  saw-logs,  for  the  purpose  of  floating  or  drifting  the  same 
down  said  river  loose  and  unrafted.  Any  person  violating  the  provisions  of 
this  act  shall  be  fined  not  less  than  two  hundred  nor  more  than  five  hundred 
dollars,  or  imprisoned  in  the  county  jail  not  less  than  thirty  nor  more  than 
sixty  days."  etc.  The  appellant.  Turner  Evans,  was  indicted  for  violating 
the  provisions  of  this  statute,  and  a  fine  of  $200  imposed  as  the  punishment. 
He  maintains  that  the  act  is  unconstitutional,  because  it  permits  those  who 
live  above  SalyersviUe  to  fioat  logs  unrafted  down  the  river,  and  denies  that 
right  to  those  living  below  the  town,  and  that  such  partial  legislation  cannot 
be  sanctioned.  We  do  not  construe  the  act  in  queetion  as  giving  to  those  liv- 
ing above  the  town  of  SalyersviUe  special  privileges,  but,  on  the  contrary, 
while  logs  may  be  floated  in  the  river  above  the  place  designated,  if  those  logs 
should  reach  that  pai  t  of  the  river  where  it  is  unUwf  ul  to  float  them  unrafted, 
it  would  be  as  much  a  violation  of  the  law  as  if  they  had  been  placed  in  that 
condition  in  the  river  below  the  town.    This  river  is  a  navigable  stream  at 
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least  to  Salyersville,  and  peijiaps  beyond,  and  while  all  persons  have  an  equal 
right  to  a  reasonable  use  of  such  streams  as  they  have  in  a  public  highway, 
the  legislature  may  determine  4;he  manner  in  which  this  reasonable  use  may 
be  exercised,  and  prevent  by  legislation  the  obstruction  of  a  navigable  stream 
by  floating  loose  logs  upon  it  in  such  a  way  as  to  destroy  its  use  to  the  public 
for  the  purposes  of  navigation,  and  we  see  no  reason  for  holding  this  legisla- 
tion as  in  violation  of  the  organic  law. 

It  seems  to  us,  however,  that  from  the  evidence  in  this  case  the  fine  ought 
not  to  have  been  imposed.  These  logs,  as  the  testimony  clearly  shows,  were 
cut  and  hauled  in  or  near  the  bed  of  this  river  at  a  point  above  Salyersville 
prior  to  the  time  at  which  this  law  took  effed;,  and  by  reason  of  a  rise  in  the 
river  these  logs  belonging  to  Atkinson  ft  Ck).  were  swept  away  by  the  flood, 
and  drifted  down  the  river  below  Salyersville,  lodging  at  various  drift  piles, 
and  some  of  them  found  now  and  then  near  the  river  shore.  The  appellant, 
an  employe  of  the  owners,  together  with  others,  in  searching  for  their  logs, 
that  were  marked  and  easily  distinguished,  found  them  in  this  condition,  and 
would  roll  them  into  the  river,  some  at  one  point  and  some  at  another.  The 
act  in  question  was  intended  to  prevent  transporting  logs  to  market  on  the 
bosom  of  this  stream  by  those  who  in  marketing  their  timber  saw  proper  to 
cover  the  stream  with  their  loose  logs,  and  in  that  way  appropriate  the  river 
at  certain  seasons  of  the  year  to  their  own  use.  In  order  to  prevent  this,  the 
legislature  saw  proper  to  impose  a  penalty  for  placing  such  logs  adrift  and  un- 
rafted  in  the  river,  whether  few  or  many,  by  those  whose  intention  was  to 
transfer  them  to  market  in  that  condition.  In  this  case  the  logs  were  where 
the  owner  had  the  right  to  place  them,  and  by  the  sudden  rise  in  the  river, 
and  with  no  agency  on  the  part  of  the  owners  or  the  employes,  the  logs  were 
scattered  for  miles  down  the  river,  and  when  found  lodged,  would  be  rolled 
in  the  river  that  they  might  be  floated  down  and  rafted,  or  were  marketed. 
The  reason  of  the  law  and  the  object  sought  to  be  accomplished  must  be 
considered,  and  it  could  not  have  been  intended  that  the  accidental  severing 
of  a  few  logs  from  the  raft  as  it  passed  below  Salyersville,  or  its  destruction 
by  winds  and  storms  or  high  water,  should  result  in  making  the  owners  liable^ 
to  a  heavy  penalty,  and  also  prevent  them  from  gathering  these  logs  up  from 
the  various  drift  piles  and  floating  them  in  the  river  for  the  purpose  of  se- 
curing or  saving  the  remnant  of  what  has,  perhaps,  cost  much  labor.  The 
court  below  should  have  given  instruction  No.  1,  asked  by  the  defendant, 
which  is  virtually  saying  that  under  the  facts  of  the  case  the  penalty  ought 
not  to  be  imposed. 

Judgment  reversed,  and  remanded  for  a  new  trial  consistent  with  this  opin- 
ion. 


Funk  «.  Waxteb. 

(Court  of  AppeaU  of  Kentwky.    April  7,  ISSS.) 

Hoics8TBAi>— EjEonnsNT— AoTioN  TO  Rbcover— CLAnf  FOB  Taxes  Paid. 

When  the  purchaser  of  land  wrongfully  ejects  a  widow  from  her  homestead 
therein,  and  sho  afterwards  sues  for  the  value  thereof,  with  interest,  he  oannot  off- 
set the  taxes  paid  by  him  since  the  ejection,  as  the  rental  of  the  homestead  is  pre- 
sumed to  equal  the  interest  on  its  value  and  the  taxes. 

Appeal  from  Louisville  chancery  court. 

Action  by  Mary  A.  Walter  against  N.  Funk  for  the  value  of  a  homestead 
in  land.    There  was  a  judgment  for  plaintiff,  and  defendant  appeals. 
Tho8.  B.  Fairleigh,  for  appellant.    Kohn  tt  Barker^  for  appellee. 

Bennett,  J.  By  virtue  of  an  execution  that  issued  from  the  federal  court 
for  the  district  of  Kentucky,  the  house  and  lot  in  controversy  was  sold  by  the 
United  States  marshal,  and,  the  appellant  becoming  the  purchaser  at  said  sale, 
the  appellee  was  ejected  from  the  possession  of  the  house  and  lot,  and  the  ap- 
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pellant  was  put  in  possession  of  it.  Afterwards  the  appellee  instituted  an 
action  in  the  Louisville  chancery  court  to  recover  the  value  of  her  dower  in 
said  property,  and  the  value  of  her  son's  homestead  therein  which  she  had 
purchased  from  him.  The  chancellor  allowed  the  appellee  the  value  of  both 
dower  and  homestead;  but  this  court  upon  appeal  reversed  the  judgment  of 
the  chancellor  upon  the  ground  that  the  appellee  was  not  entitled  to  both 
dower  and  homestead,  and  remanded  the  case,  with  directions  to  allow  her 
either  dower  or  homestead  at  her  election.  Upon  the  return  of  the  case  it 
was  referred  to  the  master  commissioner  to  take  proof,  and  report  the  value 
of  the  appellee^s  dower  and  homestead.  The  commissioner  reported  the  value 
of  each.  This  report,  upon  the  exceptions  of  the  appellant  upon  the  ground 
that  he  had  no  notice  of  the  time  of  the  sitting  of  the  commissioner,  was  set 
aside,  and  the  case  was  again  referred  to  the  commissioner;  he  made  another 
report,  which  was  in  all  respects  the  same  as  the  former  report.  In  this  re- 
port the  commissioner  fixed  the  value  of  the  appellee's  homestead  which  she 
purchased  from  her  son  at  ^l.OOO,  and,  the  appellant  having  been  in  the  pos- 
session of  the  property  ever  since  May  1,  1875,  the  commissioner  allowed  the 
appellant  6  per  cent,  per  annum  on  this  sum  from  that  date.  The  appellant 
filed  an  answer  in  which  he  pleaded  as  an  offset  on  indebtedness  on  the  part  of 
appellee  for  the  taxes  on  said  property  due  the  city  and  state  for  the  years 
that  he  had  held  the  property  in  possession ;  also  ^2.54,  the  taxes  due  on  said 
property  prior  to  his  taking  possession  of  it,  all  of  which  he  had  paid;  also 
the  sum  of  $75.15,  which  he  recovered  against  the  appellee  as  costs  in  this 
court.  The  appellant  also  filed  exceptions  to  the  second  report  of  the  com- 
missioner. Neither  the  answer  nor  the  exceptions  controvert  the  fact  that 
the  appellee's  homestead  in  said  property  was  worth  $1,000.  Upon  the  final 
hearing  the  chancellor  confirmed  the  commissioner's  report,  allowing  the  ap- 
pellee $1,000  as  the  value  of  her  homestead  purchased  from  her  son,  and  6 
per  cent,  interest  thereon  per  annum  from  the  1st  day  of  May,  1875.  The 
<;bancellor  also  overruled  the  appellant's  exceptions  to  the  report,  and  refused 
to  allow  him  any  of  his  offsets  except  $32.54,  the  sum  due  for  taxes  prior  to 
his  taking  possession  of  the  property,  and  $75.15,  the  sum  that  he  recovered 
Its  costs  in  this  court  against  the  appellee. 

Whether  the  chancellor  did  right  in  not  allowing  the  appelant  the  taxes 
that  accrued  on  the  homestead  after  he  took  possession  of  it  is  the  only  ques- 
tion to  be  determined.  The  ejection  of  the  appellee  from  the  homestead 
was  wrongful,  and  the  appellant's  possession  of  it  was  without  right.  The 
appellee  was  entitled  to  the  exclusive  use  and  possession  of  the  homestead, 
and  it  would  have  been  her  duty  to  pay  the  taxes  on  it,  and  keep  it  in  reason- 
able repair;  therefore,  for  the  wrongful  deprivation  of  the  use  and  possession, 
she  was  entitled  to  a  reasonable  rent,  less  the  taxes  and  reasonable  improve- 
ments. But  as  she  was  allowed  to  recover  the  value  of  the  homestead,  she 
was  entitled  to  interest  thereon  in  lieu  of  rent;  but  the  appellant  was  not  en- 
titled to  deduct  therefrom  the  taxes  that  accrued  on  the  homestead  during  the 
time  that  he  held  possession  of  it,  for  the  reason  that  the  use  of  the  homestead 
is  presumed  to  be  equivalent  to  the  interest  and  taxes  on  its  value.  The 
reasonableness  of  this  presumption  is  made  manifest  by  this  case,  for  the  an- 
nual rental  value  of  the  homestead  during  the  time  the  appellee  was  wrong- 
fully deprived  of  the  possession  of  it  was  greater  than  the  annual  interest  on 
the  value  of  the  homestead,  and  the  taxes  tliereon.  See  Thomp.  HomesU  & 
Ex.  §  725.    The  judgment  of  the  lower  court  is  affirmed. 

Johnson  v.  Commonwealth. 
{Court  of  Appeals  of  Kentucky.    April  26, 1S88.) 

fiUBOLART— IXDIOTMXITT— DkSCBIPTION  OF  OWKBB  OF  PbOPBBTT. 

Under  Crim.  Ck>do  Ky.  $  128,  providing  that  If  an  offense  Involving  the  oommls- 
sion  of  an  injury  to  property,  or  the  taking  of  property,  be  described  in  other  re- 
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tipects  with  si2fflcieiLt  certainty  to  identify  the  act,  an  erroneous  aliegati<Hi  aa  to  th» 

groperty  injured,  or  the  owner  of  the  property  taken  or  injured,  ia Inunaterial,  an 
idictment  charging  the  aoouaed  with  creaking  In  the  night-time  into  the  harber- 
Bhop  of  one  W.,  and  stealing  certain  property,  including  a  pistol,  of  said  W.,  is  sup- 
ported l^eyidence  that  he  broke  into  the  shop  of  W.  d^  Q.,  and  stole  certain  articiea 
not  menUoned  in  the  indictment,  and  a  pistol  o^  one  S. 

Appeal  from  circuit  court,  Jefferson  county. 

W,  Allen  Kinney,  for  appeilant.    P.  If,  Hardin,  for  appellee. 

Lewis,  J.  The  indictment  in  thi^  case  charges  the  accused  with  the  crime 
of  house-breaking,  committed  by  forcibly  and  feloniously,  in  the  night-time, 
breaking  and  entering  the  barber-shop  of  Philip  White,  with  intent  to  commit 
a  larceny,  and  then  and  there  feloniously  taking  and  oanying  away  one  boae^ 
razors,  one  dipping-machine,  and  one  pistol,  the  property  o£  said  White,  with 
thd  fraudulent  intent  to  convert  said  goods  to  his  own  use,  and  permanently 
deprive  said  White  of  his  property  therein.  But  the  evidence  showed  the  shop 
broken  was,  at  the  time  of  the  alleged  offense,  leased  and  occupied,  not  by 
White  alone,  but  jointly  with  one  Gatiin  his  partner,  and  that  the  property 
stolen  consisted  of  certain  articles  not  described, — a  key  to  the  back  door  of 
the  shop,  and  a  pistol  owned  by  one  Smith.  And  it  is  therefore  contended 
the  lower  court  ei-red,  to  the  prejudice  of  the  substantial  rights  of  appellant, 
in  overruling  his  motion  for  a  peremptoiy  instruction  to  the  jury  to  render  a 
verdict  of  not  guilty. 

Section  128,  Grim.  Code,  is  as  follows:  *^If  an  offense  involves  the  commission 
of,  or  an  attempt  to  commit,  an  injury  to  person  or  property,  or  the  taking  of 
property,  be  described  in  other  respects  with  sufficient  certainty  to  identify  the 
act,  an  erroneous  allegaUbn  as  to  the  person  injured*  or  attempted  to  be  injured, 
or  as  to  the  owner  of  the  property  taken,  or  injured,  or  attempted  to  be  injured, 
is  not  material."  Two  distinct  offenses  are  charged  in  the  indictment,  and 
sustained  by  the  proof,  each  of  which  is  a  felony:  Firsts  forcibly  breaking  the 
barber-shop  with  intent  to  commit  larceny;  and,  seoondf  actually  stealing  and 
carrying  away  therefrom  goods,  with  intent  to  convert  them  to  the  use  of  the 
accused.  The  prosecution  and  conviction  of  a  person  guilty  of  house-breaking 
is  not  to  compensate  or  afford  redress  to  the  owner  of  the  house  broken,  or  of 
the  goods  stoken  therefrom,  but  to  inflict  punishment  for  the  public  offenses 
thus  committed.  It  is  therefore  material  that  the  owner  of  the  property  in- 
jured or  taken  should  be  described  in  the  indictment  with  no  more  precision 
or  certainty  than  necessary  to  inform  the  accused  of  the  actual  offense  charged 
agaist  him,  and  to  bar  a  second  conviction  therefor.  It  seems  to  us  tiie  indict- 
ment in  this  case  sufficiently  described  the  house  brdcen  by  appellant,  although 
White  was  not  as  charged  the  sole  or  actual  owner  of  it,  but  in  possession  only 
as  tenant  Jointly  with  his  partner;  and,  the  act  of  stealing  therefrom  being 
charged  and  proved,  it  is  not  material  whettier  White  owned  all  or  any  of  the 
goods  stolen  by  appellant.    Judgment  affirmed. 
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KoTS.    A  star  (*)  indicates  that  the  case  referred  to  is  annotated. 


ABATEMENT  AND  BE- 
VIVAIi. 

Death  of  party. 

Where  a  creditor,  who  is  a  party  defendant 
to  an  action  to  settle  an  insolvent's  estate, 
cUes  pending  litigation,  and  a  petition  of  re- 
vivor is  fllea  by  one  not  his  personal  repre- 
sentative, but  who,  soon  thereafter,  becomes 
so,  such  an  irregularity  is  cured  by  the  subse- 
quent appearance  of  the  debtor  to  the  pe- 
Ution.— Fbhback  v.  Green,  (Ky.)  881. 

AccesBory. 

See  OHimAmal  ixx/U),  4. 

ACCOBD  AND  SATISFAC- 
TION. 

See,  also,  Payment, 

What  constitutes. 

1.  Plaintiff,  having  sustained  injuries  while 
an  engineer  on  defendant's  roaa,  applied  to 
the  general  manager  for  aid,  stating  that  ^e 
had  no  intention  to  sue  for  damages.  He  was 
promised  such  help  as  he  and  his  family  might 
need,  and  was  paid  several  sums  of  money, 
and  had  his  physician's  bills  paid  by  defend- 
ant. Subsequently,  plaintiff  asked  defendant 
for  an  agreement,  in  writing,  to  take  care  of 
him,  stating  that  the  time  would  soon  expire 
in  which  he  could  sue.  This  defendant  re- 
fused, saying  that  what  had  been  done  for 
him  was  out  of  sympathy,  that  defendant  rec- 
ognized no  legal  liability,  and  he  might  sue  if 
he  wanted  to.  Plaintifc  sued  for  damages. 
Held^  that  there  was  no  accord  and  satisfac- 
tion of  plaintiff's  claim.— Gulf,  C.  &  S.  F.  Ry. 
Co.  V.  Gordon,  (Tex.)  695.* 

2.  PlaintlfTs  acceptance  of  pecuniary  aid 
from  defendant,  and  his  declaration  that  he 
did  not  intend  to  sue,  may  diminish  the 
amount  he  should  recover  to  the  extent  of  the 
aid  furnished,  but  does  not  estop  him  to  bring 
8uit,—Id. 

By  substituted  agreement. 

8.  Defendant,  vendee,  was  in  i)OSsession  for 
10  years,  under  a  verbal  contract,  for  the  sale 
of  the  land.  Pending  a  suit  on  such  contract, 
defendant  took  an  stbsolute  deed  from  plain- 
tiff, and  paid  the  original  purchase  price, 
without  interest,  no  mention  being  made  of 
interest  at  the  time.  Plaintiff  amended  his 
pleadings,  and  asked  for  the  back  interest  for 
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10  years,  under  the  original  contract.  Held^ 
that  the  verbal  contract  was  void,  and  the 
deed  under  the  subsequent  contract  was  a  full 
adjustment  of  the  entire  matter  between  the 
parties.— May  v.  Marrs,  (Ky.)  250. 

Accountiiig. 
See  JExecutors  cmd  AdnUniatraUyn,  5-7. 

Acknowledgment. 

Of  debt,  to  toll  limitations,  see  LimUcOkm  of 
AcHon$,  24. 
deed&  see  I>eed,  6;  HuOxmd  cmd  WifCj 

ACTION. 

See  Abatement  and  Revi/oal;  Limitation  of 
Actions;  Parties:  Plcadiiig;  Practice  4n 
CivU  Cases;  Venue  in  CiMl Cases;  Writs. 
Consolidation,  see  Practice  in  Ci/vil  Cases,  1. 
On  bills  and  notes,  see  NegotUible  Inst/rw- 
men,te,4r-6. 
contracts,  see  Contracts,  8. 
insurance  policies,  see  Inswrance,  4. 
subscriptions,  see  CorporcMoTis,  12, 18. 
Particular  forms  of  action,  see  Assumpsit; 
Creditors^  BiU;  Death  by  Wrongful  Act; 
Divorce;    Ejectment;   Injunction;  Ma/n- 
danms;  Negligence;  Partition;  Replevin; 
Specific  Performance;  Trespass;  Trespass 
to  Try  TUle;  Trover  and  ConversUm. 

By  and  aga/bnst 

Executors  and  administrators,  see  Executors 

and  Administrators,  16, 17. 
Partners,  see  PartnersMp,  8-10. 
Receiver,  see  Receifoers. 

Consolidation. 

1.  Under  Rev.  St.  Tex.  S  1450,  providing 
that,  where  several  suits  are  pending  between 
the  same  plaintiff  and  several  defendants 
which  may  be  joined,  the  court  may  order 
them  consolidated,  a  suit  against  one  set  of . 
sureties  on  a  treasurer's  bond,  wherein  plain-  ~ 
tiff's  petition  asserts  that  an  alleged  misap- 

Sropriation  of  funds  by  the  treasurer  was 
uiing  their  term,  cannot  be  consolidated 
with  another  suit  by  same  plaintiff  against  a 
succeeding  set  of  sureties,  in  which  the  pe- 
tition asserts  that  the  misappropriation  has 
been  since  the  last  set  executed  their  bond, 
though  plaintiff  may  not  know  under  which 
set  of  sureties  the  misappropriation   took 
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place.  —  Screwmen^s   Ben.  Ass^n   v.  Smith, 
(Tex  0  798. 

2.  Defendants  having  been  found  guilty  by 
a  jury  of  an  unlawful  entry  on  certain  lauds, 
from  which  they  appeal,  cannot,  while  the 
case  is  pending  in  Uie  circuit  court,  consoli- 
date sucn  action  with  an  equity  suit  to  quiet 
their  title  to  the  land,  even  though  a  deed  to 
one  of  them,  embracing  the  land  in  contro- 
versy, is  proauced.— Estee  v.'MoIntosh,  (Ky.) 
912. 

Adverse  FoBsesgion. 

See  EJectmeTUy  2-6;  LimUatUm  of  Actions, 
5;  Trespass  to  Try  TUle,  2,  & 

Agency. 

See  PrinclpaZ  and  Agent. 

ALTERATION  OF  INSTBT7- 
MENTS. 

Bee  Appealj  8&, 

Burden  of  proof. 

1.  Where  it  appears  that  there  has  been  a 
material  alteration  in  a  written  instrument 
after  its  execution,  the  party  offering  the  in- 
strument must  show  that  the  alteration  was 
made  with  the  consent  of  the  maker.— Demees 
v.  Bluntzer,  (Tex.)  b20.» 

Interlineation. 

2.  An  interlineation  by  a  stranger,  of  the 
words  **or   bearer"  after  the   name  of  the 

tayee,  in  a  note,  will  not  affect  the  rights  or 
laoilities  of  the  parties.— Andrews  v.  Callo- 
way, (Ark.)  449.* 


E 


Ambassadors  and  Consuls. 

Domicile,  see  0ffi4:e  and  Officer,  1. 

Amendment. 

See  EqiOiy,  5;  Pleading,  6. 

ANIMALS. 

stock-killing  cases,  seeBoilroad  Corwpanies, 

21. 

Transfer— Hecording. 

1.  A  creditor  claiming  property  rights  in 
cattle  running  on  a  range  purchased  of  his 
debtor,  by  paying  partly  in  cash  and  partly  by 
croditiug  the  debtor  with  his  account,  with- 
out recording  the  transfer,  acquires  no  title 
under  Rev.  St.  Tex.  art.  4554,  providing  that 
stock  animals  moving  in  a  range  may  be  dis- 
posed of  by  sale  ana  delivery  of  the  brands, 
out  in  every  such  case  the  purchaser  in  order 
to  acquire  title  thereto  shall  have  his  convey- 
ance recorded.— Black  v.  Vaughan,  (Tex.)  604. 

Sufficiency  of  brand. 

2.  Under  Pen.  Code  Tex.  art.  783,  providing 
that  before  any  brand  can  be  recorded  it  shali 
designiate  the  part  of  the  animal  upon  which 
it  is  placed,  a  record  of  a  brand  whicb  shows 


that  it  was  placed  upon  the  hip,  thigh,  and 
flank,  without  stating  on  which  side  it  was 
placed,  is  sufQcient,  and  admissible  In  evi- 
dence to  show  ownership.  —  Thompson  v. 
State,  (Tex.)  589. 

AFFEAIi. 

L  Rbquibitbs. 
II.  Pbacticb. 
m.  Rsvisw. 
IV.  Dkoisiok. 

See,  also.  Error,  Writ  of;  ExeepUons^  BOl 
of;  New  Trial 

In  criminal  cases,  see  CrimhfuU  Law,  4(M7. 

Weight  and  sufficiency  of  evidence,  see  Car- 
riers, 10. 

I.  RBQtnSITBS. 

Time  of  taking. 

L  An  appeal  applied  for  and  granted  after 
the  expiration  of  the  term  of  court  at  which 
the  final  judgment  was  entered,  will  be  dts-  < 
missed.    Following  State  v.  Roscoe,  6  S.  W. 
Rep.  117.— Bird  v.  Thompson,  (Mo.)  279. 

Bond. 

2.  Rev.  St  Tex.  art  1404,  requires  a  super- 
sedeas bond  to  be  conditioned  that  the  appel- 
lant, or  plaintiff  in  error,  shall  proseonte  hSs 
appeal  or  writ  of  error  with  effect,  and.  in 
case  the  judgment  of  the  appellate  court  snail 
be  against  him,  that  he  shall  perform  its 
judgment,  sentence,  or  decree,  and  pay  all 
su'ch  damages  as  said  court  may  award  a^nst 
him.  A  plaintiff  in  error  gave  a  bond  condi- 
tioned that  the  obligors  **  shall  comply  with 
the  judgment,  order,  or  decree  of  the  supreme 
court  upon  such  writ  of  error,  and  pay  all 
such  damages  as  may  be  awarded  agidnst 
him.  **  Hela,  that  this  bond  does  not  emioraoe 
all  the  conditions  required  by  the  statilVe,  and 
the  writ  of  error  must  be  dismissed. — uald- 
well  V.  Ballow,  (Tbx.)  677.. 

8.  An  appeal-bond  required  to  cover  double 
the  amount  of  probable  costs,  to  be  fixed  by 
the  clerk,  is  sufficient  if  approved  by  the 
clerk,  though  it  does  not  otherwise  appear 
that  the  bond  was  issued  for  such  sum.— 
Davis  V.  Burnett,  (Tex.)  678. 

4.  An  affidavit  of  poverty  in  lieu  of  an  ap- 
peal-bond, which  does  not  ^ve  the  number  of 
the  case,  the  date  of  the  judgment  its  nature, 
or  in  whose  favor  It  was  rendered,  Is  defect- 
ive.—Perry  V.  Scott,  (Tex.)  384. 

n.  Praoticb* 

Assignment  of  errors. 

5.  In  an  injunction  suit,  where  the  plea 
questions  the  jurisdiction  of  the  court  on  the 
ground  of  the  small  sum  involved,  an  assign- 
ment of  error,  that  "the  court  erred  in  over- 
ruling the  defendant's  plea  to  the  jurisdic- 
tion, **  should  not  be  struck  from  the  record  as 
too  general. — Davis  v.  Burnett,  (Tex.)  678. 

6.  Under  Rev.  St  Tex.  art.  1038,  and  Rules 
Sup.  Ct  28,  24,  declaring  that  errors  not  dis- 
tinctly assigned  will  be  considered  as  waived 
by  the  supreme  court,  the  grounds  in  amotion 
for  a  new  trial  are  not  such  distinct  assign- 
ments of  error  as  are  required.— Brown  v. 
Martin,  (Tex.)  68. 
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7.  In  Texas  an  assignment  of  error  claiming 
that  the  judgment  is  contrary  to  the  law  and 
evidence,  without  designating  the  particulars, 
Is  too  general.— Gulf,  C.  &  8.  P.  Ry.  Ck).  v. 
Ellison,  (Tex.)  785. 

Beoord. 

8.  Where  the  depositions  read  to  the  jury 
on  the  second  trial  of  a  suit  are  not  embodied 
in  the  bill  of  evidence,  but  referred  to  and 
identified  in  the  biH,  as  already  in  the  court 
of  appeals,  and  constituting  a  part  of  the  rec- 
ord on  the  former  trial,  havinff  been  copied  as 
a  part  of  the  original  record,  the  objection 
that  the  bill  of  evidence  is  not  complete  is 
not  weU  takeor-Jonea'  Heirs  v.  Spradling, 
(Ky.Ifl. 

9.  Where  an  appeal  of  which  this  court  has 
sole  jurisdiction  has  been  taken  to  the  supe> 
rior  court,  such  court  has  no  power  in  the 
case  exoept  to  order  a  transfer,  and,  upon  its 
refusal  to  so  order,  the  appeal  may  be  dock- 
eted as  pending  in  this  court  — *  Stone  v. 
Cromie,(Ky.)9aa 

Blearing. 

10.  Where  the  evidence  shows  that  the 
mortgage  in  controversy,  declared  valid  by 
the  court  on  appeal,  was  a  hoTiajlde  transac- 
tion, a  rehearing  will  be  denied. --Simpkinson 
V.  Sanders,  (Ey.)  613. 

in.  Rbvibw. 

What  reviewable. 

11.  Where  the  court  decided  that  a  debtor 
had  committed  an  act  of  insolvency  which 
operated  as  an  assignment  of  all  his  property 
for  the  benefit  of  all  his  creditors,  but  did  not 
consider  the  question  whether  a  creditor 
should  refund  for  the  benefit  of  all  the  credit- 
ors the  money  received  by  him  in  payment  of 
his  debt,  it  cannot  be  considered  on  appeaL— 
First  Nat  Bank  v.  Roberts,  (Ky.)  890. 

12.  Questions  raised  in  the  court  below  by  a 
party  who  does  not  appeal  will  not  be  consid- 
ered in  the  appellate  court — Board  of  Trustees 
y.  Harrodsburg  Educational  Dist,  (Ky.)  812. 

Objections  not  raised  below. 

18.  Where  on  the  voir  dire  certain  questions 
of  defendant  were  objected  to  and  overruled 
on  the  ground  **that  the  statute  allowed  no 
such  question,  **  pl^ntifl  cannot,  in  the  appel- 
late court,  change  his  position,  and  object  to 
these  questions  as  ^'prematurely  asked.  "-^ 
Houston  &  T.  C.  Ry.  Co.  v.  Terrell,  (Tex.)  670. 

Presumptions. 

14.  In  an  action  on  several  due-bills,  all  of 
which  appeared  to  be  barred  by  the  statute  of 
limitations  except  one  for  |2,2t».81,  where  de- 
fendants pleaded  the  statute,  and  also  items 
of  set-off  which  appeared  to  be  barred,  and  to 
which  plaintiffs  pleaded  the  statute^  the  court 
having  given  judgment  for  plaintiff  for 
$2,183.87,  It  wUl  be  presumed,  in  the  absence 
of  a  showing  to  the  contrarjr,  that  the  court 
took  all  the  Items  into  consideration  in  deter- 
mining the  balance.— Henderson  v.  Banks, 
(Tex.  ^15. 

15.  Where  the  evidence  is  conflicting,  a 
finding  of  fact  by  the  trial  court  will  be  pre- 
sumedcorrect  on  appeal.— Giddings  v.  Felker, 
(Tex.)  694. 


Weight  and  sufficiency  of  evidence. 

16.  For  the  purpose  of  procuring  credit  for 
purchases  of  plaintiff,  defendant  signed  a 
statement  of  assets  and  liabilities  which  stip- 
ulated that  all  purchases  were  **i;>ayable  in 
G. "  Defendant  claimed  that  he  aid  not  see 
such  stipulation,  and  had  he  known  of  it  he 
would  not  have  signed  the  instrument,  but  did 
not  deny  that  he  had  an  opportunity  to  see  it, 
nor  that  anything  was  done  to  prevent  his 
seeing  it.  There  was  evidence  showing  that 
defendant  read  the  instrument  before  signing 
it.  Seld,  that  the  question  having  been  fairly 
submitted  to  the  iury,  who  found  for  plaintilC, 
defendant  had  fcul  knowledge  of  the  contents 
of  the  instrument.— Traylor  v.  Blum,  (Tex.) 

17.  A  judgment  will  not  be  reversed,  unless 
there  is  palpable  error  in  the  instructions 
given,  where  the  jury  on  more  than  one  trial 
return  the  same  verdict,  which  is  approved 
by  the  trial  judge,  though  this  court  would 
reach  an  opposite  conclusion.— Louisville  & 
N.  R.  Ck).  V.  ConneUy.  (Ky.)  914. 

18.  The  fact  that  damages  awarded  in  an 
action  against  a  railway  company  for  killing 
plaintiffMi  son,  was  prooably  larger  than  the 
evidence  might  jnsufy,  is  no  ground  for  re- 
versing the  J  udjpnent.— Missouri  Pac.  R.  Co. 
V.  LeeTCTex.)  857. 

19.  Wnere  a  jury,  and  subsequentlv  a  chan- 
cellor, find  that  an  interlineation  of  tne  words 
**or  bearer"  in  a  note  after  the  name  of  the 
payee,  plaintiff,  was  not  made  by  him,  al- 
thougn  ne  was  the  custodian  of  the  note,  and 
prima  facie  responsible  for  such  change,  the 
appellate  court  will  not  interfere  with  the 
juogment.— Andrews  v.  Calloway,  (Ark.)  449. 

20.  Where  the  testimony  offered  by  plaintiff 
was  ample  to  prove  that  the  injuries  com- 
plained of  were  the  result  of  an  overflow, 
caused  by  the  negligent  construction  of  de- 
fendant company^s  track,  the  fact  that  the 
evidence  upon  that  point  was  conflicting  does 
not  authorize  the  supreme  court  to  disregard 
the  flnding  of  the  jury  in  favour  of  plaintiff.— 
Sabine  &  E.  T.  Ry.  Co.  v.  Johnson.  (Tex.)  378. 

21.  The  finding  of  facts  by  the  lower  court 
will  not  be  reversed  on  appeal,  unless  palpably 
against  the  weight  of  evidence.  —  Bell  v. 
Wood,  (Ky.)  560. 

Rulings  on  evidence. 

22.  One  seeking  to  raise  the  objection,  on 
appeal,  that  a  witness  had  not  shown  himself 
qualified  to  testify  as  an  expert,  should  show 
what  examination,  or  that  no  examination, 
was  made  to  test  his  qualification ;  the  mere 
statement  that  the  witness  had  not  so  quali- 
fied not  being  sufficient.- Hardin  v.  Sparks, 
(Tex.)  769. 

Matters  not  apparent  of  record. 

28.  The  statement  of  facts  contained  an 
agpreement  that  the  evidence  used  in  another 
case,  tried  in  the  same  court,  and  before  the 
supreme  court  at  a  former  term,  "is  the  same 
as  was  offered  on  the  trial  of  this  case,  so  far 
as  it  goes ;  and  that  the  evidence  found  in  the 
statement  of  facts  in  that  case  may  be  used  in 
this,  without  copying  it  in  the  transci^pt  in 
this  case.  *"  Hetdy  unier  Rev.  St.  Tex.  arts. 
1411,  1418,  1414,  providing  that  the  transcript 
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shall,  except  In  certain  casea^  oontain  a  full 
and  correct  copy  of  all  the  proceedings  had  in 
the  cause,  that  the  evidence  referred  to  could 
not  be  considered  for  any  purpose.— Johnson 
V.  Sabine  &  E.  T.  Ry.  Co.,  (Tex.)  879. 

24.  It  was  set  out  in  the  statement  of  facts 
that,  by  agreement,  the  evidence  given  at  the 
trial  of  another  suit  was  read  to  the  judge ; 
but  it  did  not  appear  who  the  witnesses  were, 
or  what  was  their  testimony.  Such  of  the 
facts  proved  as  were  found  in  the  record 
tended  to  show  that  the  court  was  justified  in 
rendering  judgment  upon  the  verdict.  JSeldy 
that  an  assignment  of  error  claiming  that  a 
different  judgment  should  have  been  rendered 
would  not  be  considered.— Id. 

25.  The  action  of  the  court  in  excluding  tes- 
timony offered  to  show  that  such  of  pli^ntiff*s 
cattle  as  did  not  die  from  the  effects  of  the 
overflow  brought  about  by  defendant's  ne^- 
gence  were  greatly  depreciated  in  value 
thereby,  will  not  be  revised  on  appeal,  whero 
it  does  not  appear  from  the  bill  of  exceptions 
what  the  evidence  proposed  to  be  introduced 
on  that  point  was.— Sabine  &  R,T.  Ry.  Ck>. 
V.  Johnson,  (Tex.)  878. 

26.  Where  no  motion  for  a  new  trial  la  made, 
the  supreme  court  will  only  review  questions 
which  arise  on  the  record  proper,  and  in  such 
a  case  exceptions  taken  to  a  refusal  of  the 
lower  court  to  award  a  jury  to  assess  defend- 
ant's damages  in  condemnation  raoceedingsis 
no  part  of  the  record  proper.—rllansas  (Jity, 
C.  &  8.  R.  CJo.  V.  (3arli^e,  (Mo.)  102. 

27.  A  bill  of  exceptions  to  the  refusal  of  a 

Jtuestlon  by  the  court  is  not  sufficient  where  it 
alls  to  disclose  the  purpose  of  the  question, 
or  the  answer  expected  to  be  elicited  thereby. 
—May  V.  State,  (Tex.)  588. 

28.  Where  a  bill  of  exceptions  assigns  as 
error  the  refusal  of  the  trial  court  to  give  cer- 
tain instructions,  but  the  record  fails  to  show 
any  instructions  asked  and  refused,  the  error 
assigned  cannot  be  considered.— State  v.  Mo- 
Daniel,  (Mo.)  684. 

29#  A  motion. for  a  new  trial  on  the  ground 
of  improper  remarks  bv  an  attorney  cannot 
be  considered  on  appeal,  unless  the  remarks 
are  preserved  in  the  record.— Id. 

80.  When  it  does  not  appear  by  the  bill  of 
exceptions  that  defendant  exhausted  his  chal- 
lenges, it  is  no  ground  for  reversal  of  Judg- 
ment that  the  court  erred  in  not  allowing  a 
challenge  for  cause.— Houston  &  T.  C.  Ry.Co. 
V.  Terrell.  (Tex, )  670. 

81.  That  the  pleading  and  evidence  of  plain- 
tiff show  that  he  has  no  legal  or  equitable  title 
to  t,he  portion  of  a  league  adjudged  to  h^ni  by 
the  trial  court,  and  do  not  identi^  the  portion, 
if  any,  he  is  entitled  to  recover,  is  not  error  of 
law  apparent  of  record  which  the  supreme 
court  IS  authorized  to  consider  without  being 
assigned,  but  is  a  mixed  question  of  law  and 
fact.— Neyland  v.  Bendy,  (Tex.)  497. 

82.  Assignments  of  error  based  upon  rul- 
ings and  findings  not  found  in  the  record  will 
not  be  considered.— Johnson  v.  Sabine  &,  E. 
T.  Ry.  Co.,  (Tex.)  379. 

33.  When  the  record  does  not  show  what  a 
witness  would  have  stated  in  reply  to  a  ques- 
tion, the  supreme  court  will  not  revise  the  de- 
cision of  the  lower  court  in  excluding  the  evi- 
dence.—Jacoby  V.  Brigman,  (Tex.)  866. 


84.  Where  it  does  not  appear,  on  appeaL 
what  certain  witnesses  would  have  stated  had 
they  been  permitted  to  testify,  the  ruling  of 
the  court  excluding  their  testimony  will  be 
presumed  correct.— Beeks  y.  Odom,  (Tex.) 
702. 

Harmless  error. 

85.  Although  the  rule  is  that  when  a  writ- 
ten instrument  on  its  face  appears  to  ha^e 
been  altered  in  any  material  partlcnlar,  tbe 
burden  is  on  the  party  offering  it  to  show  that 
the  alteration  was  made  berore  the  instm- 
ment  was  executed^  or,  if  afterwards,  by  au- 
thority of  the  maker,  yet  a  charge  tbat  the 
burden  is  on  the  objecting  party  to  show  that 
such  alteration  was  made  after  exeoatioii  ia 
immaterial  error,  when  the  alteration  is 
shown  by  the  uncontradicted  testimony  of  aer- 
eral  witnesses  to  have  been  made  before  eze- 
oution.— Jacoby  ▼.  Brigman,  (Tex.)  866. 

86.  Although  the  record  of  a  certified  oopj 
of  a  oertificate  of  land-warrant  locatkni,  In- 
cluding the  assignment  indorsed  on  the  cer- 
tificate, is  inadmissible  in  evidence,  beint^  ob^ 
the  copy  of  a  copv,  yet  the  etxor  oi  admitting 
it  is  harmless,  wnen  the  assignment  was  oth- 
erwise proved  without  objection,  and  when 
the  party  objectine^  to  such  record  claimed 
title  through  a  deea  f  rom  the  original  locator, 
and  had  purchased  with  actual  notice  of  the 
assignment.— Hoge  v.  Hubb,  (Mo.)  443. 

87.  A  witness  was  permitted,  over  defend- 
ant's objection,  to  testify  that  abimt  20  per- 
sons had  told  him  they  were  going  on  plain- 
tiff's excursion,  but  plaintiff  and  two  other 
witnesses  had  previously,  without  obiection, 
testified  that  a  great  many  people  had  an- 
nounced their  intention  of  joining  the  excur- 
sion. Held,  that  the  verdict  could  not  have 
been  different  had  the  objection  been  ans- 
tained,  and  the  admission  of  the  evidence  was 
harmless  error.— Houston  &  T.  O.  Ry.  Ca  v. 
Hill,  (Tex.)  659. 

88.  In  an  action  to  try  title  to  land,  an  in- 
struction to  allow  plaintiff  rents  of  unim- 
proved land,  and  to  allow  defendant  for  im- 
provements put  upon  the  land  in  good  faith, 
is  not  reversible  error,  where  a  general  ver- 
dict is  returned  for  plamtiff,  with  no  finding 
as  to  rents  and  improvements. — Broxon  v. 
McDougal,  (Tex.}  591. 

89^  A  motion  for  a  new  trial  on  the  ground 
that  a  witness  who  had  testified  as  an  expert 
did  so  under  an  agreement  for  compensation 
contingent  upon  the  result  of  the  suit  was 
properly  denied,  where  it  appeared  that,  had 
his  evidence  been  excluded,  no  other  verdict 
than  that  given  would  have  been  justified  by 
the  remaining  evidence. — Beeks  v.  Odom, 
(Tex.)702. 

40.  The  admission  of  incompetent  evidence 
in  proof  of  a  fact  which  is  also  proved  by 
other  competent  and  uncontradicted  ev  idence, 
is  not  reversible  error.— Lamett  v.  Vinoent, 
(Tex.)525. 

41.  When  an  appeal  was  granted  in  the 
lower  court  to  "tiie  supreme  court, "there  be- 
ing no  such  appellate  tribunal  in  this  state, 
held  to  be  a  mere  derical  error.— Stone  v. 
Cromie,  (Ky.)  920. 

42.  To  reverse  a  judgment^  appellant  must 
not  only  show  that  error  has  oeen  committed, 
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but  that  it  operated  to  his  prejudice.—Wels  v. 
Quinan,  (Tex.)  804. 

43.  A  jndgment  will  not  be  reversed,  where 
the  record  contains  no  statement  of  facts,  un- 
less It  clearly  appears  that  the  error  of  the 
court  below  proauced  a  substantial  injnryto 
appellant.— Stonebraker  v.  Friar,  (Tex.)  T99. 

Objections  waived. 

44.  Where  incompetent  evidence  was  ad- 
mitted at  a  trial  below,  without  objection,  and 
only  a  genend  objection  was  made  to  the 
charge  of  the  judge,  a  portion  of  which  was 
based  upon  the  incompetent  evidence,  excep- 
tions to  it  must  be  disregarded  in  the  appel- 
late court.— Frauenthal  v.  Brldgman,  (Ark.) 
888. 

45.  A  verdict  based  upon  incompetent  but 
relevant  testimony ^  admitted  without  objec- 
tion, will  not  be  disturbed  in  the  appellate 
court. — ^Id. 

IV.  Decision. 

ModUQcation  of  judgment. 

46.  Plaintiff  in  a  suit  for  damages  for  negli- 
gence had  a  judgment  for  $721. 80.  As  to  $62.60 
of  this  amount,  there  was  no  evidence  to  jus- 
tify the  finding.  Held^  on  appeal,  the  pro- 
ceedings in  all  other  respects  being  valid,  that 
the  judgment  should  stand,  provided  the  plain- 
tiff entered  a  remittitur  within  10  days  of 
$62.60  as  of  the  date  of  the  judgment,  costs  of 
the  appeal  to  be  taxed  against  him.—Babine 
&  E.  T.  Ry.  Co.  V.  Johnson.  (Tex.)  378. ♦ 

47.  Where  the  court  has  fairly  submitted  to 
the  jury  every  material  issue  made  by  the 
pleadings  and  evidence  in  an  action  to  have  a 
nomesteiEid  declared  and  partitioned,  and  cor- 
rectly instructed  them  on  the  law  applicable 
thereto,  and  the  verdict  is  responsive  to  the 
charge,  but  judnnent  has  been  erroneously 
rendered  for  a  lialf  interest  in  certain  im- 
provements on  homestead,  instead  of  limiting 
said  interest  to  the  amount  of  the  verdict,  the 
judgment  will  be  reformed  to  the  extent  of 
limiting  the  interest  recovered,  and  in  all 
other  particulars  be  affirmed.— Lewis  v.  Sel- 
Uck,  (Tex.)  67ft. 

Effect  of  decision. 

48.  Under  the  Texas  statute  in  force  prior  to 
1856,  a  decision  of  the  supreme  court  did  not 
invalidate  a  subsequent  adverse  judgment  of 
the  district  court  in  a  suit  between  the  same 
parties,  in  reference  to  the  same  subject-mat- 
ter, brought  within  one  year.— Oroesbeck  v. 
Golden,  (Tex.)  862. 

ABBEST. 

Iiangnage  of  complaint. 

Under  the  Constitution  and  Code  of  Crimi- 
nal Procedure  of  Texas,  the  complaint  for  a 
warrant  of  arrest  for  a  misdemeanor  need  not 
commence,  **In  the  name  and  by  the  authority 
of  the  state  of  Texas. "— Jefferson  v.  State, 
(Tex.)  244. 

ARSON. 

What  constitutes. 

1.  Under  Pen.  Code  Tex.  arts.  651, 652,  defin- 
ing arson  as  the  willful  burning  of  any  build- 


ing, edifice,  or  structure  inclosed  with  walls, 
and  covered,  a  person  cannot  be  convicted  of 
arson  for  burning  the  materials  of  a  crib  after 
having  torn  it  down.  —  Mulligan  v.  State, 
(Tex.)  664. 

Indictment. 

2.  Under  Pen.  Code  Tex.  art.  660,  denounc- 
ing the  burning  of  a  house  by  a  part  owner,  a 
tenant  in  possession  of  a  house  under  a  lease 
is  a  part  owner;  and  an  indictment  against 
him  for  arson  in  burning  the  building  must 
allege  such  tenancy,  and  the  particular  facts 
making  the  burning  arson,  under  Pen.  Code 
Tex.  art.  659,  as  that  there  was  property  of  an- 
other in  the  house,  or  that  the  hfe  of  some 
person  was  endangered  by  the  burning.— Id. 

ASSAULT  AND  BATTEBY. 

Indictment, 

1.  A  conviction  for  aggravated  assault, 
where  the  information  alleged  that  defend- 
ant was  an  adult  male  at  the  time  of  the  as- 
sault, but  the  affidavit  of  complaint  on  which 
such  information  was  laid  did  not  do  so,  and 
where  the  record  furnished  no  proof  of  such 
fact,  cannot  be  sustained.— Robinson  t.  State, 
(Tex.)  681. 

What  constitutes. 

2.  Pen.  Code  Tex.  art.  484,  defines  an  assault 
to  be  the  use  of  any  imlawful  violence  on  the 
person  of  another  with  intent  to  injure  him, 
whatever  be  the  means  used,  or  any  attempt 
to  commit  a  battery,  or  anv  threatening  gest- 
ure showing  in  itself  or  by  words  accompa- 
nying it,  an  immediate  intention,  coupled 
with  an  ability,  to  commit  a  battery;  and  ar- 
ticle 496,  subd.  8,  makes  an  assault  aggravated 
when  committed  with  a  deadly  weapon.  On 
trial  for  an  aggravated  assault,  it  appeared 
that  defendant  held  an  uncocked  gun  in  his 
left  hand,  so  that  he  could  have  fired  it  at  8., 
whUe  his  brother  cursed  and  threatened  S., 
but  he  made  no  effort  to  shoot ;  and  that  he 
created  in  S.'s  mind  an  apprehension  of  bodi- 
ly harm.  Held,  that  as  no  violence  was  at- 
tempted, nor  any  gestures  accompanied  with 
words  made,  which  showed  an  immediate  in- 
tention on  the  part  of  defendant  to  inflict  vio- 
lence on  S.,  he  was  not  guilty. — ^Floumoy  v. 
State,  (Tex.)  865. 

8.  Evidence  that  the  accused  accidentallv 
struck  the  alleged  assaulted  party,  and  indi- 
rectly caused  her  to  fall,  shows  no  intention 
to  inflict  injury,  and,  no  injury  being  shown, 
a  conviction  for  assault  and  battery  cannot  be 
susUined.— Ware  v.  State,  (Tex.)  240. 

Sentence. 

4.  A  fine  of  $500,  and  12  months'  imprison- 
ment, for  an  assault  committed  by  seizing  a 
woman's  sleeve  and  jerking  her  nearly  to  the 

ground,  tearing  off  the  sleeve,  is  excessive. — 
obinson  v.  State,  (Tex.)  631. 

ASSIGNMENT  FOB  BENEFIT 

OF  CBEDITOBS. 

See,  also,  Fravdulent  Conveyances;  InaoVv- 
ency. 
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What  oonstitutes. 

1.  An  insolvent  debtor,  to  raise  money  to 
pay  three  of  bis  creditors,  gave  bis  note  to  a 
bank,  one  of  the  creditors,  and  executed  a 
mortgage  on  bis  real  estate  to  indemnify  the 
surety  on  the  note,  a  stockholder  in  the  bank. 
The  bank  and  surety  agreed  that  the  surety 
should  not  be  liable  on  the  note,  but  if  the  mort- 
gaged property  failed  to  pay  the  bank's  debt 
and  one  due  the  firm  of  wntdi  the  surety  was 
a  member,  the  bank  and  firm  were  to  sustain 
the  loss  in  proportion  to  their  debts.  Held, 
that  under  Gen.  St.  Ky.  o.  44,  %  1,  which  pro- 
vides that  a  mortgage,  etc.,  by  a  debtor  in 
contemplation  of  msolvency  shall  operate  as 
an  assignment  of  all  the  debtor's  property  for 
the  equal  benefit  of  all  his  creditors,  the  mort- 
gage operated  as  an  assiffnment  of  all  the 
debtor's  property,  indudlng  the  mortgaged 
property,  to  be  prorated  among  all  his  credit- 
ors.—First  Nat.  Bank  v.  Roberts,  (Ky.)  800. 

Preferences. 

a.  Where  one  having  an  estate  worth  about 
$10,000,  but  owing  a  much  larger  amount, 
pays  a  small  claim  arising  out  of  an  ordinary 
business  transaction,  and  soon  after  makes  an 
assicrnment,  such  payment  will  not  be  deemed 
a  preference  given  in  contemplation  of  insolv- 
ency within  the  meaning  of  the  statute,  the 
insolvent  swearing  that  ne  had  no  intention 
to  give  a  preference.— Talbott's  Assignee  v. 
Ewalt,  (Ky.)  (&0* 

Property  conveyed  by. 

3.  Under  Gen.  St.  Ky.  o.  68,  art.  1,  S  6, 
which  provides  that  "any  interest  in  or  claim 
to  real  estate  may  be  disposed  of  by  deed  or 
will  in  writing,  "a  contingent  remainder  may 
be  assigned  for  the  benefit  of  creditors,  and 
sold  under  a  decree.— White's  Trustee  v. 
White,  (Ky.)  26. 

ASSUMPSIT. 

When  lies. 

Where  the  road-master  of  defendant  rail- 
way company  furnished  supplies  for  a  board- 
ing-train, under  an  agreement  with  plaintiff 
to  board  defendant's  men  at  a  stipulated 
price,  which  was  to  be  deducted  at  the  end  of 
each  month  from  their  wages,  defendant  is 
not  liable  for  money  paid  on  the  road-master's 
order,  for  such  supplies  furnished  on  his  cred- 
it after  he  had  oeen  superseded;  plaintiff 
knowing  they  had  been  shipped  on  the  credit 
of  the  road-master.— Hereford  v.  Southern 
Paa  Ry.  Co.  (Tex.)  318. 

ATTACHMENT. 

Priority  of  lien,  see  WUU,  17. 

Levy  and  lien. 

1.  An  attachment  issued  February  12th,  and 
on  the  same  day  the  sheriff  went  on  certain 
land  of  the  debtor,  and  declared  that  he  lev- 
ied thereon.  February  20th  he  indorsed  the 
writ  as  levied  on  such  land.  Held,  that  under 
Rev.  Bt.  Tex.  art.  167,  providing  that  attach- 
ments shall  be  levied  Uke  executions,  and  ar- 
ticle 2291,  providing  that  a  writ  is  sulfloienUy 
levied  on  land  by  indorsing  the  levy  thereon, 


the  lien  attached  as  of  the  time  of  the  indorae- 
ment,  and  was  not  affected  by  the  act  of  the 
officer  in  going  upon  the  land. — Riordan  v. 
Britton,  (Tex.)  50. 

2.  The  return  on  a  prior  attachment  waa 
written  by  the  attorney  for  a  junior  attach- 
ment creditor,  and  described  the  property  ae 
the  ** store-house  and  lots"  of  tae  debtor. 
The  attorney  knew  what  property  waa  in- 
tended to  be  levied  on,  and  knew  the  descrip- 
tion of  it.  Heldy  that  the  descriptton  waa  aof- 
flclent  as  against  the  junior  attachment.— -Id. 

8.  Where  an  attachment  waa  retamed  U 
months  after  its  issue,  and  it  appeared  tha4 
the  oreditor*s  attorneys  ased  due  diligence  to 

Erocnre  the  return,  the  lien  was  not  f orteited 
y  laches.~Id. 

Bale— Effbot  of. 

4.  One  who  buys  at  an  attachment  sale,  aft- 
er being  notified  by  an  attorney  that  a  prior 
attachment  had  been  levied  on  the  property, 
is  not  an  innocent  purchaser  as  against  one 
claiming  under  the  prior  attachment.— Id. 

5.  A  sale  of  perishable  goods  seiied  under 
an  attachment  by  order  of  court,  and  aooord- 
ing  to  the  statute  providing  for  the  sale  of 
such  goods,  vests  an  absolute  title  in  the  par- 
chaser,  which  cannot  be  defeated  by  an  ac- 
tion for  their  recovery  brought  by  the  real 
owner,  from  whom  they  were  improperly  tak- 
en.—Young  V.  Keller,  (Mo.)  2d8. 

Intervention. 

6.  After  an  attachment  had  been  levied  on 
three  tracts  of  land,  a  third  person  filed  his 
petition  claiming  title  by  deed  to  the  first  and 
second  tracts.  The  court  found  that  the  deeds 
were  not  delivered  until  after  the  attacdiment 
was  levied,  and  dismissed  the  petition,  and 
directed  a  sale  of  all  three  tracts  to  pay  the 
attachment  debts,  making  the  tract  not  con- 
veyed last  in  the  order  of  sale.  Held  error, 
and  that  the  last  tract  should  have  been  sold 
first,  and  the  other  two  only.in  the  event  that 
it  did  not  sell  for  enough  to  pay  the  attach- 
ment debt.— Silvers  v.  Edwards,  (Ky.)  619. 

7.  Under  Rev.  St.  Tex.  art.  48^  providing 
that,  if  property  is  taken  in  attachment  from 
the  possesaion  of  the  olaimant,  the  burdeti  of 
proof,  on  the  trial  of  the  right  thereto,  shall 
be  on  ^e  other  party,  when  all  the  evidence 
shows  such  possession,  it  is  proper  to  in- 
struct, at  the  oeginning  of  the  trial,  that  the 
burden  of  proof  is  on  such  party,  and  with- 
hold from  tne  jury  as  an  issue  such  posses^ 
sion.— Brown  v.  Lessing,  (Tex.)  783, 

WrongftU  attachment. 

8.  In  an  action  for  wrongful  attachment  and 
garnishment,  where  all  the  damage  waa 
caused  by  the  writs  of  Kamiahment,  the  at- 
tachment writ  never  having  been  levied,  it  is 
Immaterial  whether  the  latter  writ  was  sued 
out  maliciously,  and  the  inquiry  as  to  malice 
should  be  confined  to  the  garnishment  pro- 
ceedings.—Biering  V.  First  Nat.  Bank,  (Tex.) 
90. 

9.  In  an  action  by  a  merchant  for  wrongful 
attachment  andgatnlBhrnenUit  Is  immaterial 
whether  the  court  in  its  charge  speaks  of 
damage  to  plaintiff's  credit  as  actual  or  ex* 
emplary  damages,  when  the  charge  correoUy 
inf  onus  the  jury  that  auoh  damage  is  reooT* 
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erable  in  case  tbe  attachment  proceedings 
were  malicioaa,  without  probable  cause,  and 
fonnded  on  an  ontrae  afflaavit.— Id. 

10.  In  an  action  for  damaees  for  detention 
of  money  by  write  of  gamiaEonent  unlawfully 
issoed,  the  rerdict  was  for  interest  at  8  per 
cent,  on  the  money  detained  during  the  penod 
of  detention.  Seldy  that  there  should  be  ad^ 
ded  to  the  Terdict  interest  upon  the  damages 
found,  from  the  date  the  detention  ceased  to 
the  day  of  triaL— Id. 

11.  On  the  trial  of  the  right  to  attached 
property  where  judgment  for  plaintiiE  is  re- 
versed on  appeal,  and  on  new  trial  judg« 
ment  is  rendered  for  defendant,  the  measure 
of  defendant's  damages  is  the  true  value  of 
the  property  taken,  and  the  damages  and 
ooste  he  was  obliged  to  pay  under  the  former 
judgment.— Cleveland  y.  Tufte,  (Tex.)  72. 

BATTj. 

Snfflcienoy  of  evidence. 

On  a  charge  of  cattle  theft,  a  witness  testi- 
fled  that,  while  hunting,  he  became  separated 
from  defendant  and  D.,  near  a  ravine;  that 
within  a  few  minutes  he  heard  reporte  of  a 
gun  or  guns  in  the  ravine:  and  that  he  saw 
D.  shoot,  and  the  steer  fall,  out  did  not  see  de- 
fendant. D.  testified  that  he  killed  the  steer 
without  defendant's  knowledge  or  consent. 
Held^  that  under  Code  Crim.  Proc.  Tex.  art. 
176.  providing  that  if,  upon  an  examination 
under  hdbecis  eorptM,  probable  cause  shall 
appear  for  the  belief  that  prisoner  committed 
the  offense,  he  shall  be  held  under  bond,  the 
above  facts  justify  holding  defendant  under 
bond.— Ex  parte  walck,  (Tex.)  665. 

Bailment. 

See  Carriers. 

BANES  AND  BANKING. 

Forged  draft. 

1.  The  payee  of  a  forged  draft  indorsed  it 
to  defendants  for  collection,  and,  before  it 
waspaid  by  the  drawees,  defendanto  stamped 
it  *"  Paid, »  with  their  names  attached.  Hel^ 
that  drawees  could  not  maintain  an  action 
against  defendante  for  money  had  and  re- 
ceived, on  the  ground  that  payment  was  made 
to  them  under  mistake,  they  being  merely  the 
agents  of  the  payee.-— Vogel  v.  Ball,  (Tex.)  101. 
Iiiability  of  directors. 

2.  The  directors  of  a  bank  are  personally 
liable  to  a  depositor  for  damages  oy  reason 
of  the  insolvency  of  tbe  corporation  when  he 
is  induced  to  deposit  solely  by  the  false  repre- 
sentations of  its  solvency,  made  by  such  di- 
rectors, whether  such  representations  are 
made  with  the  intent  to  defraud  or  not,  where 
the  directors,  by  the  use  of  ordinary  care, 
might  have  know^  that  such  representations 
were  false.— Scale  v.  Baker,  (Tex.)  743. 

BASTABDT. 

Promise  of  support. 

A  parol  promise  by  the  father  of  bastard 
children,  made  to  uieir  mother,  for  their 


benefit,  in  consideration  of  his  relationship, 
and  the  natural  moral  duty  resting  upon  htm 
to  support  and  educate  them,  to  give  them  an 
estate,  the  promise  not  having  been  made 
upon  threats  to  institute  proceedings  against 
him  by  the  mother,  is  not  based  upon  suffi- 
cient consideration,  and  is  invalid.— Mercer  v. 
Mercer's  Adm'r,  (Ky.)  401. 

Betterments. 

See  Sljectmentf  9;  Ti-espasB  to  Try  TiUe,  16, 
16b 

Bill  of  ExcepUonfl. 

See  BxceptUms,  Bill  of. 

Bills  and  Notes. 

Bee  Nego^fable  Inetrumenta. 

BONDS. 

In  replevin,  see  Replevin, 
On  appeal,  see  Appeal^  2^ 

Actions  on. 

The  fact  that  a  treasurer  has  indiscrimi- 
nately intermingled  and  used  the  funds  of  his 
company  as  his  own,  with  its  knowledge,  will 
not  mipose  a  duty  on  the  company  to  com- 
municate these  facts  to  those  subsequently 
becoming  such  treasurer's  sureties,  in  order 
to  hold  them  on  their  bond.  —  Screwmen's 
Ben.  Ass'n  v.  Smith,  (Tex.)  798. 

Books  and  Papers. 

Admissibility  in  evidence,  see  Evidencey  14-16. 

BOUNDABIBS. 

Artiflcial. 

1.  In  an  action  involving  the  boundary  to 
land,  an  instruction  that,  though  *^no  survey 
has  ever  been  made,  yet,  if  the  calls  of  the  pat- 
ent to  the  land  for  other  and  surrounding  sur- 
veys are  such  that  thereby  the  land  conveyed 
by  the  patent  can  be  identified,  **  there  is  a 
sufficient  description,  is  erroneous,  where  it 
Is  the  eastern  boundary  of  the  land  that  is  in 
controversy,  and  no  survey  is  called  for  ex- 
cept one  on  the  north.— Bighom  v.  McDowell, 
(Tex0  816. 

2.  Though  courses  and  distances  are  the 
lowest  in  dignity  and  importance  of  calls  em- 
ployed in  grants,  yet.  when  the  land  conveyed 
can  be  more  certainly  identified  by  running 
the  courses  and  distances,  then  the  grant 
should  be  so  determined,  and  it  is  error  to 
leave  it  to  the  discretion  of  the  jury  whether 
they  will  so  identify  the  grant  or  not— Id. 

8.  The  north  line  of  a  survey  was  not  marked 
on  the  ground,  and  its  location  was  in  dispute. 
The  side  lines  were  marked,  but  not  the  south 
one.  Heidj  that  measurement  by  course  and 
distance  called  for  in  the  survey,  from  the 
south  line,  was  not  the  best  method  of  locat- 
ing the  north  line.— Moore  v.  Stewart,  (Tex.) 
771. 
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Hecognition. 

4.  A  charge  that  a  beginning  point,  differ- 
ent from  that  called  for  in  the  aeed,  a&preed 
on  by  the  original  grantor  and  grantee,  binds 
a  purchaser  with  notice  of  such  agreement, 
cannot  be  assigned  as  error  when  the  jury 
have  found  the  location  as  described  in  the 
deed.— Burnett  v.  Harrington,  (Tex.)  812. 

Eridence. 

5.  Plaintiff  claimed  a  strip  of  land  between 
what  he  contended  was  the  north  line  of  de- 
fendant's survey,  and  the  south  line  of  B.*s 
survey.  Defendant  claimed  that  his  north 
line  and  B. 's  south  line  were  identical.  Held, 
that  the  field-notes  of  B.*s  survey,  calling  for 
defendant's  north  line  as  B.*s  south  line,  were 
admissible  to  show  the  true  location  of  the 
disputed  line.— Moore  v.  Stewart,  (Tex.)  771. 

6.  On  an  issue  as  to  the  location  of  the  true 
boundary  of  a  given  survey,  one  who  assisted 
in  the  survey  is  competent  to  testify  as  to  how 
it  was  made,  so  as  to  enable  the  court  to  trace 
the  course  or  the  surveyor ;  such  evidence  not 
contradicting  the  original  field-notes  of  the 
survey.— Smith  v.  Leach,  (Tex.)  767. 

7.  The  burden  of  proof  is  on  one  claiming  a 
strip  of  land  between  two  surveys  calling  for 
each  other  to  show  that  there  is  a  vacancy, 
and  the  mere  fact  that  there  is  a  slight  excess 
in  area  in  one  or  more  of  the  surveys  than 
called  for  is  not  sufficient  to  show  a  vacancy. 
—Moore  v.  Stewart,  (Tex.)  771. 

BBIBERT. 

Eyidenoe  to  convict. 

1.  Gen.  St.  Ky.  c.  88,  art.  19,  $  19,  providing 
that  conviction  for  bribery  should  not  be  had 
upon  the  uncorroborated  testimony  of  a  single 
witness,  having  been  repealed  May  7,  1886. 
conviction  for  receiving  a  bribe  may  be  had 
on  the  uncorroborated  testimony  of  the  briber, 
although  contradicted  by  defendant's  testi- 
mony.— Cheek  v.  Commonwealth,  (Ky.)  408. 

Sentence. 

2.  The  mere  fact  that  the  Jury  exceeded 
their  province  in  declaring  that  defendant 
should  be  deprived  of  his  right  to  vote  and 
hold  office  is  no  ground  of  reversaL — ^Id. 

Appeal. 

3.  Under  Crim.  Code  Ky.  S  W7,  limiting  ap- 
peals to  cases  of  fines  for  over  $50,  or  or  im- 
prisonment for  over  80  days,  appeal  will  lie 
in  a  bribery  case  from  a  judsment  imposing 
a  fine  of  $50,  and  depriving  defendant  of  his 
right  to  vote  and  hold  offtce,  since  the  penalty 
imposed  stigmatizes  the  offense  as  an  infa- 
mous crime.— Id. 

Brokers. 

See  Factors  and  Brokers, 

BTTBGLABT. 

Indictment. 

1.  Under  Crim.  Code  Ky.  S  128,  providing 
that  if  an  offense  involving  the  commission  of 
an  injury  to  property,  or  the  taking  of  prop- 


erty, be  described  in  other  respects  with  suffi- 
cient certainty  to  identify  the  act,  an  erro- 
neous allegation  as  to  the  property  injured,  or 
the  owner  of  the  property  taken  or  injured,  is 
immaterial,  an  indictment  charging  the  ac- 
cused with  breaking  in  the  night-time  into  the 
barber-shop  of  one  W.,  and  stealing  oeitala 
property,  including  a  pistol,  of  said  W.,  is  sup- 
ported by  evidence  that  he  broke  into  the  shop 
of  W.  &  G.,  and  stole  certain  articles  not  men- 
tioned in  the  indictment,  and  a  pistol  of  one 
S.— Johnson  v.  Commonwealth,  (Ky.)  927. 

2.  Oen.  St.  Ky.  o.  39.  art.  6,  $  4,  provides  thai 
**if  any  person  shall  feloniously,  in  the  night 
or  day,  break  any  warehouse,  store-house.  of« 
fice,  «  «  •  with  the  intent  to  steal,  or  shall 
take  therefrom  any  eoods,  etc.,  ♦  ♦  ♦  he 
shall  be  confined  in  the  penitentiary  not  less 
than  one  or  more  than  five  years.**  Held, 
that  an  indictment  charging  defendant  with 
feloniously  stealing  two  dollars  in  currency 
from  an  office,  without  any  allegation  of  break- 
ing, does  not  warrant  a  sentenoe  under  this 
statute  to  the_penitentiary. — Winston  v.  Com- 
monwealth, (Ky.)  900. 

8.  An  indictment  charging  defendant  with 
stealing  and  carrying  from  a  warehouse  ffoods 
of  the  value  of  40  cents,  without  alleging  a 
breaking  into  the  warehouse,  does  not  charge 
a  felony  under  Gton.  St.  Ky.  c  28,  $  4,  whioh 
provides  that  if  any  person  shall  break  anv 
warehouse,  etc.,  with  intent  to  steal,  or  shaU 
feloniously  take  therefrom  goods,  etc,  of 
value,  he  shall  be  confined  in  the  pemtentiary, 
etc.— Webb  ▼.  Commonwealth,  (Ky.)  d99. 

Evidence. 

4.  A  conviction  under  the  statute  of  Texas 
against  burglary  by  foroe,  in  the  night,  is  not 
supported  by  evidence  which  fails  to  show 
the  manner  of  entry  into  the  house,  or  that  it 
was  by  force.— Jones  v.  Stote,  (Tex.)  060. 

CABBIERS. 

I.  CaRBIBRS  op  GkK)DS. 

II.  Carhikbs  of  Passengers. 

L  Cabbters  op  Goods. 

Injuries  to  live-stoc^ 

1.  Injuries  to  cattle  in  shipping  resulted 
from  the  acts  of  the  owners  in  overcrowding 
the  oars,  and  also  from  acts  of  the  carrier. 
The  jurv  in  the  action  against  the  carrier, 
having  oeen  instructed  that  plaintiffs  were 
not  entitled  to  recover  for  damages  resulting 
from  overcrowding,  rendered  a  general  ver- 
dict for  plaintiffs  m  a  sum  not  greater  than 
the  damages  claimed  as  resulting  from  acts 
of  the  carrier.  Held,  that  the  jury,  in  esti- 
mating damages,  considered  only  such  facts 
as,  under  the  charge,  would  fix  liability  on 
the  carrier. — Houston  &  T.  C.  Ey.  Co.  v. 
Hester,  (Tex.)  776. 

2.  In  an  action  for  damages  to  cattle  in 
shipping,  on  the  ground  of  unreasonable  de- 
lay and  improper  operation  of  the  train,  evi- 
dence that  the  catue  were  shipped  on  a  wbj 
train,  wliich  necessitated  many  stops,  is  ad- 
missible, though  defendant  made  no  contract 
not  to  ship  on  such  train,  nor  to  transtiort  at 
a  given  rate  of  speed;  and  evidence  of  rough 
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Ixandling  of  the  train,  and  that  injury  result- 
ed from  the  jerking  In  stopping  and  starting 
80  often,  is  competent  to  snow  carelessness. 
—Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Ellison,  (Tex.) 
785. 

Delivery  of  freight. 

8.  Under  Qen.  Laws  Tex.  17th  GalL  Leg. 
Bom.  %  2,  p.  85,  requiring  a  railroad  company 
to  deliver  up  the  possession  of  goods  to  the 
owner  or  consignee  on  payment  of  freight 
charges  as  shown  by  the  bill  of  lading,  and 
prescribing  a  penalty  for  a  refusal  so  to  do,  a 
railroad  company  has  no  right  to  impose  as  a 
condition  the  surrender  of  the  bill  ox  lading, 
where  the  goods  have  been  hauled  over  con- 
necting roads,  and  the  freight  charges  as 
flhown  oy  the  w^y-blll  are  greater  than  those 
In  the  bill  of  ladung,  any  custom  to  the  con- 
trary notwithstanding.—Dwyer  v.  Gulf,  C.  & 
S.  F.  R.  Co.,  (Tetx.)  504. 

n.  Carribks  of  Passenobrs. 

€k>iitraot  to  carry  exourBlon. 

4.  A  plaintiff,  who  has  sold  a  large  number 
of  excursion  tickets  to  a  third  person,  is  en^ 
titled  to  reooTer  damages  for  the  failxire  of  the 
railway  company  to  comply  with  its  oontraot  to 
€onrey  an  unlimited  number  of  excursionists 
for  a  certain  fare.— Houston  &i  T.  C.  By.  Co. 
r.  Hill,  (Tex.)  659. 

5.  A  railway  oompanv,  after  haying  con> 
tracted  to  carry  an  unlimited  number  of  ex- 
cursionists, cannot  limit  its  lialHlity  in  dam- 
ages pro  tomXo^  for  a  breach  of  the  contract, 
by  an  offer  to  carry  15  passengers  at  the  rate 
•greed  upon,  especially  when  such  offer  is  ac- 
companied with  a  eondltion  that  all  other 
rights  under  the  contract  be  relinquished.— 

6.  In  an  action  for  breach  of  a  oontraot  to 
carry  excursionists  at  a  certain  fare,  it  is 
proper  for  plaintiff  to  proye  that  he  sold  wit- 
ness a  large  number  of  tidh»tsat  an  adyanced 
price.— -Id. 

7.  In  an  action  for  breach  of  a  contract  to 
carry  excursionists,  plaintiff  is  entitled  to  the 
net  profits  on  all  tickets  he  would  haye  sold. 
—Id. 

Ii]jiirie8  to  passengers. 

8.  In  an  action  for  injury  to  a  passenger, 
alleged  to  haye  been  caused  by  the  train  sud- 
denly starting  while  he  was  alighting  from 
it,  11  witnesses,  many  of  them  disinterested, 
testified  that  the  train  stopped  long  enough  to 
allow  passengers  to  alight  safely;  and  their 
testimony  was  only  contradicted  by  that  of 
plaintiff  and  two  boys.  Two  disinterested 
witnesses  testified  that  plaintiff  had  left  the 
car,  and  was  standing  on  the  ground  leaning 
against  a  car,  when  the  train  started.  Sey- 
eral  witnesses  testified  that  the  usual  signals 
were  giyen  before  the  train  started.  Held^ 
that  a  yerdict  for  plaintiff  was  cleariy  against 
the  weight  of  the  eyidence.— Gulf,  CI.  &  S.  F. 
By.  Co.  y.  Williams,  (Tex.)  88. 

9.  In  an  action  for  personal  iniury.  by  a 
passenger  on  defendant's  train,  plamtiff^s  eyl- 
dence  tended  to  show  that  the  train  was  run- 
ning at  a  high  rate  of  speed,  that  the  ties 
were  rotten  and  the  road-bed  in  an  unsafe 
condition  at  the  point  where  the  accident  oc- 


curred, and  defendants  eyidence  as  to  the  ap- 
pearance of  the  nuts,  bolts,  and  bars  used  in 
connecting  the  rails  and  the  appearance  of 
the  rails  tended  to  show  that  they  had  been 
remoyed  by  some  malicious  person,  but  no 
eyidence  was  glyen  as  to  who  removed  them, 
or  that  any  person  was  seen  about  the  place. 
Held,  that  a  judg[ment  for  plaintiff  will  not 
be  set  aside  as  against  the  weight  of  evidence. 
—Houston  &  T.  C.  Ry.  Co.  y.  Lee,  (Tex.)  334. 

10.  An  instruction  that  a  railroad  company 
is  bound  to  exercise  the  strictest  vigilance  in 
carrying  passengers  to  their  destination,  and 
in  setting  them  down  thereat,  is  erroneous; 
the  conductor's  duty  in  that  respect  being 
merely  to  announce  the  station,  and  give  the 
passenger  a  reasonable  opportunity  to  leave 
the  cars.— Hurt  v.  St.  Louis,  I.  M.  &  B.  Ry.  (3o., 
(Mo.)  1;  Id.  5. 

11.  When  the  averments  of  the  petiUon  do 
not  show  priafna  facia  that  plaintifl!  was  negli- 
gent, the  burden  is  not  upon  him  to  prove 
that  his  own  negligence  was  not  the  cause  of 
his  injury.— Gulf,  C.  &  8.  F.  By.  Co.  v.  Will- 
iams, (Tex.)  88.* 

CHAMFERTT  AND  MAIN- 
TENANCE. 

Wbat  coBstitates. 

1.  A  deed  was  made  by  several  joint  tenants 
of  their  interest  in  land  to  a  stranger,  who  re- 
conveyed  the  entire  tract  to  another.  After 
the  transfer,  and  while  the  last  grantee  was 
in  possession  of  the  land,  one  of  tne  joint  ten- 
ants, who  was  not  a  party  to  the  first  deed, 
conveyed  his  interest  to  a  third  party.  He2d, 
that  the  grantee  in  i>ossession  holds  adversely 
to  the  joint  tenant  last  conveying,  and  the 
transfer  to  the  third  party  was  void  under  Gten. 
Bt.  Ey.  o.  11,  i  2,  providing  that  all  sales  of  land 
of  which  any  person  at  the  time  has  adverse 
possession  is  void.— Adldns  y.  Whalin,  (Ky.) 
912.» 

2.  Where  a  party  holding  land  under  an 
elder  patent  is  not  in  actual  possession,  a  pur- 
chase of  the  land  from  him,  while  the  party 
holding  under  the  junior  patent  is  in  posses- 
sion,  cUiming  title,  is  champertous  and  void 
—Bentley  v.  Childers.  (Ky. )  628. 

8.  Where  a  plaintiff,  pending  an  action  for 
the  recovery  of  real  estate,  both  parties  claim- 
ing title  and  possession,  convevs  his  interest 
in  the  disputed  premises  to  a  third  party,  such 
conveyance  is  not  champertous,  and  bars  his 
right  of  recoveiy.-^mith  v.  Price,  (Ky.)  918.* 

Change  of  Venue. 

See  Venvs  in  Ci/vU  Cases,  2. 

CHATTEL  MOSTQAGES. 

What  constitutes. 

1.  A  note  given  in  part  payment  of  the  pur- 
chase price  of  chattels,  containing  the  provis- 
ion that  the  title  shall  remain  in  the  vendor 
until  the  note  is  paid,  with  the  right  on  de- 
fault to  take  possession  of  the  property  with- 
out refunding  any  money  previously  paid  on 
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account  of  said  purchase,  is  a  contract  for  an 
absolute  sale  and  mortgage  back  to  secure 
payment  of  the  agreed  purchase  price.— -Bald- 
win V.  Crow,  (Ky.)  146.» 

Mortgagor's  possession. 

2.  Possession  of  cattle  under  a  trust  deed  to 
secure  a  valid  debt  cannot  be  disturbed  by  a 
subsequent  purchaser,  as  long  as  the  debt 
remains  impaid.— Jacoby  v.  Brigman,  (Tex.) 
966. 

Lien. 

8.  Under  Gen.  St.  Ky.  c.  24,  f  10,  providing 
that  no  mortgage  on  personal  propertv  shall 
be  valid  against  a  purchaser  for  valuable  con- 
sideration, or  agrainst  creditors,  until  ac- 
knowledged or  proved  according  to  law,  and 
lodged  for  record,  the  holder  of  an  unrecord- 
ed mortgage,  having  given  notice  thereof, 
mav  arrest  an  execution  sale  of  the  property 
under  a  judgment  against  the  mortgagor  re- 
covered prior  to  the  execution  of  the  mort- 
gage.—Baldwin  V.  Crow,  (Ky.)  146. 

4.  A  mortgage  executed  to  secure  any  sam 
that  might  become  due  for  supplies  to  be  fur- 
nished by  the  mortgagees  to  the  mortgagor 
by  the  1st  of  October  following,  does  not  se- 
cure an  account  oontracted  by  toe  mortgagor 
after  said  date.—Fort  v.  Black,  (Ark.)  131. 

Bights  of  mortgagees.  ' 

5.  A  chattel  mortgage  expressly  providing 
that  it  shall  secure  future  indebtedness  of  the 
mortgagor  of  any  kind  will  protect  the  mort- 
gagees, who  have  guarantied  and  made  sub- 
sequent payments  of  debts  of  the  mortgagor 
of  a  different  nature  from  those  named  in  the 
mortgage,  as  against  subsequent  purchasers 
with  notice  of  the  mortgage. — Freiberg  v. 
Magale,  (Tex.)  684. 

6.  A  petition  of  a  mortgagee,  alleging  that 
purchasers  of  the  mortgaged  property  took 
with  knowledge  of  the  mortgage,  states  a 
cause  of  action  against  such  purchasers  with- 
out alleging  that  the  mortgage  had  been  re- 
corded.— Id. 

Sale  of  mortgaged  property. 

7.  Under  Pen.  Ckxie  Tex.  art.  797,  as  amended 
March  31,  1885,  (Acts  Tex.  1885,)  providing 
that,  if  a  mortgagor  of  a  growing  crop  of  farm 
products  shall  sell  or  otherwise  dispose  of  the 
same  with  intent  to  defraud  the  mortgagee, 
he  shall  be  punished,  etc.,  the  requisite  allega- 
tions in  an  indictment,  where  tne  mortgage 
was  executed  on  a  crop  not  yet  planted,  are 
that  the  accused  executed  such  a  mortgage ; 
that  such  crop  was  planted,  and  when  grow- 
ing or  grown  the  said  mortgage  became  a  lien 
thereon,  and  the  accused  fraudulently  dis- 
posed of  the  same.— Mooney  v.  State,  (Tex.) 

CLEBK  OF  COURT. 

Election  of  county  clerk. 

Section  3  of  the  scheme  and  charter  of  1876, 
for  the  separation  of  the  city  and  county  of  St. 
Louis,  wnich  provides  that  at  the  general 
election  in  November,  1876,  and  every  two 
years  thereafter,  there  shall  be  elected  for  St. 
Louis  county  a  clerk  of  the  county  court,  was 
superseded  by  the  act  of  April  28,  1878,  (Acts 


Mo.  1877.  p.  192.)  which  provides  for  the  ^ec* 
tion  of  clerks  of  courts  of  record  at  the  gen- 
eral election  in  the  year  1878,  and  every  four 
years  thereafter,  "except  as  otherwise  pro- 
vided by  law. "— SUte  ▼.  Matthews,  (Ma)  17. 

CONSTITUTIONAL  LAW. 

Construction  of  road,  see  Rail/road  Comjxjk' 

nlesy  5. 
Taxation,  see  Express  Companies^  1;  lA- 

cense,  2;  Municipal  Corporations^  11, 13; 

TaocaUon,  1, 2. 

Legislative  powers. 

1.  An  act  of  the  legislature  authorizing  mu- 
nicipal corporations  to  take  control  of  their 
public  schools,  by  a  majority  vote  of  their 
electors,  is  not  unconstitutional  as  being  a 
delegation  of  legislative  functions  to  such 
electors. — Werner  v.  City  of  Galveston,  (Tex.) 
726.* 

Titles  of  laws. 

a.  Rev.  St.  Tex.  tit.  17,  entitled  *^Cmes  and 
Towns,  **  applies  to  all  dUes  and  towns  in  the 
state,  and  not  alone  to  those  of  10,OUO  inhab- 
itants or  lees;  and  an  amendment  to  snoh 
statute,  whose  title  refers  thereto,  and  state* 
that  it  relates  **  to  charters  of  <^tiea  and  towna, 
and  towns  and  villages, "  which  is  applied  to  a 
city  of  over  10,000  inhabitants,  is  not  uncon- 
stitutional as  embracing  a  suhtject  not  ez« 
pressed  in  its  title. — Id. 

8.  Under  Const.  Tex.  art.  8,  {  86,  providing 
that  no  law  shall  be  amended  by  reference  to 
its  title,  but  that  any  section  amended  ahall  be 
published  at  length,  an  act  authoririBg  munio- 
ipal  corporations  to  take  control  of  their  pub- 
lic schools  is  not  uncoasUtutional  as  being  aa 
amendment  to  a  city  charter. — Id. 

4.  Act  Tex.  July  14,  1879,  which  seta  i^>art 
the  vacant  lands  of  certain  counties  for  wptd- 
fied  purposes,  and  provides. for  its  sale,  and 
the  application  of  the  proceeds  to  those  pur> 
poses,  does  not  infringe  the  provision  of  the 
constitution  against  legislating  upon  more 
than  one  subject  in  the  same  act.— Looney  v. 
Bagley,  (Tex.)  860. 

5.  Act  Tex.  March  27,  1881,  empowering 
municipalities  to  levy  taxes  for  the  support  of 
public  schools.  When  the  munieipalitieB,  under 
act  of  April  3,  1879,  had  become  school-dis- 
tricts, does  not  violate  the  constitutional  pro- 
vision that  acts  shall  embrace  but  one  subject, 
though  it  professes  to  amend  Rev.  8t.  tit.  17. 
by  aading  a  new  section  thereto.— City  of 
Austin  V.  Austin  Oas-Light  ^  Coal  Ca,  (Tex.) 
200. 

Vested  right. 

6.  Under  Const.  Tex.  art.  14.  S  2,  requiring 
land  certificates  to  be  located,  surveyed,  or 
patented  only  upon  vacant  and  unappropriated 
public  domain,  the  holder  of  a  oerufloato  has 
no  vested  right  to  lands  withdrawn  from  lo- 
cation and  survey  subaequentlv  to  the  issuing 
of  his  certificate,  and  before  its  location  and 
survey.— Looney  v.  Bagley,  (Tex.)  860. 

Due  process  of  law. 

7.  Act  Ky.  May  10, 1884,  creating  the  stats 
board  of  equalization,  providing  that  the  board 
shall  meet  at  a  certain  place  at  stated  timss. 
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is  not  anconBtitutional  beoatne  of  the  failure 
to  give  notice  to  the  people  of  the  Beveral 
countieB  Uiat  the  board  will  pass  npon  the 
question  of  increasing  or  decreasing  the  as- 
sessed valuation  of  their  property ;  the  board 
operating  upon  counties,  and  not  upon  Indi- 
'  viduals,  anq  the  aot  itself  presoribing  the 
time  T7hen  tney  shall  meet.  Railroad  Co.  y. 
Com.,  81  K.J.  4S»y  followed.— Spalding  v.  HiU, 
(Ky.)  27. 

Taxation. 

8.  Act  Ky.  May  10, 1884,  creating  the  state 
board  of  equalization,  giving  it  power  to  ex- 
amine into  the  assessment  valuation  of  the 
several  counties,  and,  in  case  the  valuations 
of  one  or  more  are  found  to  be  relativelv 
higher  or  lower  than  those  of  others,  to  equal- 
ize the  taxes  among  the  several  counties  ac- 
cording to  the  value  of  the  property  therein. 
is  constitutional;  the  very  purpose  of  the  act 
being  to  equalize  and  make  uniform  the  taxa- 
tion of  property.-4d. 

9.  An  act  providing  that  a  certain  tax  may 
be  levied  by  municipal  governments,  if  two- 
thirds  of  the  tax-payers  voting  shall  vote  in 
favor  thereof,  is  not  in  violation  of  a  constitu- 
tional provision  that  the  tax  mav  be  levied  if 
two-thirds  of  the  tax-payers  shall  vote  for  it. 
—Werner  V.  City  of  Galveston,  (Tex.)  728. 

10.  Under  an  act  authorizing  municipal  cor- 
porations to  levy  a  certain  tax  for  school  pur- 
poses, a  city  may  levy  such  tax  in  excess  of 
the  amount  of  taxes  authorized  by  its  charter ; 
the  legislature  having  authority  to  extend  its 
taxing  power.— Id. 

11.  The  Kentucky  statute  authorizing  the 
city  of  Henderson  to  impose  a  license  tax  upon 
certain  occupations  within  Its  limits  requires 
those  pursuing  the  same  occupation  to  be 
taxed  equally,  or  in  proportion  to  the  amount 
of  business  conducted,  and  is  oonstttutionaL 
—Rankin  v.  City  of  Henderson,  (Ky.)  174.* 

13.  A  statute  authorizing  a  dty  or  town  to 
impose  a  license  tax  on  certain  occupations 
within  its  limits,  for  municipal  purposes 
alone,  may  originate  in  either  branch  of  the 
legislature,  under  Const.  Kv.,  inquiring "^  bills 
for  raising  revenue  "  to  originate  in  the  house. 
— ^Id. 

Amendment  of  charter. 

13.  A  general  act  of  the  legislature  author- 
izing municipal  authorities  to  take  control  of 
their  public  schools  is  not  prevented  from  ap- 
plying to  cities  of  over  10,000  inhabitants  by 
a  constitutional  provision  that  such  cities  may 
have  their  charters  granted  or  annulled  by 
**  special  act  of  the  legislature. ''—Werner  v. 
City  of  Galveston,  (Tex.)  726. 

Continiiance. 

In  criminal  cases,  see  Criminal  LoM^  0-18. 

CONTRACTS. 

See,  also.  Alteration  of  Instruments;  As- 
sumpsit; Bonds;  Carriers;  Chattel  Mort- 
gages; Covena/nts;  Deed;  FcusUyrs  and 
hrc^cen;  FraudtUent  Conveyances;  In- 
mjvnmce;  Landlord  amd  TenaaU;  Mort- 


gages; Negotiable  Instruments;  Partner- 
ship; Principal  and  Agent;  Sale;  Spe- 
ciflii  Performance;  Vendor  and  Vendee. 

Breach,  damages,  see  Damagea,  8,  4. 

Cancellation,  see  Equity^  3. 

Ratification,  see  Infancy. 

Reformation,  see  EquUyy  1, 2. 

Interpretation. 

1.  Defendant  bid  in  land,  appraised  attl,d00, 
for  $478.80,  at  a  judicial  sale,  under  an  agree- 
ment with  plaintiffs,  who  were  pendente  lite 
purchasers,  that  they  might  redeem  it  by  pay- 
ing the  purchase  money  and  interest.  PllEuLn- 
tiffs  retained  possession  nearly  two  years, 
and  improved  tne  land.  Held,  in  an  action  to 
enjoin  defendant's  writ  of  possession,and  to 
have  tiim  declared  trustee  for  plaintiff's  ben- 
efit, that  the  time  of  redemption  was  not  ma- 
terial, and  that  plaintiffs  might  redeem  upon 
bringing  the  purchase  money,  interest,  and 
costs  into  court.— Fishback  v.  Green,  (Ky.) 
881. 

Bescission. 

2.  A  written  contract  may  be  rescinded  by 
parol,  and  the  agreement  to  rescind  maybe 
inferred  from  acts  and  declarations  of  the 
parties. —Chouteau  v.  Jupiter  Iron-Works, 
(Mo.)  467. 

3.  In  a  suit  on  a  written  contract,  by  which 
plaintiff  was  to  operate  the  iron-works  of  de- 
fendant, evidence  that  other  works,  which 
were  expected  to  consume  the  product  of  the 
works  in  question,  suspended  operations,  was 
properly  admittea,  as  tending  to  show  that 
It  was  for  the  interest  of  plaintiff  to  abandon 
the  contract.— Id. 

Actions. 

4.  An  action  for  damages  for  breach  of  a 
contract  to  convey  real  estate  cannot  be  main- 
tained where  plaintiff  does  not  allege  a  tender 
of  the  contract  price,  if  the  payment  was  to 
be  cash  down,  and  an  allegation  that  he  was 
ready,  willing,  and  able  to  pay  for  the  lot  is 
not  sufficient.  —  Humpkey  v.  Norris,  (Ky.) 
888. 

5.  It  was  not  error  for  the  court  below  to 
refuse  to  limit,  by  instructions,  an  abandon- 
ment of  a  contract  to  a  particular  time,  where 
the  answer  did  not  confine  the  alleged  rescis- 
sion to  such  time.— Chouteau  v.  Jupiter  Iron- 
Works,  (Mo.)  467. 

COBPOSATIONS* 

See,  also,  Banks  and  Banking;  Express 
Companies;  Horse  and  Street  Railroads; 
Insurance;  M'ltnidpal  Corporations; 
Bailroad  Companies;  Telegraph  Com- 
panies. 

Rights  of  stockholders,  see  Spedjlc  Perform- 
ance's. 

Transactions  with  decedents,  see  Witness^  5, 
6. 

For  personal  protection. 

1.  A  corporation  organized  to  protect  the 
personal  property  of  its  members  from  vio- 
lence, theft,  to  raise  money  for  necessary  ex- 
penses by  assessments,  and  confer  with  the 
state  officers,  employ  counsel  and  police  and 
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detectives,  when  necessary  to  the  prosecution 
of  criminals,  is  valid,  under  Rev.  St.  Tex.  art. 
566,  subd.  27,  providing  that  private  corpora- 
tions  may  be  formed  for  mutual  profit  or  ben- 
efit, not  Inconsistent  with  the  constitution 
and  laws  of  the  state.— Guadalupe  &  8.  A.  R. 
S.  Ass'n  V.  West,  (Tex.)  817. 

Deed. 

2.  Where  a  certified  copy  of  a  deed  convey- 
ing property  of  a  railway  company  to  its 
stockholders,  and  reoorded  for  about  25  years, 
is  produced  in  evidence,  and  not  objected  to 
as  being  a  copy,  and  it  concludes,  "In  wit- 
ness whereof  the  *  *  *  company  has  ex- 
ecuted this  deed  by  the  vioe-president  thereof, 
acting  in  the  absence  of  the  president,  sign- 
ing his  name  thereto,  and  the  secretary  there- 
of countersigning  it,  and  annexing  the  corpo- 
rate seal, "  but  no  seal  was  attached,  the  stock- 
holders never  objecting  to  the  validity  of  such 
conveyance,  the  law,  after  such  lapse  of  time, 
will  presume  that  the  deed  Was  duly  executed 
under  seal,  and.  such  being  the  oase,  that  the 
vice-president  had  prima  facie  authority  to 
convey,  thus  throwing  the  Durden  of  disproof 
on  defendants.— Catlett  v.  Starr,  (Tex.)  844. 

Action. 

3.  An  allegation  that  plaintiff  is  ''a  body 
duly  and  legally  incorporated  by  and  under 
the  laws  of  the  state  of  Texas''^ is  sufficient 
under  Gen.  Laws  Tex.  1883,  c.  101,  §  1,  provid- 
ing that  in  pleading  the  charter  or  act  of  in- 
corporation it  shall  oe  sufficient  to  allege  that 
such  corporation  was  duly  incorporated. — 
Texas  &  P.  Ry.  Co.  v.  Virginia  Ranch,  Land 
&  Cattie  Ck).,  (Tex.)  341. 

Beduction  of  stock. 

4.  Under  Rev.  St.  Mo.  S  033,  providing  that 
a  corporation  shall  not  loan  money  to  its  stock- 
holders -,  and  section  927,  prohibiting  a  corpo 
ration  from  issuing  stock  or  bonds  except  "  for 
money  paid,  labor  done,  or  money  or  property 
actually  received ;  ^  and  making  all  nctUious 
issues  of  stock  or  bonds  void,  —a  corporation 
cannot,  by  a  reduction  of  its  capital  stock,  cre- 
ate a  surplus,  and,  such  surplus  being  in- 
vested in  a  plant  so  situated  as  not  to  be  read- 
ily convertiole  into  cash,  borrow  on  bonds  and 
general  mortfifa^e  sufficient  ready  funds  to 
distribute  such  surplus  among  the  stockhold- 
ers.—Ckwuard  V.  St.  liouis  Cotton  C<»npre6s 
Co.,  (MoO  176. 

Stockholders— LiabilitiSB. 

5.  A  corporation  of  which  defendant  was  a 
member,  organized  for  the  purpose  of  raising 
and  protecting  live-stock,  under  a  provision 
of  its  charter,  levied  an  assessment  of  40  cents 
on  the  $100  valuation  of  defendant's  live-stock 
at  its  taxable  value,  to  meet  the  expenses  of 
the  corporation :  which  assessment  was  made 
pro  rata  on  all  the  members.  Held  that,  after 
the  expiration  of  the  charter,  the  officers  of 
the  corporation,  as  trustees,  might  recover  the 
assessment  to  pay  debts  on  showing  that  there 
were  no  other  assets. — Guadalupe  &  S.  A.  R. 
S.  Ass'n  V.  West,  (Tex.)  817. 

6.  Defendant  had  a  contract  with  a  corpora- 
tion to  build  its  works  for  a  certain  sum,  part 
of  which  was  to  bo  paid  in  stock,  which  de- 
fendant, like  other  stockholders,  was  to  take 


at  50  per  cent,  of  its  par  value.  A  judgment 
creditor  of  the  company  sought  to  subject 
defendant  to  liability,  by  creditors*  bill,  on  un- 
paid stock  which  he  had  taken  in  |raTsuance 
of  his  contract  with  the  company.  Held^  that 
the  creditor  was  not  bound  by  the  contract  be- 
tween defendant  and  the  oompany  as  to  the  * 
price  for  the  works,  and  that  only  to  the  ex- 
tent of  their  reasonable  value  could  the  de- 
fendant avail  himself  against  the  unpaid  bal- 
ance on  the  par  value  of  the  stook—Shickle 
V.  Watts,  (Mo.)  274. 

7.  Wlicre  judgments,  obtained  in  a  foreign 
jurisdiction  against  a  corporation  of  that  ni- 
risdiction,  prove  unavailing  by  reason  of  the 
insolvency  of  the  corporation,  it  is  not  naoes- 
sary,  in  a  proceeding  in  a  court  of  equity  in 
Missouri,  against  a  holder  of  nnpaid  stock,  to 
obtain  judgment  of  dissolution  of  tbe  corpo- 
ration, that  fact  appearing  sufficiently  oii- 
unde;  and  the  statute  requiring  such  judg- 
ment does  not  apply. — Id. 

8.  The  holder  of  unpaid  stock  in  an  insolvent 
corporation  is  liable  whether  he  was  a  sub- 
scriber or  not,  though  the  charter  prescribes 
that  persons  wishing  to  become  members  shaii 
subscribe.— Id. 

9.  The  liability  of  a  stockholder  on  unpaid 
stock  of  an  insolvent  corporation  remains  un- 
changed, though  the  juogments  a^rsii^^  ^^ 
corporation,  sought  to  be  -enforced  against 
him,  were  rendered  after  he  became  a  stock- 
holder.—Id. 

10.  Where  a  eorpot^tlon  becomes  insoivest, 
the  holder  of  unpaid  stobk  cannot,  as  sg^nst 
creditors,  offset  his  own  claim  against  toe  cor- 
poration.— Id. 

On  subscriptions. 

11.  Where  a  stock  oompany,  inoorporated 
under  a  general  law,  roquiring  that  the 
amount  of  Its  stock  be  stated  in  the  recording 
cerUflcate,  enters  into  active  business  with  a 
less  capital  sul>acribed  than  the  amount  thus 
stated,  a  subscriber  to  the  stock,  who  is  not 
estopped  from  making  such  defense,  cannot 
be  held  to  his  subscription.— Haskell  v.  Worth- 
ington,  (Ma)  48L 

12.  It  is  no  defense  to  an  action  on  stock 
subscription  that  the  words  ^of  St.  Louis" 
were  added  to  the  name  of  the  company,  as 
given  in  the  subscription  paper,  upon  its  in- 
corporation, or  that  defendant  was  Induced  to 
sign  by  the  false  representation  that  certain 
of  his  neighbors  and  friends  had  agreed  to 
take  stock  in  the  company,  there  having  been 
opportunity  to  ascertain  the  truth  of  the  as- 
sertion.— Id. 

18.  It  is  no  defense  to  an  action  on  stock 
subscription  by  a  company  or^pniied  to  carry 
on  the  business  contemplated  in  the  subscrip- 
tion paper,  and  engaged  in  that  business  only, 
that  It  mi^ht,  tmder  the  act  of  incorporation, 
have  earned  on  other  business. — Id. 

Costs. 

Right  to  costs,  see  Mortgages^  15. 

Co-Tenancy. 

See  Tenaiwii  in  Comino^i  and  Joint  Ten- 
aiwy. 
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C0X7NTIBS. 

See,  also,  Highways;  Schools  cmd  Saiiool- 

IHsmcts. 
Officers,  see,  also,  Clerk  of  Cowrt;  Sheriffs 

and  Constables. 

Formation  of  new  county. 

1.  Act  Tes.  AprU  14, 1883,  authorijeed  the 
organization  of  Reeves  county  out  of  a  portion 
of  the  territory  of  Pecos  countv^  but,  owins 
to  the  delay  of  the  county  oommlssioners  and 
county  judge  of  Pecos  county,  such  ornn- 
isation  was  not  perfected  until  December, 
1884^  and  meantinie  the  inhabitants  of  that 
portion  included  in  the  new  county  paid  taxes 
into  the  treasury  of  Pecos  county.  Meld^  that 
the  delay  of  the  officers  of  Pecos  county  to  do 
their  duty  did  not  give  Reeves  county  the 
right  to  recover  such  taxes  from  Pecos  ooun^. 
—Reeves  County  v.  Pecos  County,  (Tex.)  54. 

a.  When  a  new  county  is  organized  out  of  a 
portion  of  the  territory  of  an  old  county,  the 
new  county  is  not  entitled  to  any  funds,  nor 
sal^eot  to  any  obligations  of  the  old  county.^ 
Id. 

OOTTRTS. 

Judicial  notice,  see  Evidence,  1. 
Jurisdiction,  see  Eminent  Lwnainy  8;  Office 
and  Officer,  2, 

Amount  in  oontroyersy. 

1.  Where  the  language  of  a  contraot  Is  suoh 
on  its  face  that  plaintiff  may  honestly  think 
himself  entitled  to  recover  a  much  larger  sum 
than  $500,  the  allegations  of  the  complaint, 
and  not  the  amount  he  Is  really  entitled  to, 
will  determine  the  Jurisdiction.— Dwyer  v. 
City  of  Brenham,  (Tex.)  598. 

2.  In  Texas  the  district  court  has  no  juris- 
diction of  an  action  brought  before  it  to  re- 
cover exactly  $500,  with  interest,  on  a  writing 
obligatory.  Following  Railway  Co.  v.  Ram- 
bolt,  4  S.  W.  Rep.  856.— Henderson  v.  Anglo- 
American  Land  &  Claim  Ass'n,  (Tex^  887. 

8.  Under  provisions  of  Rev.  St.  Tex.  art 
4823,  relating  to  the  jurisdiction  of  county  and 
district  courts,  the  question  of  the  value  of 
property  in  controversy  is,  in  the  absence  of 
fraud,  to  be  determined  by  the  assessment 
made  by  the  officer  serving  the  writ,  and  not 
by  the  value  subsequently  proved.— Cleve- 
land v.  Tufts,  (Tex.)  73. 

Bemoval  from    county  to   district 
court. 

4.  Upon  removal  of  a  cause  from  the  county 
to  the  district  court  because  of  dlsqualiflea- 
tion  of  the  county  ^dge,  the  original  jurisdio 
tion  of  the  district  court  immediately  attaches, 
and  the  cause  proceeds  in  all  respects  as  Iz 
originally  instituted  there.— Id. 

Adjournment  in  absence  of  judge. 

5.  Rev.  St.  Tex.  art.  1128,  provides  that 
where  the  district  judge  does  not  appear  on 
the  first  day  of  the  term,  and  no  speciu  judge 
is  elected,  the  sheriff  may  adjourn  court  from 
day  to  day  for  three  days,  and,  on  the  mom- 


the  next  term.  Held,  where  the  judse  ap- 
peared at  n :  W  ▲.  M.  on  the  fourth  day,  Ee  was 
authorized  to  proceed  to  hold  court.— Texas 
Mex.  Ry.  Co.  v.  Douglas,  (Tex.)  77. 

Circuit  courts. 

6.  A  circuit  court  In  Missouri  has  no  juris- 
diction to  hear  a  motion  to  set  aside  a  sale 
made  under  an  order  and  judgment  emanat- 
ing from  the  county  court.— Oilbert  v.  Ren- 
ner,  (Mo.)  479. 

Probate  juriediotion. 

7.  The  probate  court  of  the  dty  of  St.  Louisw 
being  a  court  of  record,  with  general  original 
juriBdiction  in  matters  of  probate,  has  power 
to  set  aside  a  judgment  by  default,  rendered 
therein,  at  the  same  term,  in  favor  of  an  ad- 
ministrator de  bonis  non  against  the  former 
administrator  and  his  surety. —Rottman  ▼. 
Schmucker,  (Mo.)  117. 

8.  Plaintiff  averred  that  testatrix  died  a  res- 
ident of  Campbell  county,  Ky.,  the  oountv 
wherein  the  will  was  probated  and  soft 
brought.  Defendants  denied  that  testatrix 
died  a  resident  of  said  state  and  county,  and 
stated  affirmatively  that  her  domicile  was  in 
Louisiana,  and  that  the  Kentucky  court  had  no 
jurisdiction  in  the  matter  of  probate  and  ad- 
ministration. Held^  that  the  burden  was  upon 
defendants  to  show  that  said  court  had  tran- 
scended its  authority;  and  the  existence  of 
the  presimiption  that  it  had  not  was  not  de- 
stroyed by  the  pleader  in  whose  favor  it  ex- 
isted stating  affirmatively  jurisdictional  facts 
which  weredenied.— Masters'  Ex'r  v.  Brinker, 
(Ky.)  158. 

COVENANTS. 

Breach  of  warranty. 

In  an  action  for  breach  of  warrant  in  a 
deed  of  real  estate,  a  petition  alleging  a  re- 
covery of  a  portion  ox  the  land  in  an  action 
against  the  vendee,  and  that  the  title  of  the 
vendor  had  failed  to  that  extent,  is  defective, 
as  it  does  not  show  a  recovery  by  one  having 
the  lawful  title,  or  a  title  paramount  to  that 
of  the  vendor.— Jones  v.  Jones,  (Ky.)  886. 

OBEDITORS'  BILL. 

See,  also,  Fraudulent  Conveyaaices* 

When  lies. 

Plaintiffs  had  obtained  judgments  in  Illinois 
sgalnst  a  corporation  of  that  state,  and  execu- 
tion had  been  returned  nulla  ibono.  They 
proceeded  against  holders  of  unpaid  stock  in 
Missouri.  Meld,  that  the  propNsr  forum  was 
a  court  of  equity,  and  that  a  failure  to  plead 
remedy  at  law  was  a  waiver  of  that  objection. 
— Shiokle  v.  Watts,  (Mo.)  274. 

CRIMINAL  LAW. 

See,  also.  Arrest;  Bail;  Indictment  and  In 
formation;  Jury;  Witness. 

Particular  crimes,  see  Arson;  AssauU  and 
Battery;  Bribery;  Burglary;  False  Pre- 
tenses; Forgery;  Homicide;  Larceny; 
Mayhem;  Perjury;  Rape;  Seduction. 
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Proof  of  criminal  capacity. 

1.  In  a  trial  for  burglary,  where  it  Is  proven 
that  defendant  is  over  9  but  under  18  years  of 
age,  the  burden  of  proof  is  on  the  state  to 
show  that  at  the  timehe  committed  the  offense 
he  understood  the  illegality  of  the  act.— Garr 
V.  State,  (Tex.)  338. 

Principal  and  accessory. 

2.  A  charge  that  they  who  act  together  with 
a  common  intent  to  commit  a  crime,  although 
they  may  not  be  bodily  present,  are  guilty  as 
principals,  provided  the  crime  is  committed 
auring  the  existence  and  in  exeOQtion  of  such 
common  intent,  is  correct. — ^Blain  v.  State, 
(Tex.)  289. 

8.  Immediately  after  the  commission  of  a 
homicide,  the  principal  and  the  aooosed  had  a 
conversation,  after  which  the  principal  mount- 
ed a  horse  and  disappeared,  and  the  accused 
induced  the  only  two  other  witnesses  of  the 
orime  to  testify  to  a  statement,  fabricated  by 
himself,  to  the  end  that,  on  trial,  the  princi- 
pal mignt  be  acquitted  or  released  on  nominal 
bond.  Held  sumoient  to  constitute  the  ac- 
cused an  accessory.— Blakeley  v.  State,  (Tex.) 
288. 

4.  That  the  facts  proved  to  show  defendant 
as  accessory  to  the  principal  would  constitute 
the  offense  of  subornation  of  perjury  will  not 
defeat  the  prosecution  of  the  accused  as  an 
accessory  to  murder. — Id. 

Failure  to  plead. 

5.  Where  the  record  fails  to  show  that  a 
plea  to  the  charge  in  an  information  was  made 
or  entered  for  defendant,  judgment  of  con- 
viction will  be  reversed.-~Jeflerson  v.  State, 
(Tex.)  244. 

Continuance — ^Absence  of  witnesses. 

6.  In  a  prosecution  for  carrying  concealed 
weapons,  m  which  the  state's  witnesses  testi- 
fied that  defendant  was  seen  to  put  his  hand 
under  his  coat  as  if  to  draw  a  weapon^  and  a 
belt  and  scabbard  was  seen,  but  the  evidence 
was  conflicting  as  to  whether  a  pistol  was 
seen,  it  is  error  to  refuse  defendant's  applica- 
tion for  a  continuance  on  account  of  the  un- 
avoidable absence  of  material  witnesses,  by 
one  of  whom  he  expected  to  show  that  he  was 
present  when  defendant  put  on  his  belt  and 
scabbard,  and  that  there  was  no  pistol  in  it 
then,  and  that  he  was  with  defendant  all  day, 
and  knew  that  he  had  no  pistol,  and  by  the 
other  that  he  was  with  defendant  all  day,  and 
that  there  was  no  pistol  in  the  scabbard  when 
defendant  took  it  off  and  handed  it  to  him. — 
Fowler  v.  SUte.  (Tex.)  840. 

7.  Plaintiff  asked  for  a  continuance  because 
of  the  absence  of  a  material  witness,  who  was 
also  a  defendant.  The  witness'  aeposition 
had  been  taken  and  lost.  It  might  have  been 
retaken  in  time  for  the  trial  by  strictly  pur- 
suing the  statutory  method.  The  delay  was 
caused  by  the  promise  of  defendant's  counsel 
to  cross  plaintiff's  interrogatories,  and  to  have 
the  witness  present  at  the  trial.  Held  that, 
although  plaintiff  had  not  used  the  utmost 
diligence,  the  refusal  to  grant  a  continuance, 
it  being  the  first  application  therefor,  was  er- 
ror.—State  v.  Rhomberg,  (Tex.)  195. 

8.  On  an  application  by  the  state  for  a  con- 
tinuance because  of  the  absence  of  a  witness, 


the  district  attorney  swore  that  he  believed 
the  testimony  of  the  witness  to  be  material, 
and  the  former  attorney  general,  in  a  support- 
ing affidavit,  swore  that  his  testimony  was 
material  **  during  the  time  he  had  charge  of 
the  cause.  **  The  state' s  pleadings  not  having 
been  amended  since  that  time,  and  this  being 
the  first  application  for  a  continiumee,  htia, 
that  the  showing  as  to  materiality  was  sulli- 
cient.— Id. 

9.  It  is  not  error  for  a  oourt,  in  a  trial  for 
murder,  to  refuse  a  continuance  for  the  a^ 
senoe  of  material  witnesses,  where  it  aimears 
that  all  the  witnesses,  save  one,  named  in  the 
application,  were  present  and  testified,  or 
could  have  done  so.  and  that  the  court  offered 
to  postpone  the  trial  until  tl^  arrival  of  the 
absent  witness,  which  offer  defendant  de- 
cUned.— May  v.  SUte,  (Tex.)  588. 

10.  A  new  trial  should  be  granted  a  defend- 
ant indicted  for  kiUing  and  stealing  a  cow, 
where  the  application  for  continuance,  which 
was  refused,  alleged  that  accused  would  prove 
by  an  absent  witness  that  he  was  an  eye-wit- 
ness to  the  killing,  and  that  said  cow  was 
killed  by  the  prosecuting  witness,  even  though 
other  witnesses  for  defendant  have  testified 
that  they  heard  the  shot  that  killed  the  cow, 
and  saw  the  prosecuting  witness  going 
towards  his  house  with  a  quarter  of  beef  soon 
after.— Thompson  v.  State,  (Tex.)  589. 

11.  On  trial  for  uttering  a  forged  instru- 
ment, there  is  no  error  in  refusing  defendant's 
application  for  a  continuance,  which  does 
not  comply  strictly  with  the  statute,  where 
the  probable  truth  of  the  absent  testimony 
cannot  be  relied  upon,  in  the  face  of  positive 
proof  of  the  identity  of  defendant  as  the  per- 
son who  passed  the  forged  instrument.— Fe- 
terson  v.  State,  (Tex.)  58a 

Absence  of  counsel. 

12.  It  is  not  error  to  refuse  defendant's  mo- 
tion for  continuance  on  the  ground  that  coun- 
sel whom  he  had  consulted  was  sick,  there 
being  nothing  complicated  in  the  case,  and 
such  attorney's  partner,  with  another  lawyer, 
being  present,  and  trying  the  case ;  nor  is  it 
error  u>  permit  the  prosecuting  attorney  to 
file  counter-affidavits  in  opposing  such  a  mo- 
tion.—State  V.  Bailey,  (Mo.)  425. 

13.  Absence  of  one  of  defendant's  attomevs 
from  the  court,  when  the  case  is  called  for 
trial,  will  not  entitle  him  to  a  continuance, 
when  it  appears  that  he  is  represented  by 
other  counsel,  and  that  none  of  his  rights  are 
jeopardized.— Stockholm  v.  State,  (Tex.)  338. 

Ck>nduct  of  triaL 

14.  On  trial  for  an  assault  with  intent  to  kilL 
the  court  gave  an  instruction  on  the  theory  of 
self-defense.  The  state's  attorney  commenced 
comment  on  it  to  the  jury,  when  the  court 
said:  ^^ Never  mind;  I  withdraw  that  instruc- 
tion." Defendants  objected  to  such  with- 
drawal, when  the  court  said :  "The  defend- 
ants object.  Let  the  instruction  go  for  what 
it  is  worth. "  Held,  such  comment  oy  the  oourt 
was  error. — Cupp  v.  Commonwealth,  (Kj.)  405. 

15.  The  commonwealth's  attorney,  auring 
trial,  in  presence  of  the  jury,  said  of  one  of 
defendant's  witnesses  that  he  told  him  and  an- 
other, in  the  witness-room,  yesterday,  that  the 
prosecuting  witness  never  did  anything  to  de- 
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tendant,  and  was  dolnj 
be  was  shot.   Held  to 


_  to  him  wben 
an  improper  remark. 


--Commonwealth  v.  Cook,  (Ky.J  165. 
16.  Under  Code  Grim.  rroo.  Tex.  art. 


788, 


proyidinsf  that,  in  a  new  trial,  a  former  oon- 
YlcUon  shall  not  be  alluded  to  in  the  argu- 
ment, def  endanVs  oounsel  ma^  not  read  to  the 
court  and  jury  the  opinion  of  this  court  on  a 
former  appeals—Guest  v.  State.  (Tex.)  842. 

17.  In  a  trial  for  assault  to  kill,  after  argu- 
moot  in  defendanVs  behalf  is  closed,  it  is  error 
to  allow  the  commonwealth's  attorney,  over 
defendanVs  objection,  to  call  the  prosecuting 
witneas  before  the  iury,  and,  putting  his 
hands  on  the  face  of  the  witness,  say :  ^Oen- 
ttomen,  look  at  that  scar  on  hJa  face.  Is  that 
worth  only  fifty  doUarsI  ''•-*Oupp  y.  Common- 
wealth, <Ky.)  406. 

Bvidenoe — Competenoy. 

18.  It  Is  competent  for  witnesses  to  state 
that,  in  their  opinion,  defendant,  who  was  un- 
der is  years  at  the  time  of  the  commission  of 
a  burglary,  had  sufBcient  discretion  to  under- 
stand the  illegalily  of  the  act;  the  witnesses 
having  stated  the  grounds  upon  which  their 
opinion  was  based.— Carr  v.'  State,  (Tex.)  888. 

19.  Defendant  was  tried  and  convicted  of 
theft,  but,  on  the  affidavit  of  his  co-defendant, 
who  was  separately  tried  and  acquitted,  was 
awarded  a  new  trial.  His  co-defendant  died, 
and  defendant  offered  in  evidence,  upon  the 
new  trial,  the  affidavit.  Held  inadmissible. 
—Stockholm  v.  State,  (Tex.)  888. 

Confessions. 

20.  A  prison«r  suspected  of  a  crime,  and  ar- 
rested, on  protesting  his  ignorance,  was  re- 
leased. He  was  called  before  the  grand  jury, 
for  three  successive  days,  beiuff  kept  under 
atrlct  guard,  the  jurors  urging  him  strongly 
to  tell  the  truth,  and  promising  him  protec- 
tion. He  made  a  statement  implicating  others, 
and  was  then  removed,  underguard,  no  one  be- 
ing allowed  access  to  him.  The  state's  attor- 
ney assured  him  that  the  state  would  deal  fair- 
ly with  him  if  he  would  tell  the  whole  truth. 
The  next  momiuK,  while  waiting  to  be  called 
before  the  g^ndjury,  three  i>ersons  were  ad- 
mitted to  him  urging  him  to  make  a  fuller 
statement;  whereupon  he  read  to  them  a  con- 
fession for  the  grand  jury.  Held,  that  such 
confession  was  traceable  to  hope  inspired  by 
the  assurances  of  the  grand  jurors  and  prose- 
outing  attorney,  and  not  admissible  in  evi- 
dence against  nim. — Corley  y.  State,  (Ark.) 
255.* 

21.  Upon  trial  for  murder,  defendant  swore 
that  he  killed  the  man.  Held,  that  it  having 
been  shown  outside  of  defendant's  statements 
that  the  deceased  had  been  killed,  and  defend- 
ant having  admitted  in  open  court  that  he 
killed  him,  it  was  proper  to  refuse  to  instruct 
the  jury,  under  Crim.  Code  Ky.  S  240.  that  a 
defendant's  confession,  unless  made  in  open 
court,  will  not  warrant  a  conviction,  unless  ac- 
companied with  other  proof  that  such  an  of- 
fense was  committed.— Ruberts  y.  Common- 
wealth, (Ky.)  401. 

22.  Where  the  confession  of  a  defendant  is 
contradicted  in  part,  the  jury  can  receive  one 
portion  as  true  and  reject  the  part  which  has 
been  contradicted.— Carr  v.  State,  (Tex.)  828.* 

28.  Where  defendant  is  cautioned  that  a  oon- 


fession  could  be  used  against  him,  and  it  is 
not  made  under  the  infiuence  of  fear,  or  by  a 
promise  of  benefit,  It  is  admissible  against 
him.— Id.» 

— —  Aooomplioes. 

24.  On  trial  for  larceny,  declarations  of  a 
co-defendant,  indicted  subsequently  to  the 
declarations/ are  inadmissible,  under  Code 
Crim.  Proc.  Tex.  art.  781,  providing  that  per- 
sons charged  as  principals,  accomplices,  etc., 
cannot  testify  for  each  other.- Blain  v.  States 
(Tex.)  289.» 

QlifKraoter. 

26.  When  the  prosecuting  witness  was  con- 
tradicted by  the  weight  of  evidence,  it  is  error 
to  allow  a  witness  to  testify  to  the  moral  char- 
acter of  the  prosecutor,  which  had  not  been  at- 
taoked,  for  the  purpose  of  discrediting  defend- 
ant's testimony.  —  Cupp  v.  Commonwealth, 
(Ky.)  406. 

26.  On  a  trial  for  theft,  depending  on  cir- 
cumstantial evidence,  the  state  has  no  right 
to  prove,  over  dafendantfs  objection,  that  he 
had  been  a  conviot  in  the  penitentiary.— Qua- 
jardov.  State,  (Tex.)  8U. 

Weight  and  suffioienoy. 

27.  In  an  action  for  killing  and  stealing  a 
cow,  the  testimony  of  the  prosecuting  witness, 
an  aomitted  accomplice  to  the  theft,  corrobo- 
rated by  his  daughter  and  another  witness, 
went  to  establish  defendant's  guilt,  while  a 
fipreater  number  of  witnesses  testified  that  de- 
lendant  was  at  his  house,  some  distance  away 
from  the  spot,  at  the  time  the  killine  must  have 
taken  place,  and  that  the  nrosecutuig  witness 
was  seen  going  towards  his  own  house  with  a 
part  of  the  beef  soon  after.  Held,  there  being 
evidence  that  defendant  did  the  killing,  the 
verdict  of  guilty  will  not  be  disturbea,  as 
against  the  weight  of  evidence.— Thompson  v. 
State,  (Tex.)  689. 

Instructions. 

28.  In  a  criminal  case,  where  defendant  in- 
terposes a  plea  of  former  record  and  judgment, 
which  was  subject  to  objection,  upon  whioh, 
although  raiseol  the  court  did  not  act,  and  evi- 
dence was  introduced  under  the  plea  as  though 
no  objection  had  been  made,  it  is  error  not  to 
submit  the  question  raised  bv  the  plea  to  the 
jury  under  proper  instructions.  —  Munch  y. 
State,  (Tex.)  841. 

29.  On  a  trial  for  fenoe-outting,  the  court 
instructed  that  a  state  witness  who  had  plead- 
ed guilty  was  **an  accomplice  with  defend- 
ant^ Held,  that  such  instruction  was  erro- 
neous, as  withdrawing  the  question  of  defend- 
ant's guilt  from  the  jury.— Spears  v.  State, 
(Tex.)  245. 

80.  Where  defendant  confessed  that  he  en- 
tered a  house  with  intent  to  commit  theft,  as 
the  case  was  not  wholly  founded  on  oircum- 
stantial  evidence,  an  Instruction  on  that  ques- 
tion was  properly  refused.— Carr  y.  State, 
(Tex.y328. 

81.  Where  the  court,  in  its  charge,  has  fully 
presented  the  law  as  to  the  defense  of  infancy, 
and  the  discretion  of  an  infant,  it  is  not  error 
to  refuse  defendant's  special  instruction  on 
that  point.— Id. 

82.  It  is  proper  to  refuse  instructions  asked 
by  defendant  which  are  merely  a  repetition  of 
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thoee  alreadj  gi^en.  —  Riiberto  ▼.  Ck)miiion- 
wealth,  (Ky.)  401. 

93.  Where  defendant  admitted  that  deceased 
was  killed  at  or  about  the  time  and  in  the 
county  alleged,  it  was  not  error  to  omit  to 
charge  tiiat,  in  order  to  convict,  the  Jury  **  must 
believe  from  the  evidence  that  the  killing,  if 
done  at  all,  was  done  within  the  county  and  at 
or  about  the  time  alleged.  "—Jackson  v.  State, 
(Tex.)  872. 

84.  It  is  not  error  to  refuse  a  special  charge 
concerning  the  rule  applicable  to  cases  in 
which  the  state  relies  on  circumstantial  evi- 
dence to  convict,  when  the  main  chai|[e  dear- 
ly and  precisely  states  that  rule.— Id. 

Verdict. 

35.  Under  an  indictment  which  covers  either 
a  felony  or  a  misdemeanor,  the  offense  being 
by  the  charee  of  the  court  submitted  to  the 
Jury,  a  verdict  not  showing  of  which  offense 
defendant  is  found  guilty  will  not  authorize  a 
judgment.— Guest  v.  State,  (Tex.)  942. 

Judgment  and  sentence. 

86.  Under  Rev.  St.  Tex.  art.  3607,  providing 
that  a  convict  committed  to  jail  for  non-pay- 
ment of  fine  and  costs  shall  be  credited  one 
dollar  per  day  for  each  day's  labor,  and  shall 
be  discharged  when  they  are  satisfied  at  such 
rate,  a  county  convict  who  has  worked  at  the 
county  farm  a  sufficient  time  to  satisfy  his 
fine  is  entitled  to  his  discharge.— Bx  parte 
Dampier,  (Tex.)  830. 

37.  Under  Code  Crim.  Proc.  Tex.  ^  787,  pro- 
viding that  '^a  motion  in  arrest  of  judgment 
shall  be  granted  upon  any  ground  which 
would  be  good  upon  exception  to  an  indict- 
ment or  iniormation  for  any  substantial  de- 
fect therein,  ''a  judgment  will  not  be  arrested 
because  the  record  fails  to  show  that  the  court 
appointed  a  foreman  for  the  grand  jury  which 
found  the  indictment,  or  that  thegrand  jury 
was  sworn.— McDaniel  V.  State,  (^x.)  249. 

New  triaL 

88.  Defendant  asked  a  continuance  to  obtain 
the  testimony  of  absent  witnesses,  who.  he 
claimed,  saw  the  killing,  and  would  testify  that 
he  acted  in  self-defense.  On  the  trial  it  ap- 
peared that  such  witnesses  were  present  at  the 
killing,  though  the  state's  witnesses  contra- 
dicted the  claim  of  self-defense.  Held^  under 
Ck)de  Crim.  Proc.  Tex.  art.  560,  subd.  6,  provid- 
ing that  if  a  continuance  is  refused,  and  de- 
fendant convicted,  if  the  trial  discloses  that 
the  witnesses  named  in  the  application  for 
continuance  are  material,  and  tne  facts  set 
forth  therein  probably  true,  a  new  trial  shall 
be  granted,  that  defendant  is  entitled  to  a  new 
trial ;  the  absence  of  the  witnesses  being  ac- 
counted for  by  the  fact  that  the  officers,  on  the 
day  before  the  trial,  were  preventea  from 
summoning  them  by  high  water,  though  the 
day  for  trial  had  been  fixed  a  month  before. — 
McCline  v.  State,  (Tex.j  667. 

39.  On  trial  for  theft  of  a  mare,  which, 
after  being  turned  on  the  range,  was  found  in 
defendant's  possession,  branded  with  his 
brand,  and  bavins  her  old  brand  altered,  the 
defense  was  that  tne  mare  had  been  rebranded, 
claimed,  and  taken  up  by  mistake  for  another 
aoimaL  The  defendant,  having  proved,  upon 
the  trial,  by  two  witnesses,  that  there  was 


npoQ  the  same  range  another  mare,  resem- 
bling the  one  taken  and  also  branded  with  his 
brand,  and  having,  on  a  motion  for  continu- 
ance, which  was  overruled,  offered  to  prove 
by  an  absent  witness  that  such  witness  owned 
the  mare  described  in  the  indictment  and  had 
sold  it  to  his  partner,  is  entitled  to  a  new 
trial.— Criswellv.  State,  (Tex.)  887. 

Appeal — ^Review. 

40.  After  conviction  for  larceny,  on  motion 
for  new  trial,  defendant's  attorney  filed  an  af- 
fidavit setting  forth  that  he  heard  a  person 
say  to  one  of  the  jurors,  while  uadsr  iastmo- 
tions  from  the  court  to  permit  no  one  to  speak 
to  them  about  the  trial,  and  before  submission 
to  them,  the  words:  ''Send  him  up  for  five 
years.  **  HeldL,  that  under  Crim.  Code  Ey.  f 
28i,  which  provides  that  decisions  of  the  court 
on  motions  for  new  trial  shall  not  be  subject 
to  exception,  the  objections,  having  first  been 
made  in  a  motion  for  a  new  trial,  cannot  be 
considered  on  appeaL  — SUis  v.  Common- 
wealth, (Ky.)  169. 

41.  cruder  Crim.  Code  Ey.  S  281,  providing 
that  ''decisions  of  the  court  on  *  *  *  mo- 
tions for  new  triAl  shall  not  be  subject  to  ex- 
ception, **  such  motion,  on  the  ground  that  the 
jury  were  unduly  inflnenoed  by  a  statement 
of  the  jailer,  having  been  overruled,  the  ap- 
pellate court  is  precluded  from  considering  an 
appeal.-^  Crockett  v.  Commonwealth,  {Kj,} 

42.  A  conviction  wiU  not  be  reversed  for 
errors  in  the  charge  of  the  court  not  excepted 
to,  where  such  errors  are  not  fnndam^ital, 
nor  calculated  to  prejudice  the  righta  of  de- 
fendant.—Wimbish  V.  State,  (Tex.)  688. 

48.  A  statement  of  facts,  though  agreed  to 
by  counsel,  must  be  approved  %  toe  trial 
judge  before  it  can  be  considered  on  appeaL— 
£!x  parte  Dick,  C^x.)  588. 

44.  Where  no  bill  of  exceptions  is  saved  to 
the  overruling  of  amotion  for  continuance,  the 
ruling  will  not  be  considered  on  appeaL— 
Wimbish  v.  State,  (Tex.)  S88. 

46.  An  exception  to  a  decision  overruling  a 
motion  for  a  new  trial  is  expressly  prohibited 
by  Crim.  Code  Ky.  f  281.— Jeffries  v.  Com- 
monwealth, (Ky.)  896. 

46.  Where  no  exception  is  taken  to  an  in- 
struction in  the  court  below,  it  cannot  be 
urged  in  the  appellate  court.— id. 

47.  Where  tnere  is  a  direct  conflict  of  evi- 
dence, the  verdict  of  the  trial  jury  will  not, 
on  appeal,  be  disturbed  on  the  ground  of  in- 
sufficiency of  evidence  to  support  it.— Ander- 
son V.  State,  (Tex.)  40. 

CUSTOM  AND  USAGE. 

Evidence. 

A  city  stgreed  to  pay  for  the  printinsr  and 
binding  of  its  ordinances  "at  the  rate  of 
$1.12>^  per  page  for  the  first  100  copies,  and 
for  each  additional  copy  over  100  at  the  rate  of 
60  cents  per  page;  the  citvto  take  not  less 
than  125  copies. "  Heldy  that  it  was  admis- 
sible to  show  that,  according  to  the  usage  of 
printers,  this  was  an  agreement  to  tiUce  100 
copies  at  the  rate  of  fl.l2K  for  each  page  in 
one  of  the  copies,  and  25  additional  copies  at 
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60  cents  for  each  page  In  one  ot  them.— Dwyer 
V.  City  of  Brenham,  (Tex.)  598. 

DAMAQEEL 

Exemplary,  see  Telegraph  Companies,  1. 
For  wrongful  attachment,  see  Attachment,  11. 

breach  of  contract,  see  Ca/rritrB.  7. 
Failure   to  deliver  message,  see  Telegraph 

Companies^  5-8. 
Measure  of,  see  Death  hy  Wrongful  Act,  8. 

Exemplary  damages. 

1.  Judgment  cannot  be  rendered  for  ex- 
emplary damages,  in  an  action  against  a  rail- 
road company  lor  personal  injuries,  when  the 
petition  contains  no  allegation  of  any  circum- 
stance indicating  fraud,  malice,  gross  neg- 
ligence, or  oppression  on  the  part  of  the  com- 
pany, or  committed  by  its  direction,  or  rati- 
fied by  it,  or  that  the  company  has  been  guilty 
of  gross  negligence  in  the  selection  and  em- 
ployment of  servants  whose  acts  constitute 
fraud,  malice,  gross  negligence,  or  oppres- 
sion.—International  &  GK  N.  By.  Ck>.  ▼.  Gar- 
da,  (Tex.)  802.* 

Liquidated  damages. 

2.  The  stipulation,  in  a  contract  to  purchase 
cattle,  that  a  certain  note,  given  for  part  of 
the  purchase  money,  "shall  act  as  a  forfeit- 
ure" if  the  vendee  abandons  the  trade,  ls.an 
agreement  for  liquidated  damages,  though  the 
actual  damages  can  be  definitely  ascertained ; 
the  word  "forfeiture"  not  bein^  used  as 
synonymous  with  "penalty. "— Bakin  v.  Scott, 
(Tex.)  777. 

Breach  of  contract. 

8.  In  an  action  for  refusal  to  receive  ma- 
chinery on  a  contract,  defendant  may  recover 
for  plaintiffs*  failure  to  deliver  such  machin- 
ery at  the  agreed  time,  to  the  amount  of 
reasonable  expenditure  rendered  necessary 
thereby,  but  not  for  loss  of  custom  and  excess 
in  price  paid  for  other  machinery,  there  being 
no  evidence  of  such  facts. — Chatham  v.  Jones, 
(Tex.)  600. 

4.  in  an  action  for  refusal  to  allow  plaintiff 
to  operate  the  iron-works  of  defenaant  ac- 
cording to  contract,  evidence  as  to  the  actual 
output  of  the  works  in  question,  during  the 
year  for  which  damages  are  claimed,  was 
properly  received. — Chouteau  v.  Jupiter  Iron- 
Works,  (Mo.)  487. 

Personal  injuries. 

5.  Where  defendants  ask  a  special  charge 
that,  "if  plaintiffs  knee-cap  could  have  been 
cured  by  having  an  operation  performed 
which  would  not  have  been  dangerous,  it  was 
his  duty  to  do  so,  and  that  he  would  only  be 
entitled  to  recover  for  sufferings  up  to  time 
he  could  have  been  cured;'*  and  the  court 
charged  that  "if  the  plaintiff  b^  his  own  neg- 
ligence, after  receiving  his  injuries,  aggra- 
vated tnem,  he  could  not  recover  for  the  ag- 
gravated injury,  and  that  it  was  the  duty  of 
plaintiff  to  use  ordinary  care  and  prudence  to 
cure  his  injuries  as  speedily  as  practicable, 
considering  all  oircumstances;  and,  if  he  was 
negligent  in  this  duty,  he  would  be  entitled 
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only  to  fiioh  damages  as  he  would  have  sus- 
tained had  he  so  performed  his  duty,  "—the 
latter  charge  is  sufficiently  explicit,  and  there 
is  no  necessity  for  special  charge.— Oulf,  C.  & 
a  F.  Ry.  Ck>.  V.  Coon,  (Tex.)  492. 

6.  In  an  action  to  recover  for  personal  in- 
juries an  actuary  testified  as  to  the  probable 
duration  of  life  of  a  healthy  man  of  certain 
age,  and  the  value  of  a  life  annuity  at  that 
age,  base4  upon  the  assumption  that  he  would 
earn  a  certain  sum  per  annum.  Held  error, 
as  tending  to  confuse  the  jury,  the  evidence 
showing  tbat  the  disability  Incurred  was  only 
partial.  —  Texas  Hex.  Ry.  Co.  ▼.  Douglas, 
(Tex.)  77. 

7.  In  an  action  for  personal  injuries,  it  is 
error  to  permit  the  plaintiff  to  testify  that. 
since  his  injury,  his  mind  had  been  troubled 
by  feelings  of  fear  as  to  the  future  of  his  fam- 
ily, such  mental  suffering  not  being  the  nat- 
ural result  of  the  Injury,— Id. 

Overflowed  lands. 

8.  In  an  action  for  negligently  overflowinsf 

Slaintiff's  land,  plaintiff,  over  the  objection  of 
ef  endant,  testified  as  to  what  the  land  would  . 
have  probably  made  in  crops  but  for  theover- 
fiow,  and  the  value  of  the  same,  less  the  ex^ 
pense  of  harvesting.  The  court  instructed 
the  jury  to  assess  such  damages  as,  under  the 
proof,  would  afford  a  fair  compensation  for 
the  injury  sustained.  Held,  that  the  court 
should  have  given  a  rule  limiting  the  damages 
to  the  value  of  the  crop  at  the  time  of  the  in- 
jury.—Gulf,  C.  &  S.  F.  Ry.  Ck).  v.  Hedrick, 
(Tex^868.» 

9.  In  an  action  for  damages  to  pasture 
lands,  from  an  overfiow  caused  by  the  neglig- 
ent construction  of  defendant's  tracks,  evi- 
dence of  the  value  of  the  grass  destroyed  by 
the  fiooding.  as  well  as  the  injury  resulting 
because  the  land  was  rendered  incapable  for 
a  time,  alter  the  water  subsided,  of  producing 

Srass  as  it  did  before  the  overflow,  and  evi- 
ence  to  show  the  number  and  value  of  the 
animals  belonging  to  plaintiff  that  died  after 
the  overfiow,  and  that  it  was  the  cause  of  their 
deaths,  is  admissible.— Sabine  &  E.  T.  Ry.  Co. 
V.  Broussard,  (Tex.)  374. 

10.  Where,  in  an  action  for  injuries  to  past- 
ure lands  caused  by  an  overfiow,  the  evidence 
shows  that  pasturage  for  a  griven  time  in  one 
part  of  the  year  is  of  greater  value  than  for  a 
like  time  during  another  part  of  the  year,  an 
instruction  which  assumed  that  the  value  of 
pasturage  was  the  same  for  any  period  dur- 
ing the  year  is  misleading. — ^Id. 

11.  In  an  action  for  damages  to  pasture  lands 
caused  by  an  overfiow,  the  plaintiff's  recovery 
is  not  confined  to  the  value  of  the  grass  as  at 
the  time  of  the  overfiow,  but  he  is  entitled  to 
recover,  in  addition,  "the  value  of  the  use  of 
his  pasture  for  the  length  of  time  he  was  de- 
prived of  the  use  of  the  grass  by  reason  of  the 
overflow.  "—Id. 

Excessive  damages  —  Personal  inju- 
ries. 

12.  In  an  action  against  a  railroad  com- 
pany, the  following  special  issues  were  sub- 
mitted :  "  Was  the  wreck  which  occasioned  the 
injury  caused  bv  a  defective  and  unsafe  road- 
bed 1  or  w%i  said  wreck  caused  by  a  defective 
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locomotlTel'*  Each  of  these  lasnes  was  an- 
swered, "Yes; "and  the  jury  gave  a  verdict 
for  $25,000  actual  damages,  and  $16,927.40  ex- 
emplary damages,  less  $1,927.40  paid  to,  or  on 
behalf  of,  plaintiff.  Heldy  that  the  verdict 
was  excessive,  and  the  griving  of  exemplary 
damages  the  result  of  passion  or  prejudice. — 
Gulf,  C.  &  B.  P.  Ry.  Co.  v.  Gordon,  (Tex.) 
095* 

13.  A  verdict  of  $6,988  awarded  to  a  woman 
for  personal  iniuries,  who  had  been  in  good 
health,  where  the  evidence  as  to  the  nature 
and  extent  of  the  injury  is  conflicUng,  but 
tends  to  show  that  she  had  received  internal 
Iniuries  resulting  in  uterine  troubles  from 
which  she  was  suffering  at  the  time  of  the 
trial,  will  not  be  set  aside  as  excessive.— 
Houston  &  T.  C.  Ry.  Ck).  v.  Lee,  (Tex.)  894.* 

14.  Where  it  appears  that  a  child,  who  had 
been  seriously  injured,  would  have  rendered 
services  from  hU  tenth  to  his  twenty-first 
year,  of  the  value  of  $100  per  year  to  his 
father,  a  verdict  giving  more  than  twice  that 
amount  to  the  latter  is  excessive;  there  being 
no  foundation  for  punitivedamages.— Hurt  v. 
St.  Louis,  L  M.  &  8.  Ry.  Ck).,  (Mo.)  1  ;♦  Id.  5. 

15.  Where  a  verdict  for  exemplary  damages 
is  the  result  of  passion  or  predjudios,  and  the 
actual  damages  awarded  are  excessive,  it  will 
be  presumed  that  the  same  motives  influenced 
the  entire  verdict,  and,  though  theexemplaiy 
damages  are  remitted,  the  judgment  will  be 
reversed.— Gulf ,  C.  &  S.  F.  Ry.  Co.  v.  (Jordon, 
(Tex.)  695. 

Excessive  damages — Change  of  street 
gnkde. 

16.  In  an  action  for  damages  to  property  by 
lowering  the  grade  of  a  street,  photographs  of 
the  physical  facts  bearing  upon  the  question 
were  Introduced  in  evidence,  and  plaintiff's 
testimony,  supported  by  two  witnesses, 
placed  the  damage  at  over  $5,000,  while  a 
number  of  witnesses  testified  that  the  prop- 
erty was  in  nowise  injured.  Held,  from  the 
evidence,  a  verdict  for  $5,000  does  not  show 
such  excessive  damages  as  will  justify  a  re- 
versal of  the  judgment.— Sheehy  v.  fLansas 
City  Cable  Ry.  Co.,  (Mo.)  579. 

Evidence. 

17.  A  question  put  to  a  parent,  who  sues 
for  the  loss  caused  by  the  injury  of  his  child, 
as  to  what  he  thinks  he  has  been  damaged 
thereby,  considering  the  value  of  his  services 
until  his  twenty-first  year,  and  the  trouble 
and  expense  caused  by  the  injury,  should  be 
excluded,  as  it  called  for  an  opinion  of  one 
who  had  not  qualified  as  an  expert  upon  facts 
of  which  the  jury  were  equally  competent 
judges.— Hurt  v.  St.  Louis,  L  M.  &  S.  Ry.  Co., 
(Mo.)l;»Id.5. 

18.  In  an  action  by  a  city  for  the  value  of 
water,  evidence  of  the  cost  of  the  water- 
works, as  a  basis  of  water  rates,  is  irrelevant. 
—City  of  St.  Louis  v.  Amot,  (M.O.)  15. 

Death. 

Of  party,  abatement  of  action,  see  AbcUement 
mid  Hevlval.  « 


DEATH  BT  WKONOFXTIi 
ACT. 

Pleading  f^;id  evidence. 

1.  The  petition  in  an  action  against  a  rail- 
way company  for  negligently  killing  plain- 
tiff's son  sufficiently  sets  out  a  cause  of  ac- 
tion, where  it  alleges  negligence  in  defendant 
at  the  time  of  the  acciaent;  that  there  was 
no  negligence  on  the  part  of  deceased;  and 
that  defendant's  negligence  was  the  cause  of 
death  of  deceased.— Missouri  Pac.  R.  Co.  y. 
Lee,  (Tex.)  857.* 

2.  To  entitle  a  mother  to  recover  damages 
of  a  railroad  company  for  the  killing  of  her 
son  while  in  its  employ,  she  is  not  required  to 
show  that  he  was  a  minor,  whose  age  could 
and  should  have  been  known  to  the  company. 
—Texas  &  N.  O.  R.  Co.  v.  Crowder,  (Tex, )  70®. 

Measure  of  dan^ages. 

8.  Though  the  true  meamiTe  of  damages  for 
the  killing  of  plaintiff's  son  is  ''a  sum  equ^ 
to  the  pecuniary  benefit  the  parent  had  a  rea- 
sonable expectation  of  receiving  from  her 
child  had  he  not  died,  **  tt  is  not  misleading  to 
charge  that  the  damiages  are  *^8uch  sum  aa 

Sou  may,  under  the  evidence,  reasonably  be- 
eve  plaintiff  might  have  received  from  the 
assistance  of  deceased  had  he  not  been  killed ; 
and  you  may,  in  estimating  such  snm,  if  any, 
consider,  under  the  evidence  before  you,  tne 
age  of  deoeased,  the  time  he  might  have  Uved, 
the  age  of  the  plaintiff,  the  time  she  may  prob- 
ably live,  and  any  other  evidence  tending  to 
show  what  damages,  if  any,  she  may  nave 
suffered  by**  deceased's  death.  ^  You  will  find 
for  plaintiff  such  damages,  under  the  instrao- 
tions  heretofore  given,  as  you  may  think  will 
compensate  her  for  the  loss,  if  any,  she  may 
have  sustained  by  the  killing.  "-Missouri  Pac 
R.  Co.  V.  Lee,  (Tex.)  857.* 

DEDICATION. 

By  prescription,  see  Highways, 

Admissions  as  evidence. 

In  an  action  to  enjoin  defaadanla  from 
building  on  the  west  of  plaintiffs'  property, 
because  the  property  had  been  dedicated  for 
a  street,  the  declaration  of  defendants'  an- 
cestor on  his  sale  of  the  property  to  plaintiffs, 
that  it  abutted  on  a  street  on  the  west,  is  ad- 
missible.—Burnett  V.  Harrington,  (Tex.)  812. 

DEED. 

See,  also,  CovenafUe;  FraudtUenl  Cofwew- 

ance8;  Vendor  and  Vendee^ 
Acknowledgment,   see  Executors  a^nd  Adr 

minUtraUn'S^  IS;  Husband ofnd  Wife,  ^12. 
Execution,  see  Corporationa,  2. 
Tax  deeds,  see  Totojation,  19, 20. 

Requisites — Consideration. 

1.  Where  defendant  had  been  plaintiffs*  col- 
lecting agenU  and  to  secure  them  for  moneys 
not  accounted  for  by  him  conveyed  his  home- 
stead to  them,  such  precedent  indebtedneee  is 
a  valuable  consideration  between  the  partiea. 
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andtogiTeytUdilytoitodeea  no  additional 
consideration  need  be  aho wn  to  have  passed  to 
defendant's  wife,  who  joined  in  the  convey- 
ance.—Webb  V.  Bumey,  (Tex.)  841. 

2.  A  man  82  years  old  conveyed  his  property 
to  his  step-sons,  upon  consideration  tnat  they 
would  snpport  their  mother,  himself,  and 
their  two  sisters  for  life.  The  rental  valne 
of  the  property  conveyed  was  mnch  greater 
than  the  expense  of  support.  Grantor  had 
two  sons  living  in  poverty  in  another  state, 
who  had  never  offended  him.  Upon  suit,  after 
his  death,  to  set  aside  the  deed,  the  evidence 
was  conflicting  as  to  his  mental  capacity. 
Held,  that  the  unreasonableness  of  the  trans- 
action was,  under  the  circumstances,  decisive 
ae  to  the  question  of  capacity,  and  the  deed 
should  be  set  aside. —  jBressey's  Adm*r  v. 
Gross,  (Ky.)150.« 

Desaription. 

8.  A  tax  deed  desoribing  the  land  as  «8,788 
acres  of  the  Martin  Flores  league ""  is  void  for 
insufficiency  of  description.— Tram  Lumber 
Co.  V.  Hancookf  (Tez.)  724. 

4.  In  trespass  to  try  title  it  is  no  objection 
to  the  admissibility  in  evidenoe  of  a  deed  that 
the  lands  conveyed  thereby  are  described  as 
*^400  sections,  making  about  266,000  acres,  sit- 
uated in  the  land-districts  of  M.  &  B..  located 
and  surveyed  by  H.  W.,  surveyor.,  the  field- 
notes  of  the  survey  of  whioh  are  on  file  in  the 
record  office  at  A.,  to  whioh  reference  is  here- 
by made  for  greater  certainty)  beins  the  same 
lands  to  which  the  said  company  is  entitled 
as  a  bonus  *  *  *  for  completion  of  its  first 
25  miles  of  railroad;''  as,  by  a  reference  to 
the  field-notes,  the  identity  of  the  lands  oan 
be  correctly  ascerUuned.— Catlett  v.  Btarr^ 
(Tex.)  844. 

5.  In  a  decree  establishing  a  lost  deed  the 
deecription  embraced  the  land  described  in 
plaintiff's  petition  in  an  action  to  try  title, 
and  more.  All  subsequent  deeds  referred  to 
the  lost  deed  for  description.  Held  no  vari- 
ance in  the  petition,  and  the  description  in 
the  deeds  was  sufficient.— Broxon  v.  JicDou- 
gal,  (Tex.)  591. 

Aoknowledgment. 

6.  Under  Rev.  St.  Tex.  art.  4312,  providing 
that  the  certificate  of  acknowledgment  "^must 
be   substantially   as    follows:   'Before   me, 

,  on  this  day  personally  appeared , 

known  to  me,'  "  etc.,  a  certificate  using  ^'1, " 
instead  of  the  words  "Before  me,"  is  Kood, 
and  entitles  the  deed  to  be  recorded.— Belbaze 
V.  Ratto,  (Tex.)  SOL 

Beoording— Probate  of  deed. 

7.  A  deed  made  to  the  wife,  and  reciting  a 
valuable  consideration,  could  not  be  proved 
for  record  by  the  husband  prior  to  act  Tex. 
May  19, 1871.— Hardin  v.  Sparks,  (Tex.)  769. 

8.  Wiiere,  on  the  examination  of  a  certificate 
of  acknowledgment,  it  can  be  clearly  deter- 
mined that  the  grantor  appeared  before  the  of- 
ficer whose  name  is  the  only  other  one  in  the 
certificate,  the  deed  is  entitled  to  record, 
though  the  acknowledgment  is  not  in  the 
language  of  the  statute.— Belbase  v.  Ratto, 
(Tex.)  Sol 


Beoording— Priority. 

9.  Under  Rev.  St.  Tex.  S  8159,  providing 
that  an  abstract  of  judgment  shiUl  be  a  lien 
from  the  date  of  its  record  and  index ;  and  seo- 
tion  4299,  providing  that  deeds  shall  be  deemed 
recorded  from  the  time  they  are  deposited 
with  the  proper  officer  for  record,- adeed  de- 
posited for  record  after  an  abstract  of  judg- 
ment has  been  deposited,  but  before  it  has 
been  recorded  and  indexed,  takes  priority.— 
Id. 

Oonstruotion  and  eSbot. 

10.  Where  a  general  warranty  deed  recites 
that  the  grantors  therein  named,  having  re- 
ceived their  portion  in  division  of  lands  with 
a  third  party,  and  at  the  request  of  said  party, 
who  also  sigzLS  the  deed,  oonvey  **the  remain- 
ing one-third  of  said  land**  to  the  grantee 
named,  the  legal  title  to  the  whole  tract  vests 
in  the  grantee,  notwithstanding  the  erantors 
had  the  legal  title  to  only  an  undivided  two- 
thirds  of  the  property.-'iHargiA  v.  Ditmore, 
(Ky.)Ul. 

11.  When  an  instrument  is  in  fbrm  a  deed 
of  general  warranty,  and  undertakes  and  does 
convey  a  certain  portion  of  land  out  of  $ 
Isorger  tract  described,  the  addition  of  the 
words  that  the  grantors  bound  themselves, 
^  at  some  time,  as  soon  as  said  deed  could  be 
made  for"  saia  land  **to  the  grantee,"  would 
not  have  the  efCect  of  converting  the  instrU' 
ment  from  a  deed  into  a  contract  for  a  deed.— 
Rustv.  Goff,  (Mo.)418. 

12.  An  instrument  conditioned  to  take  effect 
at  the  malfisr's  death,  tout  In  att  other  respects 
like  an  ordinary  warranty  deed,  and  signed, 
acknowledged,  and  delivered  as  such,  is  not 
testament^y  by  reason  of  the  condition,  but 
a  valid  deed  of  a  oresent  estate,  to  take  effect 
at  grantor's  death.— Bunch  v.  IVicks,  (Ark.) 
568. 

18.  In  a  possessory  action  to  determine  the 
title  to  certain  realty,  it  appeared  that  plain- 
tiff, who  formerly  held  tne  tract  in  question 
under  a  title-bond,  had  accepted  in  its  stead  a 
deed  which  did  not  include  the  land  in  dis- 
pute. Held,  that  the  title-bond  was  merged 
in  the  deed,  and  plaintiff  had  no  title  to  prop- 
erty not  included  in  the  deed,  not  having 
been  in  the  actual  adverse  possession  for  the 
statutory  period.— Craig  v.  Walker,  (Ky. )  540.* 

Nature  of  estate  conveyed. 

14.  Where  the  granting  clause  of  a  deed  con- 
veys a  fee-simple,  with  nothing  to  indicate 
that  the  grantor  intended  such  clause  to  be 
limited  by  the  habendurriy  which  convevs  only 
a  life-estate,  the  grantee  will  take  an  absolute 
title,  unrestricted  by  the  /tobendum.— RaV 
liffe  V.  Marrs,  (Ky.)  895. 

15.  A  grant  to  one  for  life,  with  the  remain- 
der, in  equal  parts,  in  fee-simple  to  her  chil- 
dren surviving  her,  and  the  representatives  of 
such  as  may  be  dead,  creates  a  contingent  re- 
mainder in  the  children.— Whitens  Trustee  v. 
White.  (Ky.)  26. 

16.  A  vand  deed  may  be  made  conveying  a 
freehold  estate,  to  commence  at  the  death  of 
the  grantor.— Bunch  v.  Nicks,  (Ark.)  668. 

Condition  subsequent. 

17.  Non-performance  of  a  condition  subse- 
quent does  not,  alone,  divest  a  grantee  of  title, 
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ftnd  the  ffrantor's  heirs  may  maiBtoln  eiecrt- 
ment  against  him.— O'Brien  r.  Wagner,  (Mo.) 
19. 

18.  In  ejeotment  by  the  heirs  of  the  grantor 
of  a  deed  containing  subsequent  conditions, 
after  non-performance  of  such  conditions  the 
grantee  cannot  set  up  possession  by  the  gran- 
tor as  a  refusal  to  put  him  into  possession, 
thereby  preventing  performance,  it  appearing 
that  he  did  not  desire  possession;  such  pos- 
session of  the  grantor  being  presumed  to  be 
merely  to  enforce  forfeiture.— Id. 

Proof  of  deeda. 

19.  A  grantor  admitted  makinff  a  deed,  bat 
testified  that  it  was  without  oonsiaeration.  and 
obtained  upon  fraudulent  representations, 
and  denied  that  he  gave,  in  a  former  case, 
a  certain  deposition  jpurporting  to  bear  his 
eenuine  signature,  it  appeared  from  said 
aeposition,  which  was  then  read  in  evidence 
without  opposition,  that  the  grantor  had  tes- 
tified, wltA  the  deed  before  hmi,  that  he  eze- 
outed  it  for  the  purposes  and  considerations 
therein  named.  Held  sufficient  to  prove  the 
execution  of  the  deed;  the  signature  to  the 
deposition  having  been  compared  with,  and 
found  the  same  as,  other  signatures  of  gran- 
tor admitted  to  be  geauise*— Hardin  v.  Sparks, 
(TexOTOft. 

20.  Under  Rev.  St.  Mo.  §  3810,  providing 
that  when  a  deed  haa  been  recorded  10  years, 
and  land  claimed  or  held  under  it  during  that 
period,  the  deed  itself  shall  be  prima  faoie 
evidence  of  ita  exeoution,  suoh  a  deed  is  ad- 
missible in  evideoioe,  without  proof  of  execu- 
tion, although  defeotiveiy  acknowledged.*— 
Hoge  V.  Hubb,  (Ma)  ^iS. 

DEPOSITION. 

AdmiasibUity,  aee  Svidmoe^  21. 

Failure  to  answer. 

1.  Rev.  St.  Tex.  art.  2248,  relating  to  depo- 
sitions of  parties  to  actions,  and  providing 
that,  if  the  party  interrogated  refuses  to  an- 
swer, the  officer  executing  the  conunission 
shall  certify  such  refusal;  and  the  interroga- 
tory shall  be  taken  as  confesaed,— refers  only 
to  the  failure  to  answer  an  interrogatory  per- 
tinent and  relevant  at  the  time  when  an  an- 
swer is  required.— Barnard  v.  Blum,  (Tex.) 
96. 

2.  In  an  action  for  inluries  against  a  rail- 
road company,  a  deposition  contuned  the  fol- 
lowing interrogatory:  ^ Could  you  see,  and 
did  you  see,  what  Cohn  was  doing  just  at  the 
time  he  was  hurt!  And  do  you  Imow  what  he 
was  doing,  or  how  it  was  he  came  to  be  in- 
jured! ^  and  the  answer :  **I  saw  Cohn's  lamp 
at  the  time  he  was  acting  as  brakeman.  1 
knew  that  he  was  then  at  work  as  brakeman. 
He  was  run  over  by  the  cars. "  Held,  that  the 
answer  was  evasive,  and  the  deposition  should 
have  been  excluded.— Texas  A I^.  O.  R.  Co.  v. 
Crowder,  (T©x.)  709. 

AdmissiblUty. 

8.  Where  a  port  of  a  depositfoa  has  been 
used  by  defendant  in  an  action  lor  injuries,  to 
show  that  plalntifTs  witness  had  intimated  to 


deponent  that  he  would  make  a  earmst  bar- 
gain with  him  for  defendant  rallroaa  com- 
pany, it  was  proper  to  allow  pluntifl  to  read 
the  rest  of  the  deposition  to  show  deponenVa 
temper  towards  the  witness,  and  his  interest 
in  the  prosecution  of  the  witness  for  alleged 
perjury  in  another  case  against  the  railroad 
arising  out  of  the  same  accident. — Gulf,  C.  A 
B.  F.  Ry.  Co.  V.  Coon,  (Tex.)  482. 

ObjeotionB. 

4.  Although  an  tnterregatary  requiring  de- 
ponent to  state  any  other  fact  within  hia 
knowledge  of  interest  to  either  party,  **  as  foEy 
and  minutely  as  if  specially  Interrogated 
thereon, "  be  objeoUonable  because  the  opiioa^ 
ing  party  had  no  opportunity  to  cross-examina 
as  to  the  matter  thus  elicited,  yet  an  ebjeotioa 
thereto,  in  order  to  be  of  avail,  must  be  in 
writing,  and  notice  thereof  given,  as  required 
Ib^  Rev.  St.  Tex.  §  2286.~Wade  v.  Love,  (TeoL) 

5.  Where  only  a  few  of  the  interrogatorlea 
are  leading,  the  action  of  the  court  m  over- 
ruling a  motion  to  suppress  the  deposition  on 
the  ground  that  the  questions  proposed  are. 
as  a  whole,  leading,  wiU  not  be  considered 
when  the  motion  fails  to  point  out  the  inter- 
rogatories considered  as  leading. —Neyland  v. 
Bendy,  (Tex.)  497. 

Gertifloation. 

6.  The  caption  to  the  deposition  was  as  fol- 
lows :  Style  of  cause,  and  **  Answers  of  J.  to 
Direct  Interrogatories  in  the  Above  Suit.  ** 
The  following  Was  the  oeMflcate:  *"!,  a  jus- 
tioe  of  the  peace, "  etc.,  "do  hereby  certify  un- 
der my  hand,**  etc.,  "that  the  foregoing  an- 
swers were  made,  subscribed,  and  sworn  to 
before  me  at  B., "  etc.  Held,  under  Rev.  St. 
Tex.  art.  2229,  providing  that  the  officer  tak- 
ing a  deposition  shall  oertify  that  ^e  aaawera 
of  the  "mtness  were  signed  and  sworn  to  by 
the  witness  before  him,  that  the  certificate 
was  insufficient,  it  not  appearing  from  what 
preceded  the  answers  that  the  witness  signed 
and  swore  to  them.— Sabine  A  B.  T.  Ry.  Co. 
V.  Broussard,  (Tfex.)  874. 

DESCENT  AND  DISTEIBTT- 
TION. 

See,  alao,  ExecutorM  and  AdrnMstrcUan; 

Illegitimate  children. 

1.  Bastard  children  legitimised  under  act 
Tenu.  1806,  by  a  decree  of  the  county  court, 
are  capable  of  Inheriting,  not  only  Uneally  aa 
from  their  father,  but  also  collaterally  from 
their  father*s  brother.— McKamie  v.  Basker- 
ville,  (Tenn.)  194. 

Bights  of  husband. 

2.  Intestate  died,  seised  of  lands,  and  left  aa 
sole  heirs  at  law  one  brother  and  two  sisters. 
One  of  the  sisters  died,  leaving  her  husband 
surviving,  but  no  ohildien.  Held  that,  under 
Rev.  St.  Tex.  art.  IM^  par.  2,  relating  to  die- 
tribution  of  property,  tke  husband  was  enti- 
tled to  one-half  of  the  share  of  his  wife  in  the 
estateof  intestate.— House  t.  Brenti  <TeaL>6S. 
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BightB  of  heir. 

S.  An  executrix  who  in  her  individual  ca- 
pacity was  a  party  defendant  to  a  suit  and 
ludgment,  and  has  taken  an  appeal  in  her  in- 
dividual name  and  as  executrix,  cannot  sub- 
sequently complain  that  she  was  not  proceeded 
against  as  an  heir  of  the  estate,  but  only  as  an 
executrix,  the  question  being  res  judtccUa.'— 
liaddox's  Ex'x  y.  WlUiams,  (Ky.)  907. 

DIVOBOB. 

Grounda* 

Where  a  husband  sues  for  divorce  because 
kis  wife  flnv«  birth  to  a  f uUy-^eveloped  child 
three  and  a  half  months  after  marriage,  but 
produoes  no  proof  to  rebut  the  presumption 
tha*  he  is  the  father  of  the  ohild,  his  petiUon 
must  be  ref  u8ed.-^McCullough  v.  MoCullough, 
(Sex.)  G9B. 

EASEUENTS. 

Buforcement  of  right. 

In  a  petition  to  enjoin  an  encroachment  on 
a  right  of  way  over  a  strip  of  land,  the  evi- 
dence as  to  ownership  and  possession  of  such 
strip  was  confused  and  contradictory.  Held, 
that  the  disputed  facts  should  have  been  sub- 
mitted to  a  ]ury.— Newport  &  L«  T.  P.  &.  Co. 
T.  Fitzaimmoiis,  (Ky.)  609. 

EJECTMEirT. 

See,  also,  Trespass  to  Try  Title. 

Adverse  possession,  see  LimUaUon  of  Ac- 

tiofu,  5x10. 
Bv  whom  maintainable,  see  Deed,  17. 
Pleading,  see  JLi7i»ilation  o/  Actions^  25. 
fiohool  Umd,  see  Schools  and  Sch^tol-DisUriots, 

10. 

When  1108. 

1.  In  Missouri  a  judgment  in  ejectment  is  no 
bar  to  a  second  action  for  the  same  property, 
between  the  same  parties,  whether  titles  ana 
defenses  in  both  actions  be  the  same  or  not.— 
Avery  v.  Fitzgerald,  (Mo.)  6. 

Title  to  support. 

2.  In  ejectment,  where  defendant  claimed 
am  purchaser  under  deed  of  trust,  ezeeuted  by 

Slaintiff,  the  issue  being  the  execution  of  said 
eed,  which  was  duly  certified  by  a  notary, 
and  plaintiff  failed  and  refused  to  deny  in  his 
testimony,  when  the  deed  was  shown  to  him, 
that  he  executed  it,  but  alleged  that  it  was 
procured  by  fraudulent  representations,  of 
which  defendant  had  no  notice,  there  is  no 
evidence  to  support  a  verdict  for  plaintiff. — Id. 
8.  In  ejectment,  where  the  location  of  a 
boundary  between  the  lands  of  the  parties 
was  the  real  question  raised,  no  Evidence  be- 
ing introduced  by  defendant,  plaintiffs,  show- 
ing possession  and  claim  of  title  long  enough 
to  vest  in  them  a  perfect  title,  were  entitled 
to  recover,  and  the  case  should  havegone  to 
the  jury. —Jones'  Heirs  v.  Bpradling,  (K^''.)  81.* 
4.  Defendant  in  ejectment  claimed  under  an 
adverse  possession  of  20  years,  and  it  ap- 
peared that  his  vendors  of  part  of  l&e  land ' 


were  in  possession  before  him.  Plaintiff  in- 
troduced evidence  that  defendant,  af  tor  enter- 
ing upon  the  land,  agreed  to  hold  it  as  tonant 
of  plaintiff's  vendor,  and,  on  good  title  being 
made,  to  purchase  from  him.  Held,  that  a 
verdict  for  defendant  will  not  be  disturhed  on 
appeal.— Saunders  v.  Moore.  (Ky.)  910. 

6.  Where  defendant  in  eiectment  claimed 
under  an  adverse  possession  for  20  years, 
plaintiff  may  recover  upon  showing  that  de- 
fendant, aftor  entering  upon  the  land  in  con- 
troversy, agreed  to  hold  as  tonant  of  plaintiiTs 
vendor  until  the  lattor  could  secure  a  perfect 
title,  and  then  purchase  of  him.— Id. 

Defenses. 

6.  In  ejectment  for  a  certain  strip  of  land, 
which  by  mistake  had  been  fenced  with  an- 
other lot,  when  the  evidence  for  defendant 
shows  that  the  party  under  whom  defendant 
held  as  tonant  had  received  a  deed  of  said  lot. 
and  for  more  than  10  years  had  claimed  and 
held  possession  of  all  the  property  contained 
in  the  indosure,  the  refusal  to  submit  a  dec- 
laration of  law  which  entirely  ignores  this 
testimony  is  not  error.— Stoker  v.  Green,  (Mo.) 
279. 

Pleading. 

7.  A  petttionfortheTeoovary  of  real  estate, 
after  describing  by  metos  and  bounds  a  tract 
of  land  containing  150  aores,  recited  that  de- 
fendants held  possession  *^of  a  portion  of  said 
land  on  the  east  side  of  the  above  survey,  to- 

■PTit  acres  thereof,  without  right, "  etc. 

Held,  that  no  recovery  could  be  had  on  such 
petition  on  acoount  of  insufficient  description, 
and  where  a  verdict  has  been  rendered  on  is- 
sue tendered  by  such  petition  it  is  net  error 
for  the  court  to  set  the  same  aside,  and  order 
an  amendment  and.  retrial.— Smitn  v.  Price, 
(Ky.)918. 

8.  To  a  petition,  in  the  usual  form,  averrincr 
^that  the  plaintifT  is  the  owner,  and  entitled 
to  possession,"  an  answer  not  containing 
either  a  general  or  special  denUd,  but  alleg- 
ing that  plaintiff  (daims  under  a  tax  sale,  and 
setting  up  several  special  defenses  attacking 
the  validity  of  the  tax  proceedings,  is  bad  on 
demurrer,  in  not  alleging  that  plaintiff's  title 
is  based  solely  on  the  alleged  tax  proceedings. 
— Caines  v.  JBLati,  (Mo.)  18. 

Mesne  profits  and  improvements. 

9.  The  statute  of  Kentucky  in  relation  to 
betterments  provides  that  their  value  shall  be 

gaid  by  the  successful  party  to  the  occupant, 
efore  the  court  rendering  the  judgment  of 
eviction  shall  cause  possession  to  oe  delivered. 
Section  2  of  the  same  act  provides  that  the 
court,  at  the  request  of  either  party,  shall  di- 
rect a  jury  to  inquire  of  damages,  and  fix  the 
value  of  improvements.  PlaintifT  held  under 
a  junior  patent,  and  was  evicted.  He  did  not 
ask  for  a  jury  tq  assess  the  value  of  his  im- 
provements when  the  judgment  was  entered, 
or  at  that  term.  Held,  that  the  right  of  com- 
pensation for  the  value  of  the  iznprovements 
IS  not  lost.— Counto  v.  Kitoheu,  (Ky.)  688. 

10.  In  an  action  to  recover  land  of  one  who 
purchased  from  the  grandmother  and  mother 
of  the  plaintiffs,  each  of  whom  had  a  life-es- 
tate in  the  property,  judgment  should  not  be 
rendered  for  baok  rents  for  the  period  prior 
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to  the  termination  of  these  Uf^-estatee.— Ifo- 
nvain  V.  Porter,  (Ky.)  809. 

ELECTIONS  AND  VOTEBS. 

Notice  of  holding. 

1.  The  sheriff  failed  to  publish  a  notice  of  a 
special  election  in  a  county  newspaper,  as  re- 
quired by  statute,  if  one  is  pubUahed  in  the 
county.  The  paper  was  the  only  one  in  the 
county,  uncertain  in  its  issues,  and  its  career 
ended  soon  after  the  election.  The  sheriff 
fulfilled  the  other  statutory  requirements  of 
posting  notices,  and  the  several  candidates 
made  announcements  in  the  paper.  The  fact 
of  the  approaching  election  was  generally 
known,  and  two-thirds  of  the  usual  vote  was 
polled.  Heldy  that  the  requirements  of  the 
statute  as  to  notice  were  substantially  com- 
plied with.— Wheat  v.  Smith,  (Ark.)  161. 

Contest. 

2.  The  judges  of  an  election  precinct,  after 
proof  of  loss  of  election  returns  and  dupli- 
cates, may  be  permitted  to  give,  from  their 
recollection,  the  result  of  what  the  record 
showed.— Id. 

EMINENT  DOMAIN. 

What  subject  to. 

1.  Land  dedicated  for  a  public  street  cannot 
be  condemned  to  the  use  of  a  railroad  com- 
pany, in  the  absence  of  an  express  statutory 
right.— Cornwall  v.  Louisville  AN.  R.  CJo., 
(Ky.)  553. 

Jurisdiction. 

2,  In  an  action  for  the  recoyery  of  lands 
taken  by  a  railroad  company,  the  defendant 
asked  that  the  lands  so  taken  be  condemned 
without  damages,  which  were  barred  by  the 
statute  of  limitations.  Held  that,  under  Ray. 
St.  Tex.  arts.  4181-4208,  relating  to  the  oon- 
demnation  of  lands,  the  distriot  court  has  no 
jurisdiction  to  condemn  lands,  and  an  except 
tion  to  the  plea  should  have  been  sustained. — 
Gulf,  C.  ft.  S.  F.  Ry.  Co.  y.Polndezter,  (Tex.) 
S16. 

Compensation. 

8.  Land  was  ceded  to  a  city  for  the  use  of  a 
railroad  company,  on  condition  that  no  more 
should  be  taken  for  that  purpose,  but  the  com- 
pany instituted  proceedings,  under  the  stat- 
ute, to  haye  additional  lands  condemned. 
Held  that,  while  the  right  of  eminent  domain 
cannot  be  impaired  by  private  contract,  the 
court  should  prescribe  such  terms  as  assure 
to  the  property  owner  just  comp^;nsation  for 
the  land  ceded  under  the  contract. — Cornwall 
▼.  Louisville  St  N.  R.  Co.,  (Ky.)  558. 

EQUITY. 

See,  also.  Creditors^  BiUs;  Fraudulent  C&nr 
veyanoes;  Itijunction:  Mortgages;  Partr 
nership;  Specifie  Performance;  Subroga- 
tion; Trusts. 

Reformation  of  contracts. 

1.  On  a  petition  to  reform  a  deed  so  as  to  pass 
grantor's  entire  interest^  it  appeared  that  one 


L.  conveyed  certain  lands  to  hia  wife  for  Ufe, 
with  remainder  to  his  children  in  fee ;  that  he 
iointly  with  his  wife  subsequently  attempted, 
by  the  aid  of  a  trustee,  to  reconvey  the  same 
to  himself  in  fee.  L.  then  died,  devising  all 
his  property,  subject  to  a  life-estate,  to  his 
children  and  the  descendants  of  his  deceased 
children.  Defendant,  R..  descendant  of  a  de- 
ceased child^  sold  all  his  interest  in  testator's 
estate  to  plaintifl,  but  the  deed  only  oonveyed 
defendant's  interest  under  the  will,  and  not 
that  under  the  testator's  deed.  The  evidence 
showed  that  plaintifl  and  defendant  both  im- 
agined that  the  testator  had  acquired  tlie  fee 
of  the  lands  in  question  by  the  tmstee^s  deed 
above  mentioned,  and  also  that  defendant  in- 
tended to  sell  to  plaintifl  his  interest  In  the 
land  under  such  deed.  Held,  that  the  deed 
should  be  reformed  as  prayecL — ^Rousseau  y. 
Lambert.  (Ky.)  92»* 

2.  Eiquity  will  not  reform  a  deed  purporting 
to  convey  all  of  a  wife's  interest  m  a  home- 
stead estate,  so  that  it  will  only  convey  her 
life-interest  therein,  where  she  fails  to  show 
by  unequivocal  evidenoe  that  she  intended  to 
convey  only  her  life-interest.  —  Frederick  v. 
Henderson,  (Mo.)  186.* 

Cancellation  of  contracts. 

8.  After  the  death  of  a  huaband  who  had 
left  a  void  -will,  the  children  and  heirs  at  law 
procured  from  the  aged  widow  an  agreement 
that  she  would  take  a  child's  part  in  the  es^ 
tate, — one-eleventh. — and  reUnouish  her  dow- 
er. She  afterwards  instituted  suit  to  set 
aside  this  agreement,  and  to  reoover  her 
share.  Pending  the  suit,  and  in  the  absence 
of  her  counsel,  the  executor  obtained  from 
her,  in  substance,  the  same  agreement.  Held, 
there  being  some  doubt  whether  she  ander- 
stood  the  affveemente,  and  the  exeoator  being 
an  heir,  and  interested,  that  there  was  no  er- 
ror in  the  decree  of  the  chaaceUor  annulling 
the  contracts,  and  allowing  her  to  recover.—- 
Tennelly  v.  Tennelly,  (Ky.)  881. 

Pleading. 

4.  Plaintifl  sued  for  the  recovery  of  land 
taken  by  a  railroad  company,  and  for  dam- 
ages for  the  rents  and  profits  and  special  in- 
jury to  the  same,  with  an  alternative  prayer 
for  condemnation  of  the  land,  and  damages 
for  the  remainder.  Held,  that  plaintifl  had 
the  right  to  abandon  the  alternative  prayer 
for  condemnation,  and  limit  his  claim  to  the 
recovery  of  the  land.— Oulf  ,  C  &  S.  F.  By.  Co. 
V.  Poindexter,  (Tex.)  816. 

&  An  amendment  to  a  bill  in  chancery,  of- 
fered before  the  answer  is  filed,  may  be  al- 
lowed or  not  In  the  discretion  of  the  chancel- 
lor; and  the  proper  exercise  of  such  discre- 
tion will  not  be  disturbed  on  appeaL — Q 

Warehouse  Ass'n  v.  Owen,  (T^nn.)  457. 

Practice. 

6.  Under  Civil  Ck>de  Ky.  %  12,  providing 
that** in  an  equitable  aotion  *  •  •  either 
party  may  by  motion  have  the  case  transferred 
to  the  ordinary  docket  for  the  trial  of  any  is- 
sue concerning  which  he  is  entitied  to  jurr 
trial,  but  either  party  may  require  evei^ 
equitable  issue  to  be  disposed  of  be<6re  such 
transfer, "  the  issue  as  to  the  value  of  an  at- 
torney's services  is  transferable  to  the  ordi* 
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nar^r  ctocfcet,  to  be  tried  by  jury,  in  an  action 
to  enforce  his  lien,  and  recover  for  profes- 
sional services;  tbe  equitable  issue  as  to  lien 
depending  upon  the  result  of  the  legal  issue 
as  to  the  value  of  the  services.— Hill  v.  Phil- 
lips' Adm'r,  (Ky.)  917. 

7.  Where  an  issue  is  tried  by  a  jury  in  ao- 
oordanoe  with  Civil  Ck)de  Ely.  i  12s  providing 
that  in  an  equitable  action  any  issue  concern- 
ing which  either  party  is  entitled  to  a  jury 
trial  may  be  transferred  to  the  ordinary 
docket  for  trial  bv  jury,  the  verdict  is  con- 
clusive between  tne  parties,  unless  the  court 
is  satisfied  that  it  is  palpably  against  the 
weight  of  evidence.— Id. 

Becree. 

8.  In  an  action  to  set  aside  mortgi^es.  and 
subject  the  land  to  the  lien  of  plaintiff's  judg- 
ment, mortgagees  filed  a  cross-petition,  ask- 
ing that  the  land  be  sold  to  satisfy  the  mort- 
gages. Heldy  that  a  decree  granting  the 
prayer  of  the  cross-petition  should  also  pro- 
vide for  the  satisfaction  of  plaintlfTs  judg- 
ment out  of  the  funds  remaining  after  pay- 
ment of  the  mortgage  liens.— Simpkinson  v. 
Sanders,  (Ky.)  82. 

9.  The  grantees  of  one  whose  claim  to  land 
is  based  solelv  upon  an  unrecorded  decree 
vesting  title  In  nim  subject  to  a  lien,  are 
chargea  with  constructive  notice  of  the  lien, 
being  bound  to  take  notice  of  all  Instruments 
in  their  chain  of  tiUe.— Martin  v.  Niblett, 
(Tenn.)  128. 

EBBOB,  WBTE  OP. 

See,  also,  AppeaU 

Procedure  above. 

Where  the  citation  does  not  correctly  de- 
scribe the  judgment  as  it  was  described  in  the 
petition,  as  required  by  Rev.  St.  Tex.  art. 
1894,  while  the  suit  will  not  be  dismissed  if 
the  petition  is  ffood,  it  will  be  stricken  from 
the  docket  ana  another  citation  lasued.-* 
Crane  v.  Hogan,  (Tex.)  57. 

ESTATES. 

Deed  by  reversioner. 

A  deed  which  conveys  land  to  a  husband  for 
the  use  of  the  wife  during  her  life,  with  the 
proviso  that  at  the  death  of  the  wife  the  title 
shall  vest  absolutely  in  the  children  of  said 
husband  and  wife,  but.  if  there  shall  be  no 
such  children,  then  in  the  legal  heirs  of  the 
grantor,  creates  an  estate  in  reversion  in  the 
grantor,  and  a  deed  from  him  and  his  children 
vests  the  entire  title  in  the  cestui  que  Prust 
— Pryor  v.  Castleman,  (Ky.)  892. 

ESTOPPEL. 

By  judgment,  see  Judgment,  6, 7. 

record,  see  Deteent  and  DietribvUon^  8; 
Vendor  tmd  Vendee,  8. 
In  ejectnwDt,  see  E^ectment^  !• 

By  deed* 

1.  One  who  goes  into  poeseoeion  of  land  un- 
der a  deed,  absohite  on  its  face,  but  under  an 


express  agreement  that  it  is  to  be  held  by  him 
in  trust  for  certain  purposes,  and  then  to  be 
reconveyed  to  the  grantor,  is  estopped,  after 
he  has  fully  executed  the  trust,  and  oeen  paid 
for  his  services,  to  set  up,  in  a  suit  by  the 
grantor  for  a  reconveyance,  a  superior  out- 
standingtitle  in  himself.— Key  land  v.  Bendy, 
(Tex.)  497. 

2.  Where  a  deed  signed  by  one  as  guardian 
of  certain  minors  recites  a  contract  between 
the  ancestor  and  the  grantee,  which  is  the 
^consideration  of  the  deed,  in  the  absence  of  a 
showing  that  the  guardian  was  duly  appointed 
and  had  power  to  execute  the  deed,  such  re« 
cital  is  not  binding  on  the  minors  nor  those 
claiming  under  them.— House  V.  Bunt,  (Tex.) 
66. 

8.  ▲  letter  from  grantor  of  lands,  subse- 
quent to  the  conveyance,  is  inadmissible  in 
evidence  in  disparagement  of  grantee's  title. 
—Barnard  v.  Blum,  (Tex.)  08. 

In  pais. 

4.  In  an  action  to  recover  lands,  defendant 
set  up  a  plea  of  estoppel  that  he  had  entered 
the  land  with  consent  of  plaintiff,  through  a 
deed  from  plaintiff's  agent.  The  evidence 
showed  that  the  agent  had  power  to  negotiate 
sales  of  the  land,  but  act  to  make  deeds. 
Held  thats  as  -the  agent  oould  not,  by  deed, 
bind  his  principal,  evidence  as  to  his  agency 
was  inadmissibie.-^ulf,  C.  ft;  S.  F.  Ry.  Co.  v. 
Poindexter,  (Tex.)  816. 

5.  A  parol  adjustment  between  adjoimng 
owners,  of  the  boundaries  of  land,  does  not 
operate  as  an  estoppel  where  the  party  setting 
it  up  has  not  changed  his  x)osition  for  the 
worse,  nor  the  other  parCy  acquired  any 
rights  under  it.— Bridges  v.  Johnson,  (Tex.) 
506. 

EVIDENCE. 

Best  and  secondary,  see  Elections  and  Vot- 
ers, 2, 

Burden  of  proof,  see  Trusts,  2. 

Competency  ana  relevancy,  see  Carriers,  2; 
Custom  and  Usage;  Fra/ud,  8,  4;  Larce- 
ny, 2-4;  Master  and  Servant,  7 ;  ToMiUon, 
8, 4, 12;  Trespass,2;  Trespass  to  Try  TUle^ 
9,10. 

Declarations  and  admissions,  see  DedicaMon 

Documentary,  see  Limitation  of  Actitms,  16; 
Public  Lands,  28;  Trespass  to  Try  TCtte, 
11-14* 

In  criminsl  cases,  see  Criminal  Law,  18-27. 

Opinion,  see  Damages,  17;  Master  and  Serv- 
ant, 8. 

Proof  of  handwriting,  see  Negotiable  Instrur 
ments,  5. 

Weight  and  sufficiency,  see  Appeal,  16-21; 
Deed,  19. 

Judioial  notice. 

1.  Under  the  Texas  statute  so  providing,  ju- 
dicial notice  will  be  taken  of  the  fact  that  Qal- 
veston  is  in  the  county  of  Qalveston.— Taylor 
V,  Blum,  (Tex.)  829. 

Presumption. 

2.  In  an  action  by  a  city  for  the  value  of 
water,  defendant  admitted  the  use  of  the 
water,  without  his  knowledge,  from  January, 
1884,  when  a  secret  pipe  was  connected  with 
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the  main  pipeSf  bv  mistake  of  defendant's 
employes.  Seld^  that  no  presumption  arose 
from  such  admissions  of  the  existence  or  im- 

S roper  use  of  the  pipe  prior  to  that  date. — 
ity  of  St  Louis  v.  Arnot,  (Mo.)  15. 

Best  and  secondary  proof. 

8.  In  an  action  by  a  citv  for  the  value  of 
water,  where  defendant  alleged  the  use  of 
rain-water  in  part,  the  water  commissioner 
testified  that  he  received  monthly  reports 
from  a  rain-gauge,  and  from  them  could  state 
the  average  ram-fall  for  a  certain  period. 
Held,  that  the  reports  themselves  were  the 
best  evidence. — Id. 

4.  In  an  action  to  try  title  to  property  levied 
on  in  the  hands  of  the  claimants  as  belonging 
to  the  debtor,  where  defendants  claimed  un- 
der a  sale  from  the  debtor  prior  to  such  levy, 
which  appeared  to  have  been  evidenced  by 
writing,  out  it  was  neither  produced  nor  ac- 
counted for.  but  secondary  evidence  was  in- 
troduced without  objection,  an  instruction 
based  on  the  necessity,  before  recovery,  of 
proof  of  such  sale,  by  production  of  the  writ- 
ten instrument,  was  properly  refused. — 
Brown  v.  Lessing,  (Tex.)  788. 

Hearsay. 

5.  In  an  action  on  a  promissory  note  de- 
fendant testified  that  the  payee  and  her  moth- 
er told  him  that  the  house  the  payee  lived  in 
was  purchased  by  the  maker  of  the  note. 
Held  hearsay.— Wagoner  V.  Ruply,  (Tex.)  80. 

6.  In  an  action  by  a  city  for  the  value  of 
water  conducted  by  a  secret  pipe,  not  con- 
nected with  a  meter,  evidence  of  a  third  per- 
son of  statements  of  defendant's  employes,  as 
to  what  defendant  said  about  such  secret 
pipe,  is  hearsay.— City  of  St  Louis  v.  Amot, 
(Mo.)  15. 

Declarations  and  admissions. 

7.  Letters  from  the  principal  in  a  contract 
to  the  guarantors  of  its  performance  by  him 
denying  the  making  of  the  contract  as  claimed 
by  plaintiif s,  and  stating  that  it  was  an  op- 
tional agreement,  that  he  had  a  certain  time 
in  which  to  determine  whether  he  would  car- 
ry it  out,  and  that  he  had  elected  not  to  do  so, 
are  inadmissible  in  an  action  on  the  contract 
against  such  principal  and  guarantors.— De- 
mees  v.  Bluntzer,  (Tex.)  820. 

8.  A  declaration  of  an  administrator  and 
heir,  made  in  the  course  of  administration, 
that  he  was  satisfied  from  information  de- 
rived from  other  heirs  that  one-half  of  cer- 
tain land  inventoried  as  assets  of  the  estate 
belonged  to  another  person,  is  not  admissible 
in  evidcDce  against  the  grantee  of  the  land 
from  the  heirs.— Gilbert  v.  Odum,  (Tex.)  510. 

9.  Declarations  of  a  person  in  possession  of 
land  that  it  was  purchased  for  him,  and  that 
he  paid  for  it,  are  not  admissible  in  evidence 
in  favor  of  one  claiming  title  through  him. — 
Id. 

10.  Voluntary  and  spontaneous  declarations 
made  so  shortly  after  the  principal  transac- 
tion as  to  preclude  the  idea  of  deliberate  de- 
sign may  be  proved  as  part  of  the  res  qestce. 
— Pilkeuton  v.  Gulf,  C.  &  S.  F.  Ry.  Ck).,(Tex.) 
805.* 

11.  'Declarations  by  a  person,  a  short  time 
after  being  injured,  as  to  how  he  came  to  get  I 


hurt,  cannot  be  admitted  as  part  of  the  res 
gestoB.— Texas  &  N.  O.  R.  Co.  v.  Crowder, 

(Tex.)  709.» 

Opinion. 

12.  In  an  action  for  damages  for  loss  of 
stock  resulting  from  an  overflow  of  plaintilTs 
land,  a  witness  who  has  stated  fully  his 
means  of  information  as  to  the  loss  of  the 
stock  in  plaintilTs  pasture,  and  also  what  he 
saw  there  after  the  flooding,  may  give  his  es- 
timate of  the  number  of  dead  animals  there 
at  that  time.-^Sabine  &  E.  T.  Ry.  Co.  v.  Brous- 
sard,  (Tex.)  374.* 

13.  In  an  action  to  recover  the  value  of  a 
lack,  witnesses  who  testify  that  they  have 
had  much  experience  in  the  business  for 
which  such  animals  are  usually  kept  are  com- 
petent to  testify  as  to  its  value.— Texas  &  P. 
Ry.  Co.  V.  Virginia  Ranch,  Land  &  CatUe  Ca, 


(Tex. 


)841. 

Documentary. 

14.  Transcript  of  entries  from  the  docket 
of  S.,  formerly  justice  of  the  peace  of  pre- 
cinct No.  1,  G.  county,  and  of  execution 
signed  by  him,  was  certified  by  M.  There 
was  a  certificate  of  the  county  clerk  that  M. 
was  a  j ustice  of  the  peace  of  G.  county.  There 
was  no  evidence  that  M.  was  the  successor  of 
S.,  nor  that  he  was  justice  of  the  peace  of 
precinct  No.  1,  and  the  lawful  possessor  of 
the  docket  and  filed  papers  in  question,  enti- 
tled to  make  certifiea  copies  thereof.  Held, 
that  the  transcript  was  not  admissible.— Tray- 
lor  V.  Lide,  {Tex)  58. 

15.  Where  plaintiff  and  his  clerk  testify 
that  one  or  the  other  of  them  weighed  the 
wheat  taken  in  at  plaintiff's  elevator,  and  set 
down  the  correct  weight  in  the  "scale-book, " 
from  which  tickets  were  torn  off  and  given  to 
the  farmers,  and,  from  the  stubs,  oorrecCly 
transcribed  the  weights  into  the  day-book, 
such  book  is  admissible  to  show  the  amount 
of  such  weights.— Missouri  Fao.  Ry.  Ca  v. 
Johnson,  (Tex.)  888. 

16.  Where  plaintilTs  olerk  testifies  that  he 
weighed  the  grain  taken  in  at  an  elevator, 
and  set  the  weights  down  in  a  scale-book, 
from  which  he  Made  a  dally  report  to  his  em- 
ployer, who  entered  the  same  in  his  day-book, 
such  day-book  is  not  admissible  to  nrove  the 
amount  of  such  weights,  as  the  clerk  did  not 
testify  that  he  entered  the  weights  correctiy, 
or  made  a  correct  report  thereof.— Id. 

At  former  trial. 

17.  An  agreed  statement  of  facts  prepared 
by  counsel  on  a  former  appeal  is  inaamissible 
to  contradict  the  evidence  of  a  witness  on  a 
subsequent  triaL— Sinclair  v.  Stanley,  (Tex.) 
51L 

Competency  and  relevancy. 

IS.  Where  defendant's  cross-examination 
of  plaintiff  conoeming  the  oonsideratioii  of  a 
certain  deed,  showed  that  defendant  expected 
to  show  that  plaintiff  was  in  debt  to  him  at 
the  time  the  deed  was  given,  and  that  it  was 
given  for  this  debt,  it  was  not  error  to  allow 
plaintiff  to  prove  that  defendant  was  indebted 
to  her  on  a  separate  transaction,  which  had 
never  been  settled,  as  corroborative  of  her  as- 
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sertion  that  she  was  not  indebted  to  him.— 
Wade  V.  Love,  (Tex.)  225. 

19.  In  a  suit  against  a  treasurer  of  a  compa- 
ny for  misappropriating  f ands,  where  it  ap- 
pears that  he  had  made  an  official  rei>ort  of 
moneys  in  his  hands,  which  was  largely  in  ez- 
oess  of  the  amount  sued  for,  evidenoe  that, 
about  the  time  of  the  report,  he  was  endeav- 
oring to  borrow  money  to  pay  benefits  in  the 
association,  is  inadmissible  to  contradict  the 
report,  as  the  act  of  borrowing  tne  money 
was  not  in  the  course  of  his  official  duty.—- 
Screwmen's  Ben.  Ass'n  v.  Smith,  (Tex.)  798. 

20.  Where  a  treasurer  of  a  company,  having 
deposited  trust  funds  in  a  bank,  withdraws 
them,  without  being  required  to  do  so  by  reason 
of  checks  drawn  on  himbythecompanv,  such 
a  withdrawal  is  admissible  to  aid  the  Jury  in 
determining,  in  connection  with  other  circum- 
stances, when  the  treasurer  misappropriated 
the  trust  funds.— Id. 

21.-  In  an  action  to  have  a  mortgage  given  by 
the  debtor  to  one  of  his  creditors  aecTared  an 
aesiflniment  for  the  benefit  of  all  the  creditors, 
the  aeposition  of  the  debtor  is  admissible  to 
show  that  the  mortgage  was  ^ven  in  contem- 
plation of  insolvency,  and  with  the  design  of 
preferring  the  mortgagee  to  the  exclusion  of 
nls  other  creditors.— First  Nat.  Bank  v.  Rob- 
erts, (Ky.)  890. 

S2.  A  protest  against  the  sale  of  land,  filed 
by  one  claiming  to  own  an  interest  therein,  is 
not  admissible  In  favor  of  one  claiming  such 
iMid  under  sale  on  execution  against  such 
protestant.— Gilbert  v.  Odum,  (Tex.)  510. 

Declarations  of  adverse  party. 

28.  In  a  suit  in  which  the  bona  JideB  of  a 
conveyance  was  in  question,  the  vendor  was 
a  witness  in  its  support.  Held,  that  declara- 
tions made  by  him  after  the  date  of  the  con- 
veyance as  to  its  character  were  admissible  to 
contradict  him.— Weiss  v.  Oliver,  (Tex.)  47. 

EXCEPTIONS,  BELL  OF. 

Time  for  presenting. 

When  the  bill  of  exceptions  was  not  pre- 
sented at  the  term  of  the  court  when  a  judg- 
ment was  rendered,  and  leave  to  present  it  at 
the  following  term  was  not  obtained,  the 
court  at  the  following  term  properly  refused 
to  sign  such  bill.— Wade  v.  Bryant,  WfO  397. 

EXECUTION. 

See,  also,  Attachment;  Oamishment. 

Sale. 

1.  A  sherifE,  levying  under  two  executions, 
sold  two  contiguous  lots,  and  made  a  deed  for 
them  both,  as  one  lot.  The  executions  had 
been  taken  from  the  clerk's  office  by  the  exe- 
cution debtor,  and  never  returned.  A  copy 
of  the  sheriff's  return  on  one  of  them  showed 
that  the  levy  had  been  made  on  both  lots. 
The  sheriff  and  purchaser  testified  that  both 
lots  were  sold  as  one,  and  there  was  no  fence 
dividing  them.  The  execution  debtor  was 
there,  but  did  not  contradict  them.  A  vendi- 
tioni eJBponas  also  commsnded  the  sheriff  to 
sell  one  lot  of  ground  in  the  same  town  to  sat- 


isfy the  balance  of  the  debt,  but  he  testified 
that  this  was  neither  of  the  lots  in  controver- 
sy. Held,  there  is  no  ground  for  reversing  a 
finding  that  the  sale  included  both  lots.— Bit- 
to  V.  WoodfilVs  Adm'r,  (Ky.)  542. 

2.  Where  certain  lots  were  sold  under  an 
execution  against  defendant,  and  the  notice 
of  sale  recited  that  they  were  levied  on  as  the 
property  of  defendant's  wife,  such  irregular- 
ity in  tne  notice  does  not  vitiate  the  sale- 
Morris  V.  Hastings,  (Tex.  J  649. 

8.  Where  land  conveyed  in  fraud  of  credit- 
ors is  sold  under  execution  against  the  grant- 
or, the  fraudulent  grantee  cannot  complain 
of  any  inadequacy  in  the  price,  when  it  was 
caused  by  the  recording  of  his  fraudulent  deed. 
—Miller  v.  Koertge,  (Tex.)  691. 

Beturn. 

4.  A  sheriff's  return  describing  the  land  by 
reference  to  the  deed,  made  by  him,  wherein 
the  land  was  described  by  metes  and  bounds, 
is  sufficient.— Traylor  v.  Lide,  (Tex.)  58. 

Belief  against. 

5.  In  an  action  by  a  wife  to  cancel  a  sheriff's 
deed  to  her  husband  of  land  purchased  from 
her  separate  estate,  and  sold  under  execution 
against  the  husband  as  his  property,  a  court 
of  equity,  after  confirming  the  legal  title  in 
plaintiff,  will,  as  incidental  relief,  award  a 
writ  of  possession.— Woodsworth  v.  Tanner, 
(Mo.)  104. 

EXECUTOBS  AND  AT)MTN- 
IST&ATOIUS. 

See,  also,  Descent  and  DistributUm;  WUU. 
Administrator's  settlement,  see  LinvUatimi 
of  Actions,  28. 

Appointment. 

1 .  An  intestate  died  in  1886,  leaving  only  real 
property.  Administration  was  granted  in 
I84j6,  on  an  application  which  did  not  show 
jurisdiction,  and  in  1858  administration  de 
bonis  no7hwaB  granted  on  an  application  fill- 
ing to  show  special  reasons  therefor,  and  a  debt 
allowed,  to  Satisfy  which  said  real  estate  was 
sold.  Meld,  that  both  administrations  were 
void,  and  that  the  order  of  sale,  being  void, 
maybe  attacked  collaterally,  especially  where 
it  appears  that  the  object  of  the  administra- 
tion was  the  personal  benefit  of  the  applicant. 
—Paul  V.  Willis,  (Tex.)  857. 

2.  Under  act  Tex.  1846,  requiring  that  let- 
ters of  administration  be  granted  in  the  county 
of  deceased^s  residence,  or  where  he  owned  < 
property,  or  where  he  died,  letters  issued  by 
the  probate  court  of  a  oountv  where  deceased 
did  not  die,  upon  an  application  which  fails  to 
show  either  where  the  property  of  deceased 
was,  or  his  place  of  residence,  are  void.— Id. 

8.  An  order  of  probate  court  granting  let- 
ters of  administration  on  one  estate  out  of  a 
number,  without  stating  which  one,  applies 
to  none.— Harwood  v.  Wylie,  (Tex.)  789. 

4.  Where  the  proceedings  of  the  probate 
court  show  that  the  administration  of  an  es- 
tate was  not  within  15  years  after  the  death 
of  the  intestate,  in  a  county  other  than  that 
prescribed  by  statute,  and  was  intended  to 
consume  the  estate  in  costs,  such  administra- 
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tion  will  not  tw  uphdld  in  a  ooltoteval  attack. 
—Id.* 

Accounting. 

5.  Defendant,  as  administrator,  introduced 
in  the  probate  court  his  application  to  be  re- 
leased from  the  collection  of  part  of  a  sum  due 
his  Intestate  on  a  note,  and  offered  evidence 
that  such  part  had  been  paid  to  decedent. 
HelcL,  that  such  proof  was  not  objectionable 
because  that  such  credit  should  be  established 
by  the  statutory  method  of  establishing  claims 
against  a  decedent's  estate. — Stonebraker  v. 
Friar,  (Tex.)  799. 

6.  Certain  charges  for  sums  advanced  by  an 
administrator  to  the  heirs,  alleged  to  have 
been  for  their  support,  were  transferred  by 
the  court  from  the  account  of  the  adminis- 
trator, as  such,  to  his  account  as  guardian. 
Held,  that  such  transfer,  being  made  without 
prejudice  to  either  party,  was  no  oame  for 
reversal  of  a  judgment  in  favor  of  the  admin- 
istrator, on  certioTaH  by  the  heirs  for  a  re- 
vision of  probate  prooeedin^s. — Id. 

7.  Where  an  executor,  being  also  residuary 
devisee,  had  made  no  settlement  for  several 
years,  and  had  sold  on  his  own  account  land 
charged  with  the  payment  of  debts,  in  an  ac- 
tion By  a  creditor  of  the  estate  to  reach  such 
land,  the  court  will  not,  upon  a  general  alle- 
^tion  of  insolvency  of  the  estate,  order  an 
mvestigation  as  to  the  accounts  of  the  execu- 
tor and  the  creditors  of  the  estate. — ^Brown  v. 
Logan's  Adm'r,  (Ky.)  898. 

Liability  for  interest. 

8.  Under  the  Texas  probate  laws,  providing 
for  speedy  settlement  of  estates,  an  adminis* 
trator  is  not  liable,  in  the  absence  of  statutory 
provision,  for  interest  on  funds  in  his  hands, 
unless  he  actually  loans  such  funds,  and  re- 
ceives interest.— Stonebraker  v.  Friar,  (Tex.) 
799. 

Sales  under  order  of  court. 

9.  The  probate  court  has  no  jurisdiction  to 
order  the  sale  of  lands  in  which  a  married  wo- 
man had  a  separate  estate,  to. pay  debts  con- 
tracted during  her  coverture,  and  a  deed  from 
her  administrator  of  land  so  sold,  passes  no 
title.  Following  Davis  v.  Smith,  75  Mo.  219. 
—Boston  V.  Murray,  (Mo.)  278. 

10.  Where  an  administratrix  conveyed  oer- 
tain  lands  of  her  decedent  to  one  holding  a 
judgment  against  her  as  administratrix,  in 
consideration  of  its  release,  the  deed  conveyed 
no  title  as  against  the  heirs,  without  an  order 
of  court  for  the  sale  and  a  confirmation  of  the 

•  same.— Bartley*s  Heirs  v.  Harris,  (Tex.)  797. 

Purchase  by  ezecut<Hr. 

11.  The  failure  of  an  executor  to  pay  all 
debta  against  the  estate  out  of  the  personalty 
before  reaorting  to  the  real  estate,  will  pre- 
clude him  from  asserting  title  to  land  sold  by 
him  for  the  payment  of  debts,  and  purchased 
by  him  at  his  own  8ale.~Fortune  ▼.  &illebrew, 
(Tex.)769. 

12.  Where  an  eixecutor  has  realized  funds 
from  the  estate  sufficient  to  pay  all  claims 
against  it,  he  is  not  in  a  poeition  to  parohaae 
and  hold  in  his  own  right  any  property  of  the 
estate  sold  by  him  for  the  payment  of  such 

-Id. 


Sales  under  order  of  oonrt — ^Deed. 

18.  Under  Mansf .  Dig.  Ark.  %  868,  providing 
that  administrators'  deeds  duly  acknowledged 
and  recorded  shall  vest  title  In  the  grantee, 
and  be  evidence  of  the  facts  therein  recited, 
and  Id.  $  688,  providing  that  all  deeds  recorded 
prior  to  January  1, 1888,  shall  pass  UtX6  though 
the  acknowledgment  be  deieoUve,  and  the 
record  of  such  mstrxunent  shall  bCTalid,— an^ 
administrator's  deed,  purporting  to  have  been 
acknowledged  and  duly  recorded  prior  to  Jan- 
uary 1,  1888,  is  competent  and  pHmorfaeie 
evidence  of  its  recitals  as  to  the  legality  and 
regularity  of  the  sale,  although  the  acknowl- 
edgment is  defective.— Cupp  v.  Welch,  (Ark.) 

Allowance  to  widow. 

li.  Oea.  St.  Ky.  c.  81,  S  11,  aubseo.  5,  mo- 
vides  that  certain  property  of  a  decedent  anaU 
be  set  apart  for  support  of  the  widow  and  in> 
fant  children  living  with  her«  and,  if  there  is 
an  infant  child,  and  no  mother  surviving,  it 
shall  receive  such  share.  HdA,  where  an  in^ 
fant  lived  with  iu  grandparenta.  the  widowed 
step-mother  took  the  entire  pbrtioa.— Alexan- 
der's Guardian  v.  Alexander's  Adm*T,  (K;y.> 
156. 

15.  In  an  action  by  the  heirs  against  the  ad- 
ministrator for  a  revision  of-the  proceedinga 
in  the  probate  oonft,*th9'hAir»  oaaaot  inaauFe 
into  the  purpose  for  which  certain  sums  were 
paid  to  the  wife  after  the  death  of  the  intes- 
tate; it  not  being  shown  that  she  received 
more  than  her  community  interest— &tone- 
braker  v.  Friar,  (Tex.)  799. 

Aotions. 

16.  Under  Rev.  St.  Tex.  art.  190Q,  providing' 
that,  **in  every  suit  against  the  estate  of  a  de-. 
cedent  Involving  title  to  real  estate,  the  exec- 
utor and  the  heirs  shall  be  made  parties ; "  and 
article  1948,  that  any  person  having  a  claim 
against  the  estate  may  enforce  payment 
against  the  executor,-— a  mortgage  creditor 
may  sue  the  executor  for  foreclosure,  without 
making  the  heirs  of  the  deceased  mortgagor 
parties.— Howard  v.  Johnson.  (Tex.)  522. 

17.  And  in  an  action  agatnsi  the  executor  to 
recover  interest  on  a  legacy  one  year  after 
death  of  testator,  it  is  not  necessary  to  allege 
that  testator's  debts  have  been  paid  to  show 
a  prima  facie  right  to  recoveiv-Chambera' 
Guardian  v.  Cniambers*  Ex*r8,  (Ky.)  620. 

EXEMPTIONS. 

Bee,  also,  Homestead;  Pension.^ 

He^iuiutee  of  claim. 

Under  Mansf.  Dig.  Ark.  $  8006,  providing 
that,  upon  the  issue  of  an  execution,  the  debtor 
desiring  to  claim  an  exemption  shall  prepare 
a  schedule,  verified  by  affidavit,  of  all  hisprop- 
erty,  specifying  tAie  particular  artidea  he 
claims  as  exempt.  The  debtor  must  prepare 
the  schedule  upon  the  issue  of  any  anbee^nent 
execution  on  the  same  judgment,  althongh  he 
may  have  prepared  a  s<^edule,  made  ms  se- 
lection, ana  had  certain  property  set  off  to 
him  aa  exempt  under  theJlrat  exeoation.^ 
WeUer  v.  Moore,  (Ark.)  180l 


Digitized  by  VjOOQIC 


XHDKC. 


955 


EXFBJB8S  OaMPANIE& 

Licenses. 

1.  Act  Ky.  March  2, 1860,  (Myer,  Sapp.  228,) 
requiring  agents  of  foreign  express  companies 
doing  business 'VTithin  the  state  to  first  obtain 
a  Ucrase  therefor,  does  not  violate  the  provia- 
ion  of  the  federal  constitution  that  ^the  citi- 
sens  of  each  state  shall  be  entitled  to  all  the 
immunities  of  citizens  of  the  several  states,  ^ 
a  oorporation  not  being  included  in  the  term 
'^citiien. '*•— Woodward  v.  Commonwealth, 
(Ky.)  618,  • 

2.  Aet  Ky.  Feb.  20, 1864,  (Myer,  Supp.  480,) 
requiring  the  payment  of  a  tax  of  6  per  cent, 
upon  the  net  profits  of  any  express  company 
within  the  state,  does  not  repeal,  either  ex- 
pressly or  by  implication,  act  March  2, 1860, 

'  (Myer,  Snpp.  228,)  requiring  agents  of  foreign 
express  companies  to  take  out  licenses  before 
transacting  business  within  the  state.— Id. 

8.  Act  Ky.  Mazoh  8. 1870,  requiring  foreign 
express  companies  doing  business  within  the 
state  to  pay  certain  fees  each  year  upon  re- 
newing tneir  Ucenses,  does  not  affect  the  pro- 
visions of  act  March  2,  i860,  which  requires 
each  agent  of  such  companies  to  take  out  a 
license  before  doing  bu8me8s.^Id. 

FACTORS  AND  BROKEBB. 

Lien  for  advances. 

1.  .Under  Gen.  St.  Ky.  c  80,  art  2,  J  88,  pro- 
viding that  the  estate  of  an  insolvent,  alter 
satisfying  certain  expenses  and  prior  liens, 
shall  be  distributed  pro  rata  among  all  hlB 
creditors,  where  an  administrator  of  an  in- 
solvent ships  to  certain  commission  merchants 
tobacco  purchased  with  money  advanced  by 
them  under  an  agreement  between  them  and 
deceased  that  such  tobacco  should  be  shipped 
to  and  sold  by  them,  and  that  they  should  re- 
tain their  advancements  and  commission,  and 
have  alien  for  the  same  on  such  tobacco,  such 
shipment  does  not  perfect  the  lien  of  the  com- 
mission merchants  as  against  the  creditors, 
and  the  proceeds  of  the  sale  of  such  tobacco 
should  be  distributed  pro  rata  among  all  the 
creditors  of  deceased*— Cook^s  Adm'rv.  Bran- 
nin,  (Ky.)  877. 

Beai-estate  brokers. 

2.  In  an  action  to  recover  commissions  on  a 
sale  of  land,  which  It  was  alleged  was  broken 
off  by  acts  of  defendant,  tito  jtidge  charged 
the  jury  that  if  they  found  the  acts  of  defend- 
ant had  broken  off  the  swkB;  they  should  find 
for  plaintiff.  Held  erroneous,  because  he  did 
not  also  charge  that  they  must  find  the  acts 
complained  of  were  done  for  the  purpose  of 
depriving  plaintiff  of  his  commlssions.^-Tay- 
lor  V.  Cox,  (Tex.)  60. 

8.  Where  plaintiff  alleged  an  agreement 
whereby  he  was  to  seU  certain  land  for  enough 
cash  to  confirm  the  sale,  meaning  enough  to 
make  the  land  good  for  the  deferred  payments, 
and  the  balance  on  time,  an  exception  to  the 
allegation  that  it  is  not  a  matter  of  law  how 
much  cash  confirms  a  sale,  was  properly  over- 
ruled, as  such  power  carries  with  it  some  dis- 
cretion.—Id. 


VAUBB  PKBTENSBS. 

Indictment. 

An  indictment  for  swindling  which  alleges 
that  defendant  fraudulently  procured  goods 
by  means  of  a  false  and  fraudulent  chattel 
mortgage,  in  writing,  executed  by  defendant, 
on  certain  cattle,  when  in  fact  he  owned  no 
cattle,  but  which  falls  to  set  out  the  mortgage, 
is  fatally  defective.— Hardin  v.  State,  (Tex.) 
584. 

FENCES. 

Failure  to  fence. 

1.  Rev.  St.  Tex.  appendix  12,  prescribing 
what  shall  constitute  a  lawful  fence,  does  not 
throw  open  to  the  use  of  the  public  the  lands 
of  persons  failing  to  maintain  such  an  iuclos- 
ure.— Davis  v.  Davis,  (Tex.)  826. 

Bemovml  of  ftooes. 

2,  Qen.  St.  Ky.  c.  55,  art.  2,  %  1,  providing 
that  partition  fences  exlBtine'  bv  agreement 
or  acquiescence  of  parties  shall  not  be  re- 
moved by  either  without  consent,  except  be- 
tween December  1st  and  March  1st,  applies  to 
both  city  and  country  property,  and  it  is  im- 
material whether  such  fence  stands  on  the 
dividing  line,  or  who  owns  the  land  on  which 
it  stands.— Grief  v.  Kahn,  (Ky.)  159. 

Fire  Insurance* 

See  Insurance. 

FOBGEBY. 

InstructionB. 

1.  It  is  unnecessary,  after  explaining  to  the 
jury  the  offense  of  forgery,  to  define  the 
words  ''knowingly^  and  ^pass.  "—Peterson  v. 
State,  (Tex.)  580. 

Sentence. 

2.  Where  It  is  recited  !n  the  sentence  that 
the  conviction  is  for  forgery,  when  the  de- 
fendant was  only  convicted  or  knowingly  pass- 
ing as  true  a  forged  instrument,  the  court  of 
appeals  will  correct  such  error,  and  make  the 
sentence  conform  with  the  conviction.— Id. 

FBAXTD. 

See.  also,  JB^auduleiU  Conveyances* 
As  ground  for  rescission,  see  Sale^  8. 

What  constitutes. 

1.  In  an  action  to  set  aside  a  deed  for  fraud, 
it  appeared  that  plaintiff  was  in  possession  of 
certain  land  which  defendant  claimed ;  that  a 
confidential  agent  of  plaintiff  brought  a  mes- 
saxe  that  he  would  sue  unless  she  compro- 
mSed  by  dividing  the  land  with  him;  that 
upon  receipt  of  the  message  she  consulted 
friends,  and  tcdd  the  agent  to  prepare  a  deed ; 
that  defendant  had  no  conmiunications  with 
plaintiff  except  through  such  asent;  that  de- 
fendant took  possession  and  improved  his 
moiety  of  such  land.  Held,  that  plaintiff  failed 
to  sustain  the  burden  of  proving  fraud,  which 
was  on  her.— Stewart  v.  Miller,  (Tex.)  608. 

2.  In  an  action  on  a  written  contract,  read 
to  defendant  by  plaintiffs'  agent,  and  dis- 
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puted  OS  the  ground  of  frandf  where  defend- 
ant testifies  that  he  had  no  spectacles  and 
oould  not  read  without  them  unless  the  writ- 
ing was  plain,  his  negligence  in  failing  to 
read  the  contract  before  signing  is  a  questioa 
for  the  jury  .-Chatham  v.  Jones,  (Tex.)  flOO.» 

Evidence. 

8.  In  an  action  on  a  written  contiract,  whose 
terms  defendant  disputes  on  the  ground  of 
fraud,  he  may  testify  that  he  woula  not  have 
signed  the  contract  had  he  known  the  terms 
specified. — Id. 

4.  In  an  action  on  a  written  contract,  the 
terms  of  which  defendant  disputes,  on  the 
ground  of  fraud,  evidence  as  to  a  conversation 
between  him  and  plaintiffs^  agent  prior  to  the 
execution  of  the  contract,  supporting  defend- 
ant's claim  in  regard  to  the  disputed  terms,  Is 
admissible.— Id. 

5.  In  an  action  on  a  written  contract  for  the 
sale  of  machinery,  specifying  on  or  about 
September  1st  as  the  date  of  aelivery,  where 
defendant  claims  that  the  date  agreed  upon 
was  August  20th,  a  letter  from  him  to  plain- 
tiffs, dated  August  23d,  saying :  "If  the  goods 
are  not  here  in  a  few  days,  ♦  ♦  *  I  cannot 
wait  any  longer,  ^  is  not  a  recognition  of  the 
contract  as  signed. —Id. 

FRAUDS,  STATUTE  OP. 

Agreements  relating  to  land. 

1.  A.  and  B.  having  recovered  judgments 
against  each  other,  on  execution  the  attorney 
of  each  bought  the  other's  land.  They  after- 
wards orally  agreed  that  each  should  retain 
his  own  land,  provided  A.  shoald  pay  B.'s 
judgment,  which  he  did,  and  continued  in 
possession  of  his  land,  which  was  nerver  re- 
conveyed  to  him,  though  B.*a  attorney  had 
taken  a  sheriff^s  deed,  and  no  deed  had  been 
taken  for  B.'s  land.  Held,  that  A/s  ppsaea- 
sion  had  reference  to  his  contract,  and, 
coupled  with  his  performance  of  it,  took  the 
transaction  out  of  the  statute.— Simmons  v. 
Headlee,  (Mo.)  20;  Emmel  v.  Same,  (Mo.)  22. 

2.  An  oral  contract  by  which  two  parties 
agree  to  purchase  land  for  their  mutual  bene- 
fit, one  to  pay  for  It,  and  take  a  deed  in  his 
own  name;  and  the  other  to  pay  over  his 
share  within  a  given  time,  and  receive  a  half 
interest  on  such  payment^  is  not  within  the 
statute  of  frauds.— Gardner  V.  Randell,  (Tex.) 
781.» 

8.  In  aD  action  to  redeem  from  a  mortgage 
and  sale  under  a  prior  deed  of  trust,  it  ap- 
peared that  the  mortgagee  purchased  the 
land  under  a  parol  agreement  that  plain> 
tiff  should  have  a  right  to  redeem  in  a  rea- 
sonable time,  by  paying  the  purchase  money 
and  all  other  indebtednessof  plaintiff  to  mort- 
gagee. Held,  that  such  agreement  is  not 
within  the  statute  of  frauds.  ^Turnerr.  John- 
son, (Mo.)  670. 

FEAUDULENT  CONVBT- 
ANCES. 

See,  also,  CrediUns'  BiU. 

Titles  derived  from  states,  see  FvhUe  ItWids, 

1«.  I 


What  eoBitltutea. 

1.  A  vduntanr  oonveyanoe  by  a  widow  of 
her  own  and  the  oommunitv  estate  to  her 
brother,  with  the  onderstaDduig  that  ho  shall 
reconvey  the  same  am  soon  as  the  debts  pnaao- 
tag  the  estate  are  paid,  is  yoid  aa  agnimit 
jnogments  obtained  againat  her  porsonaily, 
ana  as  surviving  widow,  whether  before  or 
after  the  conveyance;  and  a  purchaser  at  a 
sale  under  exeoution  against  the  graatee,  with 
notice  of  such  aneement,  takea  no  title.—- 
Wels  V.  Quinan,  H^x.)  8M. 

2.  W.  purchased  a  tract  of  land  in  1S71,  and 
agreed  to  give  defendant,  hia  son,  50  acres,  if 
he  would  apply  his  earnings  to  the  purchase 
money  until  it  was  paid  in  full.  Accordingly, 
60  acres  were  assigned  defendant,  who  occu- 
pied and  improved  the  same,  and  in  18S3  re- 
ceived a  deed  therefor.  Soon  afterwards  a 
judgment  was  recovered  against  W.  on  a  debt 
contracted  a  few  years  prior  to  1883,  and  de- 
fendant's land  was  sold  under  execution  as 
W.'s  pnmerty,  plaintiff  becoming  the  par- 
chaser.  Held,  that  defendant's  title  to  such 
land  was  not  affected  by  the  salc—Bamett  ▼. 
Vincent,  (Tex.)  535.» 

8.  The  evidence,  in  a  proceeding  to  set  aside 
for  fraud  a  tax  deed  to  the  debtor^s  wife,  of 
laud  formerly  his,  was  that  she  bought  at  the 
sale,  and  paid  for  the  land  out  of  her  separate 
estate,  and  the  purcHasemona^  *««$  handed  to 
the  sheriff  by  tne  husband,  as  her  agent,  who. 
being  a  lawyer,  drew  the  deed.  £Md,  that 
tbere  was  no  evidence  of  fraud.*— Howard  ▼. 
Tenney,  (Ky.)  547. 

4.  In  an  action  to  try  title  to  property  levied 
on,  where  the  issue  is  whether  a  sale  to  claim- 
ants, prior  to  the  levy,  was  fraudulottt  aa  to 
creditDrs,  it  is  proper  to  instruct  that  the 
claimants  should  recover  if  the  goods  were  no 
more  than  would  satisfy  a  debt  due  to  them, 
and  were  conveyed  to,  and  openly  received  by 
them  solely  with  the  purpose  of  satisfying 
such  debt,  and  with  no  Intent  to  defrand  other 
creditors.— Brown  v.  Lessing,  (Tex.)  783. 

8took  in  trade. 

5.  A  party  involved  in  buainess^  and  contem- 
plating an  assignments  agreed  to  sell  hiaatodk 
to  plaintiff,  who  placed  a  check  for  $7,060  in  a 
third  person^s  hands  with  orders  to  taa  hank 
not  to  pay  any  check  over  93,000  until  farther 
notice.  These  orders  were  not  revoked.  Tbie 
value  of  the  goods  had  aotthen  been  deter- 
mined. After  attachment  prooeedinga  had 
been  begun  by  creditors  of  the  insolvent,  the 
puroliaser  substituted  for  the  fTfOOO  oheok  one 
for  90,200,  as  the  real  value  of  the  goods. 
Ifeld,  that  these  transaeUons  showed  no  pay- 
ment by  the  purchaser  for  the  goods.*— Young 
V.  Keller,  (Mo.)  dd3. 

Gifts. 

6.  Wh^re  a  father,  In  a  solvent  condition, 
made  an  oral  gift  of  land  to  his  son,  and  he 
took  possession  and  made  valuable  improve- 
ments thereon,  he  stands  before  a  court  of 
equity  in  the  attitude  of  a  purchaser,  and  may 
compel  a  conveyance  of  such  land,  and  has  a 
good  title  as  against  the  creditors  of  the 
father.— Dozier  v.  Matson,  (Mo.)  268.» 

— -*-  Consideration. 

7.  An  insolvent^  shortly  before  the  attaoh- 
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ments  of  his  property,  oottveyod  to  his  brother, 
a  olerk  in  his  business,  his  principal  asset— 
a  warehouse  and  lot  for  an  alleged  considen^ 
tion  of  $400  for  balance  of  salary.  Durioir  the 
time  the  debt  was  alleged  to  have  been  in- 
curred, the  brother^s  salary  was  $90  per  month 
for  the  first  year  and  $00  subsequently,  all 
which,  as  it  appeared,  he  probably  spent,  as 
he  lived  freely,  and  did  not  show  that  he  had 
any  other  means.  The  debtor  remained  in 
possession  of  the  warehouse  until  the  attach- 
ment. Heldy  that  the  conveyance  was  fraud- 
ulent.—Weiss  V.  Oliver,  (Tex.)  47.» 

Knowledge  of  grantee. 

8.  Where  an  execution  creditor  strives  to 
set  aside  a  conveyance  for  fraud,  he  must 
show  not  simply  knowledge  of  the  purchaser 
that  the  vendor  was  in  debt,  but  that  the  pur- 
chaser knew  of  the  fraudulent  intention  of 
the  debtor,  or  that  the  circumstances  were 
such  as  required  him  to  know  It.— Wood  r. 
ElUott,  (Kjr.)  684.» 

9.  To  avoid  a  sale  for  a  valuable  considera- 
tion, actual  notice  of  fraudulent  intent  on  the 
part  of  the  vendor  is  not  necessary.  It  is  suf- 
ficient if  the  purchaser  had  knowledge  of  such 
facts  as  would  put  a  reasonably  cautious  man 
upon  inquiry,  and  made  the  purchase  without 
inquiry.— Dyer  v.  Taylor,  (Ark.)  dOB. 

Secret  tmste. 

10.  Insolvent  gave  a  bill  of  sale  of  fixtures 
in  his  saloon  to  his  brother  employed  in  the 
saloon,  but  retained  possession  of  the  saloon 
and  fixtures,  as  owner,  until  the  goods  were 
attached,  wnen  the  brother  claimed  them. 
Held,  that  continuance  of  possession  after 
sale  was  prima  fade  evidence  of  a  secret 
trust  not  overcome  bv  testimony  of  the  at- 
torney who  drew  the  bUl  of  sale  that,  at  the 
time  of  execution,  the  rendee  delivered  to  the 
vendor  a  note  woich  he  supposed  to  be  the 
consideration  of  the  bill.— valley  Distilling 
Co.  V.  Atkins,  (Ark.)  187.» 

Bights  of  porohaser. 

11.  Defendant,  an  insolvent,  bought  out  the 
purchaser  at  the  sato  of  his  assignee,  for  his 
wife,  paying  with  her  money  therefor,  and  had 
the  transfer  made  to  his  clerk,  with  a  view  to 
defraud  his  creditors.  Subsequently ,  to  shield 
the  stock  from  the  creditors,  he,  with  his 
wife's  consent,  had  the  clerk  sell  it  to  plain- 
tiff, with  express  warranty  of  title,  plaintiff 
assuming  ana  paying  the  new  debts,  and  the 
amount  due  for  clerk  hire.  After  the  seoues- 
tration  of  the  goods  by  plaintifr,  the  wife  of 
defendant  died.  Heldi^  tnat  defendants  sale 
to  plaintifr,  being  an  executed  contract  for  the 
purpose  of  hindering  and  delaying  creditors, 
and  the  wife  of  defendant  being  privy  to  such 
fraudulent  intent,  passed  their  entUe  interest. 
— Bierin«  v.  Flett,  (Tex.)  229. 

12.  A  fraudulent  grantee  of  property  is  not 
precluded  from  having  a  sherffTs  sale  of  the 
property,  under   an   execution   against  his 

grantor,  set  aside,  upon  showing  irregulari- 
es  in  tne  proceedings,  and  that  the  property 
was  sold  for  a  grossly  inadequate  price.— Mil- 
ler V.  Koertge,  (Tex.)  691. 

Aotions  to  set  aside. 

18.  An  action  to  set  aside  an  alleged  fraud- 
ulent conveyance,  and  subject  the  property 


oonveyed  to  the  aatlsfaotioa  of  plainlilfPs  debt 
aoainst  the  grantor,  cannot  be  maintained 
where  no  attachment  on  the  ground  of  non- 


residence  has  been,  levied,  unless  an  execution 
issued  on  a  personal  judgment  against  the 
debtor  has  been  returned  nuVUk  Jxma,-^ 
Beadles  v.  Jones,  (Ky.)  910. 

Evidence. 

14.  In  an  action  against  an  attaching  oflloer 
by  the  purchaser  of  goods  alleged  to  have 
been  sold  in  fraud  of  creditors,  evidence  to 
show  the  taking  of  notes  by  the  vendor,  in 
settlement  of  accounts,  in  the  name  of  nis 
wife,  the  mutilation  of  books,  altering  of 
dates,  and  changing  of  balances  on  books,  at 
about  the  time  of  the  sale,  is  competent 
against  the  purchaser,  as  showing  a  general 

Eurpose  of  fraud  on  the  part  of  the  vendor. — 
>yer  v.  Taylor,  (Ark.)  268. 

15.  In  an  action  to  set  aside  a  deed  for  fraud, 
there  was  evidence  that,  prior  to  t^e  sale  of 
the  land  to  the  grantor,  it  was  heavily  incum- 
bered, and  that  he  afterwards  offered  the 
equity  therein  publicly,  and  it  was  refused; 
that  the  grantee,  as  the  consideration  of  the 
deed  to  him.  assumed  the  incumbrances  on 
the  land,  and  certain  other  debts  of  the  gran- 
tor; that  plaintiif  never  instituted  his  action 
or  attempted  to  enfbrce  his  judgment  until 
the  grantee  had  paid  ott  such  incumbrances; 
that  statements  of  the  grantor,  to  the  effect 
that  he  would  pay  no  mote  of  plaintiff's  debtL 
were  made  prior  to  the  puzehase  of  the  land 
oonviqyed,  and  after  the  grantor  had  surren- 
dered all  his  available  property  to  pay  such 
debt.  Held,  that.plaintiff  did  not  discharge 
the  burden  of  proving  fraud,  which  was  upon 
him.— Webb  v.  Darby,  (Mo.)  077. 

16.  In  aa  action  to  sei  aside  a  bill  of  sale  as 
frauduleBt  when  it  appears  that  the  vendee 
at  the  time  of  the  sale  knew  the  vendor  was 
insolvent,  neither  the  acknowledgment  of  re- 
ceipt of  payment  in  the  instrument,  nor  a  re- 
ceipt indorsed  upon  it  by  the  vendor  is  oom- 
petJMit  to  prove  the  bona  fides  of  the  sale,  but 
it  must  be  shown  ontside  of  the  bill.— Vall^ 
IMstiUing  Ck>.  y.  Atkins,  (Ark.)  187. 

17.  An  aetion  involving  the  validity  of  an 
assignment  for  benefit  of  creditors  where  it 
appeared  that,  prior  to  the  assignment,  as- 
sij^or  had  tried  to  sell  the  stock  to  assignee, 
but  on  attachment  the  sale  was  rescinded  and, 
the  debt  being  secured,  the  attachment  was 
discharged;  that  the  assignment  was  then 
made;  that  some  accounts  on  assignor's  books 
had  been  mariced  ""setaed  in  full "  without  be- 
ing balanoed,  it  is  competent,  for  the  purpose 
of  showing  the  intent  of  the  parties,  to  intro- 
duce testimony  to  the  effect  that  assignor  had 
told  ohe  of  his  debtors  that  he  need  not  pay 
his  debt  as  he  would  rather  his  debtors  had 
what  they  owed  him  than  that  his  creditors 
should  get  it.— CoK  v.  Viae,  (Ark.)  184. 

18.  In  an  action  to  try  title  to  property  lev- 
ied on  in  the  hands  of  defendant,  as  that  of 
the  debtor,  where  defendants  claim  under  a 
conveyance  from  the  debtor  alleged  by  plain« 
tiffs  to  be  void  for  fraud,  the  debtor  may  tea- 
tify  that  his  only  motive  in  making  such  con- 
veyance was  to  pay  defendants  a  debt.— 
Brown  ▼.  Leasing,  (Tex.)  788. 

19.  Where  a  mamed  woman,  with  earnings 
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accumulated  by  her  wiUi  the  content  of  her 
husband,  had  become  a  creditor  of  her  hus- 
band, and  her  moner  was  advanced  by  him 
to  the  party  purchasing  property  in  question, 
and  BUDsequently  conveyed  to  her,  and  she 
paid  ofE  an  incumbrance,  and  made  improve- 
ments on  the  property  with  money  given  her 
by  her  father,  the  deed  will  not  be  set  aside 
on  the  ground  of  fraud.— Bartlett  ▼.  B^irens, 
(Mo.)  Wl. 

20.  Where  defendant's  land  is  sold,  as  the 
property  of  his  grantor,  for  the  latter's  debts, 
evidence  that  there  had  been  large  dealings 
between  such  grantor  and  his  creditor,  and 
that  the  grantor  had  paid  large  sums  on  the 
accounts,  is  admissible  to  show  when  the  debt 
was  contracted,  and  to  rebut  the  presumptioB 
of  fraud  in  the  grantor.— Bamett  v.  Vincent, 
(Tex.)  525. 

GABNISHMENT. 

liability  of  gamisheo. 

1.  Under  an  execution  on  a  judgment  for  air 
imony,  garnishment  was  instituted  against 
defendanU  The  judgment  debtor  and  def^id- 
ant  had  been  partners,  and  the  latter  had  pur- 
chased the  interest  of  the  former,  with  knowl- 
edge, at  the  time  of  the  transfer,  of  the  divorce 
proceedings.  Held,  that  the  court  below  erred 
in  authorizing  the  jury  to  find  a  verdict  for 
plaintiff  without  requiring  them  to  Und  that 
the  partnership  had  been  cQssolved  and  finallv 
settled  when  the  transfer  was  made;  on  which 
fact  the  right  of  plaintifl  to  recover  must  de- 
pend.—Birtwhistto  V.  Woodward,  (Mo.)  405. 

Service  of  notice. 

2.  The  notice  required  by  Civil  Code  Ey.  i 
208,  to  be  given  a  garnishee,  need  not  specify 
the  particular  debt  or  demand  due  by  him.— 
Bell  V.Wood,  (Ky.)660. 

Lien. 

8.  Where  a  judgment  debtor,  after  being 
sunmioned  as  garnishee,  obtains  a  release  of 
the  judgment,  it  is  not  a  defense  against  the 
lien  of  the  plaintiff  in  the  garnishment  pro- 
ceedings.— ^Id. 

Proof  of  judgment. 

4.  Upon  an  aM>eal  from  a  justice's  judgment 
against  a  gamlsnee,  the  iuagment  and  unsat- 
isfied execution  against  the  debtor  in  the  orig- 
inal proceedings  must  be  produced,  to  enable 
the  circuit  court  to  render  judgment  against 
the  garnishee;  and  proof  of  suoh  judgment 
cannot  be  rested  on  the  garnishee  summons, 
duly  served,  reciting  therein  an  unsatisfied 
execution  against  the  judgment  debtor,  or 
upon  the  judgment  of  the  justice  against  the 
garnishee,  though  it  appears  that  the  justice 
had  jurisdiction  of  the  garnishee.— Miller  v. 
Wilson,  (Tenn.)  638. 

5.  On  appeal  from  a  jusUce's  judgment 
against  a  garnishee,  the  appearance  and  an- 
swer of  the  garnishee,  in  response  to  a  sum« 
mens  reciting  a  judgment  and  unsatisfied  ex- 
ecution against  the  defendant  in  the  original 
proceedings,  does  not  waive  the  necessity  of 
proving  such  judgment  and  unsatisfied  exe- 
cution, m  an  action  against  the  gamisbee.-^d. 


GKfte. 

In  fraud  of  creditors,  see  FraudmlmU  Catk- 
veycmceM,  6. 

GUARDIAN  AND  WABD- 

Settlement. 

1.  A  settlement  by  a  guardian  in  a  county 
court  is  not  conclusive,  and  no  bar  to  an  ac- 
tion by  the  former  ward  to  recover  money  be- 
longing to  him,  received  by  defendant,  under 
a  claim  of  ownership,  before  her  appointment 
as  guardian.— Henley  v.  Robb,  (Tenn.)  190. 

Sale  of  ward's  realty. 

2.  When  a  judgment  ordering  the  sale  of 
land  of  infants  is  regular  in  every  respect  ex- 
cept that  the  commissioners  reported  that 
they  **  believed  a  sale  of  said  land  would  re- 
dound to  the  benefit  of  said  infants;**  whereas 
the  statute  requires  that  they  should  state 
positively  whether  the  interest  of  the  infants 
required  the  sale  to  be  made,  this  irregularitv 
does  not  render  the  sale  void,  but  omv  void- 
able on  a  direct  appeaL— Furnish  v.  Austin, 
(Ky.)  899. 

H.  Plaintiff^s  wards  were  children  of  adar- 
isee  of  an  undivided  interest  in  land.  Other 
devisees  had  sold  their  interests,  and  a  re- 
maining interest  was  still  held  by  another  dev- 
isee. Plaintiff  sought  a  sale  of  the  whole  of 
the  land,  showing  that  it  was  indivisible,  and 
that  the  interest  of  the  wards  was  needed  for 
their  i^aintenance  and  education.  The  pur- 
chaser of  the  interests  which  had  been  sold  by 
the  devisees  thereof  in  his  answer  and  orpsa- 
bill  also  prayed  for  a  sale.  The  creditor  of 
the  testatrix,  who  was  unable  to  satisfy  his 
demand  out  of  personal  assets,  also  desired  a 
sale.  Held,  that  an  order  of  sale  was  prop- 
erly made.— Farris  v.  Rogers,  (Ky.)  543. 

4.  A  deed  from  the  heirs  of  the  ori^nal 
owner  of  lands,  some  of  whom  where  minors 
at  the  time  of  its  execution,  is  inadmissible  in 
evidence  to  prove  the  grantee^s  title,  unless 
it  is  shown  that  the  person  who  signed  it  as 
guardian  for  such  minors  was  dul^  appointed 
by  a  court  of  competent  jurisdiction,  and  had 
authority  from  the  court  to  make  such  con- 
veyances.—House  V.  Brent,  (Tex.)  65. 

5.  Under  Rev.  St.  Ky.  c.  86,  it  is  not  neces- 
sary to  make  infants  parties  to  a  proceeding 
by  their  statutory  guardian  to  sell  their  reu 
estate.— Furnish  v.  Austin,  (Ky.)  899. 

HIGHWAYS. 

By  prescription. 

Where  the  owner  of  land  allowed  a  road 
thereon  to  be  used  by  his  customers  goinr  to 
and  from  his  mill,  and  by  the  general  public 
in  passing  from  certain  villages,  and  when 
sucn  owner  required  a  railway  company  to 
make  a  crossing  on  such  road,  which  was  sub- 
sequently used,  to  the  knowledge  of  the  rail- 
way companv,  for  a  considerable  time  by  the 
general  public,  such  acts  are  evldenos  of  a 
dedication  of  theroad  to  the  pubiio.— Missouri 
Pao.  By.  Ca  ▼.  Lee,  (Tex.)  »57.* 
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HOMESTEAD. 

Extent  of  right. 

1.  The  Arkansas  homestead  act  of  1852, 
which  provides  that  the  homestead  shall  be 
exempt  from  sale  on  execntioo,  onl>  suspends 
the  sale  of  the  property  while  occupiea  as  a 
homestead ;  and  a  levy  made  by  a  iudgment 
creditor  on  a  homestead  creates  a  lien  which 
takes  precedence  of  a  mortgage  executed  sub- 
sequently to  the  levy,  the  juogment  creditor 
having  been  guilty  of  no  laches  in  obtaining 
and  enforcing  his  lien.— Brandon  v.  Moore, 
(Ark.)  86. 

Acquisition. 

2.  In  Missouri,  the  acquisition  of  homestead 
rights  against  creditors  dates  from  the  time 
of  filing  the  deed  for  record;  hence,  in  eject- 
ment by  a  purchaser  at  execution  sale,  de- 
fendant cannot  rely  on  a  deed  made  and  filed 
after  the  sale.— Tennant  v.  Pruitt^  (Mo.)  23. 

3.  The  claimant  of  a  homestead  as  against  a 

Surchaser  on  execution  sale  cannot  rely  on  a 
eed  of  another  tract  made  prior  to  the  sale, 
on  the  ground  that  it  was  intended  to  cover 
the  tract  in  controversy,  but  failed  through  a 
mistake  in  drawing  it.— Id. 

Conveyance. 

4.  One  who  has  been  in  the  adverse  posses- 
sion of  land  for  more  than  10  years,  occupying 
it  as  his  homestead,  thereby  acquires  such  a 
title  that  a  valid  transfer  can  only  be  made  in 
the  manner  prescribed  by  statute  for  the  con- 
veyance of  a  nomestead. — Bridges  v.  Johnson, 
(Tex.)  50«.* 

Bights  of  wife  and  children. 

5.  When  the  purchtoer  of  land  wrongfully 
ejects  a  widow  from  her  homestead  therein, 
and  she  afterwards  sues  for  the  value  thereof, 
with  interest,  he  cannot  offset  the  taxes  paid 
by  him  since  the  ejection,  as  the  rental  of  the 
homestead  is  presumed  to  equal  the  interest 
on  its  value  and  the  taxes.— Funk  v.  Walter, 
(Ky.)  926. 

6.  Under  CJonst.  Ark.  1874,  art.  9,  8  ft,  pro- 
viding that,  on  the  death  of  an  owner  of  a 
homestead  and  his  widow,  the  same  shall  be 
vested  in  his  minor  children,  the  probate 
court  cannot  order  the  sale  of  the  fee  in  the 
estate  to  pay  the  debts  of  the  deceased,  sub- 
ject to  the  homestead  right  of  a  minor  child.— 
Btayton  v.  Halpem,  (Ark.)  804. 

7.  In  an  action  by  a  widow  to  recover  pos- 
session of  lands  of  her  husband,  claiming 
them  as  homestead  property,  the  imswer  al- 
leged that  plaintiff,  of  ner  own  wrong,  had 
deserted  her  husband,  and  lived  apart  from 
him  till  his  death.  Held,  that  plaintiff  could 
show  that  she  left  her  nusband  because  of 
his  cruelty^  and  at  his  request,  though  such 
facts  were  not  alleeed  in  the  pleadings,  as 
tending  to  negative  defendant's  allegations.^ 
Bradley  v.  Deroche,  (Ter.)  779. 

How  lost. 

8.  An  intention  to  abandon  a  homestead 
cannot  be  inferred  from  the  fact  that  the 
owner  went  to  Texas  for  the  benefit  of  his 
health,  and  upon  his  return  moved  off  the 
I^ace  to  one  owned  by  his  father-in-law  and 


rented  the  homestead  out,  intending  to  re- 
turn to  the  homestead  when  his  health  im- 
proved. And  a  judgment  creditor  can  acc[u  ire 
no  right,  by  execution  sale,  to  the  equity  of 
redemption,  as  against  the  owner  or  his  gran- 
tor.—Davis  v.  Prichard,  (Ky.)  649.* 

9.  Evidence  that  a  deed  was,  by  agreement, 
to  oi>erate  only  to  secure  a  debt,  the  land  to 
be  reconveyed  upon  pasrment  of  the  same,  is 
admissible,  in  an  action  involving  title  to  the 
land,  it  having  been  reoonveved  as  agreed 
upon,  as  tending  to  show  that  the  grantor  had 
not  abandoned  nis  homestead  therein. — Ull- 
mftn  V.  Jasper,  (Tex.)  763.* 

10.  Where  a  debtor  mortgaffes  his  home- 
stead to  secure  one  of  bis  creditors,  he  does 
not  thereby  waive  his  homestead  rights  as  to 
other  creditors.— Hall  v.  Fulghum,  (Tenn.) 
121. 

HOKICSDE. 

Murder. 

1.  The  evidence  showed  that  defendant 
went  to  deceased's  bam,  and  cursed  and 
abused  him;  that  deceased  asked  him  if  he 
came  there  to  have  a  fuss,  and  defendant  said 
he  had,  and  that  he  intended  to  have  it,  and 
at  the  same  time  removed  his  coat;  that  de- 
ceased said  to  the  by-standers,  ^Boys.  I  cant 
stand  this  any  longer,  **  and  threw  off  nis  coat, 
and  knocked  defendant  down  twice ;  that,  in 
the  scuffle  that  ensued,  deceased  was  fatally 
stabbed  by  defendant,  with  a  long  pointed 
case  knife  carried  in  a  scabbard  in  defend- 
ant'e  vest.  Held,  that  the  evidence  was  suf- 
ficient to  sustain  the  verdict  of  murder.^- 
State  V.  McDaniel,  (Mo.)  634. 

2.  The  evidence  showed  that  defendant 
went  to  deceased's  bam,  and  provoked  a  dif- 
flculty,  in  the  course  of  which  he  stabbed  and 
killed  deceased.  The  court  instmcted  the 
jury  that  although  they  might  believe  that 
deceased  struck  the  first  blow  with  his  fist, 
yet  if  thev  further  believed  that  defendant 
went  to  his  house  with  preconceived  malice, 
and  intentionally  sought  and  brought  on  the 
difficulty,  and  provoked  deceased  to  strike 
him,  and  make  the  first  assault,  with  the 
intention  of  killing  deceased,  then  the  jury 
should  find  defendant  guilty  of  murder  in  the 
first  degree.  Held  that,  under  the  evidence, 
the  instruction  was  not  erroneous.— Id. 

8.  The  evidence  showed  that  defendant 
went  into  an  office,  where  deceased  was  writ- 
ing, and  beat  him  over  the  head  with  his  fists, 
axid  then  with  a  large  bottle,  until  the  de- 
ceased, followed  by  defendant,  rushed  from 
the  room,  bleeding  and  staggering,  through  a 
hall,  and  out  on  a  porch,  where  ne  whirled 
about,  drew  a  pistol  and  shot  at  defendant,  who 
was  then  standing  in  the  office,  with  his  head 
outside  the  door,  and  facing  deceased,  when 
defendant,  who  would  have  been  in  perfect 
safety  by  withdrawing  his  head  inside  the 
door,  immediately  drew  a  revolver  and  shot 
deceased.  Held,  that  these  facts  raised  an 
issue  as  to  murder  only,  and  not  as  to  self-de- 
fense or  manslaoghter. — ^Thim[im  v.  Btate, 
(Tex.)  236.* 

4.  Where  it  appears  that  defendant  and  de- 
ceased had  been  at  enmity;  that  defendant 
had  threatened  deoeaaed,  and  the  latter  ex- 
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pected  and  was  prepared  for  trouble :  and 
that  both  had  their  minds  made  up  to  bring 
on  a  quarrel  when  they  meL  and  kiU,  or  inflict 
injury  which  might  result  in  the  death  of  the 
other ;  and  a  difiiculty  and  death  did  ensue^  no 
matter  which  provoked  it,  the  party  killing 
would  be  guilty  of  murder.— Bonnard  v.  State, 
(Tex.)  863. 

5.  On  an  Indictment  for  murder,  where  it 
appeared  that  deceased  began  the  affray  in 
which  the  homicide  took  place,  and  there  waa 
no  evidence  that  defendant  had  provoked  it, 
it  is  error  to  charge  concerning  the  law  appli- 
cable when  a  contest,  in  which  homicide  takes 
place,  is  provoked  by  defendant  with  intent 
to  kill,  especially  as  the  jury  were  not  in> 
structed  as  to  the  law  where  tnene  is  no  such 
intention.-<Alezander  v.  State,  (Tex.)  807.* 

Manslaughter. 

6.  On  trial  for  murder,  the  witnesses  for  the 
state  testified  that  defendant's  brother  was 
striking  deceased,  who  was  retrestiiig  and 
endeavoring  with  open  hands  to  protect  him- 
self from  violence ;  that  meanwhile  defendamt 
joined  in  the  attack  upon  deceased,  and  dur- 
ing the  fight  stabbed  aim  tfvioe*  of  which  IM 
died.  Defendant  testified  that  deceased  was 
endeavoring  to  draw  a  pistol ;  that  he  only  isr 
tended  to  disable  him,  and  therefore  stabbed 
him,  first  in  the  arm,  but  not  succeeding,  then 
stabbed  him  in  the  side.  Heldt  that  under 
the  facts  an  instruction  as  to  involuntary 
manslaughter  could  not  properly  be  given.--- 
Wood  V.  Commonwealth,  (£^.)  891. 

7.  The  evidence  showed  that  the  deceased 
made  indecent  proposals  to  defendant's  wife, 
and  cursed  her  in  the  morning,  while  defend- 
ant was  absent;  that  his  wife  told  him  about 
it  when  he  returned  at  noon:  that  when  he 
met  the  deceased,  at  8  o'clock  in  the  evening, 
he  killed  him.  Held  error  to  charge  the  jury 
that,  to  reduce  the  homicide  to  manslaughter, 
the  provocation  under  which  the  defondant 
acted  must  have  arisen  at  the  time  of  the 
commission  of  the  offense.— Williams  v.  State, 
(Tex.)  888. 

8.  Two  years'  imprisonment  by  Pen.  Ck)de 
Tex.  art.  604,  is  the  minimum  punishment  for 
manslaughter,  and  a  charge  that  three  years 
is  the  minimum,  is  reversible  error. — Id.  661. 

9.  Where  the  evidence  tended  to  show  that 
defendant,  without  hostile  intent,  sought  an 
interview  with  deceased,  who  became  en- 
raged, and  assaulted  defendant,  inflicting 
pain,  and  defenduit,  under  the  passion  thus 
engendered,  killed  deceased,  the  pain  would 
amount  to  ^*  adequate  cause, "  so  as  to  reduce 
the  killing  to  manslaughter,  and  failure  to 
affirmatively  so  charge  was  error.— Bonnard 
V.  State,  (Tex.)  863. 

10.  Where  defendant  sought  deceased  to 
ask  pay  for  certain  spurs  which  he  claimed  that 
deceased  had  stolen  from  him,  and  with  no  in 
tention  of  provoking  a  quarrel,  but  one  en- 
sued, in  which  defendant,  in  the  heat  of  pas- 
sion caused  by  the  violenoe  and  abuse  of  de- 
ceased, shot  and  killed  deceased,  such  killing 
would  be  manslaughter.— Id. 

Justifiable  homicide. 

11.  On  an  indictment  for  murder  there  was 
evidence  that,  a  few  days  before  the  homicide. 


deceased  had  thceatqned  to  kill  defendant; 
that  such  threat  had  been  communicated  to 
him;  that  the  general  reputation  of  the  de- 
ceased was  that  of  a  dangerous  man,  likely  to 
execute  the  threat;  that  deceased,  who  was 
a  powerful  man,  violently  assaulteid  defend- 
ant with  a  stick:  and  that  defendant  then  be- 
gan shooting  at  him  while  he  was  continuing 
the  assault.  Held,  that  proof  of  such  facts 
would  have  established  a  case  of  self-defense, 
and  the  court  should  have  charged  according- 
ly.—Alexander  V.  State,  (Tei.)  867. 

12.  On  a  trial  for  murder,  where  it  appeared 
that  defendant,  being  attacked  by  deceased 
while  upon  his  own  premises,  shot  her,  an  in- 
struction that  if  accused,  at  the  time,  had 
reason  to  believe  and  did  believe  that  he  was 
then  in  danger  of  losing  his  life,  or  reoeivine 
great  bodily  harm,  at  deceased's  hands,  *^ana 
tliat  he  then  had  no  other  safe  or  apparently 
safe  means  of  avoiding  the  danger  than  to 
shoot  her, "  the  jury  should  acquit  him,  waa 
erroneous,  because  it  may  have  led  the  jui^ 
to  believe  that  defendant  was  bound  to  flee,  if 
by  fiight  he  might  have  avoided  the  danger. — 
Bledsoe  v.  Commonwealth,  (Ky.)  884.* 

13.  On  trial  for  murder,  a  charge  that,  if 
defendant  commenced  the  difficulty  by  any 
willful  or  unlawful  act  of  his,  then  there  waa 
no  self-defense  in  the  case,  however  high  his 
passion  may  have  arisen,  or  however  Immi- 
nent his  peril,  is  not  error  when  taken  in  oon- 
nection  with  charges  given  for  defendant 
that  violent,  vulgar,  and  abusive  language  to- 
wards deceased  did  not  justify  an  aaaaiut  by 
him ;  and  if,  upon  such  provocation,  he  did 
assault  defendant,  and  was  about  to  do  him 
great  injury,  thenaeoeased  was  the  aggressor, 
and  defenoant  could  repel  force  by  foroo, 
though  it  resulted  in  the  death  of  deceased, 
provided  defendant  did  not  bring  on  the  dif- 
ficulty for  the  purpose  of  aftordiag  him  an  o^ 

E[>rtunity  to  kill  deoeased.    Shsbwood  and 
RAOB,  JJ.,  dissenting.-'State  v.  MoDaniel, 
(Mo.)  634. 

14.  Where  the  general  charge  fully  presenta 
all  the  phases  of  self-defense  favorable  to  de- 
fendant, indicted  for  murder,  and  the  evidence 
shows  tnat,  when  defendant  struck  the  fatal 
blow,  deceased  was  fieeing,  it  is  proper  to  tell 
the  jury  that  if  they  believe  from  the  evidcooe 
that  defendant  did  not  have  reasonable  ground 
for  believing  that  he  was  in  danger  of  his  life, 
or  that  serious  bodily  harm  was  about  to  be 
inflicted  by  the  deceased,  he  cannot  be  acquit- 
ted on  the  noundof  self-aefenae.^Humi^rlea 
V.  SUte,  (Tex.)  668.*  • 

15.  On  an  indictment  for  murder  itaroeared 
that,  a  few  days  before  the  homicide,  deceased 
had  threatened  to  kill  defendant;  that  8Q<^ 
threat  had  been  communicated  to  him;  that 
the  general  reputation  of  deoeased  was  that 
of  a  dangerous  man,  Ukehr  to  execute  the 
threat;  that,  before  defendant  attempted  to 
inflict  violenoe  on  him,  he  was  struck  at  by  de- 
ceased, who  was  a  powenal  man,  with  a  stick; 
and  that  defendant  began  shooting  at  him 
while  he  was  continuing  the  assault,  fleid, 
that  suoh  evidence  should  have  be«i  affirma- 
tively submitted  to  the  jury  to  determine 
whether  ^adequate  cause ^  for  the  homicide 
existed.— Alexander  v.  State,  (Tex.)  867. 

16.  Where  there  waa  evidence  tending  to 
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Bh<m  that  defendant,  witfajont  hostile  intent, 
but  for  the  purpose  of  demanding  pay  for  cer- 
tain spurSf  sought  an  interview  with  deceased, 
and  a  quarrel  ensued  in  which  deceased  made 
an  assault  with  a  pistol  on  defendant  so  as  to 
create  in  defendant's  mind  a  reasonable  ap- 
prehension of  death,  or  serious  bodily  harm, 
and,  acting  on  such  apprehension,  defendant 
shot  and  killed  deceasea,  the  killing  was  justi- 
fiable on  the  ground  of  self-defense.-^Bon- 
nard  y.  State,  (Tex.)  8e8.» 

ABsanlt  with  intent  to  kiU. 

17.  In  a  prosecution  for  an  assault  with  in- 
tent to  murder,  it  appeared  that  the  party  in- 
lured  struck  defendant  on  the  face  or  nead  be- 
fore any  act  of  violence  was  committed,  or 
threatened  by  him ;  that  defendant  received  a 
severe  blow  near  the  eye,  which  the  evidence 
tended  to  show  might  have  been  inflioted  by 
the  first  blow  struck.  JSeld,  that  if  the  injury 
near  defendant's  eye  was  received  before  the 
injury  complained  of  was  inflicted,  it  was  an 
adequate  cause  for  sudden  passion,  and  might, 
under  all  the  circumstances,  have  been  a  com- 
plete justification,  and  such  an  instruction 
should  be  given  the  jury.— Williams  v.  State, 
(Tex.)jB66. 

18.  Where  the  evidence  in  a  prosecution  for 
an  assault  with  Intent  to  murder  tends  to  show 
that  the  parties  were  willingly  engaged  in  a 
mutual  combat,  neither  intending  to  kill  the 
other,  and  that  defendant  inflicted  the  injury 
complained  of  in  a  passion  produced  by  a  se- 
vere blow  inflicted  by  the  party  injured,  an  in- 
sdruotfon  should  be  given  to  the  effect  that  if 
defendant  had  killed  the  party  injured  in  a 
passion  produced'  by  the  blow  he  would  be 
guilty  of  manslaughter.— -Id. 

19.  In  a  trial  for  maliciously  shooting  and 
wounding  with  intent  to  kill  where  there  was 
evidence  to  show  that  the  shooting  was  done 
in  self-defense,  an  instruction  that  if  defend- 
ant willfully  and  maliciously,  ^and  not  in  his 
necessary,  or  to  him  reasonably  apparent  nec- 
essary, self-defense,"  shot  and  wounded  O., 
then  they  must  find  him  guilty,  did  not  suffi- 
ciently embody  and  define  the  law  of  self -de- 
fense.—Commonwealth  v.  Cook,  (Ky.)  186. 

Indictment* 

ao.  The  indictment  found  in  May,  1886, 
charged  that  defendant  assaulted  and  cut  de- 
ceased on  December  35, 1886,  and  that  deceased 
died  on  December  25,  1885.  Rev.  St.  Mo.  § 
1831,  provides  that  no  indictment  shall  be 
deemed  invalid,  or  judgment  thereon  arrested, 
for  stating  the  offense  to  have  been  committed 
on  a  day  subsequent  to  the  finding  of  the  in- 
dictment. Held,  that  it  was  clear  that  the  in- 
sertion of  1886  for  1886  was  a  clerical  error, 
and,  under  the  statute,  furnished  no  flround 
for  arresting  judgment.— State  v.  McDtuiieL 
(Mo.)  634. 

31.  Twopersonswere  jointly  Indicted  under 
Gen.  St.  Ky.  1888,  c.  29,  art.  6,  §  2,  for  wUlfully 
and  maliciously  cutting  another  with  a  knife, 
with  intent  to  kill.  The  indictment  was  in 
three  counts;  in  the  first  both  were  charged 
as  principals,  and  in  the  following  counts  each 
was  alternately  charged  as  principal  and  as 
abettor.  Held,  there  was  no  misjoinder  as 
forbidden  by  Grim.  Code  Ky.  %  137,  as  only 
v.7s.w. — 61 


one  offense  was  stated.— Cupp  v.  Commoor 
wealth,  (Ky.)  405. 

32.  An  Indictment  charging  that  defendant, 
knowing  of  the  commission  of  a  murder,  con- 
cealed and  aided  the  murderer  In  order  that 
he  might  evade  an  arrest  and  trial  for  the  of- 
fense, is  sufficient,  under  Pen.  Code  Tex.  art. 
86,  defining  an  accessory.— Blakeley  v.  State, 
(Tex.)288. 

28.  The  allegation.  In  an  indictment,  that  the 
accused  "did  with  malice  aforethought  kill 
and  murder"  the  deceased,  is  sufficient,  with- 
out the  word  "unlawfully''  before  "kilL"— 
Jackson  v.  State,  (Tex.)  872. 

34.  An  indictment  alleging  that  "defendant 
did,  with  malice  aforethought,  kill  H.  by  shoot- 
ing her  with  a  pistol,  **  is  suincient  to  sustain 
a  conviction  for  murder  in  the  first  degree.— 
Banks  v.  State,  (Tex.)  827. 

25.  An  indictment  for  murder  is  not  defect- 
ive for  failure  to  charge  that  the  assault  was 
made  with  a  deadly  or  dangerous  weapon,  or 
with  a  weapon  recognized  by  the  law  to  be 
deadly  or  dangerous.— State  v.  McDanieL 
(Mo.)  684. 

Svidenoe — Ck>mpet0noy. 

36.  Defendant  called  deceased  into  his  fath- 
er's seed-pen,  as  he  claimed,  to  show  him  his 
pistol.  Defendant  testified  that  deceased  shot 
himself  while  looking  at  the  pistoL  Held, 
that  defendant  should  be  allowed  to  prove  that 
deceased,  a  short  time  before,  was  seeking  to 
trade  for  a  pistol,  as  tending  to  explain  th6 
conduct  of  both  parties.— Irby  v.  State,  (Tex.) 
705. 

37.  Where  defendant,  in  a  trial  for  murder, 
brings  out  the  fact  that  deceased  made  a  com- 
plaint, charging  defendant  with  an  assault 
upon  him  with  intent  to  murder,  it  is  not 
prejudicial  error  for  the  state  to  introduce  in 
evidence  the  complaint. — Id. 

Dying  declarations. 

38.  The  deceased  was  advised  by  his  physi- 
cians that  he  would  recover,  and  discharged 
as  convalescent,  but  died  of  secondary  hemor- 
rhage. Accompanying  his  repeated  statements 
that  he  would  die,  was  the  declaration  that  he 
wanted  to  recover  to  kill  defendant.  Held, 
that  these  declarations  were  not  admissible 
under  Code  Crim.  Proc.  Tex.  art.  748,  allowing 
such  declarations  in  evidence,  only  when  made 
while  conscious  of  approaching  death,  and 
without  hope  of  recovery.— Id. 

29.  Bvldence  that  the  dying  man,  being 
shown  either  the  original  or  a  correct  news- 
paper copy  of  his  signed  and  sworn  amte  mor- 
tern  statement,  pronounced  it  substantially 
correct,  barring  certain  immaterial  altera- 
tions which  he  desired,  but  was  too  weak,  to 
make,  is  inadmissible.— Drake  v.  State,  n?ex.) 
868. 

80.  Oral  testimony  as  to  dying  declarations 
which  were  written  out,  and  read  to  the  dy- 
ing man.  and  by  him  signed  and  sworn  to  as 
correct,  is  inadmissible,  when  the  non-produc- 
tion of  the  writing  is  unaccounted  for. — Id.* 

81.  Declarations  of  deceased,  to  the  effect 
that  defendant  shot  him,  made  15  or  30  min- 
utes after  the  shooting,  and  as  soon  as  de- 
ceased could  si>eak,  are  admissible  as  part  of 
therea  ge«tcB.— Irby  v.  State,  (Tex.)  705.* 
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Evidence — Of  aocomplioes. 

32.  The  only  evidence  to  prove  the  accused 
an  accessory  to  murder  was  that  of  two  wit- 
nesses, who  claim  to  have  been  Induced  by  ac- 
cused to  swear  falsely  before  the  coroner^s 
jury,  in  order  to  prevent  the  arrest  and  trial 
of  the  principal.  Hcld^  that  such  witnesses 
were  accompuces,  upon  whose  uncorroborated 
testimony  accused  could  not  be  found  guilty 
as  an  accessory,  under  Texas  statute,  TCode 
dim.  Proc.,  art.  741.)— Blakeley  v.  State, 
(Tex.)  233. 

Deolarations. 

33.  Shortly  after  defendant  shot  deceased, 
he  made  a  false  statement  to  certain  persons 
about  the  shooting,  which  was  given  in  evi- 
dence by  the  state.  Held,  that  under  Code 
Crim.  Proc.  Tex.  art.  751,  providing  that  when 
a  detailed  conversation  is  given  in  evidence, 
any  other  declaration  necessary  to  make  it  un- 
derstood, or  explain  the  same,  may  also  be 
given  in  evidence,  defendant  was  entitled  to 
show  that  later  on  the  same  evening  he  made 
a  different  statement  to  his  brother,  and  ex- 
plained to  him  the  reasons  for  making  the 
former  statement. — Bonnard  v.  State,  (Tex.) 
862. 

Instructions. 

34.  The  statutory  crime  defined  in  Gen.  St 
Ky.  c.  29,  art.  4,  $  2.  as  ^  Any  person  who  shall 
stab  another,  not  designing  thereby  to  pro- 
duce his  death,  and  which  is  not  done  in  self- 
defense,  or  in  an  attempt  to  preserve  the  peace, 
or  in  the  lawful  arrest  or  attempt  to  arrest  a 
person  charged  with  a  felony,  or  in  doing  any 
other  legal  act,  so  that  the  person  Btabbed 
shall  die  thereof  within  six  months  next  there- 
after, ''  not  being  included  in  an  indictment  for 
murder,  an  instruction  regarding  it  cannot  be 
given  in  such  a  case.  — Wood  v.  Common- 
wealth, (Ky.)  391. 

85.  It  is  not  essential  to  charge  the  jury  as 
to  the  forms  of  verdict  for  the  different  de- 
grees of  murder,  but,  when  such  instructions 
are  given,  they  should  embrace  every  verdict 
which  might  be  rendered  in  the  case.— Will- 
iams v.  State,  (Tex.)  833. 

New  triaL 

36.  The  misconduct  of  a  jury  in  heeding  a 
statement  of  a  jailer  tending  to  convict  a  party 
of  manslaughter  is  not  an  error  of  law  within 
the  meaning  of  Crim.  Code  Ky.  $  340,  author 
izing  a  reversal  of  a  judgment  of  conviction 
for  any  error  of  law  to  the  defendant's  preju- 
dice.— Crockett  v.  Commonwealth,  (Ky.)  907. 

37.  In  trial  for  assault  with  intent  to  kill, 
where  the  principal  question  was  as  to  who 
was  the  aggressor,  on  which  point  there  was 
conflicting  testimony,  a  new  trial  should  be 
granted  where  new  evidence  is  discovered  that 
the  wounded  man  had,  on  an  occasion  prior  to 
the  affray,  threatened  to  kill  defendant  before 
sundown.— State  v.  Bailey,  (Mo.)  425. 

38.  The  jury  being  the  sole  judges  of  the 
facts,  the  supreme  court  cannot  reverse  a  con- 
viction of  murder  on  questions  of  fact,  al- 
though the  jury,  under  the  evidence,  might 
properly  have  acquitted  defendant.— Kuberts 
V.  Commonwealth,  (Ky.)  401. 


HOBSB  AND  STREET  RAIL- 
WAYS. 

Liability  for  paving  street. 

Under  an  ordinance  providing  that  a  stre^ 
railway  company  shall  at  all  tunes  keep  ils 
road-bed  in  good  repair,  and  on  a  level  with 
the  street,  and  pay  all  expenses  of  filling,  pav- 
ing, or  otherwise  improving  or  maintaining 
the  street  between  its  tracks,  and,  failing  so 
to  do,  the  city  shall  have  the  same  done,  and 
recover  the  costs,  the  city  cannot  reoover  for 
filling,  grading,  and  paving  a  street  on  which 
the  railway  was  not  built  at  that  time,  al- 
though defendant  afterwards  establiabea  its 
tracks  thereon.— Oulf  City  St.  Ry.  &  R.  K 
Co.  v.  City  of  OalvQston,  (Tex.)  520. 

HUSBAND  AND  WIFE. 

See,  also.  Divorce;  Momestead. 
Ability  to  sue,  see  LimUation  of  ActkmMn,  23. 
Competency  as  witness,  see  Witness,  2. 
Separate  property  of  wife,  see  ExeciUkm,  6; 
FrcmdtUent  Conveyances,  3. 

Property  rights. 

1.  A  vendor  sold  a  tract  of  land,  but  tbe 
vendee  failed  to  complete  the  purchase,  and 
abandoned  the  land  to  the  widow  and  heira. 
The  husband  of  one  of  the  heirs,  after  the 
death  of  the  widow,  took  a  quitclaim  deed 
from  the  vendee  for  nil  interest  in  the  land, 
and  subsequently  the  wife  obtained  a  divorce 
for  the  fault  of  the  husband.  Held,  that  a 
purchaser  at  a  sale  under  a  trust  deed  from 
the  husband  on  such  land  could  not  maintain 
ejectment  against  the  heir,  since  the  purchase 
by  the  husband  inured  to  the  wife's  benefit, 
and  whatever  interest  the  husband  had  in  his 
wife^s  land  was  extinguished  by  the  divorce. 
—Hickman  v.  Link,  (Mo.)  12.» 

2.  In  Arkansas  it  is  a  presumption  of  law 
that  the  common  law  prevails  without  change 
in  other  states,  and  the  busband^s  rights  m 
property  acquired  by  a  married  woman  in  an- 
other state  is  presumed  to  be  governed  by  the 
oonmion  law,  m  the  absence  of  proof  of  what 
the  law  of  that  state  is.— Thorn  t.  Weatiieriy, 
(Ark.)  83. 

Wife's  separate  estate. 

8.  Under  Hev.  St.  Mo.  1870,  $  8206.  providing 
that  personal  property  of  the  wife  shall  re- 
main her  separate  property  unless  fnll  ao- 
thority  in  writing,  signed  by  her,  is  granted 
to  the  husband  to  dispose  of  the  same  for  his 
own  use,  a  husband  who  invests  money  re- 
ceived by  the  wife  as  a  gift  from  her  father, 
and  takes  title  to  the  property  so  purohasea 
in  his  own  name,  without  her  written  conaeat, 
does  not  hold  the  legal  title^  but  is  only  trustee 
for  the  benefit  of  the  wife.— Broughton  v. 
Brand,  (Mo.)  119. 

4.  A  woman  made  a  verbal  antenuptial  con- 
tract that  she  should  own  and  oontrol  as  her 
separate  estate  the  property  she  then  had,  con- 
sisting of  money  and  personalty,  and  after  her 
marriage  purchased  a  lot  and  lumber  with 
which  to  erect  buildings  upon  it.  Her  hus- 
band contributed  nothing  hut  his  labor  and 
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serviceB  as  a  carpenter  in  tbe  erection  of  tbe 
buildings.  HelOy  that  this  property  could 
not  be  subjected  to  the  payment  of  the  hus- 
band's debts.— Turner  v.  Short,  (Ky.)  891. 

5.  The  fact  that  a  husband  gave  his  note  for 
a  lot  which  the  vendor  conveyed  to  the  wife 
does  not,  in  the  absence  of  fraud  or  collusion, 
prevent  the  land  from  becoming  his  wife's 
separate  estate,  where  It  appears  that  the 
WLfe  had  funds,  and  the  husband  had  none, 
and  that  it  was  the  expectation  of  all  parties 
that  the  wife  should  pay  for  the  lot.~Ullman 
V.  Jasper,  (Tex.)  768. 

6.  In  trespass  to  try  title  to  certain  lots, 
where  defendants  claimed  such  lota,  as  heirs 
of  their  mother,  for  her  separate  estate,  a  re- 
ceipt of  money  from  her  for  building  a  house 
on  such  lots,  and  receipts  for  taxes  paid  by 
her  both  before  and  after  plaintiffs  judgment, 
under  an  exacuticm,  on  which  such  lots  were 
sold  to  plaintiff,  are  admissible  as  showing 
her  claim  of  such  lots  as  her  separate  estate 
both  before  and  after  such  judgment.— Morris 
V.  Hastings.  (Tex.)  M9. 

7.  The  heirs  of  a  married  woman  claimed 
certain  lots  as  her  separate  estate ;  their  father 
testified  that,  at  the  time  of  their  marriage, 
she  had  some  $200  or  1300,  and  that  he  then 
gave  her  $100;  that  she  afterwards  engaged 
in  keeping  a  boarding-house  and  millinery 
store  on  her  own  account ;  that  she  gave  $112.50 
for  such  lots,  and  erected  an  $800  house  on 
them;  that  he  did  not  know  how  she  got 
the  $400  or  $500  in  excess  of  the  amount  she 
had  upon  her  marriage.  Held,  that  such  lots 
were  not  the  separate  estate  of  their  mother. 
—Id. 

Rights  of  htisband. 

8.  Const.  Ark.  1868,  and  act  Ark.  April  38, 
1873,  relating  to  the  separate  property  of  mar- 
ried women,  do  not  affect  the  vested  interests 
acquired  by  the  husband  in  his  wife's  real 
estate  by  marriage  prior  to  the  adoption  of 
said  constitution  and  act.— Erwin  v.  Puryear, 
(Ark.)  449. 

Aoknowledgment  of  deeds  by  wife. 

9.  The  certificate  of  acknowledgment  of  a 
deed,  in  an  action  for  possession  by  one  claim- 
ing under  the  grantee^  although  VTima  fade 
evidence  of  a  compliance  with  toe  law,  may 
be  impeached  by  showing  that  the  wife  of  the 

? grantor  was  not  examined  separate  and  apart 
rom  her  husband,  as  recited  in  the  certificate, 
without  showing  fraud  or  knowledge  of  this 
fact  on  the  part  of  the  gran^,  or  those  claim- 
ing under  him.— Rust  v.  Gk>ff,  (Mo.)  418. 

10.  A  husband's  representation  to  his  wife 
that  a  deed  of  conveyance  was  a  mere  mort- 
gage on  an  unimproved  portion  of  their  home- 
stead, in  order  to  induce  her  to  sign  it,  and 
the  notary's  neglect  to  explain  the  nature  of 
the  instrument  on  the  wife's  privy  examina- 
tion, will  not  affect  the  rights  of  a  bOTia  fide 
purchaser  who  was  ignorant  of  such  facts. — 
Webb  V.  Burney,  (Tex.)  841. 

11.  The  truth  of  an  (^licer's  certificate  of  a 
married  woman's  privv  examination  and  ac- 
knowledgment to  a  deed  can  only  be  impeached 
where  the  consideration  is  so  grossly  inade- 
quate and  unreasonable  as  to  excite  suspicion 
of  unfairness  and  undue  infiuence,  and  put 
the  purchaser  upon  inquiry.— Id. 


12.  Where  a  certificate  of  acknowledgment 
of  a  deed,  by  a  man  and  his  wife,  of  the  wife's 
land,  is  impeached  by  showing  that  the  deed 
was  not  acknowledged  by  the  wife,  as  re- 
quired by  law,  since  the  deed  does  not  affect 
her  title,  nor  the  marital  rights  of  the  husband 
to  possession,  the  husband  is  the  only  proper 
party  in  a  suit  for  possession  of  the  land- 
Rust  V.  Gtoif,  (Mo.)  418. 

Conveyances  between. 

18.  A  deed  from  a  husband  to  his  wife,  who 
has  furnished  the  purchase  money  from  her 
separate  estate,  will  be  upheld  against  pur- 
chasers with  notice  of  her  rights.— Woods- 
worth  v.  Tanner,  (Mo.)  104. 

Oommonity  property. 

14.  The  widow  of  an  intestate,  for  herself 
and  his  minor  heirs,  in  consideration  of  the 
finding  of  a  lost  land  certificate  which  was 
community  property,  locating  it,  and  procur- 
ing a  patent  therefor,  without  an  order  of  the 
probate  court  conveyed  one-half  of  the  land 
so  located.  In  an  action  against  the  minor 
heirs  to  remove  the  cloud  from  the  title,  Tield, 
that  under  Rev.  St.  Tex.,  (Pasch.  Di^.  art. 
4642,)  which  provides  that,  "upon  the  dissolu- 
tion of  the  marriage  relation  by  death,  the 
property  belonging  to  the  communitv  estate 
of  the  husband  and  wife  shall  be  divioed,  one- 
half  to  the  survivor,  and  the  other  to  the  chil- 
dren, **  the  widow  had  no  right  to  make  such 
conveyance.— Stone  v.  Ellis,  (Tex.)  849. 

15.  In  Texas,  where  the  profits  of  a  wife's 
separate  estate  are  community  property,  if 
the  wife  conducts  business  as  a  merchant,  and 
turns  the  proceeds  of  current  sales  into  the 
business,  m  an  action  brought  by  her  heirs 
for  damages  occasioned  bv  attaching  the  prop- 
erty by  creditors  of  her  husband,  the  burden 
is  on  them  to  show  how  much  of  the  property 
was  paid  for  out  of  her  separate  estate. — Jones 
V.  Epperson,  (Tex.)  488. 

16.  The  fact  that  a  husband,  who,  by  the 
laws  of  Texas,  has  full  power  to  convey  com- 
munity property,  conveys  also  in  the  name  of 
his  Wife,  does  not  change  the  effect  of  the 
deed.— Hardin  v.  Sparks,  (Tex.)  769. 

Illegitimacy. 

See  Descent  and  DUtrUmtion,  1. 

Improvemeiits* 

See  Ejectment,  9;  Tenancy  in  Common  and 

Joint  Tenancy^  1,  2. 
Public,  see  Municipal  CorporationSy  6-8. 

INDICTMENT  AND  INFOB- 
MATION. 

Particular  crimes,  see  Arson,  2;  BurqUvry, 
1-8;  False  Pretenses;  Homicide,  20-25; 
Larceny,  1. 

Sale  of  mortgaged  property,  see  Chattel  Mort- 
gages, 7. 

Variance,  see  Assault  and  BaUery,  1. 

Finding  and  filing. 

1.  Under  Const.  Tex.  i  18,  art.  5,  providing 
that  ^  grand  juries  shall  be  composed  of  twelve 
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men,  bnt  nine  members  of  a  grand  jniy  ahall 
be  a  cmorum  to  transact  busipoBS  and  present 
bills,  ^  a  bin  presented  by  eleven  members, 
when  one  of  the  panel  of  twelve  has  been  ex- 
cused by  the  court,  has  gone  beyond  its  juris- 
diction, and  has  become  a  resident  of  another 
state,  is  sufficient.— Drake  t.  State,  (Tex.)  868 ; 
Jackson  ▼.  State,  (Tex.)  872. 

2.  Under  Ck>de  Tenn.  S  4854,  requiring  the 
clerk  of  the  circuit  coutIk  in  felony  cases,  to 
enter  the  indictment  at  full  length  on  the  min- 
utes of  the  court,  his  failure  to  copy  the  in- 
dorsement of  "A  true  bill**  by  the  foreman  of 
the  grand  jury,  reouired  by  section  5921,  does 
not  vitiate  the  inaictment.--State  v.  Herron, 
(Tenn.)  87. 

Form* 

8.  The  mere  omission  to  follow  the  nsnal 
form  which  reads,  ^'The  grand  jury  for  the 
state  of  Missouri,  summoned  from  the  body  of 
the  county  of  T.,  duly  impaneled,  **  etc,  is  not 
fatal,  if  it  appear  from  the  record  that  the  in- 
dictment was  preferred  by  a  lawful  grand 
jury,  in  and  to  a  court  of  competent  jonsdio- 
Uon.— State  v.  Brooks,  (Mo.)  M. 

Deeoription  of  ofifonsd. 

i.  One  count  of  the  indictment  charged  de- 
fendant with  having  been  the  actor  in  the 
larceny,  and  another  count  with  having  ad- 
vised, encouraged,  and  aided  others  in  the 
conmiisslon  of  the  offense.  Held,  that  they 
charged  the  same  offense,  and  it  was  not  nec- 
essary for  the  prosecuting  attorney  to  elect 
between  them.— €k>rley  v.  State,  (Ark.)  255.* 

Surplnsage. 

5.  Unnecessary  averments  in  an  indictment 
will  not  invalidate  the  same  where,  without 
them,  the  indictment  alleges  fully  and  cor- 
rectly the  offense  charged.— Peterson  v.  State, 
(Tex.)  680. 

Aider  by  Tdrdiot. 

6.  The  failure  of  the  foreman  of  a  grand 
jury  to  indorse,  "A  true  blU. "  on  the  indict- 
ment, cannot  be  taken  advantage  of  after  ver- 
dict.—State  V.  Brooks,  (Mo.)  2i. 

INPANOT. 

See,  also,  Quardlan  and  Ward;  Pa/rent  amd 

ChUd. 
Action  by  ward,  see  LimUatUm  ofActiUmSt 

20. 
Capacity  to  commit  orime,   see  Crifmbnal 

Lanv^  1. 

Ratdilcation. 

Ratification  by  a  minor,  on  coming  of 
age,  of  a  contract  made  while  he  was  a  mmor, 
by  one  who  had  no  power  to  bind  his  interests, 
will  not  be  presumed  because  he  was  bene- 
fited by  it,  and  accepted  the  fruits  of  it- 
Stone  V.  Ellis,  (Tex.)  819. 

INJUNCTION. 

Obstruction  of  easement,  see  EoaementB, 
To  restrain  public  improvements,  see  MunAc- 
ipal  Corpomt4on«,  <k 


When  lies. 

1.  In  an  action  for  reoorery  of  land,  defend- 
ant asked  for  an  injunction  to  stay  the  pro- 
ceedings until  a  suit  between  plaintiff  and  cer- 
tain heirs,  pending  for  partition,  should  be  de- 
cided, defendant  having  purchased  of  said 
heirs  their  two-thirds  undivided  Interest  in 
the  land  In  controversy,  after  going  into  pos- 
session under  purchase  from  plaintiff;  and 
further,  if  the  land  In  suit  should  In  the  parti- 
tion be  allotted  to  these  heirs,  that  plaintiff 
be  perpetually  enjoined.  It  did  not  fully  ai>- 
pear  what  issues  were  involved  in  the  narti- 
tlon  suit,  nor  that  the  other  heirs  would  re- 
cover the  whole  of  the  land  In  suit,  but  it  vras 
admitted  that  defendant  was  not  a  party  to 
that  suit.  Held,  that  the  Injunction  was  prop- 
erly refaBed.~Hammers  v.  Hanrick,  f^x.) 
845. 

2.  An  Injunction  against  a  B»le  of  land  will 
be  refused  where  It  appears  from  the  petition 
that  plaintiff  is  in  possessionof  the  land,  claim- 
ing to  be  the  owner:  that  his  legal  title  ia  of 
record;  that  his  title  is  superior  to  any  that 
can  be  acquired  bv  a  purchaser  at  the  sale; 
and  that  plaintiff  has  an  adequate  remedy  at 
law  against  any  claims  that<may  be  asserted 
bv  such  purchaser.— Wilcox  v.  walker,  (Mo.) 

8.  In  an  action  for  reoovery  of  land,  after 
judgment  and  notice  of  appeal  and  the  filing 
of  appeal-bond,  an  injunction  to  stay  the  ex- 
ecution until  a  suit  pending  in  the  supreme 
court  of  the  United  States  is  decided  wiU  not 
be  granted.— Hammers  v.  Hanrick,  (Tex.)  84& 

4.  The  Texas  district  court  has  no  power  to 
enjoin  the  enforcement  of  a  non-appealable 
judgment  rendered  by  a  jnstioe  of  uie  peaoe. 
—Galveston,  H.  4t  &  A.  Ry.  Oo.  y.  i)owe, 
(Tex.)  888. 

5.  In  an  action  to  enjoin  defendant  from 
bringing  separate  suits  on  a  laiKe  number  of 
claims  against  plaintiff  which  InvolTed  pre- 
cisely the  same  questions,  and  fell  witUn  the 
jurisdiction  of  a  justice,  the  peUtioa  se^  up 
facta  showing  a  perfect  defense  to  the  claims. 
Heldy  that  the  amount  In  controversy  on  eadi 
claim  being  such  as  to  preclude  an  appeal 
from  the  justice,  relief  would  be  granted, 
though  In  suits  brought  on  similar  demands 
judgment  had  been  uniformly  rendered 
against  plaintiff.— Id, 

6.  An  injunction  granted  to  restrain  a  mort- 
gagee from  exercising  the  power  of  sale  con- 
ferred by  a  chattel  mortgage  should  bo  dis- 
solved, as  plaintiff  has  an  ample  remedy  at 
law.— Lawson  v.  Barton,  (Ark.)  887. 

BffiMst  of  appeal. 

7.  A  restraining  order  limited  by  its  tetma 
to  **  remain  in  force  only  until  the  bearing  of 
this  case,  **  is  not  continued  in  force  bv  an  ap- 
peal from  the  judgment  rendered  in  the  case, 
with  supersedeas  bond.— Fort  Worth  St.  Ry. 
Ck>.  V.  Boeedale  St.  Ry.  Co.,  (Tex.)  8^ 

Diflsolution— Damages. 

8.  It  is  error,  in  dissolving  «D  injunction  re- 
straining a  mortgagee  from  exeouUng  a  power 
of  sale  conferred  by  his  mortgage,  to  enter 
judgment  in  personcmt  against  plaintiff  and 
his  surety  on  the  injunction  bond  for  the 
value  of  the  properly  mortgaged,  which  the 
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mortgagee  had  been  prevented  trotn  Mixing 
bjr  the  in  junction.— X^wson  ▼.  Bcurton,  (Ark.) 

nrsANiTY. 

Bale  by  oommittee. 

1.  Where  the  committee  of  a  lunatic  sells 
real  estate  of  such  lunatic  under  decree  of  the 
proper  court,  and  diverts  the  proceeds  to  the 
payment  of  his  own  debt  tothepurchaser^  the 
sale  is  voidable.-*8tone  t.  Cromie^  (Ky.)  020. 

Bordon  of  proof. 

2.  Defendant  who  relies  upon  insanity  as  a 
defense,  In  a  trial  for  rape,  must  p^ve  that 
fact  by  a  preponderance  of  evidence.— Coates 
V.  State,  (Art)  804. 

ZNBOIiYEirOT. 

Bee,  also,  AsHgnmenb  for  Ben^bb  of  CredU- 
ors;  Frctudulent  Conveyances. 

PvttfereaoeB. 

1.  Under  Oen.  St.  Ky.  c.  44,  art.  2,  %  1,  the 
transfer  and  conveyance  by  an  insolvent 
debtor  of  various  parts  of  his  property  to  cer- 
tain creditors  aware  of  his  insolvency,  with 
Intent  to  prefer  them,  (q;»erate8  as  a  general 
assignment  and  transfer  of  his  entire  estate 
for  the  benefit  of  all  his  creditors  pro  rtUa^ 
and  the  levy  of  an  attachment  after  such  acts 
gives  the  attaching  creditor  no  priority  over 
other  general  creditors.— *  James  t.  Bigler, 
(Ky.)  683  • 

3.  A  creditor  took  title  to  more  of  the  prop- 
erty of  an  insolv«nt  debtor  than  was  neces- 
sary to  satisf V  his  claim,  and  paid  him  for  the 
excess.  Held  that,  although  a  failing  debtor 
in  Texas  may  prefer  a  creditor,  he  cannot 
transfer  his  property  to  such  creditor,  receiv- 
ing a  partial  money  consideration  tnerefor, 
and  by  so  doiuff  cut  off  the  rights  of  other 
creditors.-*-Bla(A  v.  Vaughan,  (Tez.)  604. 

Procedure — ^Venue. 

a  Under  Gen.  St.  Ky .  S  3,  art.  2,  c.  44,  provid- 
ing that  actions  to  settle  an  insolvenVs  estate 
« snail  be  conducted  as  actions  and  proceed- 
ings for  the  settlement  of  the  estates  of  de- 
ceased persons  are  now  required  to  be  con- 
ducted, so  far  as  the  same  are  applicable,^ 
the  court  has  jurisdiction  to  decree  the  sale  of 
lands  situated  elsewhere  in  the  state  than  in 
the  county  where  the  action  is  brought:  Civil 
Code,  §§  66,  66,  requiring  actions  for  the  set- 
tlement of  the  estates  of  deceased  persons  to 
be  brought  in  the  county  in  which  the  personal 
representative  was  qualified.  —  Fishback  v. 
Green,  (Ky.)  881. 

InstructioiiB. 

See  Crifm/tfruU  Law,  2fr-84;  Trial,  3-a 

nrSXTBANCE. 

Conditions  of  policy— Other  insur- 
ance. 
1.  Where  an  insurance  agent  has  notice  of 

other  insurance,  and  did  not  cancel  the  policy, 


the  company  is  estopped  from  claiming  a  for- 
feiture under  the  poHcy  conditioned  upon  pro- 
curement of  other  insurance  without  consent 
indorsed.— Hamilton  v.  Home  Ins.  Co.,  (Mo.) 
961. 

Agents. 

2.  There  was  evidence  that  an  insurance 
company  addressed  a  circular  to  a  person  as 
its  agent,  referring  to  the  "agency  now  in- 
trusted to  your  care,  **  containing  full  instruc- 
tions in  regard  to  the  duties  of  an  agent,  and 
signed  by  the  general  agent  of  the  company. 
The  person  acted  as  agent,  and  after  a  loss  by 
fire  informed  the  general  agent,  and  received 
a  reply  and  instructions  from  him.  Held  suf- 
ficient to  support  the  finding  of  a  jury  that 
there  was  an  agency  .—Id. 

8.  Declarations  and  agreements  made  by 
the  soliciting  agent  of  an  insurance  company, 
in  regard  to  the  settlement  of  a  note  and  trust 
deed  held  by  the  company,  are  not  admissible 
in  evidence  against  the  corporation,  unless  it 
is  first  shown  that  the  matters  referred  to 
were  wiUiin  the  scope  of  his  agency.— Will- 
iams V.  Edwards,  (Ho.)  429. 

Actions  on  policy. 

4.  In  an  action  on  an  insurance  policy,  where 
plaintilf  testifies  that  at  the  time  of  taking  out 
the  policy  he  informed  the  agent  that  he  in- 
tended to  divide  the  insurance  and  keep  the 
property  insured  in  two  companies,  all  of 
which  was  denied  by  defendant,  it  is  error 
for  the  court  to  refuse  to  submit  to  the  jury 
the  Question  whether  there  was  a  waiver  of 
the  clause  in  the  policy  which  provides  that 
the  policy  shall  be  void  on  failure  to  notii^ 
the  company  of  any  other  insurance.— Brum- 
field  V.  union  Ins.  Co.,  (Ky.)  898. 

Mutual  benefit  association. 

6.  A  corporation  organised  to  provide  for  its 
members  during  life,  and  their  families  after 
death,  provided,  in  its  constitution  and  by- 
laws, for  the  payment  at  death  of  a  certun 
sum,  in  consideration  of  a  membership  fee 
and  certain  future  assessments.  The  member 
was  obliged  to  be  examined  by  a  physician 
before  becoming  a  member.  The  officers  and 
Ments  of  the  corporation  received  good  sala- 
ries. Held,  that  it  was  not  a  corporation  for 
benevolent  purposes  within  the  meaning  of 
Rev.  St.  Tez.  tit.  20.  but  an  insurance  com- 
pany, and  amenable  to  all  the  provisions  relat- 
mg   to   such   companies.— Farmer  v.  State, 

Cftx.)2ao. 

INTEREST. 

On  moneys  on  hand,  see  Executors  cmA  Adr 
n^nistTaloTS,  8. 
foreign  judgments,  see  Jvdgment,  11. 

When  interest  begins. 

1.  Under  a  contract  for  the  purchase  of 
about  $90,000  worth  of  machineiy  for  a  certain 
factory,  $76,000  worth  was  delivered.  A  few 
months  later  another  lot  of  machinery  for  the 
same  factory,  worth  nearly  136,000,  was  de- 
livered by  the  same  party ;  the  two  sales  hav- 
ing been  treated  by  both  parties  as  parts  of 
one  transaction.  Held,  that  payment  for  the 
second  lot  of  machinery  fell  due  at  the  time 
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specified  in  the  contract,  and  bore  interest 
tnerefrom.— Henderson  Cotton  Manuf'g  Co. 
V.  Lowell  Machine- Shops,  (Ky.)  143. 

2.  An  account  which,  with  the  debtor*s 
knowledge,  and  without  nis  protest,  is  treated 
by  the  creditor  as  bearing  interest,  the  claim 
being  a  large  one,  and  running  more  than  a 
year,  is  a  liquidated  account  from  the  time  a 
statement  was  rendered  and  payment  demand- 
ed, and  bears  interest  &om  uiat  time. — Id. 

Computation. 

8.  In  an  action  for  the  value  of  two  bonds 
for  $1,000  each,  bearing  6  per  cent,  interest, 
which  were  to  have  been  delivered  to  plaintiff 
as  part  payment  for  certain  land,  wnere  de- 
fendants alleged  the  value  of  the  two  to  be 
only  $1,500,  admitting  the  contract  and  their 
failure  to  comply,  judgment  was  rendered  for 
$1,500,  no  interest  to  be  collected  thereon; 
also  Interest  on  $2,000  from  a  given  date,  at  o 
per  cent,  per  year.  Held,  that  plaintiff  is  en- 
titled by  this  judgment  to  interest  on  $2,000 
from  the  date  given,  up  to  the  date  of  the 
judgment  only ;  and  tnat  the  words,  **  no  inter- 
est to  be  collected  thereon,  ^  refer  to  past  and 
not  future  interest.— Stuart  v.  Troutman^s 
Adm'r,  (Ky.)  635. 

4.  To  compute  interest  on  an  account  up  to 
the  time  of  trial,  and  then  deduct  payments, 
with  interest  on  each  up  to  that  time,  though 
erroneous  under  Gen.  St.  Ky.  c.  60,  art.  1,  §  5, 
providing  that  partial  payment  on  a  debt  bear- 
ing interest  shall  be  first  applied  to  the  ex- 
tinguishment of  the  interest  then  due,  cannot 
be  taken  advantage  of  by  the  debtor  upon  ap- 
peal, the  error  being  in  his  favor. — Henderson 
Cotton  Manurg  Co.  v.  Lowell  Machine-Shops, 
(Ky.)  143. 

JXTDQB. 

Adjournment   of    court,   when  absent,  see 
Courts^  5. 

Term  of  office. 

Acts  Tenn.  1887,  c.  84,  repealed  Acts  Tenn. 
1885,  c.  71.  under  which  defendant  was 
duly  elected  county  judge  of  Marshall  county, 
and  conferred  the  powers  and  duties  of  the 
office  on  the  chairman  of  the  county  court. 
Held,  that  this  act  could  not  deprive  defend- 
ant of  office  for  the  remainder  of  the  term  for 
which  he  was  elected,  under  Const.  Tenn. 
art.  6,  providing  that  the  terms  of  office  of  the 
judges  of  such  inferior  courts  as  the  legisla- 
ture from  time  to  time  shall  establish  shall  be 
eight  years.— State  v.  Leonard,  (Tenn.)  453. 

JUDGMENT. 

Lien,  see  Deed,  9;  Equity,  9. 

By  confession. 

1.  A  judgment  by  confession  on  biUs  of  ex- 
change not  yet  due,  entered  for  their  face 
value,  is  not  invalid.  Following  Bank  v. 
Mayer,  6  S.  W.  Rep.  287.— Mendel  v.  Mayer, 
(Mo.)5. 

2.  Under  Rev.  St.  Mo.  S  8697,  providing^  that 
a  statement  of  indebtedness,  to  support  a  judg- 
ment by  confession,  must  give  the  amount, 


and,  if  for  money  due  or  to  become  doe,  must 
state  conciselv  the  facts  put  of  which  it  arose, 
a  statement  snowing  the  amounts  due  on  cer- 
tain bills  of  exchange,  their  parties  and  dates, 
and  that  they  were  negotiated  to  plaintiil  for 
a  certain  sum,  is  sufficient,  and  properly 
avers  that  they  were  sold  and  delivered  to 
plaintiff  for  such  amount.  Following  Bank 
V.  Mayer,  6  S.  W.  Rep.  287.— Id. 

Entry. 

8.  In  an  action  to  recover  lands  taken  by  a 
railroad  company  for  its  road-bed,  and  four 
acres  for  a  section-house,  and  for  damage  to 
the  remainder,  the  jury  made  special  findings 
that  the  damage  to  the  remainaer  of  the  land 
was  $l,700^nd  that  the  damage  for  the  four 
acres  was  $200.  In  rendering  judgment,  the 
court  included  both  amounts  therein.  Held 
that,  it  being  evident  the  juxy  intended  the 
$1,700  as  f uU  compensation,  it  was  error  for 
the  court  to  include  the  special  damage  of 
$200  in  the  judgment— Gulf,  C.  &  a  F.  By. 
Co.  V.  Poindexter,  (Tex.)  816. 

4.  A  judgment  nunc  pro  tunc  was  properly 
rendered  upon  exceptions  to  a  r^Kurt  in  par^ 
tiUon,  where  the  record  shows  an  assign- 
ment of  errors,  which  states  that  the  excep- 
tions to  the  report  were  overruled,  and  judg- 
ment rendered  confirming  the  same,  and  that 
a  supersedeas  bond  waa  filed,  whico.  also  re- 
cites the  exceptions  overruled  and  judgment 
rendered.— Wade  v.  Bryant,  (Ky.)  397. 

Effeot  of  judgment^Bes  adjudioata. 

5.  An  executor,  one  year  before  the  limita- 
tion expired,  indorsed,  as  pi^rable  in  due 
course  of  administration,  a  mortgage  note  ex- 
ecuted bv  his  testator.  Two  years  thereafter 
the  creditor  foreclosed  the  mortgage.  Held^ 
that  the  validity  of  the  judgment  in  such  fore- 
closure suit  is  not  impeachable,  in  an  action 
for  the  mortgaged  premises  by  a  devisee 
thereof,  on  the  ground  that  the  suit  was 
brought  after  the  note  was  barred  by  the  stat- 
ute of  limitations.— Howard  v.  Johnson, (Tex.) 
522. 

6.  The  fact  that  a  stranger  to  a  suit  has  been 
induced  to  locate  certain  land  by  reason  of  a 
decision  of  the  supreme  court  which  declared 
that  the  title  of  a  party  to  the  suit  was  void, 
will  not  estop  such  party  from  asserting  his 
title  to  the  property  in  a  subsequent  action 
brought  by  such  stranger  to  try  title.— Qroea- 
beckv.  Golden,  (Tex.)  363. 

7.  The  judgment  of  a  court  which  has  juris- 
diction of  the  subject-matter,  and  acquires  jn- 
risdiction  of  the  person,  by  notice  jrablished 
as  required  by  law,  is  as  final  and  conclusive 
as  if  actual  notice  had  been  given,  except  that, 
under  Rev.  St.  Mo.  1879,  %  36^,  such  judgment 
may  be  reviewed  within  three  years,  and,  for 
good  cause,  setaside.— Jones  v.  Driskell,  (Mo.) 
111. 

Lien. 

8.  Proof  that  an  abstract  of  the  judgment, 
under  which  a  party  claims,  was  recorded, 
does  not  raise  a  presumption  that  such  record 
was  indexed  as  requireabylaw:  but  the  legal 
inference  is  that  cmimant  would  have  proved 
the  Indexing  had  it  in  fact  been  made.— Miller 
V.  Koertge,  (Tex.)  691. 
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Ck>]lat0ral  attack. 

9.  In  ejectment  for  lands  sold  and  conveyed 
under  execution,  the  presumption  that  the 
court  rendering  the  judgment  had  jurisdiction 
cannot  he  contradicted  by  parol  evidence. — 
Marks  v.  Matthews,  (Ark.)  803. 

10.  Where  publication  of  process  was  made 
for  4  consecutive  weeks  but  not  28  days  before 
the  return-day,  as  required  bylaw,  judgments 
taken  by  default  at  the  next  term,  reciting 
that  **  defendants  have  been  duly  and  legally 
died  and  served  with  citation  as  the  law  re- 
quires, "  must  be  held  to  import  absolute  ver- 
ity in  a  collateral  proceeding.— Davis  v.  Bob- 
inson,  (Tex.)  749.* 

Foreign  judgments. 

11.  Under  Rev.  St.  Mo.  1879,  {  2725,  provid- 
ing that  interest  on  judgments  shall  be  al- 
lowed at  6  per  cent,  from  rendition  to  pay- 
ment, Interest  is  properlv  allowed  on  a  for- 
eign judgment,  though  there  is  no  proof  of 
the  statute  in  relation  to  interest  in  the  state 
where  the  judgment  was  rendered.— Shickle 
V.  Watts,  (Mo.)  274. 

Amendment* 

12.  tn  a  suit  against  a  partnership,  defend- 
ant, H.,  waived  citation,  and  accepted  service 
for  himself  and  the  otner  two  defendants. 
Pleadings  were  filed  for  all  of  them,  and  judg- 
ment rendered  against  the  three  individually. 
The  two  defendants  not  personally  served 
moved  for  a  new  trial,  on  the  grounds  that 
thev  had  not  authorized  H.  to  waive  citation 
ana  accept  service  for  them,  nor  to  enter  ap- 
pearance or  file  answers  for  them.  Held,  that 
ft  was  in  the  discretion  of  the  court  to  reform 
the  judgment  so  as  to  award  execution  against 
the  firm,  and  against  H.  alone,  individually, 
instead  of  granling  a  new  trlai.--Henderson 
V.  Banks,  (Tex.)  815. 

Continuation  of  lien, 

18.  A  judffment  was  rendered  affainst  the 
maker  of  a  deed  of  trust,  prior  to  tne  execu]| 
tion  thereof.  A  writ  of  fi.  feu  issued  returna- 
ble to  the  next  term,  but  was  returned  **not 
satisfied. "  Thereupon  a  writ  of  vend.  ex.  was 
issued  reciting  the  execution,  levy,  etc,  and 
the  sale  was  made  at  the  next  ensuing  term 
of  the  court.  The  lien  of  the  judgment  would 
have  expired  between  the  time  of  the  order 
for  the  writ  of  vend,  ex,  and  the  issuing  there- 
of. Bev.  St.  Mo.  1879,  %  2S89,  provides  that, 
**  when  a  sale  shall  not  be  made  under  execu- 
tion and  levy  at  the  next  term  of  the  court, 
the  execution  and  lien  therebv  created  shall 
continue  in  force  until  the  end  of  the  second 
term,  and  until  a  term  of  the  court  is  held  at 
which  there  may  be  a  sale  according  to  law.  ** 
JEeid,  that  the  title  of  the  purchaser  at  the 
sherin's  sale  was  superior  to  that  of  the  party 
claiming  under  a  deed  from  the  trustee  of  the 
foregoing  deed  of  trust. — ^Hufl  v.  Morton, 
(Mo.)  m. 

Opening  and  vacating. 

14.  Defendant,  seeking  to  vacate  a  judgment 
rendered  against  her  as  executrix,  alleged  in 
her  petition  the  insolvency  of  plaintiffs;  that 
she  had  various  claims  against  the  estate  for 
taxes,  attomev^s  fees,  rents  advanced,  etc. 
Held,  that  nothing  appearing  to  show  why 


such  claims  were  not  asserted  before  the  ren- 
dition of  the  judgment,  and  the  grounds  for 
vacating  the  judgment  not  bein^  among  those 
enumerated  in  Code  Ky.  §  518,  it  will  not  be 
vacated.— Maddox's  Ex'x  v.  Williams,  (Ky.) 
907. 

15.  A  case  was  tried  without  personal  serv- 
ice upon  some  of  defendants,  and  they  filed  a 
petition  under  New  Code  Tenn.  5124,  provid- 
mg  that  any  person  proceeded  against  with- 
out personal  service  may  within  six  months 
from  the  service  of  a  copv  of  the  decree,  or 
within  three  years  after  the  decree,  file  a  pe- 
tition to  reopen  the  cause,  and  file  an  answer 
therein.  Held  that,  there  being  no  record 
evidence  of  the  service  of  the  decree,  and  the 
petition  negativing  such  service,  and  contain- 
ing the  other  averments  required  by  statut^ 
and  being  otherwise  in  proper  form,  it  should 
be  received,  and,  if  not  fatally  contradicted 
by  the  record,  the  cause  should  be  reopened, 
and  petitioners  allowed  to  file  an  answer,  all 
controversies  being  transferred  to  the  re- 
opened cause,  and  matters  in  suppori  of  the 
decree,  and  against  the  answer,  should  be 
urged  by  a  supplemental  bill  in  the  cause  thus 
reopened.— Brown  v.  Brown,  (Tenn.)  640. 

16.  New  Code  Tenn.  5124,  provides  that  the 
**  original  defendant  proceeded  against  with- 
out personal  service,  his  heirs,"  etc.,  "may 
witmn  six  months  after  service  of  a  copy  of 
the  decree,  or  within  three  years  after  the  de- 
cree, be  admitted  to  answer  the  bill,"  etc. 
Held,  that  the  service  of  a  copy  of  the  decree 
here  referred  to  need  not  be  an  official  service, 
but  may  be  proven  by  any  competent  testi- 
mony.—Id. 

17.  Where  a  petition  Is  filed  for  a  reopening 
of  the  decree  and  leave  to  answer,  in  a  case 
wherein  a  decree  has  been  rendei*ed  without 
personal  service  upon  defendant,  the  proper 
practice  is  to  move  to  dismiss  the  petition,  in- 
stead of  answering  it.— Id. 

18.  Under  New  Code  Tenn.  5124,  providing 
that  an  original  defendant,  proceeded  against 
without  personal  notice,  may,  within  six 
months  from  service  of  a  notice  of  decree,  file 
an  answer  in  said  cause  upon  a  reopening, 
such  notice,  in  connection  with  the  decree  it- 
self, will  estop  defendants  to  impeach  it  after 
six  months. — Id. 

19.  A  notice  similar  to  that  in  certioTari  cases 
must  be  served  at  least  five  days  before  act- 
ing upon  the  petition  of  a  defendant,  against 
whom  a  decree  has  been  rendered  without  per- 
sonal notice,  attacking  a  decree  within  the 
statutorv  period,  and,  unless  such  notice  is 
given,  the  opposite  party  is  in  no  default  in 
falling  to  make  a  motion  to  dismiss  the  peti- 
tion at  first  term  thereafter. — ^Id. 

20.  A  petition  for  leave  to  answer,  in  a  case 
where  a  decree  had  been  entered  without  per- 
sonal service  upon  defendant,  prayed  for  the 
issuance  of  copy,  and  a  subpoena  to  answer 
the  petition  in  regular  form.  Hcld^  that  this 
erroneous  prayer  could  not  change  the  legal 
rule,  and  give  a  right  to  answer  the  petition. 
— ^Id. 

21.  Certain  defendants,  not  personally 
served,  filed  their  petition  under  New  Code 
Tenn.  5124,  providing  that  defendants  pro- 
ceeded against  without  personal  service  may 
within  six  months  from  service  of  the  decree, 
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or  witliln  three  yean  after  tbe  decree,  file  a 
petition  to  reopen  the  cause,  and  answer. 
Held,  that  they  were  not  precluded  from  an- 
swering on  the  ground  that  they  were  mem- 
bers of  a  class  having  a  common  right  of  de* 
fense,  and  therefore  bound  by  the  decree  in 
the  suit,  the  bill  not  alleging  that  they  were 
sued  in  that  character.— Id. 

83.  A  suit  for  construction  of  a  will,  not 
being  in  the  nature  of  a  proceeding  ^  rem, 
falls  within  New  Code  Tenn.  5124,  providing 
that  defendants  not  served  with  actual  notice 
may  file  petition  to  reopen  decree,  and  an- 
swer, within  six  months  from  service  of  no- 
tice thereof,  or  within  three  years  after  the 
decree.— Id. 

28.  When  partlee**  unknown**  are  made  par- 
ties defendant  by  virtue  of  a  statutory  pro- 
vision, and,  as  such,  are  concluded  .by  the  de- 
cree, tney  are  entitled  to  presei^t  a  petition  to 
reopen  the  cause,  under  New  Code  Tenn. 
5124,  providing  tnat  an  original  defendant 
♦  ♦  *  may  within  six  months  after  service 
of  decree,  or  three  years  after  decree,  file  his 
petition  to  reopen  the  decree,  and  answer.— Id. 

Equitable  relief. 

24.  The  fact  that  a  party  is  ignorant  of  a  re- 
corded judgment  is  due  to  his  own  negligence, 
against  the  consequences  of  which  a  court  of 
equity  cannot  relieve  him,  by  interfering  with 
the  rights  of  others  who  are  without  fault— 
Bunn  V.  Lindsay,  (Mo.)  478. 

Assignment. 

25.  Where  plaintiff  assigned  the  judgment 
recovered  on  a  former  trial  to  secure  certain 
debts,  and  the  judgment  was  afterwards  re- 
versed, and  then  reassigned  to  plaintiff,  he  is 
thereby  restored  to  his  original  right  of  ac- 
tion, unaffected  by  such  assignment,  and  it 
does  not  change  the  ground  oi  his  recovery. 
—Sinclair  v.  Stanley,  (Tex.)  511. 

26.  Stanton's  Rev.  St.  Ky.  c.  97,  p.  896, 
provides  that  a  surety  who  pays  a  judgment 
shall  have  an  assignment  thereof  from  plain- 
tifl  or  his  attorney.  Heldt  that  an  assign- 
ment of  a  judgment  to  a  surety,  drawn  in  the 
name  of  plaintiff,  by  one  of  a  firm,  who  ob- 
tained the  judgment,  signing  the  firm's  name 
thereto,  after  his  partner's  death,  and  some 
time  after  the  payment  of  the  recovery  to 
such  plaintiff.  Is  within  the  statute.— Turner 
v.  Johnson,  (Mo.)  570. 

JTTDICIAIj  sai^es. 

See,  also,  ExecwUoTi,  IS;  ExecijOors  and 
Administrators,  9-18;  Guardian  and 
Ward,  2-5. 

Contract  to  redeem,  see  Contracts,  L 

Motion  to  set  aside,  see  Courts,  6. 

Title  acquired. 

1.  On  the  oonfirmation  of  a  judicial  sale,  the 
maxim  caveat  emptor  applies;  and  an  an- 
swer to  the  rule  issued  ag^nst  the  purchaser 
for  failure  to  meet  deferred  payments,  alleg- 
ing that  the  debtor  had  no  title  to  the  lands  at 
the  date  of  such  sale,  is  no  defense.— Will- 
iams V.  Glenn's  Adm'r,  (Ky.)  610. 

2.  Where  it  appears,  subsequent  to  the  sale 
of  land  by  virtue  of  an  order  of  court  under 


adminlatration  proceedings,  that  at  the  tiiae 
of  the  sale  no  cerUflcate  severing  the  land 
from  the  public  domain  had  ever  been  located 
or  filed  thereon,  the  purchaser  at  such  sale 
will  acquire  no  title  to  the  land  purchased. — 
Harwood  v.  Wylie,*  (Tex.)  789. 

Confirmation. 

8.  An  order  confirming  a  oommisaloner*s 
sale  of  land,  made  by  a  person  acting,  by 
agreement  of  parties,  as  special  judge,  la  ut- 
terly void.— Trotter  v.  NmI,  (Ark.)  884. 

JUBY. 

Interference  with  jury,  see  Criminal  Loftv,  4a 

Misconduct,  see  l£omlcid0,  96. 

Right  to  jury  trial,  see  Equity,  6, 7 ;  Office  omd 


OMcer,^ 
Taking  v 


ing  papers  to  jury-rooms,  see  TritU,  1. 

Challenges. 

1.  Where  questions  of  challenge  on  the  tH>ir 
dire  have  been  erroneouslv  refused,  it  cannot 
be  said  that  the  party  asking  them  was  not 
prejudiced  thereby,  and  a  new  trial  should  be 
granted.— Houston  &  T.  C.  Ry.  Co.  ▼.  Terrell, 
(Tex.)  670, 

2.  It  is  proper  to  aak  jurors  on  the  voir  dire 
whether  they  know  anything  about  the  facta 
of  the  case,  or  have  made  up  their  minds 
about  it.— Id. 

JUSTICBS  OF  THE  PEACE. 

Service  by  publioation. 

Rev.  Sth  Tex.  art  1572,  provides  that  aU 
rules  governing  the  servioejof  citations  issued 
out  of  the  district  courts,  except  when  other- 
wise provided  by  law,  shall  govern  also  the 
justices*  courts  in  so  far  as  applicable ;  article 
1577  fixes  appearance  day  after  publication  of 
process  from  justice's  court;  article  1617  rec- 
ognizes the  validity  of  a  judgment  rendered 
by  a  justice  against  a  defendant  cited  by  pub- 
lication ;  and  article  153  provides  that  justices 
may  issue  attachments  where  defendant  is 
not  a  resident  of  the  state.  Held,  under  these 
statutes,  that  process  from  justices'  oourCa 
may  be  served  by  publioation  under  tiie  same 
rules  governing  district  courts.— Davis  r. 
Robinson,  (Tex.)  749. 

EiUing  Stock. 

See  Bailflroad  Companies^  31. 

Laohes. 

What  oonatitutes,  see  Attachment,  S. 

LANDLOBD  AND   TENANT. 

Adverse  claim  by  tenant. 

1.  The  taking  and  recording  of  a  deed  to  the 
property  in  his  own  name  bv  the  tehant  will 
not  of  itself  give  notice  to  the  landlord  that 
he  is  asserting  an  adverse  daim  so  as  to  set  In 
motion  the  statute  of  llmitation8.--UdeU  t. 
Peak,  (Tex.)  T86.» 
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Constnzction  of  lease. 

2,  Appellant  leased  of  appellees,  at  a  speci- 
fied rent,  a  lot  for  a  term  of  years,  on  which 
he  was  to  erect  a  building,  and  at  the  expira- 
tion of  the  term  the  building  was  to  be  ap- 
praised, and  appellees  have  the  right  to  pur- 
chase at  the  appraised  price ;  or  on  failure  so 
to  do,  after  appraisal,  appellant  was  to  retain 
possession  until  the  specified  rent  for  the  lot 
should  pay  for  the  building  at  such  appraised 
price.  At  the  end  of  the  term,  appellees 
elected  to  purchase  the  building,  and,  after 
appraisal  for  this  purpose,  executed  an  agree- 
ment to  pay  the  appraised  price,  and  made  the 
same  a  charge  upon  the  whole  property.  Held, 
that  the  facts  show  a  porchase  by  the  appel- 
lees, at  that  time,  although  the  pnce  was  not 
paid  in  cash ;  and  the  appellant  was  chargea- 
ble with  a  reasonable  rent  for  the  lot  and 
building,  to  be  applied  on  the  pnrchase  price 
of  the  building,  with  interest. —Hall  y.  Rudd, 
(Ky.)  252. 

liiability  of  subtenant. 

8.  A  subtenant  is  not  liable  to  the  original 
lessor  for  rent,  unless  by  special  airreement 
— Oiddings  v.  Felker,  (Tex.)  OM. 

IjARCENY. 

Indictment,  see  IndictmerU  cmd  Infcrmor 
t(on,4. 

Indictment. 

1.  Under  an  indictment  charging  theft'  in 
the  usual  form,  a  conviction  cannot  be  had  for 
the  offense  defined  by  Wlllson,  Tex.  Crim. 
Laws,  %  1292,  as  the  fraudulent  conversion  of 
property  without  the  consent  of  the  owner, 
when  said  property  has  been  obtained  from 
the  owner  by  virtue  of  a  contract  of  bailment. 
—Taylor  v.  State,  (Tex.)  Ml. 

Evidence. 

2.  On  a  trial  for  laroeny.  the  only  evidence 
of  the  ownership  of  the  animal  alleged  to  have 
been  stolen  was  that  it  bore  a  certain  brand. 
The  record  did  not  show  whose  was  the  brand, 
nor  that  it  was  recorded  as  required  by  Rev. 
St.  Tex.  art.  4501,  although  the  bill  of  excep- 
tions showed  that  defendant  objected  to  the 
offered  record  of  the  bratfd,  but  did  not  set  it 
out,  nor  show  that  it  was  read  in  evidence 
over  the  objection.  Held,  that  a  conviction 
could  not  be  sustained.>-Burkev.  State,  (Tex.) 
878. 

8.  Where  the  evidence  tended  to  show  that 
neighboring  cattle  followed  defendant's  herd 
in  spite  of  his  efforts,  and  he  at  length  drove 
on,  deciding  to  pavthe  owner  or  reputoe  them 
with  others,  and  afterwards,  having  sent  word 
to  the  owner,  at  his  request  helf^  to  drive 
them  part  of  the  way  home,  Tield,  on  trial  for 
theft,  that  the  issues  of  a  voluntary  return  of 
the  oattie  by  d^endant  before  proeeeutioii, 
and  his  explanation  of  his  possession,  should 
have  been  submitted  to  the  jurv.^-Qnest  v. 
State,  (Tex.)  242. 

4.  where  the  evidence  tended  to  show  that 
neighboring  cattle  followed  defendant's  herd 
in  spite  of  his  effortSL  and  he  at  length  drove 
on,  deciding  to  pa^r  the  owner  for  them  or  re- 
place them  with  others,  and  afterwards,  hav- 


ing sent  word  to  the  owner,  at  Us  request 
helped  to  drive  them  part  of  the  way  back 
home,  the  evidence  does  not  support  a  convic- 
tion for  theft.— Id. 

5.  Stolen  oattie,  which  defendant  denied  he 
had,  were  found  by  the  sheriff  in  his  posses- 
sion. After  promising  to  keep  them  in  his 
pen  until  identified,  he  tamed  them  loose  In 
Ids  pastore,  did  not  help  to  hunt  for  them,  and 
subsequently  two  were  found  shot,  with  their 
ears  cut  off.  His  explanation  of  his  possession 
was  shown  to  be  untrue.  Held,  the  evidence 
supported  the  oonviotion.--Blain  v.  State, 
(Tfex.)  239.« 

6.  Defendant,  under  indictment  for  theft  of 
a  horse,  explained  his  possession  of  the  animal 
by  saying  tnat  he  had  bought  it.  This  explan- 
ation was  corroborated  by  positive  testimony, 
which  was  not  rebutted.  Held,  that  a  con- 
viction was  against  the  evidence.— Oilliland 
V,  State,  (TexT)  Ml. 

Instruotions. 

7.  Upon  trial  for  theft  of  a  mare,  whioh, 
after  being  turned  upon  the  range,  was  found 
in  defendanV^  possession,  branded  with  his 
brand,  and  having  her  old  brand  altered,  the 
defense  was  that  the  mare  had  been  re- 
branded,  claimed,  and  taken  up  by  mistake 
for  another  animal.  Held,  that  the  iury 
should  have  been  instructed  as  to  the  effect 
such  a  mistake,  if  it  occurred,  would  have  in 
excusing  defendant's  conduct— Criswell  t. 
StateJTex.)  887. 

8.  wnen  tbe  only  proof  of  the  corpus  delicti 
on  a  trial  for  horse  theft  is  that  tne  animal, 
having  been  taken  from  its  range  without  the 
owner's  consent,  was  afterwards  found  in  the 
possession  of  a  third  person,  who  had  bought 
it  from  the  defendant,  an  omission  to  instruct 
the  jury  as  to  the  law  regarding  circumstan- 
tial evidence  is  error.— l<\iller  v.  State,  (Tex.) 
880.* 

9.  When  the  only  proof  of  the  corpvs  delicti 
on  a  trial  for  horse  theft  is  that  the  horses 
were  taken  from  the  owner's  inclosure,  un- 
seen by  any  one,  and  afterwards  found  in  de- 
fendant's possession,  an  omission  to  instruct 
the  jury  as  to  the  law  regarding  circumstan- 
tial evidence  is  error.— GuaJardo  v.  State, 
(Tex.)  881.* 

10.  where,  on  a  trial  for  laroeny,  defendant 
offered  evidence  tending  to  show  that  he  had 
purchased  the  property  alleged  to  have  been 
stolen,  the  question  of  a  purchase  should  have 
been  submitted  to  the  Jury.— McDaniel  v. 
StatejfTex.)  249. 

11.  Where  the  evidence  shows  an  uuck- 
plained  possession  of  property  recently  stolen, 
it  is  error  not  to  instruct  the  jury  with  refer- 
ence thereto.— do  ward  v.  State,  (Tex.)  882.* 

12.  Where  an  indictment  charges  the  theft 
of  ''one  head  of  neat  cattle, "  and  the  evidence 
shows  the  theft  of  two  animals,  it  should  ap- 
pear for  which  animal  the  indictment  is 
brought,  so  that  the  court  may  explain  to  the 
jury  the  only  purpose  for  which  the  evidence 
affecting  the  other  animal  is  admissible, 
namely,  to  show  motive,  identity,  etc.,  and  a 
failure  to  so  charge  is  error.— Id. 

18.  Upon  trial  for  theft  of  a  horse,  where 
evidence  is  adndtted  which  tends  to  connect 
defendant  with  the  theft  of  another  horse  and 
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saddle,  stolen  at  the  same  time  a«d  place  as 
the  horse  named  in  the  indictment,  the  court 
is  bound  to  explain  to  the  jury  the  purposes 
for  which  such  evidence  was  admitted,  and 
that  it  could  only  be  considered  for  such  pur^ 
poses,  and  to  charge  that  defendant  could  only 
be  convicted  for  the  theft  of  the  horse  named 
in  the  indictment;  and  a  failure  to  so  charge 
is  error.— Reno  v.  State,  (Tex.)  58S. 

Lease. 

Construction,  see  Landlord  and  Tenant^  3. 

lilCENSB* 

Bee  CoTMtitutionol  Xiato,  12;  ExpresM  Com- 
pcmies,  1-3. 

Sewing-maohine  agents. 

1.  Defendant  was  convicted  for  selling  sew- 
ing-machines, as  affent,  without  a  license,  as 
required  by  an  ordinance  of  the  city  of  St. 
Louis.  Held,  under  the  provisions  of  the  city 
charter  authorizing  the  dty  authorities  to 
license,  tax.  and  regulate  agents,  real-estate 
agents  and  brokers,  financial  agents  and  bro- 
kers, mercantile  agents,  insurance  agents, 
and  all  other  business,  trades,  avocations,  or 

Erofessions  whatsoever;  to  license,  tax,  rego- 
ite,  or  suppress  all  occupations,  professions, 
and  trades  not  heretofore  enumerated,  of 
whatever  name  and  character,— that  said  or- 
dinance was  valid,  making  defendant  liable 
for  a  violation  thereof  .—City  of  St  Louis  v. 
Bowler,  (Mo.)  484. 

2.  An  ordinance  of  the  city  of  St.  Louis  re- 
quiring a  license  tax  of  sewing-machine 
agents,  and  making  them  liable  to  fine  for  a  vi- 
olation thereof,  made  under  a  provision  of  the 
city  charter,  does  not  conflict  with  Const.  Mo. 
art.  10,  i  8,  providing  for  equal  and  uniform 
taxation,  where  the  ordinance  Imposes  a  uni- 
form tax  on  all  of  a  class ;  nor  with  Const.  U. 
S.  amend.  14,  guarantying  to  all  equal  pro- 
tection of  the  law.— Id.* 

Liens. 

See  OamiahmenLS-^  Mechanics^    lAens; 
Mortgages^  7-9;  Vendor  and  Vendee^  9-12. 
For  advances,  see  Factcrs  and  Broher»i  1. 
Of  judgment,  see  Homestead,  1. 

Ldfe  Insurance. 

See  Ifimtronce. 


LIMITATION    OF    ACTIONS. 

Running  of  statute,  see  LafidUyrd  and  Ten- 
ant,  I. 

Wlien  statute  is  applicable. 

1.  The  general  law  of  the  limitation  of  ac- 
tions does  not  apply  to  the  claim  for  damages 
in  an  action  of  trespass  to  try  title,  but  such 
daim  is  governed  by  Rev.  St.  Tex.  arts.  4809, 
4814,  4815,  relating  to  the  daim  for  damages 


in  such  actions.— Oulf,  C.  A  S.  F.  Ry,  Co.  v. 

Poindexter,  (Tex.)  816. 

2.  If  a  deed,  absolute  upon  its  face,  was,  aa 
a  matter  of  fact,  executed  and  delivered  upon 
an  express  agreement  that  the  grantee  should 
reconvey  the  land  to  the  grantor  upon  the 
happening  of  certain  events,  the  grantee  can- 
not thereafter  set  up  as  a  bar  to  a  suit  by  the 
grantor  for  a  reconveyance  the  five-yeara 
statute  of  limitations,  unless  he  bad,  fiveyeaia 
prior  to  the  bringing  of  the  suit,  repuaiated 
the  trust,  and  maae  his  disclaimer  known  to 
the  grantor.- Neyland  v.  Bendy,  (Tex.)  497.* 

8.  Act  Ej.  Jan.  12,  1860,  appropriating  the 
money  arismg  from  fines  and  forfeitures  re- 
covered in  the  name  of  the  commonwealth 
in  the  town  of  Harrodsburg  to  the  support  of 
the  public  schools  therein,  and  directing  that 
such  money  as  was  not  needed  for  current  ex- 
penses should  be  invested,  creates  an  expresa 
trust,  and  the  statute  of  limitations  aftoxxLs  no 
defense  in  an  action  brought  to  recover  such 
funds.— Board  of  Trustees  v.  Hairodsborg 
Educational  Dist.  (Ky.)  812. 

4.  UnderGen.  SL  E^r.  o.  71,  art.  8,  S 1,  limit- 
ing actions  on  the  bonds  of  personal  repre- 
sentatives to  15  years  after  cause  of  action  ac- 
crued, the  biUance  due  upon  an  administra- 
tor's nnal  settlement  is  not  such  a  trust  fund 
as  to  prevent  the  running  of  the  statute. — 
Hargis  v.  SeweU*s  Adm*r,  (Ey.)  557. 

Adverse  possession. 

5.  A  wife,  induced  by  her  husband  to  be- 
lieive  that  his  deed  conveying  her  homestead 
was  only  a  lease,  directed  her  daughter  to 
sign  her  mother's  name  to  the  deed,  and  ac- 
knowledge the  signature  before  the  proper 
officer.  The  officer,  mistaking  the  danghter 
for  her  mother,  certified  that  the  execution  of 
the  deed  had  been  dulv  acknowledged  by  the 
wife.  Heldy  that  under  Rev.  St.  Tex.  art. 
8192,  defining  the  color  of  title  required  to  sup- 
port  the  statutorv  bar  of  three  years  as  such, 
a  muniment  of  title  as  is  not  wanting  In  in- 
trinsic fairness  and  honesty,  this  deea  is  not 
color  of  title.— Hussey  v.  Hoser,  (Tex.)  606.* 

6.  In  an  action  for  recovery  of  lands,  brought 
by  heirs  of  the  original  owner,  defendant 
claimed  under  a  deed  from  said  heirs  while 
they  were  minors,  purporting  to  have  been 
executed  by  their  -guardian.  It  did  not  ap- 
pear that  the  guardian  had  been  appointed 
by  a  court  of  competent  jurisdiction,  or  that 
authority  had  been  given  for  the  eoavieiyance : 
nor  did  it  appear  that  the  heirs  had  accepted 
the  deed,  aeld,  that  defendant's  okiim  un- 
der the  deed  was  not  such  a  daim  of  title  ad- 
verse to  plaintiffs  as  would,  through  lapse  of 
time,  support «  plea  of  limitaljon.— House  t. 
Brent.  (Tex.)  65.* 

7.  Tne  record  of  an  ejectment  suit,  wheve  a 
defendant  has  suocessfully  defended  her  pos- 
seseion,  is  no  color  of  title  to  support  adverse 
possession  by  her.— Hickman  v.  Link,  (Ma) 
12.* 

8.  Possession  of  land  by  a  son,  under  parol 
gift  from  his  father,  is  adverse  as  against  the 
father,  and  wilL  if  continued  for  the  requisite 
statutory  period,  perfect  his  title  as  agaiaat 
the  father  and  his  children,  without  havtng 
been  notorious,  or  under  some  document  show- 
ing color  of  tiUe.— Trotter  v.  If  eal,  (Ark.)  884.* 
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9.  A  person  permitted  to  remaiii,  by  actuftl 
incloeure,  in  tne  oontinuous,  adTorae,  and  aot- 
nal  possession  of  a  public  street  for  more  than 
80  years,  has  absolute  title  thereto.— Cornwall 
▼.  LonisTiUe  &  N.  R.  Co.,  (Ky.)  668* 

10.  To  recover  land  by  virtue  of  prior  ad- 
verse possession,  such  possession  must  be  con- 
tinuou8.>~Ivev  v.  Petty,  (Tex.)  TB8. 

11.  Land  which  has  been  surveyed  and  ap- 
propriated under  a  valid  certificate  from  the 
state  is  thereby  separated  i^m  the  public  do- 
main, and  a  party  in  adverse  possession  for 
the  statutory  period  may  acquire  title  before 
the  issuance  of  a  patent,  as  afainst  the  owner 
of  the  certificate. ^Udell  v.  Peak,  (Tex.)  786. 

12.  One  who  occupied  a  part  of  a  grant  un- 
der deed,  without  any  thought  or  desire  of 
laying  claim  to  any  more  land  than  he  actually 
occupied  until  several  years  after  he  had 
abandoned  possession,  cannot  claim  title  to 
the  rest  of  tne  grant  by  adverse  possession.— 
Ivey  V.  Petty,  (Tex.)  798.* 

18.  A  grantor  under  a  warranty  deed,  sum- 
moned by  his  grantee  to  defend  title,  may 
show  a  former  adverse  possession  by  a  third 
party,  sufficient,  under  the  statute  of  limita- 
tions, to  bar  plaintilTs  claim,  though  his  gran- 
tee refused  to  plead  such  deiense. — ^Branch  v. 
Baker,  (Tex.)  808. 

14.  The  possession  of  the  grantees  of  one 
whose  claim  to  land  Is  based  solelv  on  an  un- 
recorded decree  vesting  title  in  him,  subject 
to  a  lien,  is  not  adverse,  as  against  the  holder 
of  the  lien,  until  they  notify  him  that  they  re- 
pudiate the  lien;  there  bemg  nothing  In  the 
mere  fact  of  their  possession  inconsistent  with 
an  aoQuiescence  in  his  claim.— Martin  v.  Nib- 
letL  Aenn.)  128.* 

Id.  where  one  sells  part  of  a  tract,  and  the 
vendee  refuses  to  pay  the  whole  or  a  part  of 
the  consideration,  ana  abandons  his  purchase 
and  possession,  and  the  vendor^s  widow  takes 
control  with  the  usual  acts  of  ownership,  her 
possession  of  any  part  is  constructive  posses- 
sion of  the  whole  tract  as  it  existed  before  the 
sale,  and  adverse  as  against  all  but  the  heirs. 
—Hickman  v.  Link,  (Mo.)  12.* 

16.  The  record  of  an  ejectment^suit,  where 
defendant  in  possession  defendenl  as  to  the 
whole  tract  involved,  is  competent,  in  a  subse- 
quent action  for  a  part,  to  show  that  she  then 
claimed  that  part  as  well  as  the  rest  of  the 
tract.— Id. 

Qnestion  of  fact  for  Jury. 

17.  In  an  action  to  try  title  to  land,  defend- 
ant's claim  to  a  part  thereof  by  right  of  ad- 
verse possession  is  for  the  determmation  of 
the  jury  upon  all  the  facto,  under  proper  in- 
stnictions.- Broxon  v.  MoDougal,  (Tex.)  591.* 

Banning  of  the  statute. 

18.  Suit  on  bond  for  the  conveyance  of  land, 
brought  12  years  after  ito  execution,  is  barred 
by  Rev.  St,  Tex.  art.  8209,  providing  that  ac- 
tions for  specific  performance  must  be  brought 
within  10  years  after  the  accrual  of  the  cause 
of  action,  and  a  letter  bv  defendant,  promis- 
ing to  do  what  is  right  U  the  agreement  has 
not  been  settled  in  subsequent  settlements, 
will  not  toll  the  statute,  as  it  does  not  acknowl- 
edge the  justioe  of  plaintifl's  claim. — ^Meyer 
V.  Andrews,  (Tex.)  814.* 


19.  Where  a  railroad  company  acquires  the 
right  of  way  over  lands,  and  the  owner  re- 
serves his  right  to  damages  to  improvements, 
the  cause  of  action  for  the  damages  accrues 
immediately  upK)n  the  construction  of  the  road, 
and  the  action  is  barred  unless  brought  within 
the  statutory  period  of  limitation.— Fordyoe 
V.  Stone,  (Ark.)  120. 

20.  Where  a  right  of  action  accrued  to  the 
guardian  of  a  minor,  and  became  barred  as  to 
Elm  before  his  ward  became  of  age,  the  minor 
can  bring  his  action  within  the  statutory  pe- 
riod after  he  attained  his  minority.— Henley 
V.  Robb.  (Tenn.)  190. 

21.  Wnere  the  life-tenant  conveys  in  fee- 
simple,  the  statute  of  limitations  does  not  be- 
ein  to  run  against  the  remainder-man.  and  in 
xavor  of  the  purchaser,  until  the  deata  of  the 
life-tenant.— Mcllvain  v.  Porter,  {Ky,)  809. 

DisabilitieB — Ck>yertnxe. 

22.  Rev.  St.  Tex.  art.  3201,  provides:  ""If 
any  person  entitled  to  commence  suit  for  the 
recovery  of  real  property,  or  to  make  defense 
founded  on  title  thereto,  be  at  the  time  such 
title  shall  first  descend,  or  adverse  possession 
take  place,  ♦  *  *  a  married  woman,  ♦  •  ♦ 
the  time  during  which  such  disability  shall 
continue  shall  not  be  deemed  any  portion  of 
the  Ume  Umited  for  the  commencement  of  such 
action,  or  the  making  of  such  defense. "  Held, 
that  this  statute  does  not  prevent  the  statute 
of  limitations  barring  a  wife  who  fails  to  bring 
suit  within  10  years  for  the  recovery  of  her 
homestead  voluntarily  conveyed  bv  her  hus- 
band.—Hussey  V.  Moser,  (Tex.)  606. 

28.  A  husbimd  in  right  of  his  wife,  or  in  his 
own  right,  may  collect  money  due  his  wife,  on 
final  Settlement,  by  an  administrator  of  ner 
former  husband,  and  the  coverture  does  not 
prevent  the  running  of  the  statute  of  limita- 
tions.—Hargis  V.  Sewell's  Adm*r,  (Kiy.)  557. 

Acknowledgment. 

24.  An  acknowledgment,  to  take  a  debt  out 
of  the  bar  of  the  statute,  must  be  made  to  the 
creditor,  or  some  one  acting  for  him.— Id.* 

Pleading. 

25.  In  ejectment,  a  party  may  avail  himself 
of  the  statute  of  limiuitions  under  a  general 
deniaL— Stoker  v.  &reen,  (Mo.)  279. 

LOGS  AND  liOaanra 

Floating  logs. 

1.  Act  Ky.  May,  188A,  forbidding  any  person 
''to  turn  adrift  on  the  Lickinff  river  below 
Balyersville  any  loose  logs  for  tne  purpose  of 
floating  the  same  down  said  river  loose  and 
unxaf  ted, "  forbids  such  floating  of  logs  turned 
adrift  above,  as  well  as  those  turned  adrift  be- 
low, such  point,  and  is  a  valid  exercise  of  the 
legislative  power.-^Evans  v.  Commonwealth, 
(Ky.)  925. 

2.  Act  Ky.  May,  1886,  forbidding  any  one, 
under  fine  and  imprisonment,  to  fioatunrafted 
logs  in  a  certain  navigable  stream,  does  not 

Erohibit  the  setting  adrift  and  collecting  of 
>gs  cut  and  hauled  to  the  river  before  the  law 
went  into  effect,  which  have  been  swept  away 
and  scattered  by  high  water.— Id. 
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MAUdOTTS   FB0SE0X7TI0N. 

Malice. 

1.  A  charge  which  speaks  of  malice  as  con- 
sisting of  bad  motives  or  such  reckless  disre- 
gard of  the  rights  of  another  as  to  show  evil 
mtent,  contains  a  sufficiently  clear  definition 
of  "malice."— Biering  v.  First  Nat.  Bank, 
(Tex.)  90.     . 

Pleading. 

2.  A  complaint  which  subatantially  aUegea 
fbat  defendants,  without  probable  cause, 
wrongfully,  unlawfully,  and  maliciously,  and 
with  intent  to  injure  plaintiff,  sued  out  a  writ 
of  attachment,  and  had  plaintiff's  property 
seized  thereunaer  and  sold,  to  plaintiiTs  dam- 
age $10,000,  is  sulBcient.^Brooks  ▼.  Sanger, 
(Tex.)  856. 

Abuse  of  process. 

8.  In  an  action  for  the  abuse  of  dvVL  process, 
though  the  juiy  may  infer  malice  from  want 
of  probable  caase,  die  coart  should  not  in- 
struct them  to  that  effect,  as  such  a  oharffe 
miffht  give  the  jury  th«  impression  that  toe 
judge  believed  that  want  of  probable  cause 
had  been  shown.—Biering  v.  £irst  Nat.  Bank, 
(Tex.)  90. 

MAin>AMU& 

To  compel  levy  of  tax,  see  Municipal  Corpo- 
ratUmSj  10. 
municipal  officers,  see  Schools  and  Sdkool- 
XHstrtete,  9. 

Pleading. 

1.  A  petition  for  a  mandamus  to  compel 
the  commissioners'  court  of  the  county  to 
cause  a  warrant  to  issue  in  favor  of  the  peti- 
tioner for  the  payment  ot  a  school  voucher, 
delivered  to  him  by  the  county  superintendent 
of  public  schools,  set  out  all  the  facts  fully. 
Defendants  filed  demurrers  and  a  general  de- 
nial The  demurrers  were  overruled.  Held 
that,  the  plea  of  general  denial  being  a  nuUity, 
under  the  Texas  practice,  and  the  facts  set  out 
entitling  the  petitioner  to  the  writ,  judgment 
should  go  for  him  without  the  offer  of  any  evi- 
dence—Brown V.  Reese,  (Tex.)  489. 

2.  In  Texas,  where  a  general  denial  ia  not  a 
proper  plea  to  a  petition  for  mandamus,  the 
fact  that  the  petition  is  not  sworn  to  does  not 
operate  to  make  that  plea  a  sufficient  answer, 
the  statutes  not  expressly  requiring  a  verifica- 
tion.-Id. 

Manslaughter* 

See  Homicide,  6-10. 

Maniago* 

See  Dimoree;  Husbamd  and  Wife. 

MASTEB  ASTD  SERVANT. 

Master's  liability  to  third  person. 

1.  In  an  action  against  a  railroad  company 
for  killing  a  child,  where  the  defense  was  that 
the  engine  which  Idlled  the  child  was  not  be 


ingttsed  in  defendanfa  business  or  with  its 
knowledge  or  consent,  evidence  that  it  was  * 
being  ran  l^eertain  of  defendant's  men,  to 
take  them  home  to  supper ;  that  it  had  been  so 
used  for  upwards  of  three  months  in  an  open 
and  notorious  manner,  with  the  knowledge  of 
the  yard-master;  that  the  superintendent  had 


seen  it  so  used, and  was  in  apoaition  to  know 
all  about  it,— Is  sollleient  to  justify  the  jurv 
in  finding  that  the  engine  was  being  used  wiia 


the  knowledge  and  consent  of  defendant. — 
RelUy  V.  Hannibal  &  Bt.  J.  &  Co.,  (Ho.)  407. 
Negligenoe  of  master. 

2.  In  an  aotipn  against  a  railroad  company 
for  personal  injuries,  plaintiff  testified  that 
he  was  injured  while  attempting  to  board  a 
moving  freight  train,  in  discharge  of  his 
duties  as  def  endanVs  brakeman,  and.  that  the 
accident  was  caused  by  want  of  the  ordinary 
step  to  the  ladder  by  which  he  attempted  to 
mount,  of  which  defect  he  was  not  aware,  but 
which  he  might  have  seen  had  he  looked.  The 
conductor  and  brakeman  testified  that  plain- 
tiff was  not  in  the  discharge  of  his  duties. 
Others  testified  that  plaintiff  had  been  for- 
ward for  a  drii^  of  water,  and  that  he  had-  so 
stated  after  the  accident  Plaintiff's  phvsi- 
clans  testified  that  plaintiff  told  them  that  he 
was  Injured  In  jimiplng  from  the  engine,  and 
through  no  fault  of  defendant.  No  one  saw 
the  accident.  Held,  that  plaintiff  could  not 
recover.— Missouri  Pac.  Ry.  Co.  v.  Walker, 
(Tex.)  79;!. 

8.  Plaintiff  sued  for  damages  for  the  death 
of  her  husband,  a  brakeman  on  defendant's 
road,  who,  in  the  proper  discharge  of  his 
duties,  was  descending  the  ladder  at  the  end 
of  a  moving  car.  when,  bv  the  breaking  loose 
of  a  hand-hold,  he  was  thrown  under  the  ear 
and  killed.  Held,  that  it  was  not  a  ease  for 
expert  evidence;  and  it  was  error  to  admit 
the  testimony  of  a  carpenter  to  the  effect 
that,  in  his  opinion,  It  would  have  been  dis- 
closed, by  reasonable  inspection,  that  such 
hand-hold  was  not  tightly  fastened  to  the  top 
of  the  car.— Qutrldg©  v.  Missouri  Pac.  Ry. 
Co.,  (Mo.)  476. 

4.  In  an  action  for  injuries  to  an  engineer 
caused  by  the  derailment  of  his  engine,  it  ap- 
peared that  the  ties  were  rotten  at  the  place 
where  the  accident  occurred,  and  that  an- 
other train  passing  over  the  place  a  short 
time  before  nad  caused  the  rails  to  spread. 
Held  that  the  company  was  liable  for  allow- 
ing tne  rotten  ties  to  remain  in  the  track.— 
Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Pettis,  (Tex.)  93.* 

5.  It  is  the  duty  of  a  railroad  company  to 
Inspect  foreign  cars  received  for  transporta- 
tion upon  its  road,  with  reference  to  their 
safety,  just  as  it  Is  bound  to  inspect  Its  own. 
— Outrldge  v.  Missouri  Pac.  Ry.  Co.,  (Mo.)  47S. 

6.  In  a  suit  brought  to  recover  damages  for 
the  death  of  a  brakeman,  caused  by  the  break- 
ing of  a  defective  hand-hold,  it  was  not  neces- 
sary to  state  in  the  pleading  whether  the  al- 
leged defect  which  caused  the  death  was  in 
construction,  or  arose  from  want  of  repair; 
such  defect  being  pointed  out  with  partlcu 
larity.-Id. 

Negligenoe  of  Yice-prineipal. 

7.  Evidence  that  the  seneral  impression 
among  the  men  in  the  stu^  where  plaintiff 
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WM  employed,  was  that  a  oertaia  person  was 
master  mechanic  on  a  oertaln  date,  is  not  ad- 
missible to  proTe  such  fapt. — ^Tezas  Hex.  Ry. 
Ck>.  ▼.  Douglas,  (Tex.)  77. 

8.  To  antnorize  a  reooveiy  for  injaries  sus- 
tained by  a  brakeman  through  the  negligenoe 
of  a  oonduotor,  it  must  be  shown  that  the 
railroad  company  bad  not  eoEeroised  reasona^ 
ble  care  in  the  selection  of  its  conductor.— 
Pilkenton  v.  Gulf,  C.  ^  &  F.  Ry.  Co.,  (Tex.) 
805.» 

Kegligenoe  of  fellow-servants. 

9.  PlaintiiP.  an  engineer,  was  injured  by  the 
derailment  of  his  engine.  It  appeared  that,  a 
short  time  before,  a  train  had  passed  orer  the 
track,  causinff  the  rails  to  spread,  and  this  was 
the  cause  or  the  accident.  Held,  that  the 
spreading  of  the  rails  was  the  proximate 
cause  of  the  accident,  and  the  company  could 
not  escape  liability  by  showing  that  the  em- 
ployes on  the  first  tnUn  were  guilty  of  negli- 
gence in  not  giving  warning  of  the  condition 
of  the  track  in  time  to  prevent  the  accident. 
—Gulf,  C.  &  S.  F.  Ry.  Ck).  v,  Pettis, (Tex.)  «.• 

Contributory  negligence. 

10.  A  charge  containing  a  correct  general 
statement  of  the  law  applicable  to  the  case 
made  by  the  pleadings  m  an  action  against  a 
railroad  company  for  the  killing  of  a  brake- 
man,  but  failing  to  instruct  the  jury  as  to  the 
effect  of  negligence  on  the  part  of  deceased  in 
attempting  to  make  a  coupling,  knowing  the 
tcaok  at  the  place  to  be  in  bad  condition,  fs  not 
error,  when  no  charge  is  asked  presenting  the 
case  in  this  aspect.— Texas  ft  N.  O.  R.  Co.  v. 
Crowder,  (Tex.)  709. 

11.  In  an  action  against  a  railroad  company 
for  negligently  killing  plaintiff's  husband,  it 
appeared  that  deceased,  while  defendant's 
brakeman,  was  killed  in  making  a  "flying 
switch.  ^  The  netltion  alleged  a  rule  of  de- 
fendant prohibiting  ^flying  switches,"  but 
there  was  no  allegation  or  proof  that  deceased 
was  ignorant  of  the  rule.  Held,  that  de- 
ceased knew  of  such  rule.— Pilkenton  V.  Gulf, 
C.  &  S.  F.  Ry.  Co.,  (Tex.)  805.» 

12.  In  an  action  for  injuries  to  an  engineer, 
caused  by  the  derailment  of  his  engine  near  a 
switch,  the  accident  being  caused  by  a  spread- 
ing of  the  rails,  it  appeared  that  the  engineer 
in  passing  the  switch  reduced  the  speed  of  his 
engine  from  20  to  18  miles  per  hour.  Held 
that,  in  the  absence  of  any  rule  fixing  defi- 
nitely the  speed  at  which  trains  could  be  run 
over  switches,  ihe  engineer  was  not  guilty  of 
contributory  negligence.— Gulf,  C.  &  S.  F.  Ry. 
Co.  V.  Pettis,  (Tex.)  93. 

18.  It  appeared  that  the  plaintiff  had  re- 
oeived  the  injury  while  attempting  to  board  a 
moving  tndn.  Jueld  that,  as  plaintiff  was  in- 
jured while  disobeying  a  known  and  reasonar 
Die  rule  of  the  company  provided  for  his 
safety,  he  could  not  recover.— Gulf,  W.  T.  & 
P.  Ry.  Co.  V.  Ryan,  (Tex.)  88.» 

14.  A  refusal  to  charge  that  the  fact  of  the 
suitableness  or  unsuitableness  of  the  instru- 
ment employed  was  to  be  proved  like  any  oth- 
er fact  is  not  error  where  the  issue  is  wheth- 
er the  instrument  was  used  in  a  prudent  man- 
ner.—Texas  M.  Ry.  Co.  V.  Douglas,  (Tex.)  T7. 

16.  An  action  cannot  be  maintained  against 
a  railroad  company  for  injuries  received  by  a 


brakeman  while actlngin  wiUful  tlflobedienee 
of  a  rule  of  the  company  prohibiting  **  flying 
switches.  »*- Pilkenton  v.  Gulf,  C.  &  S.  F.  Ry. 
Co..  (Tex.)  805. 

16.  PlaintilPs  husband,  a  night-watchman, 
with  a  lighted  lantern,  fell  through  a  hatch- 
way of  defendant,  which  it  was  nis  duty  to 
close  when  left  open,  and  was  killed.  Held, 
that  deceased  was  giiilty  of  such  negUgence 
as  precluded  a  recovery.—  Gleason  v.  fbccel- 
sior  Manuf'g  Co.,  (Mo.)  188.« 

Bisks  of  employment. 

17.  Where  it  appears  that  the  deceased  was 
killed  by  falling  through  a  hatchway  which  it 
was  his  duty  to  keep  closed,  and  that  he  knew, 
when  he  entered  into  the  employment  of  de- 
fendant, that  there  were  no  guards  around 
said  hatchway,  he  took  all  risks  incident  to 
the  employment,  and  the  court  erred  in  over- 
ruling defendant's  demurrer  to  the  evidenoe 
and  submitting  the  case  to  the  jury.— Id.* 

MAYHF.M, 

What  oonstitutes. . 

1.  On  an  indictmentf  or  maiming  under  Will- 
son,  Tex.  Grim.  Laws,  §§  876,  877,  declaring 
that  **to  maim  is  willfully  and  maliok>usly  to 
cut  off  or  otherwise  deprive  a  person  of  the 
hand,  arm,  finser, "  etc.,  it  appeared  that  de- 
fendant kicked  D.  on  the  arm  while  his  thumb 
was  in  one  B.'s  mouth,  whereby  a  portion  of 
the  thumb  was  torn  oil.  Heldy  that  it  was  a 
question  for  the  jury  whether  the  offense  had 
been  committed.— Bowers  v.  Btate,  (Tex.)  247. 

2.  While  defendant  and'E.,  in  pursuance  of 
an  agreement  between  them,  were  attempting 
to  whip  oneD..  the  letter's  thumb  got  in  B.'s 
mouth,  and  defendant  kicked  him  on  the  amu 
knocking  his  thumb  from  B.'s  mouth,  and 
tearing  off  a  portion  of  it.  HeUl,  that  it  was 
a  question  for  the  jury  whether  defendant 
was  guilty  of  willfully  and  maliciously  depriv- 
ing D.  of  his  thumb.— Id. 

8.  On  an  indictment  for  maiming  by  '^will- 
fullv  and  maliciously"  depriving  a  person  of 
his  thumb,  it  is  error  to  reject  any  evidenoe 
tending  to  show  that  the  injury  was  not  inr 
flioted  willfully  or  maliciously.— Id. 

MECHANICS'  UENS. 

Property  subject  to. 

In  Arkansas,  a  laborer's  lien  exists  only  for 
work  performed  in  producing  the  property 
against  which  it  is  sought  to  be  enforced. 
Hence,  a  mechanic's  lien  for  work  in  moving 
and  repairing  a  saw-mill  cannot  be  enforced 
against  lumber  manufactured  in  the  fflUL— 
RusseU  V.  Painter,  (Ark.)  85. 


See  JDeecZ,  18. 


Merger. 


MOBTOAGES. 

See,  also.  Chattel  Mortgages* 
Foreclosure,  see  Equity^  8. 

What  oonstitutes. 
1.  Where  lands  are  conveyed  by  a  railway 
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oompanv  to  trustees  for  the  sole  benefit  of  the 
stockholders  named  in  the  schedule  to  the 
deed,  in  proportion  to  the  amounts  due  each 
of  them,  as  appeared  by  the  sums  attached  to 
their  several  names,  such  deed  containing  no 
words  of  defeasance,  and  no  direction  as  to 
how  the  trust  should  be  executed,  or  the  prop- 
erty conveyed  used  by  the  beneficiaries,  the 
trustees  take  an  absolute  title,  and  the  deed 
cannot  be  considered  in  the  light  of  a  mort- 
gage.—Catlett  V.  Starr,  (Tex.)  »44. 

2.  In  trespass  to  try  title,  where  defendant 
claims  that  a  deed  to  plaintifPs  by  defendant 
and  her  husband  was  m  fact  a  mortgage,  an 
instruction  that,  if  a  certain  deed  was  to  se- 
cure an  indebtedness,  and,  if  it  was  found  that 
the  grantor  had  a  right  to  ** defeat**  the  sale 
by  a  payment,  the  deed  must  be  considered  a 
mortgage,  was  properly  refused,  as  it  might 
be  "defeated, "  if  the  transaction  had  been  a 
conditional  sale.~Miller  v.  Yturria,  (Tex.) 
206. 

8.  It  is  the  duty  of  a  court  to  construe  writ- 
ten instruments,  and  where  such  instruments 
constitute  an  absolute  sale  of  property  to  a 
grantee,  and  a  conditional  sale  by  him  back  to 
the  grantors,  it  is  for  the  court  to  decide  the 
effect  of  such  conveyances,  and  instruct  the 
jury  accordingly.— Id. 

4.  To  establish  that  an  absolute  deed  is  a 
mortgage,  the  burden  rests  upon  the  one  as- 
serting It  to  be  so,  and  the  proof  must  be  clear 
and  certain ;  but  it  is  error  for  the  court  to 
state  that  this  can  only  be  established  by 
"clear  and  convincing  proof.  "—Id. 

6.  Where  there  is  evidence  that  a  convey- 
ance of  land  was  Intended  merely  to  secure  a 
debt,  the  land  to  be  reoonveyed  upon  payment 
of  the  debt,  the  question  as  to  whether  such 
an  arrangement  was  made  is  for  the  jury  un- 
der proper  instructions. — UUman  v.  Jasper, 
(Tex.)  763.* 

Mortgageable  interest. 

6.  Where  a  person  leases  land  for  a  definite 
period,  the  lease  providing  that  he  may  pur- 
chase the  property  at  any  time  before  its  ex- 
piration, the  interest  acquired  under  it  may 
be  mortgaged  under  Qen.  St.  Ky.  c.  68,  art.  1, 
$  6,  providing  that  "any  interest  in  or  claim 
to  real  estate  may  be  disposed  of  by  deed  or 
will  in  writing.  "—Bank  of  Louisville  v.  Bau- 
miester,  (Ky.)  170. 

Lien — Priorities. 

7.  A  mortgage  given  on  real  estate  in  which 
the  only  interest  of  the  mortgagor  is  a  con- 
tract to  purchase,  attaches  to  the  freehold, 
and  is  prior  to  a  mortgage  given  after  the 
mortgagor  had  obtained  a  deed  to  the  land.— 
Id. 

8.  Where  one  mortgages  a  lot  to  which  he 
has  no  title,  except  an  option  to  purchase,  and 
with  the  proceeds  erects  a  warehouse  thereon, 
and  afterwards  obtains  title  and  gives  a  sec- 
ond mortgage,  the  warehouse  was  subject  to 
the  lien  of  the  first  mortgage,  and  the  second 
mortgage  did  not  attach  to  it.— Id. 

Becording. 

9.  An  agreement  signed  by  the  beneficiaries 
of  a  deed  of  trust,  given  to  secure  them  as 
sureties  on  a  recognizance,  that  they  will  not 
foreclose  except  upon  actual  loss  oy  a  for- 


feiture of  the  reoogniianoe,  materially  ohangM 
the  terms  of  the  deed  of  trust,  and  must  be 
recorded,  under  the  provisions  of  Rev.  St.  Mo. 
§  693,  which  provides  that  eveir  instrument 
in  wiitiBg  that  convevs  or  affeote  real  estate 
must  be  recorded.— Munson  v.  Ensor,  (Ho.) 
108. 

Bights  of  mortgagors. 

10.  In  trespass  to  try  title,  the  purchaser  at 
a  mortgagee's  sale  Is  entitled  to  judgment  for 
the  land  without  paying  the  mortgagor  for 
improvements.— Neal  v.  Hamilton.  (Tex.)  6*3. 

11.  A  conveyance  of  real  estate  by  two  joint 
owners  for  the  purpose  of  dischargmg  a  loint 
mortgage  on  the  lot  given  to  secure  a  debt  of 
one  of  them  cannot  be  set  aside  at  the  suit  of 
the  other  as  induced  by  a  fraudulent  oral 
promise  of  the  grantee  to  convey  to  him  an 
adjoining  lot.  where  the  first-named  joint 
grantor  does  not  join  in,  but  opposes,  the  re- 
tion.— Humpkey  v.  Norris,  (Ky.)  888. 

Bights  of  mortgagees. 

12.  A  mortgagee  in  possession  is  only  ac- 
countable for  the  rents  actually  received,  un- 
less Kuilty  of  fraud  or  negligence,  and  is  not 
entitled  to  compensation  for  his  own  services; 
but  reasonable  pay  to  an  agent  for  taking  cavB 
of  the  mortgaged  property  may  be  allowed. — 
Turner  v.  Johnson.  (Mo.)  570. 

IS.  D.  mortgaged  certain  lands  to  which  he 
had  no  title.  Subsequently  he  acquired  tiUe, 
and  sold  to  a  party  through  whom  plaintiff,  as 
administratrix,  claims  tiUe.  The  mortgage 
was  afterwards  foreclosed,  and  the  lands  sold 
by  sheriff's  sale  to  parties  through  wh<un  de- 
fendant claims.  Held,  that  the  tiUe  acquired 
by  D.  subsequently  to  the  execution  of  the 
mortgage,  but  prior  to  its  foreclosure,  became 
subject  to  sale  under  the  mortgage;  and  that 
the  subsequent  purchaser,  with  notice  of  the 
mortgage,  has  no  better  title  than  the  mort- 
gagor.—Cockrill's  Adm'x  V.  Bane,  (Mo.)  4tiO. 

Payment  and  release. 

14.  Plaintiff  indorsed  notes,  secured  by  a 
mortgage  ^ven  by  a  corporation,  to  her  son 
to  enable  him  to  raise  money  for  the  company. 
Afterwards  the  company  made  a  new  loan  at 
a  bank,  and  gave  a  new  mortgage,  and  the 
bank,  with  the  knowledge  of  the  representa- 
tives of  the  plaintiff,  ap^ied  part  of  the  pro- 
ceeds to  pay  the  first  loan,  ana  discharged  the 
first  mortgage.  Held,  in  an  action  to  set  aside 
the  satisfaction,  that  the  bank  was  fully  au- 
thorized to  enter  the  discharge.— Douglass  r. 
Douglass  Bagging  Co.,  (Mo.)  280. 

Bedemption. 

15.  In  an  action  to  redeem  from  a  mortgage 
and  a  sale  to  the  mortgagee,  under  a  prior 
deed  of  trust,  it  appeared  that  plaintiLff  bad 
been  in  default  for  many  years  on  the  mort- 
gage debts,  and  that  defendant  purchased  and 
went  into  possession  at  the  urgent  solicitation 
of  plaintiii.  Held,  that  costs  are  taxaUd  to 
plMntiff.— Turner  V.  Johnson,  (Mo.)  570. 

MXTinCIPAL  COBPOBA- 
TIONS. 

See,  also,  CounUea;  Highways;  Schools  oand 
SchoolrDlstricts. 
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Amendment  of  charter,  see  CotuMtutlonal 
Law,  la 

Ordinances. 

1.  Rev.  8t  Mo.  1879,  %  4948,  relating  to  oitj 
ordinances,  provides  that  "no  bill  shall  be- 
come an  ordinance  until  the  same  is  signed  by 
the  president  of  the  board  of  aldermen  and  the 
major,"  and  section  4965  provides  that*' the 
mayor  shall  preside  at  all  meetings  of  the 
toird  of  aldermen.  **  Hef  d,  that  an  ordinance 
which  has  been  signed  by  the  mavor  as  such, 
and  not  by  him  as  ex  ojficto  president  of  the 
board  of  aldermen,  is  valid.— Becker  v.  City 
of  Washington,  (Mo.)  991. 

3.  The  failure  to  set  out  in  an  ordinance  the 
specifications  for  work  to  be  done  under  it, 
where  reference  to  them  is  on  file  in  the  office 
of  the  clerk,  will  not  affect  the  validity  of  the 
ordinance. — ^Id. 

S.  A  general  allegation  in  a  petition  that  an 
ordinance  has  been  duly  passed  is  sufficient 
without  alleging  that  every  antecedent  act 
requisite  to  its  legal  passage  has  been  done. 

Befectiye  drains  and  sewers. 

4.  In  an  action  against  a  city  for  damages 
to  plaintiffs  proi)erty,  occasioned,  during  a 
heavy  rain,  by  the  alleged  negllsence  of  the 
city  m  the  care  of  its  streets,  where  the  in- 
structions given,  taken  together,  measure  the 
duty  of  the  city  by  a  curbing  and  guttering 
sufficient  to  carry  off  all  ordinary  rain-falls 
without  injury  to  plaintilTs  property,  it  is  not 
error  to  refuse  to  mstruct  the  jury  to  find  for 
plaintiff  if  defendant,  by  Its  negligence,  con- 
tributed to  the  damage,  even  though  caused 
by  the  act  of  Gk)d.— Haney  v.  City  of  Kansas, 
<Mo.)  417.» 

5.  In  an  action  against  a  city  for  damages 
occasioned  by  an  overflow  of  water  durlnjg^  a 
heavy  rain,  evidence  being  introduced  te&dmg 
to  disprove  all  the  allegations  of  the  com- 
plaint, the  court  properly  refused  to  instruct 
the  jury,  in  substance,  to  find  for  plaintiff, 
unless  they  believed  the  damage  was  caused 
by  the  sole  and  proximate  act  of  Gk>d.— Id. 

Public  ImproTements. 

6.  A  citizen,  as  such,  cannot  maintain  an 
action  to  prevent  a  city  from  erecting  a  pub- 
lic building  on  an  open  square,  unless  it  ap- 
pear that  ne  would  be  injured  thereby  in 
some  way  peculiar  to  himself.— City  of  San 
Antonio  v.  Stomburg,  (Tex.)  764.» 

7.  The  right  of  a  private  citieen  to  prevent 
A  city  from  erecting  a  building  upon  a  public 
square  is  not  such  an  inherent  right  as  to  be 
governed  by  the  old  Spanish  laws  under  which 
the  municipality  was  established,  but,  the  com- 
mon law  having  been  adopted  in  the  state,  its 
principles  will  govern. — la. 

8.  A  city  cannot  make  such  alterations  in 
the  grade  of  its  streets  as  to  injure  private 
property,  without  making  just  compensation 
therefor,  under  Const.  Mo.  art.  9,  %  21,  provid- 
ing that  private  property  shall  not  be  dam- 
aged for  public  use  without  just  compensa- 
tion.—Sheehy  V.  Kansas  City  Cable  By.  Co., 
(Mo.)  579. 


Fiscal  management  —  Appropria- 
tions. 

9.  Act  Ky.  March  21. 1870,  amended  section 
9,  act  Januarv  12, 1860,  so  as  to  appropriate 
tne  fines  ana  forfeitures  recovered  in  the 
name  of  the  commonwealth  to  the  board  of 
trustees  in  the  town  of  Harrodsburg,  to  be  by 
them  expended  on  public  improvements,  ana 
also  legalized  any  previous  appropriation  of 
such  funds  by  the  trustees  consistent  with 
the  terms  of  this  acL  and  not  iuconsistent 
with  the  terms  of  section  9  of  the  act  of  1860, 
which  appropriated  such  funds  to  the  com- 
mon schools.  Helck  that  the  act  of  1870  did 
not  legalize  any  previou3  appropriation  of 
such  money  to  any  other  purposes  than  that 
of  the  support  of  the  common  schools.— Board 
of  Trustees  V.  Harrodsburg  Educational  Dist., 
(Ky.)  312. 

Payment  of  judgments* 

10.  A  creditor,  having  a  judgment  against 
a  dty  authorised  by  tne  constitution  of  its 
state  to  levy  sufficient  taxBS  to  pay  all  legal 
debts,  is  entitled  to  a  mcmdamus  to  eompel  a 
sufficient  levy  to  pay  such  judgment ;  and  the 
fact  that  there  are  certain  uncolleoted  taxes 
levied  for  creditors  generally  does  not  limit 
the  right  of  such  creditor  to  a  pro  rcUa  pay- 
ment from  such  funds.— Voormes  v.  City  of 
Houston,  (Tex.)  679. 

Power  to  tax. 

11.  Const.  Tex.  art.  11,  %  6,  which  author- 
izes cities  to  levy  taxes  necessary  ^to  pay  the 
interest,  and  provide  a  sinking  fund,  to  sat- 
isfy any  Indebtedness  heretofore  legally  un- 
dertaken, "  has  ref erenoe  to  debts  existing  at 
the  adoption  of  the  constitution ;  and  a  city 
may  levy  any  tax  neoessary  thus  to  provide 
for  such  a  debt,  though  its  charter  limits  its 
taxing  power  to  2  per  cent,  od  'uatorem.—Id. 

12.  Ck>nst.  Tex.  art.  11,  §  6,  authorizing  cit- 
ies to  levy  any  tax  necessary  **to  pay  the  in- 
terest, and  provide  a  sinking  fund,  to  satisfy 
any  indebtedness  heretofore  legally  under- 
taken. **  has  reference  to  debts  ensting  at  the 
adoption  of  the  constitution,  and  is  not  af- 
fected, as  to  such  debts,  by  section  5,  limiting 
the  taxing  power  of  cities  to  2W  per  cent.,  the 
latter  secuon  controlling  only  debts  oon- 
traoted  after  its  adoption,— Id. 

NEGUaBNCOa. 

Accidents  at  railroad  crossings,  see  IUMn>ad 
Companiesy  6-12. 

Contributory  negligence,  see  Master  cmd 
Servant,  10-17. 

Damages  to  goods  shipped,  see  CarrierSj  1, 2. 

Defective  sewers,  see  MunicipcU  Corporor 
tiof»,4,5. 

Injuries  to  passengers,  see  Carriera^  8-11; 
liail/raad  Companieaj  7. 

to  servants,  see  Ma8ter  cmd  Servant,  2-9. 

In.  transmitting  dispatches,  see  Telegraph 
Companies^  2,  3. 

Stock-killing  cases,  see  HailroaA  Compa- 
nies, 21. 

Dangerous  premises. 

1.  In  an  action  for  injury  caused  to  the 
goods  in  plaintifTs  store  by  negligence  in 
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tearing  down  the  walls  of  defendant's  adjoin- 
ing building,  an  instrnction  charging  that  if 
defendant  owned  the  adjoining  building,  and 
knew  its  wtdls  to  be  unsafe,  and  "knew,  or  by 
the  exercise  of  reasonable  care  might  have 
learned,  that  persons  were  engaged  m  taking 
down  said  walls,  then  defendant  is  liable  for 
such  damage  to  plaintiff  as  resulted  to  him  by 
reason  of  the  carelessness  or  negligence  of 
said  persons  so  engaged  in  taking  down  said 
walls, "  is  erroneous,  as  assuming  that  dam- 
age resulted  to  plaintiff,  and  that  the  persons 
tearing  down  the  walls  were  careless  or  neg- 
ligent—Stone V.  Hunt,  TMo.)  481. 

2.  In  such  case*  an  instruction  ohargin&[ 
that  if  defendant  ''suffered  and  permitted 
third  persons  to  go  upon  said  walls,  and  if,  in 
consequence  of  the  acta  of  such  third  persons, 
the  walls  were  thrown  upon  the  building  oc- 
cupied by  plaintifC,  and  plaintiff's  property 
injured,  defendant  will  be  liable  in  this  ac- 
tion, "  is  erroneous,  beoause  XM>t  atating  that 
such  acts,  in  order  to  make  defendant  liable, 
must  be  negligent  acts.— Id. 

8.  Where  plaintiff  visits  defendant's  oil- 
mill  <m  business  of  hisown,  and,  asking  to  see 
an  employe,  is  directed  to  the  oil-room,  and 
goes  into  another  room  in  search  of  hioi, 
where  he  steps  upon  a  pile  of  seed,  and  his 
foot  sinks  down  into  an  ordinary  revolving 
seed-conveyer  under  the  floor,  and  is  injured, 
heldy  the  evidence  does  not  show  negligence 
on  the  part  of  defendant  to  support  a  verdict 
for  damages.— Galveston  Oil  Cx>.  v.  Morton, 
(Tex.)  756,» 

Contributory  negligence. 

4.  Where  the  mother  set  a  cup  of  bread  and 
milk  before  a  chUd  16  months  old,  and  went 
into  an  adjoining  room  to  strain  milk,  and  the 
child  wandered  out  of  the  house  upon  a  rail- 
road track,  and  was  killed,  it  is  for  the  jury 
to  say  whether  she  was  guiity  of  contributory 
negligence.— Reilly  v.  Saonibal  &  St.  J.  R. 
Ck).,  mo.)  407. 

6.  Evidence  of  contributory  negligenoe  is 
inadmissible,  when  the  answer  consists  sim- 
ply of  a  general  denial.— Stone  v.  Hunt,  (Mo.) 
481. 

0.  The  doctrine  of ''comparative  negligence** 
is  not  recognized  in  Missouri. — Hurt  v.  St. 
Louis,  I.  M.  &  S.  Ry.  Co.,  (Mo.>«l,  5, 

Pleading. 

7.  In  an  actipn  to  recover  damages  for  over- 
flowing lands,  averments  in  the  petition  as  to 
the  flooding  of  adjoining  lands,  at  the  same 
time,  belonging  to  other  persons,  should  be 
stricken  out  as  irrelevant.— Sabine  &  E.  T. 
Ey.  Co.  V.  Broussard,  (Tex.)  874. 

8.  In  an  action  for  negligently  causing 
death,  it  Is  not  neoesary  to  allege  that  deceased 
was  in  the  exercise  of  due  care,  or  without 
fault.  It  is  for  the  party  relying  upon  negli- 
gence to  allege  and  prove  it.— O'Connor  v. 
Missouri  Pac.  Ry.  Co.,  (Mo.)  106.« 

InstruotionB. 

9.  If  part  of  the  charge  lays  down  a  correct 
rule  of  law  as  to  what  degree  of  care  would 
excuse  defendant  from  uabilitv  for  negli- 
gence, and  there  is  nothing  in  the  record  to 
show  that  the  jury  were  misled  by  the  charge 
as  a  whole,  the  giving  of  such  part  is  not  er- 


ror, although  the  exercise  of  a  less  degree  of 
care  on  the  part  of  defendant  would  have  dis- 
charged him,  where  defendant  has  failed  to 
ask  for  a  charge  upon  that  subject.— Sabine  St 
B.  T.  Ry.  Co.  V.  Wood,  (Tex.)  873. 

NEGOTIABIiE  INSTBTT- 
MENT8. 

Interlineation,   see   AUeraMon  of   Jnnn&' 
mentBt  2. 

BenewaL 

1.  Plaintiffb  held  a  joint  note  against  de- 
fendants, one  of  whom  deposited  with  plain- 
tiffs tax  moneys  collected  by  him,  a  portion  of 
which  plaintiffs  applied  in  pavment  of  the 
note.  The  defendant  making  the  deposit  ob- 
jected to  such  application,  and  refused  to  re- 
ceive the  note;  but  he  afterwards  accepted 
from  plaintiffs  a  loan  for  the  amount  of  such 
note,  giving  a  new  note  thienfor,  which  plain- 
tiffs accepted.  Held,  the  first  note  is  dis- 
charged, and  the  joint  makers  cannot  be  held 
thereon,  even  though  defendant  graving  the 
new  note  is  insolvent.~Boyd  v.  Bell,  (Tex.) 
667. 

2.  A  party  signing  as  surety  a  note  renew- 
ing one  wherein  he  is  a  joint  maker  is  so  ben- 
eflted  by  the  new  note  as  to  render  his  estate, 
in  equity,  liable,  upon  his  decease,  for  the  pay- 
ment thereof.— Id. 

Indorsement. 

S.  A  draft  indorsed,  ''Pay  Ball,  Hutchinga 
&  Co.  or  order,  for  account  of  Bank  of  Cle- 
burne, ^  was  by  said  firm  stamped  in  printed 
letters,  *'Paid,"  with  the  firm  name  thereto 
attached.  HelcU  that  this  was  a  mere  ac- 
knowledgment tnat  the  draft  had  been  paid  to 
thena,  and  did  not  render  them  liable  as  In- 
dorsers  of  the  paper.— -Vogel  v.  Ball,  (Tex.) 
101. 

Actions  on. 

4.  Though  the  pleadings  did  not  put  in  is- 
sue the  handwritmg  of  the  body  of  the  notes, 
testimony  of  an  expert,  based  on  a  comparison 
of  the  handwriting  in  the  notes  with  that  of 
letters  written  by  the  maker,  that  the  notes 
were  not  written  by  the  maker.  Is  admissible, 
after  evidence  on  the  part  of  plaintiff  that  the 
notes  were  written  by  the  maker.— Wagoner 
V.  Ruply,  (Tex.)  80.» 

5.  Under  a  plea  of  non  est  factuMt  testimo- 
ny of  an  expert  that  the  body  of  the  notes 
sued  on  and  letters  written  by  the  paveeweie 
in  the  same  handwriting  is  admisuble  where 
the  payee  and  other  witnesses  had  testified 
that  the  notes  were  written  by  the  maker. 
-Id. 

6.  In  an  action  on  a  note,  the  execution  of 
which  was  denied,  the  payee  testified  that  the 
maker  borrowed  the  money  for  a  certain  in- 
vestment. JSetd,  that  testimony  that  he  nev- 
er made  such  an  investment  was  admissible. 
—Id. 

NEW  TRTATi. 

See  Homicide,  37. 

In  criminal  cases,  see  CrimSfnal  LaWt  90l 
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Argnment  of  ecmnflel. 

1.  An  allusion  by  an  attorney,  in  bifl  ad- 
dreBs  to  the  jury,  to  the  fact  that  he  and  hia 
client  had  "^  fought  shoulder  to  shoulder  in  the 
late  war, "  was  not  calculated  to  prejudice  the 
jury.— Gulf,  C  AS.  P.  Ry.  Co.  v.  Coon,  (Tex.) 
402. 

2.  The  use,  in  argument,  of  alleged  improp- 
er language,  which  was  immediately  retract- 
ed by  counsel,  and  withdrawn  from  the  jury, 
is  noground  for  reversaL— Sinclair  v.  Stan- 
ley, (Tex.)  511. 

Ezcessiye  damages. 

8.  It  is  an  invasion  of  the  rights  of  a  jury 
for  a  judge  to  require  a  remittitur  of  a  certain 
sum  as  a  condition  of  his  overruling  a  motion 
for  a  new  trial  on  the  ground  of  excessive 
damages,  and  his  only  course  is  to  grant  anew 
trial.— Gulf,  C.  &  8.  F.  By.  Co.  v.  Coon,  (Tex.) 
493.» 

Newly-discovered  evidence. 

4.  PlaintifT,  in  an  action  for  injuries  re- 
ceived on  defendant's  railroad,  testified,  on 
cross-examination,  that,  if  he  made  certain 
statements  sworn  to  by  his  physicians,  he  was 
out  of  his  right  mind  at  the  time.  There  was 
nothing  in  his  petition  as  to  his  being  out  of 
his  mind;  and  defendant,  thus  surprised,  was 
not  prepared  to  disprove  it.  Held  that,  such 
statements  being  material  to  the  case,  defend- 
ant, on  discovering  proof  of  plaintifTs  sanity 
at  the  time,  was  entitled  to  a  new  trial  on  the 
ground  of  newly-discovered  evidence.— Mis- 
souri Pao.  Ry.  Co.  v.  Walker,  (Tex.)  791.» 

5.  Where  the  testimony  oiiered  in  support 
of  a  motion  for  new  trial  is  merely  cumu- 
lative, and  is  of  such  a  character  that  the  trial 
court  would  have  been  justified  in  concluding 
that  by  the  exercise  of  ordinary  care  the  evi- 
dence could  bave  been  obtained  at  the  first 
trial,  the  motion  is  properly  overruled ;  espe- 
cially where  it  does  not  appear  what  diligence 
was  used  to  secure  the  testimony  in  time. — 
Sabine  &  B.  T.  Ry.  Co.  v.  Wood,  (Tex.)  872.* 

6.  Where  the  testimon  v  upon  which  a  mo- 
tion for  a  new  trial,  on  the  ground  of  newly- 
discovered  evidence,  is  based,  is  uncertain  by 
reason  of  the  doubtful  character  of  the  wit- 
ness, or  of  contradiction,  or  is  merely  cumu- 
lative, the  motion  should  be  denied.— Mercer 
V.  Mercer's  Adm'r,  (Ky.)  807.* 

OFFICE  AND  OFFICES. 

See,  also.  Clerks  of  Cowrt;  Judge;  Shferiffs 
and  Constables. 

EUgibillty. 

1.  The  residence  of  a  consul  in  a  foreign 
country,  on  account  of  his  official  duties  as 
such,  does  not  change  his  domicile  so  as  to  dis- 
qualify him  from  holding  office  upon  his  re- 
turn.—Wheat  V.  Smith,  (Ark.)  161. 

Action  to  determine  title. 

2.  The  jurisdiction  of  the  circuit  court  in  ac- 
tions brought  under  Code  Civil  Proc.  Ark.  c. 
12,  (Mansf.  Dig.  c.  151,  §  6466,)  providing  that, 
whenever  a  person  usurps  an  office  or  fran- 
chise to  which  he  is  not  entitled  by  law,  an  ac- 
tion at  law  may  be  instituted  against  him, 

V.78.W.— 62 


either  by  the  state  or  the  party  entitled  to  the 
franchise,  is  not  affected  by  Acts  1875,  (Mansf. 
Dig.  S  27^,)  giving  the  county  court  exclu- 
sive jurisdiction  in  the  matter  of  election  con« 
tests.— Id. 

8.  An  officer  holding  over  is,  as  against  one 
elected  to  the  office,  but  who  has  not  quali- 
fied, a  usurper  withm  the  meaning  of  Code 
CivU  Proc.  Ark.  (Mansf.  Dig.  c.  151,  S  6466,) 
providing  a  remedy  against  a  usurper  in  office. 

—Id. 

4.  In  proceedings  imder  Code  Civil  Proc. 
Ark.  c.  12,  (Mansf.  Dig.  c.  151,)  providing  a 
remedy  at  law  against  usurpers  in  office,  the 
right  of  trial  by  jury  does  not  exist— Id. 

Ordinance. 

See  MwfUcipal  Corporations,  1-41. 

PABEITT  AND  CHILD. 

Custody  of  child. 

In  habeas  oorvus  by  the  father  for  the  cufl* 
tody  of  his  ohild  four  and  a*half  years  old,  it 
appeared  that  the  child's  mother  died  shortly 
after  its  birth ;  that  plaintiff's  daughters  were* 
then  too  young  to  rear  it,  and  at  the  funeral- 
services  of  the  mother  the  pastor,  at  the  in^ 
stance  of  plaintiff,  appealed  to  those  present 
to  find  a  home  for  the  diild ;  that  def endant'» 
wife  took  it  home  when  it  was  only  three  day» 
old  and  treated  it  as  one  of  her  own,  and  that 
plaintiff's  daughters  had  grown  to  woman- 
hood, and  he  could  provide  a  home  for  the 
child.  Held,  that  though  plaintiff  was  a  moral 
man,  and  worthy  to  assume  the  education  and 
control  of  his  child,  vet  as  the  court  found  the 
advantMpes  to  an  infant  of  tender  years  were 
with  defendant's  family,  the  judgment  of  the 
court  continuing  the  present  status  would  not 
be  reversed.— Washaw  v.  Gimble,  (Ark.)  889. 

PABTIES. 

To  deed,  see  Otuirdian  and  Ward. 
Necessary,  see  Husband  and  Wife,  13;  Pu2k 
VicLaoids,  20. 

Necessary  parties. 

1.  In  an  action  to  have  a  deed  of  trust  de- 
clared a  prior  lien,  the  trustee  is  not  a  neces- 
sary party  to  the  action.— Rogers  v.  Tucker. 
(Mo.)  4U. 

Waiver  of  defect. 

2.  Plaintiff  died  pending  an  action  to  have 
a  certain  deed  of  trust  given  him  declared  a 

Srior  lien.  The  amended  petition  set  out  the 
eath  of  the  former  plaintiff,  and  that  the 
present  plaintiffs  were  his  only  heirs  at  law. 
Held^  that  the  defect  of  failure  to  make  the 
administrator  a  party,  appearing  on  the  face 
of  the  petition,  was  waived  by  failing  to  de- 
mur.—id, 

PABTITION. 

Allotment. 

1.  Where  it  was  proven  that  commissioners 
had  been  appointed  to  allot  certain  property 
described  in  a  will,  and  had  reported  their  do- 
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ingB  to  the  oourt,  and  the  division  so  made 
had  been  aoquieaoed  in  for  10  years  or  more 
by  all  the  devisees,  although  there  vras  no 
record  of  the  division,  the  allotment  will  not 
be  disturbed)  in  the  absence  of  evidence  show- 
ing it  to  have  been  unjust.— Caudill  v.  Caudill, 
(Ky.)  546. 

Effect  of  decree. 

2.  The  purchaser  on  execution  of  an  inter- 
est  in  premises,  who,  being  a  party  to  a  par- 
tition suit  as  to  them,  fails  in  his  answer  to 
set  up  his  interest,  and  ha  vine  received  his 
sheriiTs  deed  before  conflrmatTon  of  the  sale, 
makes  no  motion,  but  consents  to  the  decree, 
cannot  thereafter  claim  anything  by  virtue  or 
said  deed.  Following  Bobb  v.  Graham,  1  8. 
W.  90.— Bobb  V.  Gilmoie,  (Mo.)  & 

PABTNEBSHIP. 

Garnishment  of  partner,  see  Qti/rnitihmentt  1. 

What  constitates. 

1.  Defendant  aiui  A.  made  an  amement, 
by  which  defendant  was  to  furnish  a  room 
and  groceries  for  a  saloon,  to  be  run  by  and 
in  the  name  of  A.,  he  receiving  one-third  and 
defendant  two-ihiids  of  the  inroflts.  Plaintiff 
sold  them  goods,  regarding  defendant  as  head 
of  the  firm,  and  charging  them  to  A.  ifcld, 
that  as  to  plaintiff  they  were  i>artners,  in  the 
absence  of  proof  that  he  knew  of  their  con- 
tract, and  gave  credit  alone  to  A.-~Howe  v. 
Dupovster,  (Ky.)  627. 

2.  A  person  who  employs  another  as  Ms 

Et  in  a  particular  business,  and  agrees  to 
him  a  part  of  the  net  profits  as  a  salary, 
not  thereby  make  him  his  partner.  Buz- 
ard  V.  Bank,  2  6.  W.  Rep.  54,  fOUowed.— Mis- 
souri Pac.  Ry.  Co.  v.  Johnson,  (Tex.)  888.* 

Evidence  oL 

8.  The  declarations  of  admitted  members  of 
a  firm  that  certain  other  persons  were  mem- 
bers of  the  lirm  are  inadmissible  to  prove 
them  partners,  when  made  in  their  absence, 
and  without  any  authority  or  consent.— Wallis 
V.Wood,  (Tex.)  852. 

4.  The  admissions  of  parties  that  they  were 
members  of  a  firm  is  competentevidence  to  be 
considered  by  the  juiy  in  connection  with 
other  evidence  as  to  partnership.— Id. 

5.  Partnership  cannot  be  proved  by  general 
reputation.— Id. 

IiiabilitieB  inter  se. 

6.  In  an  action  on  notes  executed  by  defend- 
ant to  plaintiff's  intestate,  it  appeared  that 
he  and  defendant  were  partners  in  the  sale  of 
mules,  and  defendant's  share  of  the  profits, 
which  he  pleaded  as  an  offset,  exceeded  the 
amount  due  on  the  notes.  Plaintiff's  intestate 
sold  the  mules,  and  took  the  sale-notes  and 
securities  in  his  own  name.  Held,  that  this 
was  a  conversion  of  the  partnership  effects, 
and  plaintiff's  intestate  was  liable  to  the  de- 
fendant for  his  share  of  the  profits. — Eldelen 
V.  Hagan's  Adm'r,  (Ky.)  251. 

Iiiabillty  to  creditors. 

7.  Persons  not  in  fact  members  of  a  firm, 
but  representing  themselves  as  such  are  not 
liable  to  crcMlitors  of  the  firm,  uninformed  of 


such  remresentatioDa  when  the  credit  was 
given.—WalUs  v.  Wood,  (Tex.)  852. 

Actions. 

8.  Where  an  action  at  law  has  been  brousht 
by  one  partner  against  anothex,  which  acnon 
has  been  transferred  to  a  court  of  equity,  re- 
ferred to  a  commissioner  for  a  settlement  of 
the  partnership,  an  account  taken,  and  a  set- 
tlement made,  it  is  too  late  to  raise  the  ques- 
tion of  the  right  of  plaintiff  to  bring  the  ao- 
tion  in  the  mode  adopted.— Sqular  v.  Ford, 
(Ky.)  152. 

9.  A  sworn  plea  denying  partnership  is 
equivalent  to  a  denial  of  authority  to  execute, 
as  to  one  not  signing  the  instrument  sued  on. 
—Wallis  V.  Wood,  (Tex.)  852. 

10.  An  instruction  that  the  fact  that  a  mem- 
ber of  the  firm  sued  was  not  called  to  prove 
that  certain  defendants  were  not  members  of 
the  firm  would  not  authorize  the  jury  to  infer 
that  they  were  partners,  is  a  charge  npon  the 
weight  of  the  e?idenoe,  and  fialmilated  to  mis- 
lead the  jury.-^Id. 

PAYMENT. 

See,  also,  Accord  and  SatUfactUm. 

What  oonstitates. 

1.  In  an  action  on  account  it  is  no  defense 
that  a  note  has  been  given  covering  the  ac- 
count in  suit,  unless  it  appears  that  the  note 
was  given  in  payment  of  the  account,  or  that 
the  time  of  payment  was  to  be  extended. — 
Pendergrass  v.  Hellman,  (Ark.)  182. 

Application. 

2.  A  running  account  was  settled  by  the 
debtor  giving  his  note  for  the  amount  due. 
Thereafter  the  creditor  continued  to  supply 
him  with  roods  on  general  aooountj  and  the 
debtor  made  payments  sufficient  to  discharge 
the  note,  but  they  were  not  appropriated  to 
the  payment  of  any  specific  part  of  the  indebt- 
edness. Prior  to  the  execution  of  the  note, 
and  while  part  of  the  indebtedness  included 
in  it  existed,  the  debtor  made  a  parol  gift  of 
lands  to  his  daughters,  who  took  possession, 
and  made  improvements.  Heldy  that  the  pay- 
ments would  be  applied  on  the  debts  first  In 
time  which  were  included  in  the  note  and 
that  the  creditor  could  not,  after  the  debtor 
become  insolvent,  apply  the  payments  on  the 
general  account,  and  attach  the  lands  donated, 
in  a  suit  against  the  debtor  on  the  note.— WU- 
lis  V.  Mclntyre,  (Tex.)  594.* 

8.  In  an  action  to  recover  profits  arifltaig  cot 
of  dealings  in  cattle,  plaintiff  olalmed  that  de- 
fendant, prior  to  their  cattle  contract,  owed 
him,  and  that  certain  payments  made  by  de- 
fendant were  on  this  Indebtedness,  and  not 
his  share  of  the  profits.  Held  that,  nnless 
such  claims  were  barred  by  the  statute  of  lim- 
itations, plaintiff  bad  the  right  to  appropriate 
the  sums  he  received  to  their  payment.— Dai^ 
Ung  V.  Brown,  (Ky.)  6ftl.« 

PENSION. 

Exemption  firom  exeoutioxu 

Rev.  St.  U.  S.  i  4747,  exempting  penalons 
from  execution,  does  not  apply  alter  the  money 
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reabbes  the  hands  of  the  pensioner;  and  where 
a  pensioner  gives  his  pension  money  to  his 
sons,  who  purchase  land  therewith,  such  land 
is  not  exempt  from  execution  upon  a  judgment 
against  the  pensioner,  obtained  prior  to  the 
g&t.— Sims  V.  Walsham,  (Zy.)  557. 

FEBJXTBY. 

What  constitutes. 

1.  Where  a  justice  of  the  peace  has  juris- 
diction of  the  subject-matter  of  an  Informa- 
tion, false  swearing  in  the  case  is  perjury, 
though  the  complaint  on  which  the  informa- 
tion is  based  has  not  been  sworn  to.— Ander- 
son ▼.  State,  (Tex.)  40.* 

Evidence. 

2.  The  proseontion,  in  order  to  sustain  a 
proper  assignment  of  perjury,  may  show  the 
falsity  of  defendant's  statements  regarding 
other  and  correlative  facts.— Id.  44. 

Instructions. 

8.  Where  the  indictment  charges  perjury  on 
both  material  and  immaterial  matter,  and  the 
latter  has  been  eliminated  bv  instructions,  it 
is  proper  to  charge  the  jnrv  that,  in  determin- 
ing the  truth  or  falsity  of  the  statements  aEh 
signed  as  perjury,  they  may  consider  all  the 
evidence  which,  m  their  judgment,  relates  to 
such  statements.— Id.  40. 


PI^ADINQ. 

See  Trespass  to  Try  TUle,  5-8. 

In  equity,  see^^ity,  4,  5. 

mandamus^  see  Mandamus^  1, 2. 

Declaration,  see  Corporations,  8:  (jovenants; 
Death  by  Wrongful  Act,  1;  £;ieotment,  7: 
MalicUms  Prosecution,  2:  Mobster  a/nd 
ServanL  6:  NegUgencey  7,  8:  Vendor  a^fid 
Vendee,  U^14. 

Answer,  see  Ejectment,  8. 

Plea  in  abatement. 

1.  A  plea  in  abatement,  filed  after  general 
denial,  is  not  '^in  due  order  of  pleading"  as 
contemplated  in  Rev.  St.  Tex.  art.  1262,  which 
provides  that  "defendant,  in  his  answer,  may 
plead  as  many  several  matters  as  be  shall 
think  necessary  for  his  defense,  provided  that 
he  shall  file  them  all  at  the  same  time,  and  in 
due  order  of  pleading.  '^—Graham  v.  McCarty, 
(Tex.)  842. 

Motion  to  make  more  definite. 

2.  In  an  action  for  rebate,  which  it  was  al- 
leged defendant  agreed  to  allow  plaintiff  on 
freight,  the  contract  not  being  in  writing,  the 
failure  to  allege  where  and  oy  what  officers 
the  agreement  was  made  is  not  such  a  case  as 
is  contemplated  by  Rev.  St.  Mo.  1879,  i  8529, 
providing  that,  where  the  nature  of  the  charge 
IS  not  apparent  from  the  pleadings,  the  court 
may  on  motion  require  the  pleadings  to  be 
made  more  definite. — Christie  v.  Missouri 
Pac.  Ry.  Co.,  (Mo.)  667. 

Verification. 

8.  A  subsequent  purchaser  of  land  may 
show  that  there  was  no  consideration  for 
deeds  executed  by  an  agent  of  the  common 


grantor  to  another,  without  first  filing  a 
sworn  plea  to  that  effect,  such  deeds  not  be- 
ing within  the  provisions  of  Rev.  St.  Tex.  art. 
1265,  S  10,  that  an  answer  setting  up  that  a 
written  instrument  upon  which  a  pleading  is 
founded  is  without  consideration  must  be  ver- 
ified by  affidavit.— Barnard  v.  Blum,  (Tex.)  96. 

4.  A  plea  in  abatement  is  not  sufficiently 
verified  by  an  affidavit  that  the  facts  set 
forth  are  true  to  the  best  of  afflant^s  knowl- 
edge and  belief.— Qraham  v.  McCarty,  (Tex.) 

5.  A  special  plea  alleging  fraud  in  nrocur- 
ini?  the  signing  of  a  contract  is  not  in  the  nat- 
ure of  a  plea  of  non  est  factum,  and  need  not 
be  sworn  to.— Demees  v.  Bluntzer,  (Tex.)  820. 

Amendment. 

6.  Defendant  claimed  certain  property  taken 
by  plaintiff  under  attadhment,  and  on  trial 
plaintifl  recovered  the  property,  and  damages 
xor  its  detentioa.  The  judgment  was  after- 
wards  reversed,  and  remanded  for  new  triaL 
Held,  that  defendant  had  the  rl^t,  on  new 
triaL  to  amend  his  pleadings  aa  to  the  claim 
for  damages.— Cleveland  ▼.  Tufts,  (Tex.)  72. 

Exhibits. 

7.  Thefailuxeof  aoopy  ofamortgage^made 
an  exhibit  in  a  case  simply  to  prove  the  con- 
tents of  the  original,  to  show  the  date  of  filing, 
will  not  afford  ground  for  a  demurrer  to  a  pe- 
tition setting  forth  the  date  of  depositing  the 
original  with  the  olerk.--Freiberg  v.  Magale, 
(Tex.)  684. 

FHAOnCE  IN  CIVIL  CASES. 

See  Appeal;  Error,  Writ  of;  Exceptions, 
BUI  of;  Jury;  New  Trial;  Parties;  Plead- 
ijig;  Jtentoval  of  Causes;  Trial;  Wit- 
ness; Writs. 

Consolidation  of  actions. 

1.  When  two  actions  are  pendlng,-^ne  in 
the  chancery  court,  and  one  in  the  court  of 
common  pleas, — ^the  one  depending  upon  the 
result  in  the  other,  an  order  transferring  the 
cause  to  the  chancery  court,  and  ordering 
them  to  be  "heard  together,'^  is  proper,  ana 
is  in  effect  an  order  ox  oonsolidatlon. — Stone 
V.  Cromie,  (Ky.)  920. 

Stipulations. 

2.  Where  the  parties  stipulate  that  the  is- 
sue is  one  of  disputed  boundary;  that  neither 
party  shall  be  required  to  introduce  in  evi- 
dence his  claim  of  title;  and  that,  if  the  land 
in  controversy  is  found  to  be  north  of  a  given 
line,  plaintiffs  are  to  recover,  and,  if  south  of 
such  Una.  defendants  to  recover, — the  court 
may  eliminate  all  other  questions  in  reaching 
a  conclusion.— Smith  v.  Leach,  (Tex.)  767. 

FBINCIPAIi  AND  AGENT. 

Insurance  agents,  see  Insurance,  2,  8. 

Power  of  agent,  see  Estoppel,  4. 

Profits  in  heu  of  agent's  salary,  see  Partner- 
ship, 2. 

Real-estate  agents,  see  Factors  amjd  Brokers, 
2,3. 
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Truat  relationahip. 

Where  an  agent  was  employed  to  takecbam 
of  and  pay  the  taxes  on  his  prlneipal's  land, 
and  the  principal  neglected  to  famish  him  the 
money  to  pay  the  taxes,  and  the  land  was  sold 
for  delinquency,  the  agent  purchasing  it.  the 
agent  acquires  title  in  trust  lor  his  principal. 
—Page  ▼.  Webb.  (Ky.)  808. 

Principal  and  Surety, 

Ck)n8oUdation  of  suits,  see  Action^  1. 
Payment  of  judgment  by  surety,  see  Judg- 
ment, 2^. 
Release  of  surety,  see  Bonds. 

Probate  Courts. 

Jurisdiction,  see  Courts^  7,  & 

Promissory  Notes. 

See  Negotfable  insftrufneitft. 

Publioatlon. 

See  Writs. 

Senrioe  by,  see  JtuHoes  of  the  Peace. 

PUBUO  liAKDS. 

se  posf 

tiOTW,  11. 

Bights  of  patentee,  see  ConstUuUofial  Law,  6. 

School  lands. 

1.  Where  an  application  for  the  nurchase  of 
state  school  lands  was  duly  filed  ana  approved, 
and  the  applicant  made  the  required  cash  pay- 
ment of  one-twentieth  of  the  appraised  yiuue, 
and  paid  the  interest  on  the  balance  of  the 
inirchase  money  when  due,  his  failure  to  for- 
ward to  the  general  land-office  his  obligation 
or  promissory  note  for  the  bslanoe  of  the  pur- 
chase money,  as  required  by  Gen.  Laws  Tex. 
1881,  p.  119,  did  not  work  a  forfeiture  of  his 
right  to  the  land  applied  for.— Peres  v.  Ca- 
nales,  (Tex.)  507. 

d.  Two  sections  of  state  school  land,  lying 
about  equally  in  two  counties,  had  been  in- 
cluded in  the  ** view  and  appraisement"  made 
by  the  surveyors  of  both,  by  one  under  the  act 
of  1879,  (Oen.  Laws  Tex.  1879,  p.  28,)  and  by 
the  other  under  the  amendatory  act  of  1881, 
(Qen.  Laws  Tex.  1881,  p.  119,)  and  both  sur- 
veyors were  authorized  by  the  commissioner 
of  the  general  land-office  to  receive  applica- 
tions for  their  purchase,  plaintiif  applied  to 
the  surveyor  who  had  appraised  the  land  un- 
der the  act  of  1879,  and  his  application,  made 
conformably  to  the  act  of  1881,  was  approved. 
Defendant  some  time  thereafter  applied  to  the 
surveyor  of  the  other  county,  paid  down  the 
full  purchase  price,  and  obtained  a  patent. 
The  amendatoiy  act  of  1881.  not  requiring  the 
reappraiBal  of  lands  appraised  under  the  act 
of  1879,  but  making  it  optional  with  the  land- 
office  commissioner,  who  had  not  exeroised 
that  right  as  to  the  land  in  question,  heUL, 
that  plaintiff,  having  been  prior  in  time,  ao- 
quired  the  better  title.— Id. 


&  A0t  Tex.  July  li.  1879,  authorized  the  sale 
of  the  unappropnated  lands  In  certain  coun- 
ties, one-half  for  the  benefit  of  the  pubUo 
free  school  fund.  Act  of  January  22,  1888, 
withdrew  such  lands  from  sale,  providing 
that  they  should  not  be  returned  to  the  public 
domain,  and  holding  them  subject  to  the  fut- 
ure provisions  of  the  legislature.  Held,  that 
such  acts  do  not  appropriate  more  than  one- 
half  of  the  public  domain  for  school  purposes, 
and  Const.  Tex.  art.  7,  %  2,  setting  apart  one- 
half  of  the  publio  domains  of  the  state  for 
school  purposes,  is  not  intended  as  a  limita- 
tion on  the  legislature.— Looney  v.  Bagley, 
(Tex.)  860. 

Titles  derived  from  Btatee. 

4.  Act  Tex.  July  14, 1879,  as  amended  by  the 
act  of  March  11, 1881,  authorizing  the  sale  of 
unappropriated  lands  in  certain  counties,  and 
directing  that  it  be  sold  in  tracts  of  640  acres 
each,  does  not  infringe  the  provision  of  the 
constitution  forbidding  the  sale  of  unappro- 
priated lands,  in  quantities  exceeding  1<X) 
acres,  to  others  than  actual  settlers.— Id. 

Ik  Under  Bev.  St.  Tex.  art.  8898,  relating  to 
the  location  and  survey  of  public  lands,  the 
holder  of  a  land  certificate  located  on  land  in 
part  appropriated  by  an  older  claim  can  only 
uf  t  so  much  of  the  certificate  as  covers  the 
land  in  conflict.— Adams  v.  Houston  &  T.  C. 
Ry.  Ck).,  (Tex.)  789. 

6.  Ck>nst.  Tex.  art.  U,  f  2,  providing  that 
land  certificates  shall  not  be  located  or  sur- 
veyed on  **any  land  titled,  or  equitably  owned 
under  color  of  title,  from  the  sovereignty  of 
the  state,  ^  forbids  a  location  on  lands  located 
and  surveyed  by  virtue  of  certificates  which, 
by  a  prior  survey,  were  located  on  other  lands 
abnesdy  appropriated,  but  does  not  forbid  a  lo- 
cation on  lands  located  and  surveyed  by  virtue 
of  oertlfioates  which,  by  a  prior  survey,  were 
located  on  other  vacant  lands.— Id. 

7.  Where  land  certificates  by  mistake  are 
located  and  surveyed  on  lands  not  vacant,  and 
the  certificates  filed  in  the  land-office,  a  loca- 
tion and  survey  of  other  vacant  lands  under 
the  same  certificates  will  be  valid,  although 
they  are  in  the  land-office  when  tne  second 
surveys  are  made,  and  the  holder  has  failed  to 
take  out  duplicates.— Id. 

8.  Rev.  St.  Tex.  art.  8921,  providing  that 
**aU  surveys  properly  made  by  virtue  of  valid 
land  certifieates,  *  *  *  and  not  in  conflict 
with  any  other  claim,  shall  be  deemed  valid^** 
does  not  validate  a  second  survey  of  public 
lands  made  by  virtue  of  certificates  by  a  prior 
survey,  located  on  other  vacant  lands.— Id. 

9.  wnere  a  party  made  application  for  a 
tract  of  land  as  a  homestead  donation,  and 
made  some  improvements  thereon  but  neither 
he  nor  his  assignee  ever  lived  on  or  caused  a 
survey  of  the  same  to  be  made  within  the  time 
required  by  law,  all  rights  acquired  under 
such  application  were  lost.  —  Garrett  v. 
Weaver,  (Tex.)  766. 

10.  Under  Gen.  Laws  Tex.  Sp.  Sess.  1879,  p. 
48,  placing  on  ssle  separate  tracts  of  pubho 
lands,  ^containing  not  more  than  640  acres,  ** 
in  certain  counties,  the  size  of  the  separate 
tracts  at  the  time  the  act  was  passed  deter- 
mines whether  or  not  they  were  placed  on 
sale.— UL 
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11.  Where  a  party  makes  application  for  a 
tract  of  laDd  under  Gen.  Laws  Tex.  Sp.  Bess. 
1879,  p.  48,  and  a  survey  is  made,  and  the 
amount  which  would  be  due  on  the  land,  if 
authorized  to  be  sold,  paid  into  the  state 
treasury,  such  land  not  oeing  in  fact  author- 
ized to  be  sold  by  said  act,  such  party  ac- 
quires no  right  as  against  a  subsequent  paten- 
tee of  the  land.— Id. 

12.  Patents  issued  to  those  under  whom 
plaintiffs  and  defendant  claim  covered  the 
same  land  in  part.  Held  that,  defendant's 
being  the  elder  patent,  plaintiffs',  so  far  as  it 
interferes  with  that  of  defendant,  is  void ;  but 
adverse  possession  thereof  for  15  years  per- 
fected plaintiffs'  title,  unless  defendant  was 
also  in  possession  at  same  time,  and  in  that 
event  plaintiffs  could  only  claim  what  they 
had  actually  inclosed.— Bentley  v.  Childers, 
(Ky.)  628. 

13.  The  act  of  April  14,  1888,  (Laws  18th 
Iieg.  Tex.  107,)  creating  a  state  land  board,  to 
ascertain  whether  any  illegal  or  fraudulent 
purchases  of  state  lands  had  been  made,  and 
authorizing  such  board  to  have  suit,  for  the 
cancellation  of  such  purchases,  brought 
against  all  persons  who  had  made  them,  and 
their  vendees  who  had  bought  with  notice, 
creates  no  new  ground  of  forfeiture,  and  is 
constitutional.- State  v.  Rhomberg,  (Tex.) 
195. 

14.  In  an  action  brought  by  the  state  of 
Texas  to  set  aside  fraudulent  purchases  of 
land  under  act  Tex.  April  14, 1888,  the  petition 
averred  that  defendants  caused  a  large  num- 
ber of  purchases  of  state  land  to  be  made  in 
the  names  of  third  persons,  and  then  to  be 
conveyed  to  them,  for  the  purpose  of  securing 
to  themselves  more  land  than  they  were  en- 
titled by  law  to  purchase,  and  that  all  the 
acts  relating  to  such  purchases  were  made  in 
pursuance  of  a  common  design  and  conspir- 
acy to  defraud  the  state  for  defendants'  ioint 
use  and  benefit.  Held  proper  to  join  all  the 
defendants  and  all  the  purchasers  in  one  ac- 
tion.—Id. 

15.  In  an  action  by  the  state  to  set  aside 
fraudulent  purchases  of  state  lands,  it  is 
proper  to  render  judgment  against  the  de- 
fendants, though  without  costs,  for  that  part 
of  the  lands  sued  for  as  to  which  they  enter 
a  disclaimer.— Id. 

1ft.  A  return  of  the  purchase  money  is  not 
a  condition  precedent  to  the  institution  of  an 
action  by  the  state  to  set  aside  fraudulent 
purchases  of  stato  Jf^nds.— Id. 

Grants — Aoquisition  of  title. 

17.  Act  Tex.  July  14, 1879,  as  amended  March 
11, 1881,  authorized  the  sale  of  certain  unap- 
propriated public  lands,  including  such  lanas 
in  Nolan  county:  and  by  the  act  of  January 
22, 1883,  such  lands  were  withdrawn  from  sale, 
and  held  for  future  disposition.  Plaintiff  held 
a  certificate  to  land,  issued  May  18, 1881,  which 
he  presented  to  the  county  surveyor  of  Nolan 
county,  to  have  the  land  located,  April  7, 1884. 
Held,  that  such  land  was  not  unappropriated 
public  domain  at  the  time  of  plaintiff's  appli- 
cation for  the  survey,  and  that  it  was  not  sub- 
ject to  location  by  certificate. — Looney  v.  Bag- 
ley.  (Tex.)  360. 

18.  Texas  colonization  law  of  March  24, 1825, 


$  17,  providing  that  the  government  might 
augment  the  quantity  of  land  granted  to  a 
colonist  in  proportion  to  the  family  industry, 
does  not  refer  only  to  colonists  to  whom  there 
has  already  been  a  grant,  but  such  additional 
land  may  be  granted  to  the  colonist  in  the  first 
instance.  Overruling  Harlan's  Heirs  v.  Hay- 
nie,  9  Tex.  461.— Groesbeck  v.  Gtolden,  (Tex.) 
362. 

19.  A  grant  of  public  land  made  by  a  special 
commissioner  whose  want  of  authority  has 
not  been  shown,  and  whose  acts  have  not  been 
repudiated  by  the  government,  conveys  good 
title.— Id. 

20.  In  an  action  by  the  state  to  set  aside 
fraudulent  purchases  of  lands  under  act  Tex. 
Leg.  April  14,  1883,  the  persons  in  whose 
names  tne  original  purchases  were  made,  are 
necessary  parties  defendant,  although  such 
purchases  were  made  for  the  sole  benefit  of 
the  present  holders  of  the  land,  the  real  pur- 
chasers; it  being  the  object  of  the  act  that  a 
single  suit  should  determine  the  rights  of  all 
parties  concerned.— State  V.  Rhomberg,  (Tex.) 
195. 

Confirmation. 

21.  Although  certain  grants  of  porcUmes  of 
land  by  Spain  .to  indiviauals  did  not  show  af- 
firmatively that  the  king  or  viceroy  had  ap- 
proved of  the  grants,  yet,  when  they  had  been 
recognized  by  l^ree  governments  for  over  a 
century,  they  will  be  presumed  to  have  been 
made  according  to  law.— Texas  Mex.  Ry.  Co. 
V.  Jarvis,  (Tex.}  iilO. 

22.  The  fact  that  a  claimant  of  one  porcion 
commenced  action  against  the  state  to  settle 
his  right,  obtained  judgment,  but,  after  the 
reversal  thereof  in  the  supreme  court,  dis- 
missed his  action,  does  not  bar  his  right  un- 
der the  Spanish  grant.— Id. 

28.  Although  a  judgment  against  a  claimant 
of  a  pardon  might  bar  the  assertion  of  his 
right  to  the  land,  yet  it  would  not  make  the 
land  a  part  of  the  public  domain.  And  long- 
continued  possession  of  such  land  might  give 
the  inhabitants  of  the  towns  to  which  the 
grants  were  made  a  right  thereto.— Id. 

24.  By  the  duly-appcmited  aeent,  the  visUa 
of  Laredo  was  copied  and  filed.  A  portion  of 
the  original  visUa  was  missing,  but  was  sup- 
plied by  an  office  copy  used  in  the  town.  Held, 
that  the  copy  of  the  copy  on  file  in  the  general 
land-office  was  properly  admitted.— Id. 

25.  It  was  not  necessary  for  vlsitas  to  be 

? roved,  or  admitted  of  record,  like  deeds,  in 
exas.— Id. 

26.  Fisitos  archived  previous  to  the  adop- 
tion of  the  constitution  are  not  excluded  as 
evidence  under  Ck)nst.  Tex.  art  18,  §  9,  pro- 
viding that  no  claim  of  title  or  right  to  land 
issued  prior  to  the  18th  day  of  November, 
1888,  wmoh  has  not  been  recorded  in  the  county 
where  the  land  is  situated,  or  not  archived  in 
the  general  land-office,  shall  be  used  as  evi- 
dence in  any  of  the  courts  of  the  state. — Id. 

27.  A  duly-verified  and  translated  copy  of 
the  report  of  J.  Haynes,  appointed  under  act 
Tex.  April  24, 1871,  to  examine  and  make  true 
copies  of  the  several  acts  and  charters  found- 
ing the  towns  of  Reynosa,  Camargo,  Mur,  and 
Guerrero,  in  Mexico,  and  of  Laredo,  in  Texas, 
which  report  and  copy  were  duly  filed  in  the 
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general  land-offioe,  is  competent  to  prove  ftU 
the  matters  recited  in  such  verified  and  trans- 
lated copy,  under  the  provisions  of  Rev.  8t. 
Tex.  art.  57.— Id. 

28.  Rev.  St.  Tex.  art.  58,  providing  that  such 
records  shall  have  no  greater  force  by  being 
recognized  as  archives,  does  not  afPect  their 
admissibility  as  evidence,  when  they  are  rele- 
vant.—Id. 

Contracts  relating  to  pnblio  lands. 

29.  The  locator  of  a  land-v^arrant  assigned 
his  certificate  of  location,  by  indorsement,  in 
trade  for  com,  which  was  delivered  by  giving 
an  order  on  a  warehouseman.  Afterward b  he 
deeded  the  land  to  another  person,  who  had 
actual  notice  of  the  assignment.  The  locator 
made  no  complaint  as  to  the  deliveiy  of  the 
com  until  15  years  after  the  trade,  when  he 
claimed  that  the  warehouseman,  who  had  be- 
come insolvent,  had  never  complied  with  the 
order.  Held,  that  this  delav  barred  all  right 
to  rescind  the  contract  for  failure  of  considera- 
tion, and  that  the  assignee  of  the  certificate 
vras  entitled  to  a  deed  of  the  land  from  the 
holder  of  the  legal  title.— Hoge  v.  Hubb,  (Mo.) 
448, 

Qtdtclaim  Deed. 

See  Vendor  and  Vendee^  15,  Id. 

QXn  T  AM  AND  PENAL  AC- 
TIONS* 

Becovery  of  fines  and  forfeitures. 

Act.  Ky.  Jan.  12.  1860,  amending  the  char- 
ter of  the  town  of  Qairodsburg,  (section  2,) 
provided  that  fines  recovered  for  violations  of 
town  ordinances  should  accme  to  the  benefit 
of  the  town,  and  that  actions  for  that  purpose 
shoiild  be  in  the  name  of  the  board  of  trustees, 
f section  9;)  provided  that  all  fines  and  for- 
leitures  recovered  in  the  name  of  the  common- 
wealth for  violations  of  state  law  in  the  town 
should  be  appropriated  to  the  support  of  the 
common  schools.  Heldt  that  fines  and  for- 
feitures recovered  in  the  name  of  the  com- 
monwealth for  violations  of  town  ordinances 
belonged  to  the  town.— Board  of  Tmstees  v. 
Harrodsburg  Educational  Dist,  (Ky.)  812. 

BAHiBOAD  COMPANIES. 

Condemnation  proceedings,  see  Eminent  Do- 
main, 

Liability  as  carriers,  see  Carriers. 

Negligence,  injuries  to  servants,  see  Jfcuter 
andServant. 

Contributory  negligence,  see  Trtol,  9. 

Exemplary  damages,  see  Damages^  1. 

Liability  for  overflowed  lands,  see  Dam- 


% 


ages, 

Regulation  of  charges. 

1.  In  an  action  for  a  rebate,  which,  it  was 
alleged,  defendant  agreed  to  allow  plaintiff  on 
freight  shipped  by  him  over  its  line,  where  it 
does  not  appear  that  this  concession  was  made 
to  plaintiff  exclusively,  it  is  not  error  to  over- 
rale  defendant's  motion  to  exclude  iJl  testi- 
mony on  the  part  of  plaintiff,  on  the  ground 


that  the  contract  is  Sffainst  public  poUof ,  asid 
in  violation  Const.  Mo.  art.  12.  §S  12,  23,  and 
Rev.  St.  1879,  S  821,  which  provide  that  no  rail- 
road company  shall  make  ar.v  discrimination 
in  favor  of  any  persons  by  abatement,  draw- 
back, or  otherwise.— Christie  v.  Missouri  Pac 
Ry.  Co.,  (Mo.)  567. 

Oonstmotion  of  road. 

2.  In  an  action  against  a  railroad  company, 
it  appeared  that  pnor  to  the  construction  of 
the  company's  track,  which  was  built  upon  a 
solid  emoankment  about  five  feet  high,  water 
was  frequently  driven  upon  plaintiff's  land 
by  wind  and  tide,  but  that  it  found  an  easy 
outlet  across  the  low-lving  ground  to  the  back, 
and  went  off  without  Injury  to  property.  At 
the  time  the  track  was  being  laid,  the  engineer 
was  told  that,  if  the  embankment  was  made 
solid,  the  water  could  not  get  out,  and  damage 
would  result  from  fiooding.  The  road,  how- 
ever, was  built  as  indicated  above,  and  the 
water  soon  after  was  forced  upon  the  shore, 
as  had  f requentlv  happened  before,  and,  be- 
ing confined  by  the  road-bed  of  the  railroad, 
worked  the  injury  complained  of.  Held,,  that 
the  companv  was  liable.— Sabine  &  K.  T.  Ry. 
Co.  V.  Wood,  (Tex.)  872. 

8.  Where  a  railroad  company  enters  land, 
and.  without  acquiring  a  ri^t,  constructs  its 
road  over  it,  the  materials  used  in  its  con- 
struction are  not  the  property  of  the  land- 
owner, but  the  company  may  remove  them, 
and  win  not  be  liable  for  conversion-— Pree- 
ton  V.  Sabine  &  E.  T.  Ry.  Co.,  (Tex.)  825. 

Farm  crossings. 

4.  Act  Tex.  March  28, 1887,  (Laws  1887,  p.  89,) 
requiring  a  railroad  company  to  make  a  cross- 
ing, outside  of  an  indosure,  every  mile  and  a 
hall,  on  demand  of  any  two  citizens  owning 
land  or  living  within  five  miles  of  the  point 
designated,  is  unconstitutional  so  far  as  it  ap- 
plies to  companies  that  have,  before  the  pas- 
sage of  the  act,  secured  an  unconditional  right 
of  vray  over  the  land,  and  fenced  their  track; 
the  expense  of  making  and  maintaining  all 
necessary  private  crossings  having  been  in- 
cluded in  the  compensation  paid  for  right  of 
way.— Gulf ,  C.  &  8.  P.  Ry.  Co.  v.  Ellis,  QTex.) 
722. 

5.  ActTex.March2S,1887,(Lavral887,p.39,) 
requiring  a  railroad  company  to  make  ^farm 
crossings"  within  the  inclosure  of  private  in- 
dividusds  and  across  its  tracks,  is  also  uncon- 
stitutional in  so  far  as  it  applies  to  companies 
that  have,  before  the  passage  of  the  act,  se- 
cured an  unconditional  right  of  way  over  the 
land,  and  fenced  its  track.— Golf,  C.  &  8.  F. 
Ry.  Co.  V.  Rowland,  (Tex.)  718. 

Liability  for  negligence — Accidents 
at  crossings. 

6.  In  an  action  against  a  railway  company 
for  negligently  kilUnflr  pkuntiJPs  son,  it  ap- 
peared that  deceased,  driving  in  a  wagon  with 
a  high  side-board,  and  attempting  to  cross  the 
track  at  a  public  crossing,  was  struck  by  a 
passing  train,  and  killed.  The  crossing  was 
grown  up  with  weeds  so  high  as  to  obstruct 
the  view  of  the  track,  and  deceased  could  not 
have  seen  an  approaching  train  unless  he  had 
risen  to  his  feet  in  the  wagon,  and  looked 
down  upon  the  track.    A  soutn  wind  was 
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blowixilP,  deadeninff  the  sound  of  the  approach- 
ing tram,  and  no  signals  were  given  warning 
deceased  of  its  approach.  Held,  that  the  ac- 
cident was  caused  by  defendant's  negligence, 
and  that  plaintlfF  may  recover.— Missouri  Pac. 
Ey.  Co.  V.  Lee,  (Tex.)  857.* 

7.  Plaintiff  attempted  to  cross  a  bridge  of 
defendants  on  a  portion  of  the  public  road, 
crossing  its  right  of  way.  He  knew  the  bridge 
was  not  in  good  repair,  but  that  it  was 
crossed  by  travelers  in  wagons  and  on  horse- 
back. This  was  the  only  practicable  crossing 
for  him  in  the  directioa  he  was  traveling. 
While  crossing,  on  horseback,  he  was  injured 
by  reason  of  a  defect  in  the  bridge.  HeMy 
that  a  verdict  for  plainti'ff  would  not  be  set 
aside  on  the  ground  that  his  conduct  showed 
contributory  negligence.— Gulf,  O.  &  8.  P.  Ry. 
Co.  V.  Gasoamp,  (Tex.)  227.* 

8.  In  an  action  against  a  railway  company 
for  killing  plaintiff's  son  while  crossing  de- 
fendant's track,  the  court  charged  that  the 
degree  of  care  required  of  deceased,  while  at- 
tempting to  cross,  was  what  a  man  of  ordi- 
naty  prudence,  situated  in  similar  ciroum- 
stancesjjvould  adopt.  Held^  that  such  charge 
was  sumcient,  and  the  court  need  not  define 
the  duties,  neglect  of  which  would  be  negli- 
gence, in  the  absence  of  any  statutory  deflui- 
tions.— Missouri  Pac.  Ry.  CJo.  v.  Lee,  <Xex.) 
857.» 

9.  It  is  negligence  for  a  railway  company  to 
to  cut  a  car  loose,  and  permit  it  to  run  across 
a  public  highway,  unguarded  and.unattended, 
in  such  manner  as  to  endanger  travelers  pass- 
ing along  or  across  said  highway.— O'Connor 
V.  Missouri  Pac.  Ry.  Co.,  (Mo.)  106.* 

10.  It  is  the  duty  of  a  traveler  on  a  highway 
crossing  a  railway  to  use  his  eyes  and  ears  as 
an  ordinarily  prudent  person  would  under 
similar  circumstances,  but  he  is  not  bouod  to 
anticipate  an  act  of  negligence  on  part  of  the 
rallw^  company.— Id. 

11.  Rev.  Bt.  Tex.  1879,  $  4231,  prescribing 
the  duties  of  railway  companies  at  public 
crossings  as  to  giving  signals,  etc.,  applies 
CMiually  to  roads  public  Dy  dedication  as  to  pub- 
lic roads  established  by  statutory  proceedings. 
—Missouri  Pac.  Ry.  Co.  v.  Lee,  (Tex.)  857. 

12.  In  an  action  for  personal  injuries,  it  ap- 
peared that  plaintiff  was  run  over,  when  on 
defendant's  track,  at  a  crossing  in  a  large  city ; 
such  crossing,  to  the  knowledge  of  defend- 
ant, being  generallv  used  by  the  inhabitants. 
Those  in  charge  of  the  train  could  have  saved 
plaintiff  by  the  use  of  ordinary  care,  either  by 
checking  the  train,  or  by  warning  him  of  his 
danger  by  whistle.  Held^  contributory  neg- 
ligence not  having  been  pleaded,  that  plaintiff 
was  entitled  to  recover.— Louisville  &  K.  R. 
Co.  V.  Schuster,  (Ky.)  874.» 

Injuries  to  persons  on  track. 

18.  In  an  action  for  damages,  where  plain- 
tiff's foot  was  caught  between  the  rails  of  a 
switch  in  defendant's  track,  which  was  laid 
in  a  street,  and  he  was  run  over,  and  it 
appeared  there  were  no  sidewalks  where 
tne  accident  occurred,  that  the  street  was 
practically  taken  up  with  the  tracks,  and  that 
the  switch  was  dangerous  to  pedestrians,  evi- 
dence that  blocks  of  wood  fastened  between 
the  rails  at  the  frogs  of  switches  had  been  in 


use  on  railroads  in  the  north-west  for  four  or 
five  years,  that  it  prevented  the  danger  of 
catching  the  foot  in  the  switch,  and  that  with- 
out some  similar  contrivance  switches  are  not 
safe,  is  admissible.— Gulf,  C.  &  S.  P.  Ry.  Co. 
V.  Walker,  (Tex.)  831. 

14.  In  an  action  for  injuries  sustained  by  be- 
ing run  over  by  one  of  defendant's  trains 
while  plaintiff's  foot  was  fastened  between 
the  rails  of  a  switch  located  in  a  street  where 
there  were  no  sidewalks,  it  is  not  error  to 
charge  that  the  primary  purpose  and  design 
of  a  public  street  in  a  city  is  for  vehicles  and 
persons  to  travel  on,  and  the  use  of  such 
streets  for  railroad  tracks  and  trains  there- 
on, when  permitted,  is,  to  a  certain  extent, 
and  in  a  limited  sense,  subservient  to  the 
original  design  of  such  streets  for  travel ;  and  a 
railroad  company  using  a  public  street  in  a 
city  for  its  tracks  and  trains  thereon  should 
use  all  the  care  and  precaution  that  it  reason- 
bly  could  to  prevent  accidents  to  any  and  all 
persons  using  such  streets. — ^Id. 

15.  It  is  not  error  to  refuse  to  charge  that 
railroad  corporations  are  not  reqidrecT  to  dis- 
card their  machinery  and  appliances  for  op- 
erating their  trains  in  order  to  introduce  new 
inventions  which  are  supposed  to  be  improve- 
ments on  the  old  appliances  in  use,  but  which 
are  not  in  general  use,  and  are  nolL  any  more 
than  individuals,  bound  to  use  the  highest  de- 
gree of  care  to  avoid  injuring  one  who  may 
possibly  trespass  on  its  proper^,  but,  as  to 
such  persons,  are  only  required  to  use  ordi- 
nary care,  the  railroad  not  having  to  discard 
any  machinery  in  order  to  adopt  the  device  of 
fastening  blocks  of  wood  between  the  rails  at 
the  frogs  of  the  switches.— Id. 

16.  where  plaintiff's  foot  was  caught  be- 
tween the  rails  ef  a  switch  in  defendant's 
track,  which  was  laid  in  a  street  where  there 
were  no  sidewalks,  and  he  was  run  over,  a  re- 
fusal to  charge  that,  if  plaintiff  went  on  the 
track,  he  was  a  trespasser,  and  the  company- 
was  under  no  obligation  to  construct  its  track 
with  reference  to  the  safety  of  such  trespass- 
ers, isproper.- Id. 

17.  The  use  of  the  word  "foresight"  in  a 
charge  that  if  defendant,  "in  the  exercise  of 
care,  prudence,  and  foresight,  should  have  had 
the  track  protected  so  as  to  avoid  danger 
theref  rem,  **  is  not  misleading. — Id. 

18.  The  jury  having  been  told  that  plaintiff 
could  not  recover  if  his  own  negligence  con- 
tributed to  his  Injury,  It  is  not  error  as  aj?ainst 
defendant  to  instruct  the  jury  to  find  for  de- 
fendant if  the  track  was  safe,  and  if  the  en- 
gineer was  not  negligent  in  failing  to  ring  the 
bell  or  blow  the  whistle,  or  in  fading  to  keep 
a  proper  lookout,  and  if,  after  discovering 

glaintiff  on  the  track,  he  did  everything  in 
is  power  to  stop  the  train.— Id. 

19.  When  an  engine  is  being  run  in  a  city, 
on  a  straight,  level  street,  in  oroad  day,  at  a 
speed  of  from  8  to  20  miles  per  hour,  and  the 
men  on  the  engine  do  not  see  a  child  on  the 
track  until  within  about  80  feet,  held,  that  the 
engine  was  run  in  a  negligent  manner  by  those 
managing  it.— Reilly  v.  Hannibal  &  Bt.  J.  R. 
Co.,  (Mo.)  407. 

20.  A  railwav  company  is  not  liable  for  the 
death  of  one  killed  by  its  cars,  where  the  per- 
son killed  is  guilty  of  negligence  in  going  on 
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the  tradk,  and  nothing  has  sttperveaed  from 
that  time  until  the  accident  to  relieye  the 
original  act  of  Its  culpability.  unlesB  the  com- 
pany's servants  actuallj  saw  him  on  the  track, 
and  failed  to  use  reasonable  diligence  to  pre- 
vent the  train  from  running  over  him. — Gal- 
veston, H.  &S.  A.  Ry.  Co.  V.  Kyon»  (Tex.)  687.» 
Iiiability  for  negligenoe— Stook-kill- 

ing  oases. 

21.  In  an  action  against  a  railway  company 
to  recover  for  a  jack  alleged  to  have  been  in- 
jured in  March,  proof  that  the  injury  occurred 
in  August  is  not  a  fatal  variance.— Texas  & 
P.  Ry.  Co.  V.  Virginia  Ranch,  l4ind  &  Cattle 
Co.,  (Tex.)  841. 

BAPB. 

Consent. 

1.  On  a  trial  for  rape,  committed  on  a  girl 
of  10,  an  instruction  that  if  the  girl,  at  the 
time  of  the  commission  of  the  ofFense,  was  un- 
der 12  years  of  affe,  and  on  account  of  her 
tender  years  was  incapable  of  understanding 
the  nature. of  the  act,  her  consent  would  not 

grotect  the  defendant,  was  proper. — Coates  v. 
tate,  (Ark.)  dOi. 

Proof. 

2.  In  a  trial  for  rape  i4K>n  a  child  between  18 
and  14  years  of  age,  where  the  evidenoe  shows 
that  defendants  did  have  interoourse  with 
her,  and  compelled  her  to  submit  to  their  em- 
braces, although  she  was  shown  to  be  a  de- 
praved girl,  a  refusal  to  instruct  the  jury, 
after  the  testimony  of  the  state  had  closed,  to 
find  defendants  not  guil^,  is  not  eriy>r.— 
Pugh  V.  Commonwealth,  (Ey.)  641. 

BECEIVISBS. 

Leave  to  sue. 

On  application  for  leave  to  sue  a  receiver  on 
a  note  m  another  county  than  that  of  his  ap- 
pointment, an  indorsement  by  the  judge  that 
^the  party  can  sue  if  he  chooses ;  but  ^ere  is 
no  earthly  occasion  for  it,  because  the  receiver 
has  instructions  to  pay  all  debts,  and  to  sell 

Property  to  supply  the  money  demand  on 
im,  "—does  not  amount  to  a  consent  to  the 
suit.— Piper  v.  Stratten,  (Tex.)  45. 

Becog^zdzaiice. 

SeeBoO. 

Becords. 

On  api>eal,  see  Appeal,  8, 9. 

Befonnation  of  Instruments. 

See  Eqy4ty,  1, 2. 

Kemainder. 

Contingent,  see  Deed,  15. 

BEMOVAL  OF  CAUSES. 

Effeot  of  remand. 

1.  Where  no  cause  exists  for  a  removal  of  a 
cause  from  a  state  court  to  the  federal  court, 


the  jurisdiction  remalsis  Ib  the  state  oouri 
save  as  in  fact  suspended  by  the  attempted  ie> 
movaL  —  Seeligson's  Bz'r  v.  Texas  Tnuuqi. 
Co.,  (Tex.)  708. 

2.  A  certified  oopv  of  the  mandate  of  ttm 
supreme  court  to  the  United  States  oircott 
court  affirming  its  dismissal  of  a  cause  is  com- 
petent evidence  of  the  refusal  of  the  ctronit 
court  to  take  jurisdiction  of  a  oaose  removed 
to  it  from  a  state  court. — Id. 

Procedure  after  remand. 

3.  Upon  the  filing  in  the  state  court  from 
which  a  cause  has  been  removed  of  a  certified 
copy  of  the  mandate  of  the  supreme  court  of 
the  United  States  affirming  the  dismiBsal  of 
the  case  by  the  United  States  circuit  oourt  for 
want  of  sufficient  cause  of  removal,  it  is  the 
duty  of  the  state  oourt  to  proceed  with  the 
cause  as  in  other  cases  on  its  pocket— Id. 

4.  Where  a  case  is,  without  cause,  removed 
from  a  state  court  to  a  federal  court,  and  ia 
dismissed  by  the  latter  for  want  of  juriadlo- 
tion,  no  formal  order  of  Uie  relinquishing  of 
jurisdiction  is  necessary  to  enable  the  state 
court  to  resume  its  proceedlngs.*-Id. 

REPLEVIN. 

Effbot  of  bond. 

The  bond  required  to  enable  defendant  in 
replevin  to  retain  the  propertT  Is  not  in  lieu 
of  the  property,  and,  on  judgment  agidnst 
defendant,  ne  cannot  pay  the  assessed  value, 
and  retain  the  property  as  his  own,  against 
the  will  of  plaintiff. —  Schwanti  v.  Pillow, 
(Ark.)  107. 

Bm  Adjudioata. 

See  SJectmentt  1;  Descent  and  Distribution, 
8 ;  Gucurdian  and  Waard,  1 ;  Judgment,  5-7. 

BesciBsion. 

See  OontracU,  2,  8;  Sale,  Z\  Vendor  and 
Vendee,  6. 

Bes  Oestee. 

See  Evidence,  11. 

SAIiB. 

Warranty. 

1.  A  representation,  pending  the  negotia- 
tion of  the  sale  of  certain  mules,  that  the 
mules  were  **all  right,  **  Is  a  warranty  of  the 
soundness  of   such  mules.  —  McClintock  r.  - 
Emi^(K:y.)908.» 

2.  where  a  vendor  warrants.an  article  to  be 
sound,  he  is  liable,  without  reference  to  his 
intentions  in  making  such  warranty ;  and  it 
is  unnecessary  to  aver,  in  an  action  by  the 
vendee  for  breach  of  such  warranty,  that  it 
was  the  intention  of  the  vendor  for  tlie  vendee 
to  rely  on  such  warranty.— Id. 

Biesoission. 

8.  A  husband  sold  goods  for  ttie  price  of 
which  it  was  agreed  notes  were  to  be  made 
to  his  wife,  to  whom  he  was  indebted,  and  the 
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floods  were  delhreved,  \Mt  the  paTohater  re- 
fused ta  deliver  the  notes,  as  tbe  husband  was 
indebted  to  other  persons.  The  husband  re- 
scinded the  sale,  and  conveyed  the  goods  to  his 
wif  Of  and  his  creditors  garnished.  Held,  that 
no  title  passed  to  the  purchaser,  that  the  has- 
band  might  rescind,  and  that  the  sale  to  the 
wife  was  valid  against  creditors.— Lang  ▼. 
Biokmers,  (Tex.)  sir.* 

Conoealment  of  latent  defect. 

4.  Plaintiir  sold  cattle  to  defendant  at  a 
sound  price,  knowing  that  they  had  Texas 
fever,  and  that  some  of  them  had  died  from 
the  disease.  Defendant  did  not  know  that 
they  were  diseased,  nor  that  any  had  died. 
Texas  fever  is  a  disefue  not  easily  detected 
except  by  those  aoqnaihted  with  it.  Held  a 
fraudulent  concealment  by  plaintiff  of  a  latent 
defect,  which  would  constitute  a  defense  to 
an  action  for  the  price,  the  doctrine  of  caveat 
emptor  not  applying.— Grigsby  v.  Stapleton, 
(Mo.)  421. 

SCHOOLS  AND  SOHOOL-DIS- 
TBIOTS. 


Appropriations, 
tiofw,  9. 


Municipal    Corpora- 


Incorporation  and  government. 

1.  The  Kentucky  act  of  1876,  creating  the 
Harrodsburg  educational  district,  is  not  un- 
constitutional on  the  ground  that  it  is  in  dero- 
gation of  the  common-school  law.— Board  of 
Trustees  v.  Harrodsburg  Educational  Dist., 
(Ky.)  812. 

Biyision  and  annexation  of  districts. 

2.  The  county  commissioner  has  no  author- 
ity to  change  the  boundaries  of  school-dis- 
tricts, on  appeal  to  his  decision  under  Rev. 
St.  Mo.  S  7028,  when  some  of  the  districts  have 
voted  for  and  some  against  the  change,  except 
as  indicated  in  the  petition  and  notice  for  the 
said  change.— Sohool-Dist.  No.  1  v.  School- 
Dist.  No.  4,  (Mo.)  285. 

8.  Under  Rev.  St.  Mo.  1879,  i  7028,  providing 
for  changes  in  the  Unas  of  old  and  tne  forma- 
tion of  new  school-districts,  the  petition  and 
notice  for  the  reorganization  of  the  districts 
of  a  town  must  each  specify  the  exact  changes 
proposed  to  be  made  in  the  boundaiy  lines. 

Officers. 

4.  Act  Ky.  April  28, 1886,  recognizing  and 
imposing  duties  on  the  board  of  trustees  for 
school-district  No.  1  created  by  act  Ky.  April 
15, 1884,  and  amending  that  act,  cures  what* 
ever  irregularities  there  may  have  been  in  the 
election  held  under  the  original  act  on  the 
proposition  to  tax  tbe  district  for  purposes 
named  in  it,  and  for  choosing  the  trustees  as 
thereby  provided.— Fitapatnck  v.  Board  of 
Trustees  of  Mt.  Sterling  PubUc  Graded 
Schools,  (Ky.)  896. 

Taxation 

5.  Bv  act  Ky.  April  15,  1884,  to  estabUsh 
graded  schools  in  the  citv  of  Mt.  SterUng,  a 
common-Bohool  district  ao,  1  was  created  to 


embrace  the  dty  and  described  territory  out- 
side the  corporate  limits,  and  it  was  provided 
that  the  taxes  for  said  schools  should  not  be 
assessed  by  the  board  of  trustees  therein  men- 
tioned, nor  the  bonds  issued,  until  a  majority 
of  the  qualified  white  voters  of  the  district 
should  have  voted  therefor.  Act  Ky.  April 
28, 1886,  excluded  that  part  of  district  No.  1 
outside  the  city  of  Mt.  Sterling^  leaving  the 
burden  of  taxation  on  those  residing  in  the 
district  thus  contracted  in  area,  and  the  au- 
thority of  the  board  of  trustees  to  act  therein 
unimpaired.  Held,  that  the  legislature  had 
power  to  enact  the  latter  statute,  and  the 
courts  cannot  interfere  with  the  collection  of 
taxes  authorized  by  the  act.— Id. 

6.  The  le^slature  by  act  Kv.  April  28, 1886, 
could  reouire  residents  of  school-district  No. 
1,  created  by  act  Ky.  April  15,  1884,  to  em- 
brace the  city  of  Mt.  SterUng,  and  described 
territory  outside,  excluded  from  the  new  dis- 
trict created  by  said  act  of  April  28, 1886,  to 
pay  the  taxes  assessed  for  year  1885,  the  pupils 
In  that  excluded  territorjr  being  given  the 
right  to  attend  the  district  school  for  one 
scholastic  year.  —Id. 

7.  Rev.  St.  Mo.  1879,  S$  7024-7026,  providing 
for  the  valuation  of  the  property  of  an  old 
school-district,  and  the  levying  of  a  tax 
thereon,  to  be  paid  to  the  county  treasurer  as 
a  building  fund  for  a  new  district,  which 
shall  contain  within  its  limits  those  who  have 
contributed  to  the  erection  of  a  school-house 
in  the  old  district,  have  no  application  to  the 
case  of  a  change  of  boundaries  between  two 
old  districts.— School-Dist.  No,  1  v.  School- 
Dist.  No.  4,  (Mo.)  285. 

8.  An  allegation  in  a  petition  to  enloin  the 
collection  oi  taxes  assessed  by  certain  trus- 
tees of  a  school-district,  in  substance,  that  the 
persons  mentioned  as  defendants  were  never 
properly  elected  trustees  under  the  acts  pro- 
vidmg  for  their  election,  is  not  speci£c 
enough  to  raise  an  issue  of  fact,  and  is  prop- 
erly stricken  out.— Fitzpatriok  v.  Board  of 
Trustees  of  Mt.  SterUng  Public  Graded 
Schools,  (Ky.)  896. 

School  fund. 

9.  A  school  voucher,  issued  by  the  county 
superintendent  of  schools,  was  filed  in  the 
county  commissioners'  court  for  audit,  and 
after  the  court  had  allowed  the  claim,  the 
county  judge,  under  its  direction.  Indorsed  it, 
"*  AoousT  18, 1888.  The  court  finds  $291.81  due 
on  this  claim.  [Signed]  J.  B.,  County  Judge. " 
No  formal  entry  ox  this  action  was  then  made 
on  the  record  kept  of  ordinary  proceedings. 
The  commissioners  at  a  subsequent  term,  and 
without  notice  to  the  holder  of  the  voucher, 
entered  an  order  providing  that,  as  there  was 
no  money  in  the  treasury,  no  warrant  should 
issue.  Held,  that  mandamtis  would  lie  to 
compel  the  issue  of  a  warrant  upon  the  county 
treasurer,  to  be  paid  out  of  the  general  fund. 
—Brown  v.  B^ese,  (Tex.)  489. 

School  land. 

10.  A  school-district  cannot  maintain  eject- 
ment for  school  lands,  as  the  legal  title  is  in 
the  state.  Following  Widner  v.  State,  4  S. 
W.  Rep,  657.— School-Dist.  No.  10  v.  Driver, 
(Ark.)  887. 
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SEDTJOTION. 

Criminal  prosecution. 

1.  In  seduction  It  is  competent  for  defend- 
ant to  show  that,  prior  to  the  time  of  alleged 
seduction,  the  prosecutrix  was  guilty  of  sex- 
ual intercourse  with  other  men  than  defend- 
ant.—State  V.  Wheeler,  (Mo.)  108. 

2.  On  indictment  for  seduction^  under 
promise  of  marriage,  it  is  error  to  instruct 
the  jury  that  "repute,  for  the  purposes  of  the 
trial,  is  limited  to  the  female^s  reputation  for 
chastity,  and  signifies  the  esteem  in  which 
she  is  neld,  generally,  for  chastity,  in  the 
neighborhood  where  she  resided,  or  among 
those  with  whom  she  associated.  "—Id. 

SHEBIFFS  AND  CONSTA- 
BLES. 

Actibn  on  bond. 

1.  The  official  bond  of  a  constable  of  a  town- 
ship, executed  to  the  state  as  obligee,  under 
the  general  law  concerning  the  qualification 
of  constables,  (Rev.  Bt.  Mo.  S  647,)  instead  of 
to  the  ''township  trustee,  ^  as  required  by  the 
township  organization  act,  (Rev.  St.  Mo.  S 
7458,)  is  good  as  a  common-law  bond.— State 
V.  Horn,  (Mo.)  116. 

2.  In  an  action  on  the  official  bond  of  a  con- 
stable, the  trial  court  should  render  judgment 
for  the  penalty  of  the  bond,  and  not  for  the 
amount  of  the  damages  assessed  by  the  jury. 
— ^Id. 

Fees— Mileage. 

8.  Rev.  St.  Tex.  %  8386,  enacts  that  sheriffs, 
in  serving  process,  shall  receive  five  cents  for 
each  mile  going  and  coming.  A  sheriff  served 
18  citations  upon  defendant  at  the  same  time, 
taking  them  to  M.,  a  plaoe  on  the  road  to 
where  service  was  to  be  effected,  and  there 
handed  them  to  his  deputy,  and  returned  to 
the  county-seat.  The  deputy,  after  effecting 
service,  returned  to  M.,  and  forwarded  the 
process  by  mail.  Held,  that  the  sheriff  was 
entitled  to  charge  milMge  in  each  case,  and 
that  the  return  from  M.  to  the  county-seat 
should  be  included,  as  it  was  necessary  travel 
incident  to  the  service.— Qulf,  C.  A  S.  F.  Ry. 
Ck>.  V.  Dawson,  (Tex.)  68. 

SFECIFIO  FEBFOBMANCE. 

Bequisites  of  oontraot 

1.  A  woman  with  power  to  act  as  a  feme  sole 
executed  a  written  agreement  that  if  her  hus- 
band would  i>ay  a  certain  sum  on  a  mortgage 
on  her  land  by  the  time  it  became  due,  she 
would  convey  to  him  a  part  of  the  land.  The 
agreement  was  signed  oy  the  wife  only,  and 
the  husband  failed  to  pay  the  money  men- 
tioned in  the  agreement  at  the  time  specified, 
and  died  without  paying  any  part  thereof. 
His  administrator  sought  to  enforce  a  speoifie 
performance  of  the  agreement.  Held,  that 
specific  performance  could  not  be  enforced 
against  tne  wife,  as  the  contract  was  not  mut- 
ual, and  left  it  optional  with  the  husband  to 
pay  the  money.— ^tembridge  y.  Stembridge's 
AdJn»p,  (Ky.)  611.* 


2.  An  Bgraement  was  ezeouted  by  the  wife 
only,  that  if  her  husband  would  pay  a  certain 
sum  on  a  moKtgsge  debt  on  the  day  it  became 
due,  she  woula  convey  to  him  a  part  of  the 
land  mortgaged.  HM^  that  time  was  of  the 
essence,  and  the  failure  of  the  husband  to  poy 
the  money  on  the  day  specified  deprived  nim 
of  the  right  to  enforce  it.— -Id. 

8.  The  charter  of  a  land  company  provided 
that  ^any  stockholder  shall  have  the  right  to 
exchange  his  stock  for  lands  of  the  company 
at  the  prices  fixed  by  the  schedule  made  by 
the  executive  committee,  so  aa  to  proome  a 
%)ro  rata  division  of  the  lands,  or  their  value, 
among  stockholders. "  Held,  that  upon  the 
offer  of  the  stockholder  to  surrenoer  hia 
stock,  and  his  demand  pf  designated  land,  and 
the  refusal  of  the  officers  to  convey,  he  is  en- 
titled to  specific  performance,  and  nls  rlghta 
cannot  be  affected  by  a  subsequent  change  of 
the  schedule  values.— Franco-Texan  Land  COw 
V.  Bousselet,  (Tex.)  761. 

Statutes. 
See,  also,  C<m9W;utional  Law. 
Repeal,  see  Expareu  Companies,  S. 

Stipulatioii. 

See  Practice  in  CivU  Caeee,  2. 

SUBBOQATION. 

Bight  to  subrogation. 

1.  Defendant  A.  gave  a  certain  promiasorj 
note  and  a  deed  of  trust  on  certain  lands  to 
secure  its  payment.  Shortly  afterwards  he 
executed  another  note,  upon  which  B.  obtained 
judgment.  After  the  recording  of  this  judg- 
ment, plaintiff  paid  the  balance  of  A. 'a  first 
note,  and  secured  from  him  .a  new  deed  of 
trust  on  the  same  land.  B.  then  took  out  an 
execution,  and  levied  upon  and  sold  the  land. 
HeldL,  that  plaintiff  has  no  right  of  subroga- 
tioa  to  the  lien  which  existed  on  the  land  piior 
to  the  judgment,  that  lien  having  been  aboo- 
luteiy  extinguished  by  plainUiTs  payment. — 
Bunn  V.  Lindsay.  (Mo.)  478.* 

2.  Where  a  sale  of  land  under  a  decree  of 
the  court,  to  satisfy  an  alleged  pnrohase- 
money  lien,  is  subsequently  declared  void,  the 
purchaser  at  such  sale  has  no  right  of  subro- 
gation to  the  lien  of  the  plaintiff  in  the  fore- 
closure suit,  unless  he  can  prove  the  existenoe 
of  the  lien  uxisati8fied.->Mehr  v.  Cole,  (Ark.) 
461.» 


See  Writs. 


Siunmo2is. 


TAXATION. 


Ck>nstitutional   powers,    see   ConsUtuHilonat 

Law,  8-12. 
Right  to  tax,  see  Schools  oAid  SchooKrlHs- 

tHcte,  5-8. 

Exemptions  trota. 

1.  Under  €k>n8t.  Tex.  art.  11,  %  9,  providing 
that  ^the  property  of  oountieB,  oities,  and 
towns,  held  only  for  public  purpoeesi    *   *   * 
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shail  be  ezeoapt  from  forced  sale,  and  from 
taxation,"  an  assessment  ap^ainst  a  oountj, 
under  a  city  ordinanoe,  for  improvements  on 
a  street  on  which  the  county  court-house  and 
lots  abut,  is  Toid.--Harris  County  ▼.  Boyd, 
(Tex.)  718. 

9.  A  contract  made  between  the  dty  of  A. 
and  a  gas-light  company,  exempting  its  prop- 
erty from  municipal  taxation,  is  tUbra  vires 
ana  void,  being  in  violation  of  Const.  Tex.  art. 
1^  $  19,  providing  that  taxes  shall  be  equal 
and  uniform  throughout  the  state,  and  that  all 
property  shall  be  taxed  in  proportion  to  its 
value,  except  where  the  legisli^ure.shaU  by  a 
two-thirds  vote  acempt  it  from  taxation. — 
City  of  Austin  v.  Austin  Gk»-Light  &  Coal 
Co.,  (Tex.)  200. 

ABsessment. 

8.  In  trespass  to  try  title,  where  the  defend- 
ant relied  upon  a  tax  sale,  the  assessment 
roll  failed  to  show  the  numbers  of  the  surveys 
of  the  lands.  The  abstract  numbers  were 
given,  but  the  patents  of  the  original  owners 
showed  the  same  numbers  to  be  the  numbers 
of  the  surveys.  Held  that,  under  Gen.  Laws 
Tex.  1S76.  p.  269,  S  14,  relating  to  assessments, 
and  proviaing  that  the  assessment  roU  must 
show  the  abstract  number  and  the  number  of 
the  survey,  the  roll  was  inadmissible  in  evi- 
dence.—Gulf ,  C.  &  B.  F.  Ry.  Co.  v.  Poindexter, 
(Tex.)  316. 

4.  And  in  such  case  a  plea  for  compensation 
for  improvements^  based  on  such  tax  deed,  is 
also  defective,  and  evidence  of  such  improve- 
ments is  not  admissible  thereunder. — ^Id. 

5.  An  ordinance  providing  for  a  vote  to  levy 
an  additional  tax  of  one  andone- third  mills  on 
the  taxable  property  of  the  city  does  not  vio- 
late the  spirit  or  the  act  LeR.  Tex.  which  per- 
mits mumcipallties  to  submit  a  proposition  to 
vote  for  a  tax  of  a  specific  per  cent.-— City  of 
Austin  V.  Austin  Gas-Light  &  Coal  Co.,  (Tex.) 
200. 

GoUeotion  by  suit. 

6.  Rev.  St.  Mo.  $$  6d8&-«887, 6846.  provide  for 
the  delivery  of  back-tax  books  to  the  collectors 
of  the  various  counties,  and  of  cities  having  a 
population  of  over  5,000.  and  the  collection 
thereof.  Held,  that  tne  collector  of  St. 
Joseph,  a  city  ox  over  6,000  inhabitants,  is  the 
proper  party  to  bring  suit  for  taxes  levied  by 
such  city.-— State  v.  Hamilton,  (Mo.)  588. 

7.  Where  a  city  levied  a  tax  to  pay  certain 
judgments  against  it,  the  failure  to  bring  suit 
for  such  tax  before  the  payment  of  the  judg- 
ment, does  not  affect  the  liability  of  the  owner 
of  the  property  levied  on. — ^Id. 

Sale  for  non^paymaiit. 

8.  In  ejectment,  defendant  held  under  a  sale 
of  the  lands,  on  a  judgment  for  taxes  against 
the  former  owner,  a  bank«  Plaintifr  held  un- 
der a  deed  from  said  bank.  It  appeared  that 
the  summons  in  the  tax  suit  issued  against 
the  president  of  the  bank,  but  issued  and  was 
served  on  him  individually.  ifeZ-d,  that  there 
was  no  service  on  the  bank,  and  the  judgment 
and  sale  of  the  land  thereunder  was  of  no  ef- 
fect ;  and  was  not  cured  by  order  of  court,  at 
the  instance  of  defendant  in  ejectment,  amend- 
ing the  simimons  and  its  return  after  final 
judgment,  and  after  the  institution  of  the 


ejectment  suit,  without  notice  to  defendant 
therein,  or  the  sheriff.— -Blodgett  v.  Schaffer, 
(Mo.)  486. 

9.  A  judgment  of  a  court  of  competent  juris- 
diction in  an  action  brought  by  the  state  to 
recover  back  taxes,  under  act  Mo.  1877,  can- 
not be  collaterally  impeached  on  the  ground 
that  the  assessor's  book  was  not  verified,  such 
objection  being  purely  a  matter  of  defense- 
Jones  V.  DriskeU,  (Mo.)  111. 

10.  A  misrecital  in  a  sherifTs  deed  of  the 
date  of  a  judgment,  in  a  back-tax  suit,  under 
Acts  Mo.  1877,  is  cured  by  the  recital  in  the 
deed  of  the  execution,  which  oorrectly  states 
the  date  of  the  judgment— Id. 

Tax  titles. 

11.  A  judgment  in  a  tax  suit,  which  is  not 
against  each  tract  separately  for  amount  due 
on  each,  in  accordance  with  Acts  Mo.  1877,  p. 
886,  $  6,  is  not,  for  that  reason,  void;  and^  hav> 
ing  been  rendered  by  a  court  having  jurasdio- 
tion  of  the  person  and  subject-matter,  the 
title  of  a  purchaser  at  execution  sale,  under 
such  judgment,  is  not  affected  by  such  error. 
-Id. 

12.  In  ejectment,  where  plaintiff  claimed  as 
purchaser  at  a  tax  sale  made  under  a  valid 
and  subsisting  judgment,  which  judgment 
was  afterwards  reviewed  in  a  proceeding  to 
which  plaintiff  was  not  a  partv,  evidence  as 
to  such  proceeding  is  inadmissible.— Id. 

18.  A  purchaser  of  the  legal  title  to  land, 
knowing  that  his  vendor  had.  in  equity,  no 
right  thereto,  bought  the  same  land  at  tax  sale 
for  less  than  1  per  cent,  of  its  value.  Hetd. 
that  his  tax  title  was  in  eouity  fraudulent  ana 
void  as  against  the  equitable  owner  of  the  tax 
title,  to  whom  the  land  was  assessed,  and  who 
had  no  knowledge,  at  the  time,  of  the  tax  or 
of  the  sale.— Hoge  v.  Hubb,  (Mo.)  448. 

14.  A  tax  on  land  of  a  non-resident  was  duly 
paid,  but  the  collector  failed  to  enter  payment 
on  his  tax-book,  and  commenced  suit  m  the 
name  of  the  state  to  enforce  its  lien.  Judg- 
ment was  given  by  default.  After  jud  gment, 
the  owner  of  the  land  produced  the  receipt  of 
the  collector,  who  acknowledged  it  genuine, 
and  made  entry  of  the  payment.  Hubse- 
quently,  execution  issued,  under  which  the 
land  was  sold.  JETeld,  that  the  purchaser  took 
no  title.— Huber  v.  Pickler,  (Mo.)  427. 

15.  Under  the  revenue  law  Mo.  1872,  $  219, 
providlug  that  if  the  holder  of  a  tax  deed*be 
defeated,  the  successful  claimant  shall  be  ad- 
judged to  pay  him  (unless  the  land  was  not 
taxable,  or  the  taxes  have  been  paid,  or  the 
land  is  redeemed)  the  full  amount  paid  by 
him,  with  redemption  money,  and  10  per  cent, 
interest  on  the  taxes  from  the  time  of  pay- 
ment, which  judgment  shall  be  a  lien  on  the 
land,  it  is  error  to  refuse  to  include  redemp- 
tion money  in  such  judgment— Allen  v.  Buck< 
ley,  (Mo.)  10. 

16.  Where  the  order  of  publication  and  no- 
tice of  tax  sale  described  the  property  as  in 
B.'s  addition,  but  the  judgment  and  sneriff's 
deed  described  it  as  in  B.'8  2d  addition,  the 
judgment  was  void.- Millner  v.  Shipley,  (Mo.) 
175. 

17.  In  ejectment,  on  appeal,  where  defendant 
held  under  a  tax  deed,  valid  on  its  face,  he  con- 
tended that  plaintiff's  action  was  barred,  be- 
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cause  defendant's  deed  had  been  recorded 
more  than  three  years.  Held^  that  this  de- 
fense could  not  avail,  because  it  was  not 
raised  in  the  court  below;  and  the  record  did 
not  disclose  when  the  deed  was  recorded ;  and 
also  because  the  sale  was  after  the  special 
revenue  act  of  1872,  $  221,  under  which  such 
limitation  was  claimed,  was  repealed  bv  Rev. 
St.  Ma  18T9,  |  3160.— Blodgett  v.  Schaffer, 
(Mo.)  486. 

18.  In  an  action  to  recover  land,  the  title  to 
which  is  found  in  plaintiff,  where  defendant 
claims  under  a  tax  sale  which  is  void  for  in- 
sufficient  description  of  the  land  sold,  the  lat- 
ter cannot  recover  for  taxes  on  the  land  vol- 
untarily paid  by  him. — Broxon  v.  McDougal, 
(Tex.)  591. 

19.  Under  Wag.  St.  Mo.  $  216,  providing 
that  several  tracts  may  be  conveyed  in  one 
tax  deed,  but  that  each  tract  is  chargeable 
only  with  its  tax,  such  a  tax  deed  is  void  if  It 
does  not  set  out  that  each  tract  was  sold  sepa- 
rately for  the  tax  against  it.— Allen  v.  Buck- 
ley, (Mo.)  10. 

20.  A  tax  deed,  without  evidence  of  the 
facts  conferring  the  power  to  sell,  does  not 
gass  title.— Bartley»8  Heirs  v.  Harris,  (Tex.) 

Tax  titles — Iiimitation  of  actions. 

21.  A  grantee  of  a  tax  title,  though  it  be 
over  40  years  old,  who  did  not  enter  under  the 
tax  title  until  nearly  40  years  after  the  execu- 
tion of  the  deed,  and  then  onlv  for  the  purpose 
of  cutting  timber,  is  not  entitled  to  hold  under 
the  Texas  three-years  statute  of  limitations, 
without  proof  of  compliance  with  the  law  de- 
manded in  case  of  tax  titles.— Telfener  v.  Dil- 
lard,  (Tex.)  847. 

22.  The  mere  lapse  of  40  years  is  not  suffi- 
cient to  raise  a  presumption  that  the  laws 
regulating  assessment  and  sale  for  taxes  have 
been  complied  with  so  as  to  supply  the  miss- 
ing proof  of  the  power  of  the  sheriff  to  con- 
vey the  legal  title  by  tax  deed;* no  proof  be- 
ing offered  of  such  facts  as  would  be  pre- 
sumed to  be  in  the  custody  of  the  proper  of- 
ficers and  departments,  nor  any  evidence  of 
their  loss. — Id. 

Pleading. 

28.  In  trespass  to  try  title,  where  the  de- 
fendant relies  upon  a  tax  deed  for  his  title, 
an  answer  settiqg  up  that  the  tax  deed  was 
issued  in  pursuance  to  a  sale  for  the  unpaid 
taxes  of  the  year  18 — ,  is  fatally  defective  in 
not  stating  the  year  for  which  the  taxes  were 
due.— Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Poindexter, 
(Tex.)  816. 

TELEGRAPH  COMPANIES. 

Failure  to  deliver  message. 

1.  In  an  action  against  a  telegraph  company 
for  failure  to  transmit  a  message,  it  appeared 
that  plaintiff  was  informed  by  defendant's 
agent  that  there  was  a  telegraph  office  at  the 
station  to  which  he  sent  the  message,  and 
that  the  agent,  soon  after  sending  the  message, 
discovered  that  the  office  had  been  closed,  but 
concealed  this  knowledge  from  plaintiff.  The 
agent  was  not  informed  thai  the  message, 
which  in  form  was  an  ordinary  telegram,  was 


of  great  importance.  Hi^  that  ezemplary 
damages  could  not  be  recovered. — ^McAlien  ▼. 
Western  Union  Tel.  Co.,  (Tex.)  715. 

2.  In  an  action  against  a  telegraph  componj 
for  failure  to  deliver  a  message,  the  court 
charged  as  follows:  "The  question  of  diji- 

?:ence  Is  one  to  be  determined  by  the  jury 
rom  all  the  facts  and  circumstances,  and  u 
you  believe  from  the  evidence  that  defendant 
used  such  care  and  diligence  as  a  prudent 
man,  under  like  circumstances,  would  use  in 
his  own  behalf  to  deliver  the  message,  and 
failed  through  no  fault  of  defendant  company 
or  its  agents  or  employes,  then  yon  will  find 
for  defendant. "  Hela^  a  sufficient  charge  on 
the  question  of  negligence.— Gulf ,  O.  &  S.  P. 
R.  Co.  V.  Miller,  668. 

8.  In  an  action  against  a  telegraph  company 
for  failure  to  deliver  a  message,  a  charge  re- 
quiring the  jury  to  determine  the  degree  of 
negligence,  without  defining  the  same,  is  not 
ground  for  reversal,  in  the  absence  of  any 
proper  assignment  of  error  showing  that  a 
finding  of  gross  negligence  Influencedthe  jury 
in  fixing  the  amount  of  the  damages.— Id. 

4.  A  condition  in  a  telegraph  blank,  relier- 
ing  the  company  from  liability  for  mistakes 
or  delays  in  the  transmission  or  delivery  of 
anrepeated  messages,  does  not  reasonably  ex- 
tend to  failure  to  deliver  after  transmission. 
-Id.» 

5.  Where  a  telegraph  company  sought  to 
excuse  non-delivery  of  a  message  on  the 
ground  that  the  receiver  was  an  obscure  per- 
son, whom  the  messenger  could  not  find,  speci- 
mens of  printed  cards  and  letter-heads  wnich 
he  had  used  in  his  business  as  grocer  were 
pertinent  to  the  issue,  and  admissible,  espe- 
cially after  he  had  testified  without  objection 
that  he  so  used  them.— Id. 

Damages. 

6.  Damages  for  bruises  received  in  conse- 
quence of  being  obliged  to  take  a  rough  vehi- 
cle, instead  of  the  family  carriage,  are  too  re- 
mote for  a  claim  against  telegraph  company 
for  failure  to  transmit  a  messi^  ordering  the 
family  carriage.— McAllen  v.  Western  XJnion 
TeL  (Jo.^  (Tex.)  715. 

7.  Plaintiff's  mental  sufferings  and  appre- 
hensions upon  not  being  met  at  the  station  by 
the  family  carriage^  which  he  had  ordered  by 
telegram  upon  hearing  of  his  father^s  illness, 
cannot  enter  as  an  element  of  damages  in  an 
action  against  a  telegraph  company  for  failure 
to  transmit  the  message.— Id. 

8.  In  an  action  against  a  telegraph  companv 
for  failure  to  transmit  a  message,  the  petition 
should  allege  whether  exemplary  or  actual 
damages  are  claimed. — Id. 

TENANCT  IN  COMMON  AND 
JOINT-TENANCY. 

See,  also,  Partitioru 

Bights  and  remedies  inter  se. 

1.  Where  improvements  are  erected  at  tiie 
joint  expense  of  co-tenants,  and  one  of  them 
occupies  the  improvements  by  consent  of  the 
other,  and  claims  bis  homestead  estate  there- 
in, if  the  land  is  afterwards  partitioned,  the 
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occupant  is  entitled  to  bis  homestead  estate, 
and  tbe  other  co-tenant  is  entitled  to  half  of 
the  value  of  the  Improvements  erected  at  the 
joint  expense  of  both.— Lewis  v.  SeUiok,  (Tex.) 
078.  ,      , 

2.  Where  a  verdict,  in  an  action  to  recover 
a  homestead,  under  the  charge  of  the  court 
fixed  the  value  of  the  improvements  erected 
on  plaintifTs  homestead  at  the  time  defendant 
purchased  from  the  co-tenant  of  plaintiff,  it 
was  error  to  render  judgment  for  "one-half 
of  all  the  improvements"  situated  on  the 
homestead,  defendant  since  his  purchase  hav- 
ing erected  additional  improvements  thereon. 
—Id. 

8.  In  an  action  to  have  a  homestead  de- 
clared, and  partitioned,  the  court  charged: 
**In  case  you  find  for  plaintiff  for  her  home- 
stead, find  that  plaintiff  is  only  entitled  to 
an  undivided  200  acres  out  of  the  original 
1,920  acres,  and  for  an  undivided  half  interest 
in  and  to  the  improvements  erected  on  said 
200  acres,  and  state  the  amount  you  may  £Uid 
such  improvements  were  worth  at  date  of 
deed  to  defendant. »»  Hetd,  that  this  charge 
does  not  direct  the  jury  to  make  partition  of 
the  pro^.  "i-y,  but  omy  directs  them  upon  the 
issues  of  fact  necessary  to  establish  the  rights 
of  the  parties,  and  to  enable  the  court  to  ren- 
der a  proper  judgment,  and  is  therefore  prop- 
er.— Id. 
Action  against  third  party. 

4.  A  tenant  in  common  of  a  tract  of  land  may 
recover  the  whole  in  trespass  to  try  title 
against  a  mere  stranger  who  does  not  connect 
himself  with  the  tiUe.— Moore  v.  State,  (Tex.) 
771. 

TENDER. 

Fajrment  of  money  into  court. 

In  a  suit  in  equity  to  secure  a  half  interest 
in  lands  purchased  by  defendant  under  an 
agreement  with  plaintiff  that  the  purchase 
should  be  for  their  mutual  benefit,  plaintiff 
to  pay  his  part  within  a  given  time,  it  is  not 
necessary  for  the  latter  to  pay  the  money  into 
court ;  proof  of  a  previous  tender,  and  a  pres- 
ent wilUngness  to  pay,  on  obtaining  title,  be- 
ing sufficient.— Gardner  v.  Randell,   (Tex.) 
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Theft. 


See  Larceny,  1-18. 


Torts. 

See  Death  by  Wr(moful  Act;  Malicious 
Prosecution;  Negligence;  Replevin;  Tres- 
pass; Trover  and  Conversion, 

TownB. 

See  Highways;  Schools  and  School-DiS' 
Prlcts. 

TBESFASS. 

What  amounts  to. 

1.  Where  a  lessee  enters  upon  a  vacant  city 
lot,  and  erects  thereon  a  house,  of  which  he 
has  been  in  peaceable  possession  for  several 


days,  an  adverse  claimant  has  no  right  to  in- 
close the  lot,  forcibly  eject  plaintiff  or  his 
servants  in  charge,  pull  aown  and  destroy  the 
house,  and  remove  the  same  and  its  contents; 
and  he  will  be  liable  in  damages  for  so  doing, 
though  he  may  have  used  no  unnecessary 
force.— Sinclair  v.  Stanley,  (Tex.)  611. 

Evidence. 

2.  In  an  action  to  recover  for  forcible  eject- 
ment of  a  tenalat,  a  power  of  attorney,  made 
by  the  claimants  for  the  purpose  of  ratifying 
their  agent's  act  in  leasing  the  premises,  is 
admissible  in  support  of  plaintiff's  right, 
though  made  after  the  lease  and  after  the 
ejectment. — Id. 

Damages. 

8.  Where  plaintiff,  under  daim  of  right,  en- 
tered upon  a  lot  owned  by  another,  and  erected 
a  house  thereon,  and  left  his  minor  son  in 
charge,  who,  in  the  absence  of  the  father,  was 
assaulted  by  defendants,  who  destroyed  and 
removed  the  house  and  contents;  an  instruc- 
tion that  if  the  jury  should  find  that  the  son 
was  assaulted,  such  fact  could  be  considered: 
by  them  in  assessing  plaintiff's  damages  for 
the  trespass,  is  not  erroneous  when  taken  in 
connection  with  the  charge  that  plaintiff  could 
not  recover  for  an  assault  upon  his  son,  as  the 
action  was  brought  for  dan^ages  to  property. 
-Id. 

Indictment. 

4.  An  indictment  for  fence-cutting  charged 
that  defendants  on  a  certain  day,  **with  force 
and  arms,  in  the  county  of  M.,  did  then  and 
there  wantonly  and  willfully,  and  without  the 
consent  of  C,  the  owner,  and  with  intent  to 
injure  the  said  C,  cut,  injure,  and  destroy  a 
fence  there  situate,  said  fence  being  then  the 
property  of  said  C,  and  not  the  property  of 
said  defendants;  and  that  said  defendants, 
nor  either  of  them,  did  not  then  and  there  own 
or  reside  upon  land  inclosed  by  said  fence. " 
Held,  that  such  indictment  is  sufficient- 
Spears  V.  State,  (Tex.)  245. 

TBESFASS   TO   TRY  TITLE. 

See  Ejectment. 

Betterments,  see  Appeal,  38. 

By  tenant  in  common,  see  Tenancy  in  Com- 
mon and  Jo^t  Tenancy,  4. 

Claim  for  damages,  see  Limitation  of  Ac- 
tions, 1. 

Improvements,  see  Mortgages,  10. 

Pleading,  see  Taxation,  28. 

Limitation  of  action. 

1.  In  trespass  to  try  title,  where  new  par- 
ties are  adcted  by  amended  petitions  without 
changing  the  form  of  action,  it  is  proper  for 
the  court,  having  charged  that  the  statute  of 
limitations  was  suspended  by  the  filing  of  the 
suit,  to  instruct  the  jury  to  look  at  the  peti- 
tion and  amendments  for  the  date  suit  was 
first  filed  in  behalf  of  the  various  plaintiffs.— 
Tilfener  v.  DiUard,  (Tex.)  847. 

2.  The  statute  of  limitations  is  a  valid  de- 
fense in  trespass  to  try  title,  where  one  held 
adverse  possession  during  the  period  neces- 
sary under  the  statute,  though  neither  he  nor 
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those  claimine  under  him  were  in  possession 
when  the  action  was  hrought.  —  Branoh  y. 
Baker,  (Tex.)  808.* 

8.  In  an  action  to  try  title  to  land,  proof  by 
defendant  in  possession,  of  a  former  adverse 
possession  by  a  third  party,  sufficient,  under 
the  sutute  of  limitations,  to  bar  plaintifl^s 
claim,  will  prevent  a  reoovery.-— Id. 

Tax  titlds. 

4.  In  trespass  to  try  title  by  ihe  heirs  of  the 
original  owner  against  the  grantees  in  a  tax 
deed,  unsupported  by  evidence  that  the  tax 
laws  had  ever  been  complied  with,  the  doc- 
trine of  stale  demands  has  no  application, 
since  such  deed  does  not  operate  to  divest  the 
owner  of  the  legal  tittle.— Tellener  v.  Dillard, 
(Tex.)  847. 

Pleading. 

6.  Under  Rev.  St.  Tex.  1879,  art.  4787,  requir- 
ing, in  trespass  to  try  title,  that  *^ plaintiff 
shall  indorse  on  his  petition  tnat  the  action  is 
broufif ht  as  well  to  ti^  title  as  for  damages, "  a 
petition  alleging  that  plaintilf  is  the  owner^s 
widow,  and  that  the  land  is  the  homestead, 
and  has  been  set  apart  to  her  by  the  probate 
court,  and  also  stating  the  facts  constituting 
the  invasion  of  her  rights,  a  judgment  for 
plaintiff  will  not  be  reversed  for  want  of  the 
required  indorsement  on  her  petitlon.^Brad- 
ley  V.  Deroche,  (Tex.)  779. 

6.  In  trespass  to  try  title,  where  an 
amended  petition  is  filed  making  new  parties, 
without  changing  the  form  of  action,  and  add- 
ing a  claim  for  rents,  but  no  rents  are  recov- 
ered on  the  trial,  there  is  no  departure  from 
the  original  action  of  which  the  defendant  can 
complam.— Telfener  v.  Dillard,  (Tex.)  847. 

7.  In  trespass  to  try  title,  the  land  was  de- 
scribed by  metes  and  Dounds,  and  designated 
as  "842  acres,  part  of  the  Milton  Sweeney  sur- 
vey, in  P.  county. "  The  land,  as  described, 
was  patented  to  Sweeney,  as  assignee,  and 
conveyed  bv  him  and  one  W.  to  one  J.  Upon 
J.'s  death,  nis  executors,  by  a  deed  conveying 
many  other  tracts,  passed  title  to  plaintiff^s 
grantor  to  "843  acres,  Milton  survey  tract,  in 
P.  county,  valued  at  $171. "  There  was  noth- 
ing to  show  that  Sweeney  had  at  any  time  had 
title  to  any  other  part  of  J.'s  estate.  Held^ 
that  the  land  sued  tor  was  sufficiently  identi- 
fied as  that  described  in  the  deed  from  J.' s ex- 
ecutors.—Parrish  V.  Jackson,  (Tex.)  486. 

8.  The  Texas  statute  requiring  the  petition 
in  trespass  to  try  title  to  state  the  interest 
plaintiff  claims,  and,  if  he  claim  an  undivided 
interest,  the  amount  thereof,  does  not  pre- 
clude a  tenant  in  common  from  recovering  the 
whole  against  one  having  no  title:  and  where 
several  sue,  claiming  the  land  in  zee,  without 
stating  the  interest  of  each,  and  the  petiUon 
is  excepted  to,  but  the  exception  is  never 
called  to  the  attention  of  the  court  until  after 
trial,  and  no  ruling  is  found  in  the  record,  it 
will  be  considered  to  have  been  waived.— -Tel- 
fener V.  DUlard,  (Tex.)  847. 

Evidence. 

9.  When  in  an  action  of  trespass  to  try  title, 
defendant  claimed  that  a  certain  deed,  from 
defendants  to  plaintiffs  was  a  mortgage, 
plaintiffs,  the  grantees  in  the  deed,  were  prop- 
erly permitted  to  show  previous  judgments  1 


in  their  favor  agaliwi  defendant,  prooeedivgs 

to  revive  the  judgments,  and  a  flismissaJ  of 
those  proceedings,  when  the  deed  was  given, 
as  tandioK  to  suuport  claim  of  a  aettlensenl 
of  the  debt  by  the  deed.— Miller  v.  Ytnrria, 
(Tex.)  206. 

10.  In  an  action  of  trespass  to  try  title, 
where  plaintiff  claimed  the  land  under  a  sale 
by  virtue  of  an  execution  upon  a  judgment  in 
justice's  court  between  third  parties,  a  tran- 
aoript  of  the  judgment  whieh  fails  to  show 
that  execution  was  ever  issued,  but  that  an 
appeal  was  taken  therefrom,  is  not  admissible 
in  evidenoc-^Stark  v.  EUis,  (Tex.)  76. 

11.  In  trespass  to  try  title  to  two  sectiona  of 
land,  plaintiffs  relied  on  certain  patents  grant- 
ed to  a  railway  company,  and  a  certified  copy 
of  a  deed  whereby  the  company  granted  to 
trustees  400  sections  of  land  (which  plalntifla 
claim  included  the  said  two  sections)  situated 
in  the  land-districts  of  M.  and  B.,  located  and 
surveyed  for  the  said  company,  the  field-notes 
of  the  survey  of  which  are  on  file  in  the  land- 
office  at  Austin,  Texas,  to  which  reference  is 
hereby  made  for  greater  certainty,  being  lands 
to  which  the  said  oompanv  is  enUtlad  aa  a 
bonus.  Heldj  that  plaintiffs  must  fail  on  ac- 
count of  the  want  of  identitv  of  the  lands  in 
Question  as  part  of  the  lands  mclnded  in  above 
deed ;  no  evidence  having  been  offered  on  that 
point.~GaUett  v.  Starr,  (Tex.)  844. 

12.  In  a  trespass  to  try  title,  where  def  endr 
ant  pleaded  a  former  adverse  possession  of  a 
third  party,  sufilcient  to  defeat  plaintifTs 
claim,  a  sheriff's  deed  under  which  such  third 
party  had  claimed,  but  which  was  void  for 
ambiguity  in  the  description  of  the  land,  is  ad- 
missible to  show  the  extent  of  the  adverse 
possession.— Branch  v.  Baker,  (Tex.)  808. 

IS.  In  trespass  to  try  title,  when  defendants 
prove  title  by  a  quitclaim  deed  it  Is  needless 
to  submit  the  issue  of  htma  Jide  purchaser  to 
the  jury,  although  there  is  evidence  tending 
to  sustain  that  defense.— Tram  Lumber  Ck).  v. 
Hancock,  (Tex.)  724.* 

14.  In  trespass  to  try  title,  where  defendant 
contends  that  a  deed  to  plaintiffs,  executed 
by  herself  and  husband,  was  a  mortga^,  evi- 
dence that  the  officer,  before  whom  she  ac- 
knowledged the  deed,  told  her  that  she  could 
redeem  &om  the  sale,  is  inadmissible  in  the 
absence  of  evidence  that  the  grantees  had 
knowledge  of  the  misrepresentations.— Miller 
V.  Tturna,  (Tex.)  206. 

Betterments. 

15.  When  the  public  records  show  a  perfect 
chain  of  title  to  land  in  a  third  person,  one 
who,  without  examining  the  records,  takes 
from  a  stranger  to  such  title  a  deed  of  the  land 
containing  a  clause  of  special  warranty  only, 
is  not  a  purchaser  In  good  faith:  and  he  is  not 
entitled,  in  trespass  to  try  title  by  the  true 
owner,  to  compensation  for  Improvements 
erected  thereon  by  him.— Parrish  v.  Jackson, 
(Tex)  486. 

16.  Defendants  offered  evidence  of  a  tax 
sale  at  which  they  purchased.  Held  admissi- 
ble in  support  of  a  claim  for  improvements 
made  in  good  faith. —Traylor  v.  Liae,  (Tex.)  89. 

Judgment,  reversal  of. 

17.  Where,  in  trespass  to  try  title,  defend- 
ant contended  that  a  deed  to  plaintiffs  I7  hat> 
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Mil  and  hnfllMnd  was  imeonted  as  amortgage, 
a  wiineM  save  his  opinion  that  all  the  pamea 
underatood  the  tranaaotion.  it  was  not  eround 
for  rerersal  in  the  f aoe  of  tbe  other  evidence, 
which  fairly  showed  that  to  he  the  faot.^ 
Miller  v.  Yturria,  (Te^.)  306. 

TBIAIi. 

See,  also,  ExcepHona^  BUI  of;  Jury;  New 
Trial;  WitiUM. 

Gonduot  of~-Taking  pikers  to  jury- 
room. 

1.  On  the  trial  of  an  appeal  from  the  probate 
of  a  will,  the  jury  were  allowed  to  take  to 
their  room  the  wia,  upon  which  was  indorsed 
the  notary's  certificate  of  acknowledgment, 
abont  which  that  officer  had  fully  testified. 
Held,  that  the  taking  of  the  indorsement,  not 
being  objected  to,  and  the  verdict  not  being 
affected  thereby,  was  not  gfround  for  a  new 
trial. ^Beeks  y.  Odom,  (Tex.)  702. 

InstruotionB. 

2.  In  an  action  upon  a  bond,  the  validity  of 
which  is  not  questioned  in  defendant's  answer, 
or  in  the  evidence,  it  is  error  to  instruct  t^e 
Jury  that  if  they  find  the  bond  to  be  invalid 
their  verdict  should  be  for  defendants.— Gra- 
ham V.  McCarty,  (Tex.)  342. 

Speciflo  charge. 

8.  Failure  to  give  a  more  speciflo  charge  is 
not  error,  where  no  request  for  such  charge 
was  made  at  the  triaL— Neyland  v.  Bendy, 
(Tex.)  497. 

4.  When  certain  points  are  covered  by  the 
ffeneral  charge  of  a  court,  it  is  not  error  to  re- 
fuse to  repeat  them  in  special  instructions  re- 
Quested.— Gulf ,  C.  ^  S.  F.  Ry.  Co.  v.  Gascamp, 
frex0  227. 

5.  Where  defendant  asked  for  instructions, 
which  were  given  in  substance  in  the  charge 
of  the  court,  he  cannot  be  heard  to  say  that 
the  instructions  given  wereerroneous.— ReiUy 
V.  Hannibal  &  St  J.  R.  Co.,  (Ho.)  407. 

Additional  giyen  by  request. 

6.  It  is  error  for  the  trial  court  to  send  ad- 
ditional instruations  to  the  jury -room,  in  re- 
sponse to  a  written  request  from  the  jury,  in 
the  absence  of  counsel,  and  without  opportu- 
nity for  exception,— Chouteau  V.  Jupiter  Iron- 
Works,  (Mo.)  467. 

SufiQcienoy  of. 

7.  Where  there  is  no  complaint  that  a  charge 
given  was  incorrect,  so  far  as  it  went,  and  no 
further  charge  was  asked,  appellant  cannot 
complain  that  the  charge  given  was  not  suifi- 
dently  fulL-— Beeks  v.  Odom,  (Tex.)  702. 

8.  In  an  action  for  damages  to  overflowed 
lands,  the  court  clearly  stated  to  the  jury 
what  facts  would  render  defendant  liable,  and 
informed  them,  in  clear  terms  that  plaintiff 
would  not  be  entitled  to  recover  for  any  in- 
jury he  might  have  avoided  by  due  care,  also 
that  defendant  was  not  liable  if  the  overflow 
resulted  from  extraordinarilv  heavy  rains, 
and  high  water,  against  whion  ordinary  pru- 
dence could  not  have  provided.  Held,  that 
the  f  ailuxe  to  repeat  the  last  proposition  in 


every  paragraph  of  the  charge,  on  the  ques- 
tion of  defendants  liability  was  not  calculated 
to  mislead  the  jury,  and  its  omission  was  not 
error.— <Sabhie  &  E.  T.  Ry.  Co.  v.  Broussard, 
(Texj  874. 

0.  In  an  action  for  injuries  received  on  a 
railway,  an  instruction  for  plaintiff  claiming 
through  the  negligence  of  defendant  alone,  is 
not  3biectionabie  because  it  does  state  that,  if 
plaintiff  contributed  to  the  injury  by  his  own 
neglect,  he  could  not  recover,  where  the  effect 
of  contributory  negligence  is  fully  presented 
In  instructions  given  at  request  of  defendant. 
—Louisville  &  N.  B.  Co.  v.  Connelly,  (Ky.) 
W4. 

Inoonsistent  with  eridenoe. 

10.  Where  the  evidence  showed  that  plain- 
tiff visited  defendant's  mill  on  business  of  his 
own,  and.  asking  to  see  an  employe,  was  di- 
rected where  to  find  him,  and  in  the  search 
was  Injured,  a  charge  submitting  to  the  jury 
whether  plaintiff  entered  the  mill  upon  de- 
fendant's invitation  Is  error.— Galveston  Oil 
Co.  V.  Morton,  (Tex.)  766. 

Failure  to  answer  special  interroga- 
tories. 

11.  Plaintiff  had  questions  submitted  to  the 
jury  as  to  whether  the  amount  for  which 
goods  in  an  alleged  fraudulent  sale  were  sold 
was  a  fair  one,  and  whether  the  purchase 
money  was  applied  by  the  vendor  to  the  pay- 
ment of  his  debts.  The  jury  failed  to  agree 
as  to  these,  cmd  gave  a  general  verdict  against 
plaintiff.  HeUij  that  it  was  not  error  to  dis- 
charge the  jury  without  requiring  answers  to 
these  questions.— Dyer  v.  Taylor,  (Ark.)  258. 

Verdict — Absence  of  juror. 

12.  Under  Rev.  St.  Tex.  art  8100,  authoriz- 
ing trials  by  less  than  twelve  jurors,  on  con- 
sent of  parties;  and  article  3101,  providing 
that  when  a  juror  is  disabled  from  sitting, 
pending  a  trial,  the  verdict  shall  be  signed  by 
every  remaining  juror,— where  a  juror  was  ex- 
cused by  consent  on  account  of  sickness  in  his 
family,  a  verdict  rendered  by  the  remaining 
eleven,  and  signed  by  but  one,  as  foreman,  if« 
valid.-— Tram  Lumber  Co.  v.  Hancock,  (Tex.) 
734. 

TSOVEB  AND  OONVEB^ 
SION. 

Taking  by  offioer. 

In  replevin,  a  writ  was  issiied  to  the  sheriff 
commanding  him  to  take  from  defendant  p 
certain  mule,  and  if  he  failed  to  get  it,  to 
make  the  value  out  of  the  property  of  defend 
ant,  and  the  suretv  on  his  replevin  bond.  The 
sheriff  failed  to  nnd  the  mule  in  the  posses- 
sion of  defendant,  but  took  it  from  one  who 
had  purchased  it  for  value  pending  the  action. 
Held,  that  the  sheriff  was  not  guilU  of  con- 
version in  taking  it  under  the  writ.— Schwants 
V.  PiUow,  (Ark.)  167. 

Trustee  Process. 

See  Gam4«7»fneiit. 
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TRUSTS. 

Defenses,  see  lAmUation  of  ActUrM^  8. 

Resulting. 

1.  When  a  mortgagor  is  in  possession  of 
lands  under  an  agreement  with  the  purchaser 
at  the  foreclosure  that  he  should  have  time  to 
pay  the  debt,  and  upon  payment  there  should 
be  a  reconveyance  to  him,  upon  his  death, 
there  is  a  resulting  trust  for  the  benefit  of 
the  heirs  of  the  mortgagor.— Gtaines  v.  Saund- 
ers, (Ark.)  301.» 

Parol  trust — Evidence  to  establish. 

2.  Where  it  is  sought  to  ing^raft  a  parol 
trust  on  a  deed,  absolute  on  its  face,  the 
burden  is  on  the  party  seeking  to  enforce  the 
trust,  and  the  testimony  must  satisfy  the 
jury  that  such  was  the  intention  of  the  parties 
to  the  instrument;  but  need  not  be  the  ^clear- 
est and  most  positive  proof .  "—Neyland  v. 
Bendy,  (Tex.)  497. 

Benefloiaries — Oeetul  que  trust. 

8.  Under  Gen.  St.  Ky.  o.  63,  art.  1,  S  21,  pro- 
viding that  trust-estates  shall  be  subject  to 
debts  in  the  same  manner  as  legal  estates,  a 
testator  cannot  vest  property  in  a  trustee,  for 
the  use  of  another,  so  as  to  exempt  it  from  the 
debts  of  the  cestui  que  tnwt.— Marshall's 
Trustee  v.  Rash,  (KyJ  879. 

4.  Under  Gen.  St.  Ky.  c.  d3,  art.  1,  S  21,  pro- 
viding that  trust-estates  shall  be  subject  to 
debts  in  the  same  manner  as  legal  estates,  a 
discretion  in  a  trustee  in  the  management  and 
control  of  a  trust-estate  does  not  prevent 
creditors  of  the  cestui  qys  trust  from  subject- 
ing such  estate  to  the  payment  of  their  debts. 

Establishment  and  proof  of. 

5.  Where  plaintiff  attempts  to  show  that  a 
grantee  holds  the  legal  title  ih  trust  for  an- 
other, the  burden  is  upon  him  to  overcome  the 
presumption  that  it  is  not  held  in  trust,  by 
evidence  suiflcient  to  satisfy  the  iury,  not- 
withstanding the  recitals  inthedeed.— Wallis 
V.  Wood,  (Tex.)  853. 

VENDOR  AND  VENDEE. 

See,  also.  Deed;  Frauds^  Statute  of;  Fraud- 
ulent Conveyances;  Judicial  Sales. 

Ck)ntracts  relating  to  pubUo  lands,  see  Pxiblic 
Lands,  29. 

Substituted  agreement,  see  Accord  annd  Sat- 
isfaction, 3. 

Construction  of  contract. 

1.  An  auctioneer  sold  the  following  land,  re- 
serving the  right  to  redeem  by  payment  of  a 
bonus  tor  each  piece  sold :  The  west  26  feet 
of  Nos.  1511  and  1513  Clark  avenue,  advertised 
"block  210,  50  ft.  front  by  175  feet ; "  with  the 

grivilege  to  the  purchaser  of  taking  the  east 
>  feet  at  same  price.  Pliuntiff  took  both, 
paid  $50  down,  and  accei)ted,  without  com- 
plaint, a  receipt  expressing  the  aggregate 
consideration  in  one  sum,  and  indors^,  **  Re- 
demption fee,  130. "  Heldy  the  land  was  sub- 
ject to  redemption  by  payment  of  one  bonus. 
— McManus  v.  Gregory,  (Mo.)  423. 


Bights  of  vendor. 

2.  In  an  action  on  a  promissory  note  given 
^ainUff  as  part  of  the  purchase  money  of  a 
homestead  belonging  to  nerself  and  children, 
an  answer  of  deienaant,  in  possession  under 
a  warranty  deed,  setting  up  failure  of  consid- 
eration, stating  that  the  consideration  was  a 
promise  on  the  part  of  plaintiff  to  obtain  the 
signature  to  the  deed  of  one  of  her  children, 
which  she  failed  to  do,  is  demurrable  if  it 
fails  to  alle^^e  the  insolvency  of  ail  the  gran- 
tors, and  fails  to  allege  defendant's  ignorance 
of  the  defect  in  tiUe  when  he  purchased,  or 
fraud  on  the  part  of  the  vendors.— Neyland  v. 
Neyland,  (Tex.)  651. 

3.  In  an  action  against  a  vendee,  in  posses- 
sion of  land  under  a  bond  for  title,  to  ooUect 
his  promissory  notes  for  the  punsbase  money, 
plaintiff  averred  his  ability  and  willingness  to 
convey  according  to  the  title-bond,  and  the 
onlv  defense  set  up  by  defendant  was  that  he 
had  been  fraudulently  induced  to  accept  a 
stipulation  in  the  title-bond  for  a  special  war- 
ranty, instead  of  a  general  warranty.  Plain- 
tiff traversed  defendant's  answer.  Held,  that 
a  judgment  on  the  pleading^,  dismissing 
plaintiiTs  petition,  was  erroneous. — Under- 
wood V.  Parker,  (Ky.)  698. 

4.  In  an  action  oy  tne  vendor  to  recover  the 
purchase  price  of  land,  or  possession  thereof, 
where  the  vendee  pleads  the  statute  of  limita- 
tions to  the  notes  for  the  purchase  price,  it  is 
not  inequitable  to  decree  possession  unless 
payment  is  made  within  90  days,  though  the 
vendee  has  paid  three-fourths  of  the  purchase 
money,  retained   possession   16  years,   and 

g laced   valuable   improvements    thereon.  — 
lamblen  v.  Folts,  (Tex.)  834. 

5.  Plaintiff  reserved  a  lien  for  the  unpaid 
purchase  money  on  land  sold  defendant,  tak- 
ing three  promissory  notes,  and  afterwards 
brought  suit  to  foreclose.  One  note  being 
barred,  plaintiff  amended  his  petition,  rescind- 
ing the  contract  as  to  that  note,  and  affirming 
it  as  to  the  others.  Held,  that  the  contract 
was  an  entirety,  and  a  judgment  in  accord- 
ance with  the  petition  erroneous.— Nass  v. 
Chadwick,  (TexO  838. 

Bights  of  vendee. 

6.  In  Kentucky,  one  who,  by  {umself  and  his 
grantors  has  been  in  exclusive  possession  of 
land  described  by  marked  boundaries  for  more 
than  15  years,  but,  owing  to  a  mistake  in  the 
original  deed,  has  no  title  of  record,  can  nev- 
ertheless make  a  good  title. — Gaines  v.  Jones, 
(Ky.)25. 

7.  Where  it  appears,  in  an  action  on  a  pur- 
chase price  note,  that,  owing  to  a  mistake  in 
the  deed,  there  is  a  failure  to  convey  title  to  a 
portion  of  the  land,  defendant  is  entitled  to 
judgment  for  a  correct  deed,  before  a  judg- 
ment can  be  rendered  against  him  for  the 
amount  of  the  note. — Id. 

8.  In  an  action  to  recover  land,  defendant 
answered  that  a  third  person  was  previously 
in  possession  thereof  adversely  to  plaintiff; 
that  on  plaintifTs  representation  that  he  was 
the  sole  neir  of  the  owner,  such  third  person 
went  into  possession  under  plaintiff,  upon  con- 
tract for  purchase ;  that  defendant,  succeeded 
to  this  contract  upon  like  representations 
made  by  plaintiff  to  him ;  that  in  fact  plaintiff 
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was  one  of  several  beira,  and  only  the  owner 
of  an  undivided  one-third  interest.  Heldj 
that  defendant  was  not  estopped  to  deny  plain- 
tiif^s  title^and  it  was  error  to  strike  out  the 
answer.— Hanuoers  v.  Hanrick,  (Tex.)  845.* 

Veodor's  lien. 

9.  B.  agreed  by  letter  to  sell  B.  a  tract  o' 
land  and  convey  the  title  on  payment  of  the 
price.  Notes  inclosed  for  the  signature  of  8. 
were  returned  signed  by  8.  and  J.,  who  had 
TcoiMtlly  agreed  between  themselves  to  pm-- 
cfaase  the  umd  jointly.    After  making  partial 

•  payments.  J.  sold  his  interest  to  S. ,  taking  his 
note  for  tne  consideration.  A  deed  was  exe- 
cuted by  B.  to  S.  on  the  jpavment  of  the  bal- 
ance due  on  the  land.  Meld^  that  there  was 
no  lien  for  the  payment  of  the  note  given  by 
8.  to  J.,  as  B.  was  not  bound  to  deed  to  him  or 
reserve  a  lien  for  him  in  the  deed,  and  was  not 
required  to  do  so  by  S.,  with  whom  alone  he 
oontracted.— Wright  v.  Johnson,  (Ky.)  900. 

10.  A  deed  of  trust  was  g^ven  a  vendor  for 
the  balance  of  the  purchase  monev,  and  was 
recorded  on  the  same  day  with  the  deed  to 
the  vendee,  but  three  hours  after  record  of 
a  deed  of  trust  given  by  the  vendee  on  the 
property  purchased,  to  secure  one  who  fur- 
nished the  money  to  make  the  cash  payment, 
field,  that  the  deed  of  trust  given  the  vendor 
is  a  prior  lien.— Rogers  v.  Tucker,  (Mo.)  414. 

11.  Where  a  vendor  takes  notes,  and  retains 
a  lien  for  the  unpaid  purchase  money,  and 
afterwards  assigns  the  notes,  and  conveys  his 
interest  in  the  property  to  a  third  person,  the 
assignee  may  enforce  the  vendor's  lien,  and 
recover  possession  of  the  premises,  in  case  of 
non-payment  of  the  purchase  price.  ^Hamblen 
V.  Folts,  (Tex.)  884. 

Pleading. 

12.  Where  the  averments  of  a  petition  are 
sufDcient  to  authorize  a  judgment  on  the  note 
sued  on,  but  insufficient  to  authorize  one  to 
enforce  a  vendor's  lien  upon  certain  land,  a 
general  demurrer  to  the  petition  is  properlv 
overruled,  and,  defendant  refusing  to  plea^ 
further,  a  personal  judgment  may  be  entered 
for  plaintiff,  and  the  action  dismissed  with- 
out prejudice  so  far  as  it  seeks  to  enforce  the 
lien.~Bullock  v.  Graham,  (Ky.)  889. 

18.  Where  a  petition  avers  that  a  note  was 
given  for  the  purchase  money  of  land,  and  a 
uen  was  retained  on  it  for  its  payment,  but 
does  not  set  forth  the  terms  of  the  contract  be- 
tween the  vendor  and  vendee,  and  does  not 
state  whether  the  vendor  has  already  con- 
veyed the  land  to  the  vendee,  or  whether,  if 
he  has  not,  he  is  able  and  willing  to  do  so  ac- 
cording to  the  terms  of  the  contract,  it  is  in- 
sufficient to  authorize  the  enforcement  of  the 
alleged  lien.— Id. 

14.  When  in  an  action  on  a  note  for  the  pur- 
chase price  of  real  estate,  and  to  enforce  a 
vendor's  lien,  the  petition  avers  that  the  re- 
cital of  payment  in  full,  in  the  deed,  is  not 
true,  the  rights  of  bona  fide  creditors  and 
purchasers  not  being  involved,  It  must  be 
taken  as  pro  confesso  by  the  failure  of  the 
defendant  to  answer,  and  amounts  in  sub- 
stance to  one  of  mistake  in  making  the  deed. 
--Blevins  v.  Blankenship,  (Ky.)  175. 
v.7s.w.— 63 


Bona  flde  pnroluwere. 

15.  A  quitclaim  deed  on  record  was  ex- 
ecuted in  consideration  of  five  dollars  un- 
der a  trust  for  the  benefit  of  the  grantee's 
husband.  The  land  was  worth  $6,000,  and 
there  had  been  loaned  on  it  at  one  time  $2,000. 
Heldy  that  purchasers  under  a  mortgage  by 
the  grantee  were  put  upon  inquixy  as  to  the 
trust,  and  were  not  honaJUie  purchasers 
without  notice.— Gknnes  v.  Saunders,  (Ark.) 
801. 

16.  The  grantee  in  a  quitclaim  deed  takes 
subject  to  equities  between  his  grantor  and 
tlklrd  persons.-^BmmBl  v.  Headlee,  (Ma)  22. 

VENUB  IN  UiVJLL  CASES. 

Action  to  settle  Insolvent  estate,  see  Inaotv- 
ericy,  8. 

Place  of  payment  for  goods  8old. 

1.  Where  defendant,  for  the  purpose  of  pro- 
curing credit  for  purchases  of  piaintlfl;  sirned 
a  statement  of  assets  and  liabilities,  by  which 
it  was  agreed  that  all  {purchases  msdefrom 
plaintiff  were  payable  in  G.,  an  action  for 

goods  sold,  whether  delivered  at  the  time  of 
le  execution  of  the  instrument  or  afterwards, 
was  properly  brought  in  O.  county,  in  which 
the  city  of  Gt.  is  situated,  under  the  statute 
allowing  a  suit  to  be  brought  in  the  county 
where  defendant  has  contracted  in  writing  to 
perform  an  obligation. —Traylor  v.  Blum, 
(Tex.)  829. 

Petition  for  change  of  venue. 

2.  A  change  of  venue,  without  the  verified 
petition  therefor,  required  by  statute  in  Mis- 
souri, in  cases  wnere  the  ground  therefor  is 
not  disability  or  disqualification  of  the  judse, 
is  not  such  an  error  as  will  make  the  judg- 
ment void  and  the  subject  of  collateral  at- 
tack, in  the  absence  of  fraud.— Steams  v.  St. 
Louis  Ai  8.  F.  Ey.  Co.,  (Mo.)  ^70. 

Verdict. 

See  Criminal  Law,  35;  Trial,  12. 

Veriflcatioxi. 

See  Pleading,  8^. 

Voters. 

See  ElectUmM  ofivd  Voters. 

WAREHOUSEMEN. 

Beservation   of  title   for   advance- 
ments* 

A  parol  contract,  by  which  plaintiff,  aware- 
house  association,  furnished  money  to  a  cus- 
tomer, with  which  the  latter  was  to  purchase 
tobacco,  sending  it  from  time  to  time  to  plain- 
tiff to  sell  on  his  account,  the  profits  beyond 
expenses  and  a  certain  interest  to  belona;  to 
the  customer,  with  a  stipulation  that  while 
the  tobacco  is  In  his  hands  the  title  thereto 
shall  remain  in  plaintiff  as  security  for  the 
funds  advanced,  is  a  valid  contract,  and  to> 
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baocc  in  the  cuBtomev^ft  bmidi  at  his  death 
insolvent,  may  be  replevied  by  plaintiff,  as 
against  his  creditors.  —  Grange  Warehouse 
Ass'n  y.  Owen,  (Tenn.)  437. 

Warrant. 

Bee  Vovenamts;  Sale,  1, 3. 

WASTIL 

Prayer  for  relief. 

In  an  action  to  recover  land,  wken  there  is 
no  prayer  for  damages  for  waste,  nor  issne  in 
regard  thereto,  it  is  extending  tne  operation 
and  effect  of  a  pn^er  for  general  relief  further 
than  authorized  by  the  Civil  Code  of  Kentucky 
to  render  a  judgment  on  it  alone  for  damages, 
especially  when  the  issue  is  properly  triable 
by  jury.— MoUv^n  v.  Porter^  (Ky.)  800. 

Waters  and  Water-Coursea. 

Overflowed  lands,  see  Damage8y  8. 

WILLS. 

Capacity  to  make. 

1.  In  an  action  to  set  aside  a  will  for  mental 
incapacity  in  Uie  testator,  and  undue  influence, 
there  was  evidenoe  that  the  testator  was  of 
full  mental  capacity,  and,  on  the  part  of  the 
assailants  of  the  will,  evidence  that  he  looked 
and  talked  strangely :  that  he  showed  great 
fear  of  the  rebels,  who  had  encamped  with 
Indians  near  his  house;  that,  when  both  his 
daughter  and  her  husband  were  lying  dead  in 
the  house,  he  seemed  disturbed  and  prostrated ; 
that  he  made  purchases  without  asking  the 

grice ;  that  he  was  seen  talking  privately  with 
is  two  sons.  Heldy  that  no  incapacity  or  un- 
due influence  was  shown.— HosKins  v.  Hos- 
kins,  (Ky.)  64d. 

Probate  and  contesi* 

2.  The  fact  that  a  devisee  joined  as  plaintlft 
if*  a  suit  for  an  interpretation  of  a  will  by 
which  his  devisor  obtained  his  property  can 
have  no  effect  on  any  question  that  may  arise 
in  contesting  the  will  of  the  latter. --Chiqh 
man's  Devisees  v.  Chapman's  Adm'r,  (Ky.) 
901. 

8.  On  trial  of  an  appeal  from  the  probate 
of  a  wiU,  where  the  jury  is  fully  and  correctly 
instructed  upon  the  reqnisites  of  a  valid  will, 
the  refusal  of  a  dharge  as  to  what  facts  con- 
stitute a  persona  subscribing witnesSfWhioh^ 
while  in  the  main  correct,  oontains  expres- 
sions likely  to  mislead  the  jury,  is  not  error. 
— Beeks  v.  Odom,  (Tex.)  708. 

4.  On  the  trial  of  an  appeal  from  the  i»o- 
bate  of  a  will,  part  of  the  evidence  of  sub- 
scribing witnesses  was  rednoed  to  writing  out 
of  court.  Held  an  irregrularity,  but  not  prej- 
udicial where  such  evidence  was  then  reaa. 
subscribed,  and  sworn  to  in  open  court,  and 
the  witnesses  again  examined  and  croe»«x- 
amiaed. — Id. 

5.  Under  Rev.  St.  Tex.  art.  1855,  providing 
that  a  certified  copy  of  the  record  of  testimony 
taken  in  the  county  court  on  the  probate  of  a 


will  may  be  read  on  appeal,  the  testimony  of 
a  witness  who  is  absent  from  the  trial  ef  the 
appeal  is  admissible,  though  he  was  not  crosa- 
examined  at  the  former  tnaL— Id. 

Advancements. 

6.  A  testator  devised  certain  land  to  a  son. 
He  subsequently  sold  a  portion  to  pay  a  debt, 
and  conveved  the  remainder  to  the  son,  charg- 
ing it  with  the  support  of  testator  and  wife, 
and  with  the  payment  of  any  deficiency  in  the 
debt  mentioned.  The  son  accepted  the  deed, 
apd  afterwards  the  other  portion  sold  was  re- 
conveyed  to  testator,  the  purchaser  being  un- 
able to  pay  for  it.  There  was  parol  evidence 
that  testator  sidd  to  the  scrivener  that  he  in- 
tended the  land  deeded  to  the  son  as  his  por- 
tion, and  that  he  often  stated  it  as  his  inten- 
tion that  the  portion  reconveyed  should  go  to 
a  daughter.  Held,  that  the  deed  to  the  son 
was  a  satisfaction  of  the  devise,  under  Oen. 
St.  Ky.  c.  113,  $  17,  which  provides  that  a 
provision  for  or  advancement  to  any  person 
shall  be  deemed  a  satisfaction,  in  wnofe  or  In 
part,  of  a  devise  to  such  person  contained  in  a 
previous  will,  in  all  cases  where  it  appears 
from  jMToi.  or  other  evidenoe  to  have  been  so 
intended.— Ferguson  v.  Bush,  (Ky.)  687.* 

ConBtruction— Payment  of  debts. 

7.  When  land  charged  by  the  testator  with 
the  payment  of  debts  is  sold  by  the  exeoutor 
and  residuary  devisee  to  satisfy  his  own 
debts,  a  creditor  of  the  estate  can  subject  it 
in  the  hands  of  the  purchaser  to  the  payment 
of  his  claun.~Brown  v.  Logan^s  Adm'r,(B^.) 
898. 

Desoription  of  devisees. 

8.  A  testator  gave  his  wife  a  lifiB-estate  in 
all  his  property,  remainder  in  fee,  one-half  to 
his  adopted  daughter,  and  the  other  half  *^to 
the  nearest  and  lawful  heirs  of  mine  and  that 
of  my  wife^  share  and  sliare  ^ike. "  At  the 
time  of  the  exeoution  at  the  will  and  the  death 
of  the  testator,  he  and  his  wife  each  had 
brothers  and  sisters  living.  The  wife  after- 
wards married  and  adopted  a  son  of  this  laat 
husband  by  a  former  wife,  as  her  heir.  Heid^ 
that  such  adopted  heir  was  entiUed  to  no  in- 
terest under  the  will,  but  that  the  brothers 
and  sisters  of  the  testator's  wife,  or  their  rep- 
resentatives, were  ''tlie  ikaarest  and  lawnil 
heirs"  within  the  meaning  of  the  wilL  — 
Eeinders  v.  Koppelman,  <Mot)  888. 

Description  of  property. 

9.  A  testatrix  after  ^viAg  a  legacy  whtCh 
is  made  a  charge  upon  ner  land.  In  providing 
for  limitations  over,  designates  what  the  re- 
siduary devisees  take  under  the  will  as  ''such 
portion  of  my  propertv  as  comes  to  their  pos- 
session;** and,  later,  that  the  land  ''is  not  to 
be  sold  while  my  daughter  M.,  or  either  of 
her  daughters,  shall  live. "  Held,  that  this 
provision  in  reference  to  sale  relates  to  such 
portion  of  the  land  as  may  remain  after  the 
payment  of  debts  and  the  legacy.—Hutchinson 
V.  Gilbert,  (Tenn.)  126. 

Nature  of  estate. 

10.  A  tesUtor  devised  aU  hia  estate  to  hia 

sister  ^  during  her  natural  life, "  on  the  f oUow- 
ing  terms:  After  pro  viding  that  his  estate  be 
converted  into  bank  stoeis,  he  added,  ''tibe 
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proceeds  thereof  to  be  used  and  enjoyed  by 
my  sister  during  her  life.  *  *  *  It  is  not 
my  wish  that  the  principal  or  any  part  of  it 
shall  be  used  or  spent  by  my  sister,  deeming 
the  proceeds  thereof  a  full  and  suf&cient  sup- 
port, "  Held,  that  the  devisee  took  an  absolute 
estate  In  the  dividends  declared  during  her 
life;  and  that  dividends  still  in  the  hands  of 
the  administrator  of  the  will,  and  lauds  pur- 
chased by  the  devisee  therewith  belong  at  her 
death  to  her  separate  estate,  and  not  to  the 
remainder-man  under  the  will.— -Chapman^s 
Devisees  v.  Chapman's  Adm'r,  (Ky.)  901. 

11.  The  language  of  a  testator^s  will  was  as 
follows :  ^  I  give  and  bequeath  to  my  wife,  £ . , 
all  my  real,  personal,  and  mixed  estate  of 
which  I  may  DO  poesessed  at  the  time  of  my 
demise,  for  her  and  her  child  K.'s  sole  use  and 
benedtf  and  fflve  my  wife  full  power  and  au 
thority  to  sell  my  real  estate  what  I  now  hold 
on  W.  near  C.  street,  but  no  other,  ^  etc.  Held, 
that  the  widow  took  a  lif e^state  for  the  use 
and  benefit  of  herself  and  child,  remainder  in 
fee  to  the  child  at  its  mother's  death.— Koenig 
V.  Kraft,  (Kjr.)  622. 

12.  A  testatrix  devised  land  in  fee-aimple  to 
her  childrea,  but  expressed  a  **  wish  for  this 
land  never  to  be  sold  outside  of  the  family. " 
Held,  that  such  words  are  too  doubtful  to  con- 
stitute a  partial  restraint  upon  alienation. — 
Farris  v.  Rogers,  (Ky.)  548. 

18.  A  testator  whose  only  real  property  was 
the  house  where  he  lived  with  bis  wife  and 
adopted  daughter,  and  whose  personal  prop- 
erty consisted  partly  of  articles  that  would 
perish  in  the  usiag,  bequeathed  to  his  wife 
all  his  estate,  to  be  held  and  enjoyed  by  her 
as  her  own.  with  this  request,  **that  the  real 
estate  shall  be  properly  cared  for,  buildinfir 
kept  in  repair,  and  taxes  promptly  paid;  and 
after  her  aeatn  such  of  said  property  as  shall 
then  be  in  her  possession  I  request  shall  be 
given  to  our  adopted  daughter,  to  be  hers  ab- 
solutely. ""  Held,  that  on  the  wife's  death  all 
the  testator's  property,  except  what  had  per- 
ished in  the  using,  vested  in  the  dauffhter,  and 
could  not  be  devised  by  the  wife,  the  devise 
to  her  being  only  of  a  life-estate.— Munro  v. 
Collins,  (Ho.)  401. 

14.  After  devising  all  his  estate  to  his  wife, 
during  her  life,  and  at  her  death  to  his  two 
daughters  and  their  children,  the  testator 
added  a  clause  permitting  his  oaughters,  dup- 
ing the  minority  of  their  children,  to  sell  the 
landf  provided  the  proceeds  were  reinvested, 
and  appointed  his  executor  trustee  to  ^'see 
that  tnis  provision  of  the  will  was  faithfully 
carried  out"  Held,  that  the  executor  and 
trustee  was  the  proper  person  to  make  such 
deed,  and  a  conveyance  In  fee  by  the  daugh- 
ter passed  only  her  life-estate.— Mcllvain  v. 
Porter,  (Ky.)  809. 

15.  A  testator  directed  that  his  estate  be 
sold,  and  the  money  divided  equally  amonff 
his  children,  with  the  provision  that,  shoula 
either  of  his  children  die  without  issue  capa- 
ble of  taking  by  inheritance,  then  the  amount 
given  to  such  child  or  children  was  to  go  to 
their  remaining  brothers  and  sisters.  Held, 
that  the  gift  over  affected  only  the  original 
shares,  and  that  sums  accruing  from  the  di- 
vision of  a  deceased  child's  share  passed  by 


the  law  of  descent.— Henley  v.  Robb,  (Tenn.) 
190. 

Rights  of  devlgeas  and  legatees. 

16.  A  testator  made  the  following  bequest: 
"I  give  ♦  ♦  *  to  my  granddaughter  »  »  * 
$1,000,  to  be  held  by  my  executors,  but  not  to 
be  paid  to  her  until  my  estate  shall  be  finally 
divided.  My  executors  shall  hold  said  11,000 
in  trust  for  her,  and  pay  her  the  interest  an- 
nually on  said  amount  untH  she  shall  have  is- 
sue bom  alive,  and  in  the  event  she  die  with- 
out issue,  then  the  same  shall  revert  to  my  es- 
tate. "  Held,  that  the  legacy  should  be  paid 
upon  final  division,  but  the  payment  of  annual 
interest  was  not  postponed  to  the  thne  of  final 
distributkm,  or  issue  oom  alive,  but  a  reason- 
able time  after  testator's  death,  and  in  anal- 
ogy to  Oen.  Bt.  a  50,  f  8,  should  be  fixed  at 
one  year  after  testator's  death.— Chambers' 
Guardisai  v.  Chambers'  Bx'rs,  (Ky.)  6S0. 

17.  Realty  devised  to  an  executrix  not  being 
primarily  liable  to  the  payment  of  IsM^acfes, 
the  legatee  has  no  lien  thereon,  as  against  an 
attachment  creditor  of  the  devisee.— Porter  v. 
Ford,  (Ky.)  29. 

18.  When  a  testator  devised  all  his  property 
to  his  wife  for  life,  with  remainder  over  to  an 
adopted  daughter,  and  the  wife  in  her  life- 
time invested  the  proceeds  of  the  property,  to- 
gether with  other  funds,  in  land,  the  daughter 
fs  entitled  to  a  lien  upon  such  land  for  the 
amount  of  her  legacy,  with  interest  thereon 
from  the  wife's  death.  —  Munro  v.  Collins, 
(Mo.)  461. 

19.  Gen.  St.  Ky.  c.  44,  art  1.  %  8,  provides 
that  an  estate,  auened  by  the  aevisee  thereof 
before  suit  brought^  shau  not  be  liable  to  the 
creditors  of  the  testator,  in  the  hands  of  a 
b(mafide  purchaser  for  value.  Held^ihat  a 
debt  of  the  testatrix  must  be  satisfied  out  of 
the  interests  of  a  devisee  and  children  of  a  de- 
visee to  the  entire  release  of  the  owner  of  the 
remaining  interests;  he  being  an  innocent 
purchaser  for  value,  the  debt  not  having  been 
made  a  charge  on  the  kmd  by  the  wilL— Far- 
ris V.  Bogers,  (Ky.)  548. 

20.  In  eiectment,  where  defendants  claim 
under  deea  from  a  devisee  under  a  will,  giv- 
ing a  life-estate,  with  power  to  sell,  in  case  of 
neoessity,  the  deed  may  be  attacked  on  the 
ground  that  it  was  not  necessary  to  sell  the 
&nd,  without  first  having  it  set  aside  in  a 
court  of  equity.— Scheldt  v.  CreceUus,  (Mo.) 
412. 

21.  A  testator  devised  to  his  wife  all  his  real 
and  personal  estate  for  life,  then  to  his  two 
daughters  and  their  children.  The  greater 
part  of  the  land  devised  was  in  fact  the  prop- 
erty of  the  wife,  but  she  elected  to  accept  un* 
der  the  provisions  of  the  will.  Held,  that  her 
accepting  and  holding  under  the  will  divested 
her  of  all  her  title  and  interest  in  the  lands, 
except  the  life-estate  devised  to  her.— Mo- 
Ilvain  V.  Porter,  (Ky.)  809. 

22.  Testatrix,  after  providing  for  payment 
of  debts,  bequeathed  $1,000,  to  her  grand- 
daughter, and  then  bequeathed  the  remainder 
of  her  property  to  her  daughter  and  grand- 
daughter. Held^tkLAt  the  legacy  to  the  grand- 
daughter was  a  charge  upon  the  real  estate.— 
Hutchinson  v.  Gilbert,  (Tenn.)  12tf. 
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WITNESS. 

See,  al80«  DeposUUm;  JEnidenoe> 

Competenoy. 

1.  Under  Code  Crim.  Proc  Tex.  art.  781,  pro- 
viding that  persona  charged  as  principals,  ao- 
compUces,  or  accessories,  cannot  be  witnesses 
for  one  another,  on  trial  for  theft  of  money, 
defendant's  mother,  though  ander  indict- 
ment for  receiving  and  concealing  the  same, 
is  a  competent  witness  bv  Pea.  Code,  art.  87, 
suhd.  2,  wMch  provides  that  '^  relations  in  the 
ascending  or  descending  liaeof  consanguinity 
or  affinity  cannot  be  aooeasories.  ''—Gray  v. 
State,  (Tex.)  8S9. 

2.  In  a  proceeding  to  set  aside  a  deed  to  a 
wife  as  in  fraud  of  the  husband's  oreditors. 
the  wife  did  not  testify,  but  the  husband 
did.  Held  that,  as  this  aetion  might  have 
been  brought  against  her  had  she  been  unmar- 
ried, the  case  was  within  the  exception  of 
CivU  Code  Ky.  %  606,  providing  that,  in  ''ac- 
tions which  might  have  been  brought  by  or 
a^inst  the  wife  if  she  had  been  unmarried, " 
either  the  husband  or  the  wife  might  testify, 
but  not  both ;  and  the  wife  could  waive  her 
right  to  testify,  in  which  case  the  husband 
was  competent— Howard  v.  Tenney,  (B^.) 
547. 

8.  Acts  Tenn.  1887,  o.  79,  $  1,  provides  that 
in  a  criminal  trial  the  defendant  may  testify. 
Defendant  was  on  trial  for  murder.  Held, 
that  an  objection  to  his  testimony,  on  the 
ffround  of  previous  conviction  of  larceny  and 
judgment  of  infamy,  was  improperly  sus- 
tained.—Rayland  V.  State,  (Tenn.)  456. 

4.  In  Missouri,  in  an  action  to  recover  dam- 
ages for  killing  of  a  child,  it  is  not  error  to 
allow  the  mother,  who  is  one  of  the  co-plain- 
tiffs, to  testify  in  their  behalf  .—Reilly  v.  Han- 
nibal Sc  St.  J.  R.  Co.,  (Mo.)  407. 

TransactioDB  with  decedents. 

5.  Under  statutes  Tenn.,  a  stockholder  in 
a  corporation  is  not  disqualified  by  interest 
from  testifying  in  a  suit,  brought  by  the  cor- 
poration against  an  administrator,  as  to  con- 
versations neld  with  the  deceased  in  reference 
to  the  contract  upon  which  suit  is  brought.— 
Grange  Warehouse  Ass'n  v.  Owen,  (Tenn.) 
467. 

6.  Rev.  St.  Mo.  S  4010,  providing  that  where 
one  of  the  parties  to  the  contract  in  issue  is 
dead,  the  other  party  shall  not  testify  in  his 
own  favor,  prohibits  a  party  from  testifying 
to  an  oral  contract  made  between  him  and  a 
corporation,  when  the  latter's  agent  who  made 
the  contract  for  the  corporation,  is  dead,  but 
not  because  the  corporation  with  which  be 
contracted  has  since  been  dissolved,  the  stat- 
ute referring  only  to  natural  death.— Williams 
V.  Edwards,  (Mo.)  429. 

7.  The  question  being  whether  certain  land 
was  purchased  by  a  former  grantee  with  his 
own  funds,  and  on  bis  own  behalf,  or  with  the 
money  of,  and  in  trust  for,  another,  a  person 
claiming  title  through  such  grantee,  now  de- 
ceased, cannot  show  that  he  in  his  life-time 
told  him  that  he  had  purchased  and  paid  for 
the  land  for  a  home.— Gilbert  v.  Odum,  (Tex.) 
510. 


Examination. 

8.  In  an  action  between  persons  claiming 
under  different  attachments,  where  appellee 
has  alleged  that  plaintiffs  in  the  writ  under 
which  appellants  claim  had  notice  of  the  prior 
levy,  ana  appellants  have  called  the  attorney 
for  such  plaintiffs,  who  testifies  that  he  wrote 
the  levy  and  return  on  the  prior  writ,  and  that 
at  that  time  the  return  only  described  a  **  store- 
house and  lots, "  whereas  now  the  numbers  of 
the  lots  had  been  interlined,  be  may  testify  on 
cross-examination  that  he  knew  at  the  time 
the  property  intended  to  be  seised,  and  its 
proper  description.  ^  Rioidan  v.  Britton, 
(Tex.)  60. 

9.  in  a  trialfor  murder,  defendant's  witness, 
deoeased^s  attending  phyaician,  in  answer 
to  a  question  why  he  thought  several  hours 
after  the  injury,  that  deoeasea  was  not  mor- 
tallv  wonnded.  gav«  a  part  of  a  oonversation 
with  deceased,  at  that  time^  relative  to  the 
shooting.  Held^  that  the  state,  on  cross-ex- 
amination, was  not  entitled  to  tne  whole  con- 
versation and  the  statements  made  by  de- 
ceased, the  oonveraatUm  not  being  oaUed  for 
by  defendant's  qisestion.— Irby  v.  8tatei,<Tez.) 

10.  Plaintiff  in  ejectment  was  allowed,  aslu- 
troductorv  to  his  teatimeny,  to  state  that  "he 
lived  in  Misaissippi  befoce  the  war;  was  a 
slave. "  Held  that,  as  it  is  proper  for  the  jury 
to  know  who  the  witness  is,  wnere  from,  and 
such  personal  matters  as  will  enable  them  to 
appreciate  his  character,  and  estimate  the 
value  of  his  testimony,  the  admission  of  such 
statement  was  not  error.— Avery  v.  Fitzger- 
ald, (Mo.)  6. 

Credibility. 

11.  In  a  trial  for  murder,  defendant's  wife 
testified  that  deceased  made  indecent  pro- 
posals to  her  a  short  time  before  the  homicide; 
that  she  never  told  anyone  about  it  except  her 
husband  and  a  third  person ;  and  that  she  did 
not  tell  one  C,  who  asked  about  it,  because 
she  had  decided  not  to  say  anything  more 
about  it.  Held  error  to  admit,  for  the  purpose 
of  impeachment,  testimony  of  C,  that  shortly 
after  the  homicide  she  asked  the  witness  U 
the  deceased  made  improper  proposals  to  her, 
to  which  witness  repliea  that  he  did  not. — 
Williams  v.  State,  (Tex.)  888. 

12.  In  a  trial  for  murder  defendant's  wife 
testified  that  deceased  made  indecent  propos- 
als to  her  a  short  time  before  the  homicide: 
that  she  never  told  any  one  about  it,  except 
her  husband  and  a  third  person.  HM  error 
to  exclude  the  testimony  of  the  third  person, 
introduced  for  the  purpose  of  rebutting  im- 
peaching testimony,  that  the  witness  had 
made  such  statements  to  him,  and  that  he  ad- 
vised her  not  to  tell  anyone  else  about  it  then. 
—Id. 

18.  On  trial  for  theft  of  a  cow,  W.  testified 
that  he  saw  defendant  cutting  up  the  carcass 
of  a  cow  which  he  had  recently  killed.  W.'s 
reputation  for  veracity  was  attacked  by  de- 
fendant, and  supported  in  rebuttal.  Defense 
showed  an  alibt  Held,  that  a  charge  that 
when  the  general  reputation  of  a  witness  for 
veracity  in  his  community  has  been  attacked, 
the  inquiry  must  be  conl^ned  to  his  general 
reputation,  and  not  what  a  few  individuala 
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mav  believe,  and  that  the  jury  may  refuse  to 
believe  any  witness  whose  reputaUou  has 
been  so  attacked,  or  believe  him,  as  they  see 
fit,  as  though  his  reputation  had  not  been  at- 
tacked, as  tne  jury  are  the  sole  judges  of  the 
credibility  of  the  witnesses,  was  erroneous. — 
Stockholm  v.  State,  (Tex.)  888. 

14.  On  a  trial  for  murder,  evidenoe  that,  on 
the  night  before  the  homicide,  the  principal 
witness  for  the  state  had  a  quarrel  with  de- 
fendant, and  said:  **I  will  see  you  again^  and 
shoot  a  hole  in  you  a  yellow  dog  can  jump 
through.  I  am  all  wool,  a  yard  wide,  ana 
hard  to  curry,"— is  admissible  to  show  the 
hostility  and  oias  of  witness  against  defend- 
ant.—Bonnard  V.  State,  (Tex.)  862. 

15.  Where  the  issue  is  whether  a  certain 
wreck  was  caused  by  a  loose  wheel,  and  a 
witness  has  testified  that  he  was  not  informed 
that  the  wreck  was  caused  bv  a  loose  wheel, 
he  cannot  be  contradicted  or  unpeaohed  upon 
the  collateral  issue  as  to  whether  he  was  so 
Informed  or  not.^-Oulf ,  O.  &  S.  F.  Ry.  Co.  v. 
Coon,  (Tex.)  498. 

16.  The  state,  in  a  trial  for  murder,  may  im- 
peach its  own  witness  testifying  unfavorably, 
but  the  court  should  instruct  the  jury  that 
such  testimony  can  be  considered  only  for  the 
purpose  of  affecting  the  credibility  or  the  wit- 
ness.—WiUiams  V.  Stote,  (Tex.)  m* 

17.  Evidence  admitted  to  impeach  a  wit- 


ness, but  otherwise  Incompetent,  must  be 
strictly  limited  to  its  imrpoae  by  the  charge 
of  the  court.— Drake  v.  State,  (Tex.)  868. 

WSITS. 

See,  also,  Arrest;  AttachmerU;  ErroTy  Writ 
of;  Execution;  Oamighment;  Injunc- 
tion; Mandamus;  Replevin. 

Publioatlon. 

1.  A  judgment  in  peraonam^  of  a  justice  of 
the  peace,  showed  ithat  it  was  obtained  on 
service  by  publication,  which  was  allowable, 
under  act  Tex.  August  7, 1848,  if  defendant 
was  absent  from  the  state,  or  transient.  It 
did  not  appear  on  what  ground  publication 
was  ordered.  In  a  transfer  of  certain  scrip 
indorsed  thereon,  16  years  before  judgment, 
defendant  was  described  as  of  a  foreign  state. 
Held,  that  it  should  not  be  presumed  in  a  col- 
lateral proceeding,  that  defendant  was  non- 
resident, so  as  to  invialidate  the  judgment. — 
Traylor  v.  Lide,  (Tex.)  58. 

2.  Under  act  Tex.  August  7,  1848,  three 
weeks  are  required  for  publication  of  citation 
in  a  justice's  court.  An  order  of  publication 
was  made  on  January  S6th,  and  ju^tement  was 
rendered  on  February  22A.  On  coUateral  at- 
tack, held,  that  the  service  must  be  consid- 
ered properly  madei—Id. 
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